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Ibeabitakeb  of  LowEMi  V.  Boston  and  Lowell 

R.  B.  GoKPOBAHON. 

[28  PxoKKBDro,  2A.] 

CSoBPORATioirs  MUST  80  EzxBGiss  TKBHt  RiOHTB  AB  Dot  to  injure  othfln. 

RAfT.»AAT>  CoKPOSATioN  Removino  Ckbtain  Babbibbs  ok  a  Hiohwat  abb 
LiABLB  to  a  town,  if  the  town  haa  been  subjected  to  a  eoit  and  zecovery 
by  a  penon  who  waa  injured  in  oonsequenoe  of  the  removal  of  euoh  bar- 
rien,  the  corporation  having  the  right  to  remove  the  bartiersfor  the  piu> 
pose  of  oonstmcting  its  road,  but  being  goilty  of  negligence  in  not 
replacing  them  at  night,  and  in  not  notifying  the  town  of  their  removal. 

OOBPOBATIOK  IS  AkSWEBABLB   VOR   NEOLEOr    IK  WOBX    DOKB   BT  ITS  Au- 

THQSiTTy  though  such  neglect  is  attributable  to  the  agents  and  servants 
of  a  contractor,  to  whom  the  work  had  been  let  for  a  stipulated  sum. 

foh  Kbouobkox  or  Kok-fkasakce  or  his  Sbkvakts,  the  principal  is  re- 
sponsible to  any  person  injured  thereby. 

Ir  Two  Pabtibs  Pabtioepatb  nr  a  Gbdcikal  Aot,  neither  can  compel  the 
other  to  indemnify  him  for  damages  suffered  thereby;  but  if  they  aire  not 
equally  criminal,  the  chief  delinquent  is  sometimes  held  answerable  to 
his  less  blamable  coadjutor. 

Pabhcipakts  IX  AX  OwEKSB  Iktolviko  Moral  Tukfitudb  are  all,  in  law, 
deemed  equally  guilty. 

PABnoiPAKTS  IX  Ofveksbs  kot  IxTOLViKa  Moral  TuBPiruDB  are  not  aL 
ways  deemed  equally  in  the  wrong.  The  law  wiU  therefore  consider 
their  degrees  of  guilt  and  their  relative  delinquency,  and  administer 
Justice  between  them. 

OumuBunvB  Nbolbct— Pbbsok  Gxnvrr  of  Kbouobkob,  whereby  a  street 
is  left  in  a  dangerous  condition,  and  the  town  subjected  to  an  action  and 
Judgment  for  injuries  suffered,  can  not  avoid  a  recovery  by  the  town  on 
the  ground  that  its  officers  and  agents  were  alw>  negligent  In  not  rephMK 
ing  the  barriers  which  such  person  had  negligently  &iled  to  replace, 

Whbrb  Parties  are  not  in  Pari  Dbucto,  and  one  is  compelled  to  pay 

damageSf  he  may  sue  the  other  for 
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Town  Subjected  to  Double  Damages  fob  Neglioencb  in  leaving  a  street 
in  a  daDgerous  condition  can,  in  an  action  against  another,  by  whose  neg 
lect  the  street  was  so  left,  recover  single  damages  only,  without  indad- 
ing  anything  for  the  costs  incurred  by  the  town  in  the  action  against  it. 

Case.  The  declaration  stated  that  the  plaintifEs  were  bound 
to  keep  a  certain  highway  in  repair;  that  defendants  entered  on 
sach  highway,  removed  certain  barriers,  required  to  prevent 
travelers  from  falling  into  a  deep  cut,  and  neglected  to  replace 
them;  that  two  persons,  owing  to  the  absence  of  the  barriers, 
fell  into  the  cut  and  were  seriously  injured;  that  such  persons 
commenced  actions  against  plaintiffs  and  recovered  judgment, 
which,  with  counsel  fees  and  costs,  aggregated  upwards  of  eight 
thousand  dollars.  The  jury  gave  plaintiffs  a  verdict  for  ten 
thousand  dollars  in  the  present  action. 

Hoar  and  Loring,  for  the  defendants. 

Dexter,  Bobinson,  Smilh,  and  AmeHy  for  the  plaintiffs. 

By  Court,  Wilde,  J.  Several  important  and  interesting  ques- 
tions are  involved  in  the  decision  of  this  case,  which  have 
been  ably  argued  by  counsel,  and  which  we  have  taken  time  to 
consider  with  the  attention  and  deliberation  that  their  im- 
portance and  difficulty  seemed  to  require.  Our  first  impressions 
as  to  one  of  the  questions  on  which  the  decision  of  the  case  de- 
pends, were  not  free  from  doubt.  No  adjudged  case  has  been 
found  in  all  respects  similar;  but  reasoning  from  analogy,  taking 
into  consideration  the  principles  of  law,  and  the  decided  cases 
which  have  the  closest  application  to  the  question  in  dispute,  we 
have  been  brought  to  a  conclusion  which  appears  to  us  satis- 
factory, and  which  will  enable  us  to  administer  justice  between 
the  parties  without  violating  any  known  rule  of  law. 

The  facts  on  which  the  plaintiffs  rest  their  claim  have  not  been 
disputed  except  in  one  particular,  which  has  been  ascertained 
by  the  jury  in  favor  of  the  plaintiffs.  By  the  report  of  the  case 
it  appears,  that  the  defendants,  being  authorized  by  law  to  con- 
struct a  railroad  from  Boston  to  Lowell,  had  occasion,  in  so 
doing,  to  cut  across  and  throtigh  one  of  the  highways  situated  in 
Lowell,  and  which  the  plaintiffs  were  bound  by  law  to  keep  in 
repair,  whereby  it  became  necessary  to  place  barriers  across  the 
highway  to  prevent  travelers  from  falling  into  the  chasm  or 
deep  cut  made  by  the  defendants.  Barriers  were  accordingly 
so  placed  by  them.  Afterwards  it  became  necessary  for  the  de- 
fendants to  make  use  of  the  highway  for  the  purpose  of  remov- 
ing stone  and  rubbish  from  the  deep  cut,  and  the  barriers  wera 
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lemoved  hj  perBons  m  the  defendants'  employ,  who  neglected  to 
replace  them;  in  consequence  whereof,  two  persons  driving  along 
the  highway,  in  the  nighttime,  were  precipitated  into  the  deep 
cat,  and  were  greatly  injured;  and,  on  account  thereof,  recoTered 
large  damages  against  the  plaintifb,  which  the  plaintifls  have 
been  compelled  to  pay.  The  amount  thus  paid,  they  claim  the 
right  to  recoTer  of  the  defendants  in  this  action,  they  haying 
become  liable  by  law  to  pay,  and  this  liability  having  been  in- 
curred, in  consequence  of  the  negligence  of  the  defendants* 
agents. 

The  defendants  resist  this  claim  on  several  grounds. 

1.  The  principles,  or  most  of  the  principles  on  which  the  de- 
fendants rely,  as  the  first  ground  of  defense,  may  well  be  ad- 
mitted; but  tbey  furnish  no  criterion  by  which  we  can  be  guided 
to  a  legal  and  just  decision.    It  is  undoubtedly  true,  that  the 
defendants  had  a  right  to  make  the  excavation  in  the  highway. 
And  they  were  not  bound  to  erect  barriers  across  the  way,  pro- 
vided they  had  given  seasonable  notice  to  the  officers  of  the 
town  of  their  intended  operations.     So,  after  barriers  were 
erected,  the  defendants  might  take  them  down  from  time  to  time, 
if  necessary,  for  the  purpose  of  removing  rocks  and  rubbish, 
which  could  not  be  otherwise  removed.    These  acts  the  defend- 
ants were  authorized  to  do,  and  can  not  be  responsible  to  any 
one  for  consequential  damages.    But  the  plaintiffs'  claim  of  in- 
demnify is  not  for  damages  arising  from  these  acts;  they  do  not 
controvert  the  defendants'  right  to  make  the  excavation  in  the 
highway,  or  to  take  down  the  barriers  Trhen  necessary.    The  ac- 
tion is  founded  on  the  negligence  of  the  defendants'  agents  and 
-servants  in  not  replacing  the  barriers  when  the  works  were  left, 
the  day  before  the  accident  happened.    These  barriers,  although 
voluntarily  erected  by  the  defendants,  were  approved  and  adopted 
by  the  selectmen  of  the  town;  and  if  the  defendants  were  under 
the  necessity  of  removing  them  for  the  purpose  of  making  use 
of  the  road,  they  were  bound  to  replace  them  when  the  neces- 
sity of  using  the  road  ceased,  or,  at  least,  every  evening  when 
their  agents  or  laborers  left  the  works.    This  was  imperatively 
required  by  a  due  regard  to  public  safety;  otherwise  an  accident 
might  happen  before  the  town  had  notice,  actual  or  constructive, 
and  no  one  would  be  responsible  for  the  damages.    It  is  not 
true,  as  has  been  contended  by  the  defendants'  counsel,  that  all 
the  defendants'  duties  and  liabilities  are  created  and  prescribed 
by  their  act  of  incorporation.    Corporations  as  well  as  individu- 
^,  by  the  principles  of  the  common  law,  are  bound  so  to  exer- 
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cise  their  rights  as  not  to  injure  others.    The  principle,  snc  laere 
too,  vi  aUenum  non  lasdaa^  is  of  universal  application. 

2.  But  the  defendants  deny  their  responsibility  for  the  negli- 
gence of  the  persons  employed  in  the  construction  of  that  part 
of  the  railroad  where  the  accident  happened,  because  this  section 
thereof  had  been  let  out  to  one  Noonan,  who  had  contracted  to 
make  the  same  for  a  stipulated  sum,  and  who  employed  the 
workmen.  We  do  not,  howerer,  think  that  this  circumstance 
relieves  the  defendants  from  their  responsibility.  The  work  was 
done  for  their  benefit,  under  their  authority,  and  by  their 
direction.  They  are  therefore  to  be  regarded  as  the  principals, 
and  it  is  immaterial,  whether  the  work  was  done  under  contract 
for  a  stipulated  sum,  or  by  workmen  employed  directly  by  the 
defendants  at  day  wagQS.  This  question  was  very  fully  dis- 
cussed and  settled  in  the  case  of  Bush  v.  Steinman,  1  Bos.  Sc 
Pul.  403.  In  that  case  it  appeared,  that  the  defendants  had 
contracted  with  A.  to  repair  his  house  for  a  stipulated  sum.  A. 
contracted  with  B.  to  do  the  work;  and  B.  contracted  with  C. 
to  furnish  the  materials.  The  servant  of  0.  brought  a  quantity 
of  lime  to  the  house  and  placed  it  in  the  road,  by  which  the 
plaintiffs  carriage  was  overturned.  And  it  was  held,  that  the 
defendant  was  answerable  for  the  damage.  This  decision  is 
fully  supported  by  the  authorities  cited  and  by  well-established 
(oinciples. 

3.  Another  objection  to  the  plaintiffs'  claim  was  made  in  ar- 
gument, which  can  not  be  sustained.  It  is  objected  that  the 
defendants  are  not  answerable  for  the  tortious  acts  of  their 
agents  or  servants.  And  this  is  true,  if  the  acts  were  accom- 
panied with  force,  for  which  an  action  of  trespass  vi  et  armis- 
would  lie,  or  were  willfully  done.  But  the  acts  complained  of 
were  not  so  done.  The  defendants'  workmen  had  a  right  to 
remove  the  barriers  for  a  necessary  purpose.  Their  only  fault 
was  their  neglect  in  not  replacing  them  at  night  when  they  left 
their  work.  For  this  negligence  or  non-feasance  the  defendants 
were  clearly  answerable. 

Thus  far  then  the  case  is  free  from  all  difficulty.  The  defend- 
ants were  answerable  to  the  parties  injured  for  all  damages. 
But  the  doubt  is,  whether  they  are  responsible  to  the  plaintifb. 

4.  It  has  been  urged  that  the  plaintiffs  or  their  officers  have 
been  guilty  of  neglect,  as  well  as  the  agents  of  the  defendants; 
that  it  was  their  especial  duty  to  see  to  it  that  their  roads  and 
streets  were  kept  in  good  repair  and  safe  for  travelers;  and  that 
they,  therefore,  being  culpable,  and  participea  crtmtnts,  are  not» 
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hj  the  policy  of  the  law,  allowed  to  lecover  damages,  as  an  in* 
demniiy,  against  their  co-delinquents.  This  objection  is  cer- 
tainly entitled  to  much  consideration.  The  general  rule  of  law 
is,  that  where  two  parties  participate  in  the  commission  of  a 
criminal  act,  and  one  party  suffers  damage  thereby,  he  is  not 
entitled  tc  indemnity,  or  contribution,  from  the  other  party.  So 
also  is  the  rule  of  the  ciyil  law.  Nemo  ex  delicto  conseqwi  potest 
actionem.  The  French  law  is  more  indulgent,  and  allows  a  tres- 
passer, who  has  paid  the  whole  damage,  to  Tnaintain  an  action 
for  contribution  against  his  co-trespasser:  Pothier  on  Oblig., 
282.  "Whether  the  latter  rule  be  or  be  not  founded  on  a  wiser 
policy  and  more  equal  justice,  is  a  question  which  we  are  not 
called  upon  to  decide.  This  case,  like  all  others,  must  be  de- 
cided by  the  law  as  it  is,  whether  it  be  consonant  with  sound 
policy  or  not. 

Our  law,  however,  does  not  in  every  case  disallow  an  action,  by 
one  wrong-doer  against  another,  to  recover  damages  incurred  in 
consequence  of  their  joint  offense.  The  rule  is,  in  pari  Uelicio 
potior  est  conditio  defendentis.  If  the  parties  are  not  equally 
criminal,  the  principal  delinquent  may  be  held  responsible  to 
his  co-delinquentfor  damages  incurred  by  their  joint  offense.  In 
respect  to  offenses,  in  which  is  involved  any  moral  delinquency 
or  turpitude,  all  parties  are  deemed  equally  guilty,  and  courts 
will  not  inquire  into  their  relative  guilt.  But  where  the  offense 
is  merely  malum  prohibitumy  and  is  in  no  respect  immoral,  it  is 
not  against  the  policy  of  the  law  to  inquire  into  the  relative  de- 
linquency of  the  parties,  and  to  administer  justice  between 
them,  although  both  parties  are  wrong-doers.  This  distinction 
was  vezy  fully  considered  in  a  case  recently  decided  by  this 
court.  White  v.  FrarMin  Bank,  22  Pick.  181.  In  that  case  the 
plaintiff  had  deposited  in  the  bank  a  large  sum  of  money  pay- 
able at  a  future  day,  in  violation  of  a  provision  in  the  revised 
statutes,  which  prohibits  any  such  deposit  or  loan.  Both  par- 
ties were  culpable,  but  as  the  defendants  were  deemed  the  prin- 
cipal offenders,  it  was  held,  that  the  plaintiff  was  entitled  to 
recover  back  his  deposit. 

No  one  will  question  the  manifest  justice  of  that  decision;  and 
it  is  fully  sustained  by  the  authorities.  The  cases,  for  instance, 
where  persons  who  had  paid  more  than  lawful  interest  on  usu- 
rious contracts,  have  been  allowed  to  recover  back  the  surplus, 
although  they  were  parties  in  illegal  transactions,  were  decided 
on  the  same  distinction.  So,  in  Smith  v.  Bromley ,  2  Doug.  696, 
which  is  a  leading  case  on  this  point.     The  phuntiff,  who  was 
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the  sister  of  a  bankrupt,  was  persuaded  to  pay  the  defendant  a 
certain  sum  of  money,  which  he  exacted  as  the  condition  upon 
which  he  would  consent  to  sign  the  bankrupt's  certificate;  and 
it  was  held,  that  although  the  transaction  was  illegal,  the  plaint- 
iff was  entitled  to  recover  back  the  money  paid,  she  not  being 
in  pari  delicto  with  the  defendant.  So  money  paid  to  a  plaintiff 
in  a  qui  tarn  action,  in  order  to  compromise  the  action  contrary 
to  the  prohibition  of  the  statute  of  18  Eliz.,  c.  5,  was  recovered 
back  in  the  case  of  WiUiams  v.  Hedley^  8  East,  378.  So  in 
Jacques  v.  Chlightly,  2  W.  Bl.  1073,  it  was  held,  that  money 
paid  to  a  lottery-office  keeper,  as  a  premium  for  an  illegal  in- 
surance, might  be  recovered  back  in  an  action  for  money  had 
and  received.  In  all  these  instances,  the  defendants  were 
deemed  the  principal  offenders,  and  the  cases  were  decided  on 
the  distinction  already  stated.  This  distinction.  Chief  Justice 
Parker  says,  "  is  founded  in  sound  principle,  and  is  worthy  of 
adoption  as  a  principle  of  common  law  in  this  country:"  TFor- 
cester  v.  Eaton,  11  Mass.  377. 

The  principle  established  by  these  cases  arising  from  illegal 
contracts,  has  long  been  admitted  in  certain  cases  of  torts, 
where  the  parties  were  not  in  pari  delicto.  If  a  servant,  in 
obedience  to  the  command  of  his  master,  commits  a  trespass 
upon  the  property  of  another,  not  knowing  that  he  is  doing  any 
injury,  he  is  nevertheless  answerable  for  the  tort  as  well  as  his 
master,  to  the  party  injured;  yet  he  is  entitled  to  an  action 
against  his  master  for  the  damages  he  may  suffer,  although  the 
master  also  was  ignorant  that  the  act  commanded  was  unlawful; 
because  he  is  deemed  the  principal  offender.  So,  if  a  sheriff's 
depuiy  takes  the  properly  of  A.  on  a  writ  or  execution  against 
B.,  and  A.  recovers  damages  of  the  sheriff  for  the  trespass,  he 
may  Tnaintain  an  action  for  indemnity  against  his  deputy;  and, 
in  a  like  case,  if  the  properly  be  taken  by  the  command  of  the 
plaintiff  in  the  writ  or  execution  against  B.  under  a  promise  of 
indemnity,  the  deputy  may  maintain  an  action  against  the  cred- 
itor on  his  promise,  although  the  deputy  be  himself  a  trespasser. 
So,  also,  if  A.,  with  a  forged  warrant,  should  arrest  B.,  and 
command  C. ,  to  whom  he  shows  his  warrant,  to  confine  B.  a 
reasonable  time,  until  he  could  cany  him  to  prison,  and  C. ,  be- 
ing ignorant  of  the  forgery,  confines  him  accordingly,  an  action 
for  indemnity  by  C.  against  A.  would  lie,  notwithstanding  both 
parties  were  trespassers:  Fletcher  v.  Edrcot,  Hutt.  55;  1  Boll. 
Abr.  95,  98.     The  distinction  in  all  these  cases  is  the  same. 
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The  parties  are  not  in  pari  delicto,  and  the  principal  offender  is 
held  responsible. 

This  distinction  is  manifest  in  the  case  under  consideration. 
The  defendants'  agent,  who  had  /  the  superintendence  of  their 
works,  was  the  first  and  principal  wrong-doer.  It  was  his  duly 
to  see  to  it  that  the  harriers  were  put  up  when  the  works  were 
left  at  night;  his  omission  to  do  it  was  gross  negligence;  and  for 
this  the  defendants  were  clearly  responsible  to  the  parties  injured. 
In  this  negligence  of  the  defendants'  agent,  the  plaintiffs  had  no 
participation.  Their  subsequent  negligence  was  rather  construct- 
ive than  actual.  The  most  that  can  be  said  of  it  is,  that  one  of 
their  selectmen  confided  in  the  promise  of  the  defendants'  agent 
to  keep  up  the  barriers;  and  by  this  misplaced  confidence  the 
plaintiffs  have  been  held  responsible  for  damages  to  the  injured 
parties.  If  the  defendants  had  been  prosecuted  instead  of  the 
town,  they  must  have  been  held  liable  for  damages,  and  from 
this  liability  they  have  been  relieved  by  the  plaintiffs.  It  can 
not  therefore  be  controverted,  that  the  plaintiffs'  claim  is  founded 
in  manifest  equity.  The  defendants  are  bound  in  justice  to 
indemnify  them  so  far  as  they  have  been  relieved  from  a  legal 
liability;  and  the  policy  of  the  law  does  not  in  the  present 
instance  interfere  with  the  claim  of  justice.  The  circumstances 
of  the  case  distinguish  it  from  those  cases  where  both  parties 
are  in  pari  delicto,  and  one  of  them,  having  paid  the  whole  dam- 
ages, sues  the  other  for  contribution. 

From  a  view  of  the  evidence  reported,  and  the  finding  of  the 
jury,  we  are  to  consider,  that  the  defendants'  agents  or  servants 
were,  while  employed  in  the  construction  of  the  railroad,  the 
principal,  if  not  the  only,  actual  delinquents,  and  that  for  theii 
delinquency  the  defendants  are  responsible  to  all  persons  suffer- 
ing damage  thereby;  and  they,  in  their  turn,  may  maintain  ai; 
action  for  indemnity  against  their  negligent  agents  or  ser 
vants.  Unless,  therefore,  the  plaintiffs  are  estopped  by  somu 
inflexible  principle  of  law,  they  are  entitled  to  indemnity,  so  faic 
as  they  have  suffered  a  loss  by  the  fault  of  the  defendants' 
servants;  and  holding  as  we  do,  for  the  reasons  stated,  that  they 
are  not  so  estopped,  we  are  of  opinion,  that  they  are  entitled  to 
recover.  They  are  not,  however,  entitled  to  a  full  indemnity, 
but  only  to  the  extent  of  single  damages.  To  this  extent  only 
were  the  defendants  liable  to  the  parties  injured;  and  so  far  as 
the  plaintiffs  have  been  held  liable  beyond  that  extent,  they  have 
suffered  from  their  own  neglect;  and  whether  it  was  actual  or 
fsonstmctive,  is  immaterial.     The  damages  were  doubled  by 
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reason  of  the  neglect  of  the  town;  and  although  there  was,  in 
fact,  no  actual  negligence,  yet  constructiTe  negligence  was  suA- 
oient  to  Tnaintain  the  action  against  them;  and  they  must  be 
responsible  for  the  increased  amount  of  damages,  and  can  not 
throw  the  burden  on  the  defendants. 

The  only  remaining  question  relates  to  the  costs  of  the  former 
action  against  the  town.  And  we  are  of  opinion,  that  the  plaint- 
iffs are  not  entitled  to  recoTer  any  part  of  those  costs.  The 
ground  of  defense  in  that  action,  on  the  part  of  the  town,  was, 
that  they  had  no  sufficient  notice  of  the  defect  in  the  road,  and 
that  the  remedy  for  the  injured  party  was  against  the  present 
defendants.  The  suit  therefore  was  not  defended  at  the  request 
of  the  defendants  or  for  their  benefit;  at  least,  no  such  request 
has  been  proved;  and  the  groimd  of  defense  taken  by  the  town 
in  the  former  action,  is  well  remembered,  although  it  does  not 
appear  in  the  present  report.  If  the  claim  of  the  injured  par- 
ties had  been  made  on  the  defendants,  or  if  they  had  had  notice 
that  the  town  defended  the  suit  against  them  in  behalf  of  the 
defendants,  they  might  have  compromised  the  daim.  But  how- 
ever this  may  be,  we  think  there  is  no  ground  on  which  the  de- 
fendants can  be  held  liable  for  the  costs  and  expenses  of  the 
suit  against  the  town. 

Judgment  for  the  plaintifb. 

Keouositob  or  Pkrbon,  bt  which  a  Pubuo  Stbbst  is  Lbit  nr  Air  Un- 
iAVX  AKD  Danobsous  Oovdition,  will,  if  the  town  be  sabjected  to  an  eotioo 
and  Judgment  for  injnriee  resulting  therefrom,  enable  the  Utter  to  maintain  an 
action  against  the  person  by  whose  neglect  the  injuries  were  caused.  The 
town  and  the  person  whose  negligence  was  the  immediate  cause  of  the  inju- 
ries complained  of  are  not,  in  such  case,  in  pari  ddido.  The  principal  case 
is  a  leading  authority  upon  this  subject,  and  has  been  frequently  cited  and 
approved  in  the  same  state.  Upon  the  authority  of  the  principal  case,  the 
position  has  been  fully  sustained,  that  the  party  who  placed  an  obstruction 
in  the  highway  can  not  resirt  the  daim  of  the  town  to  indemnity  for  dam- 
ages paid,  on  the  ground  that  the  neglect  of  the  town  to  remove  the  obstmo- 
tion  oontributed  to  the  injury:  Wobum  v.  Borion  and  LoweU  R,  R.  Cb.,  109 
Biass.  286;  Qfuy  v.  Botton  Oas  Light  Co.,  lU  Id.  164;  West  Bo^UUm  t.  JTo- 
son,  102  Id.  342;  InhabUanU  of  MUford  v.  Holbrook,  9  Allen,  23;  Snow  t. 
HouaaUmie  R,  R,  Co.,  8  Id.  443;  Iiihabitants  qf  Swatue^  v.  Chace,  16  Qxay, 
304;  BoaUm  v.  WorthingUm,  10  Id.  499;  LomU  v.  Short,  4  Cash.  277;  Inhab- 
Hants  of  Andover  v.  Stttton,  12  Mete.  189.  The  person  whose  neglect  pro- 
duced the  injuries  is  the  party  upon  whom  the  ultimate  liability  rests.  A 
payment  by  such  person  of  a  sum  of  money  to  the  plaintiff  in  satia£sction  of 
the  damage  sustained  by  him,  is  a  bar  to  a  subsequent  action  for  the  same  in- 
jury against  the  town  which  was  bound  to  keep  the  highway  in  repair:  Broum 
v.  Cambridge,  3  Allen,  474,  citing  the  principal  case.  In  Campbdl  v.  Somer- 
viUe,  114  Mass.  334,  the  plaintiff  contracted  with  the  defendant  to  dig  trenches 
in  its  streets  for  the  purpose  of  lading  down  water  pipe,  the  former  agreeing 


Oct  1839.]  Sdconds  v.  Hxabd.  41 

10  be  rapomlblo  for  all  daouiges  oaxued  by  bit  nagbgenoe,  and  alio  that 
nronty  per  cent,  of  tbe  oontraot  prioe  sbould  be  reeerved  until  the  work  was 
iniahed,  aa  a  guaranty  for  its  foil  perf ormanoe,  and  that  any  damage  done  to 
peraona  or  property  aboald  be  deducted  from  the  twenty  per  cent,  reaenred. 
Suit  having  been  broaght  against  the  town  for  personal  damage  occasioned  by 
idling  into  one  of  the  trenchee,  and  the  plaintiff  being  notified  and  anriffting 
tn  Ha  defense,  and  a  recoTery  being  had  against  the  town,  it  was  held,  in  an 
action  broaght  by  the  plaintiff  to  recover  pay  for  digging  the  trenchea,  that 
•lie  town  and  the  plaintiff  were  not  tn  pari  deUcto^  and  that  the  town  could 
leoonp  in  damages  the  amount  paid  in  the  former  suit,  although  in  excess  of 
Uie  stipulated  twenty  per  cent,  of  the  contract  price  reserved  for  the  purpose 
of  defraying  such  demands. 

"It  is  too  late,"  said  Colt,  J.,  in  that  case,  "under  the  decisions  of  this 
ooort,  to  object  that  it  is  against  public  policy  to  allow  the  set-off  claimed,  or 
iliat  the  parties  are  to  be  treated  as  in  pari  delicto^  so  that  neither  is  entitled 
•o  oontribation  or  indemnity.  '*  And  the  principal  case  is  relied  upon  to  support 
%he  Judgment.  Where,  however,  a  mill-owner  had  overflowed  a  public  high- 
way, and  rendered  it  so  unsafe  and  impassable  that  the  town,  which  was 
lepdly  bound  to  keep  it  in  repair,  was  indicted  for  unseasonably  neglecting  to 
do  so,  and  compelled  to  pay  costs  as  well  as  to  make  the  necessary  repairs;  in  an 
action  by  the  town  against  the  mill-owner,  to  recover  the  amount  expended 
in  repairing  the  road  and  rendering  it  safe,  the  costs  of  the  indictment  were 
not  allowed,  in  addition  to  the  coet  of  the  repairs  and  interest  thereon  from 
the  day  of  demand:  Andover  v.  Sutton,  supra.  And  where  the  town  makes 
the  necessary  repairs,  and  recovers  judgment  against  the  person  who,  as 
agidnat  the  town,  was  bound  to  repair  the  highway,  the  latter  can  not  recover 
costs  against  a  corporation  whose  charter  bound  it  to  make  the  repairs,  and 
which  had  neglected  so  to  do,  unless,  in  the  action  by  the  town,  the  suit  was  de 
folded  by  such  person,  at  the  request  of  the  corporation,  or  for  its  benefit,  or 
after  notioe  to  it  to  appear  and  defend:  Loeht  and  Canaia  v.  LoweU  fforte  B, 
B.  Ob.,  100  Bfaas.  221,  citing  the  principal  case.  Cited  and  approved  also  in 
Ckmkin  r.  Adanu  and  Oheahirt  Reservoir  Co.,  119  Id.  866. 
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[28  FicKsanio,  190.] 
AoEHT  IS  HOT  Pkbsovallt  Liablb  when  acting  in  the  name  of  his  principal 

and  within  the  scope  of  his  authority. 
Aonra  n  PntaozcALLT  Rbsponsiblb  on  Contraots  which  show  an  intention 

to  bind  himself  personally. 
Aeaan  Aonaro  nr  a  Pcbuc  Capaoitt,  and  making  a  oontraot  on  behalf  of 

the  public,  is  not  personally  answerable  thereon. 
OoMMnm  or  a  Town  Afpoihtxd  to  Rebuild  a  Bridob  has  authority  to 

enter  into  all  contracts  necessary  to  accomplish  that  purpose,  inoluding 

the  borrowing  of  money. 

flomHTTBB  or  A  TOWK  EXEOUTIKO  A  C02fTRA0T  IK  THBIB  Iin>IVn>UAL  KAMBS, 

therein  describing  themselves  as  a  committee  of  the  town  of  W.,  and 
stipulating  that  "said  committee  are  to  pay, "etc,  are  personally  anawer- 
able  on  the  contract. 

Assumpsit  against  Horace  Heard,  Eli  Sherman,  and  Newell 
Heard,  by  William  Simonds  and  John  Chaplin,  on  a  writing,  of 
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-which  the  material  parts  are  stated  in  the  opinion.  The  defend- 
ants were  a  committee  of  the  town  of  Wajland,  but  the  contract 
was  signed  by  them  individiiallj,  and  they  were  sought  to  1x 
made  personallj  responsible.    Verdict  for  plaintiflh 

MsUen,  for  the  defendants. 

Hoar,  BigeloWy  and  Bigelow,  for  the  plaintiffs. 

B^  Court,  Shaw,  C.  J.  Two  points  were  made  for  the  de- 
fendants in  the  present  case;  first,  that  the  defendants,  haying 
acted  as  a  committee  of  the  town  of  Wayland,  in  making  the 
contract  with  the  plaintiffs,  and  that,  in  relation  to  the  erection 
of  a  bridge,  in  which  they  had  no  personal  concern,  but  which 
was  the  concern  of  the  town,  and  being  duly  authorized  by  the 
town  to  act  in  their  behalf,  were  not  personally  liable  to  an 
action  on  the  contract;  and  secondly,  that  the  work  had  not 
been  executed  according  to  the  contract.  The  latter  was  sub- 
mitted to  the  jury  as  a  question  of  fact,  who  found  for  the 
plaintiffs,  that  the  contract  had  been  duly  executed  on  their 
part.  The  other  is  a  question  of  law  and  turns  upon  the  con- 
struction of  the  contract,  which  is  set  forth  in  the  case.  It  has 
been  fully  argued,  and  many  authorities  are  cited  on  both  sides. 

The  question,  whether  a  contract  made  by  persons  acting  or 
professing  to  act,  as  agents  for  others,  binds  their  principals,  or 
themselves,  or  both,  is  often  one  of  great  difficulty.  The  cases 
run  so  closely  into  each  other,  that  whether  a  particular  con- 
tract falls  within  one  or  the  other  of  these  lines,  it  is  not  easy 
to  determine.  Some  rules  are  well  settled;  as,  where  an  agent 
acts  within  the  scope  of  his  authority,  and  professes  to  act  in 
the  name  and  behalf  of  his  principal,  he  is  not  personally  liable. 
So  one  standing  and  acting  in  a  public  capacity,  who  makes  a 
contract  in  behalf  of  the  public,  is  not  personally  liable:  Mac- 
heath  v.  Haldimandy  1  T.  B.  172;  Hodgson  v.  Dexter ,  1  Cranch, 
M5;  Freeman  v.  Otis,  9  Mass.  271.  But  this  rule  is  not  ap- 
plicable to  the  present  case,  it  not  being  a  contract  in  behalf  of 
the  public,  but,  at  most,  of  a  corporation  capable  of  making 
contracts  and  liable  to  an  action  on  its  contracts. 

It  was  contended,  that  the  defendants  did  not  act  within  the 
scope  of  their  authority,  because  inasmuch  as  the  town,  by  ap- 
propriating money,  and  empowering  them  to  borrow  money  on 
the  credit  of  the  town,  had  furnished  them  the  means  of  per» 
forming  the  duty  authorized,  there  was  no  necessity  for  binding 
the  town  by  a  contract.  But  we  are  of  opinion,  that  the  Totea 
of  the  town  appointing  them  a  committee  to  rebuild  the  bridge,. 
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which  the  town,  in  its  corporate  capacity,  was  under  obligation 
to  rebuild,  carried  with  them  an  implied  authority  to  make  the 
necessary  contracts  for  that  purpose:  Damon  v.  Oranby,  2  Pick. 
345.  We  think  also  that  it  is  manifest,  from  the  subject-matter 
of  the  contract  and  from  their  describing  themselyes  as  a  com- 
mittee, that  they  were  acting  under  some  authority  from  the 
town. 

But  without  going  ioto  all  the  distinctions  on  this  very  pro- 
lific subject,  there  is  one  rule,  well  established  by  authorities, 
and  defined  with  a  good  degree  of  certainty,  which  is  applicable 
to  this  case.  It  is  this,  that  although  an  agent  is  duly  author- 
ized, and  although  he  might  avoid  personal  liability  by  act- 
ijig  in  the  name  and  behalf  of  his  principal,  still,  if  by  the  terms 
of  his  contract  he  binds  himself  personally,  and  engages  ex- 
pressly in  his  own  name  to  pay  or  perform  other  obligations, 
he  is  responsible  though  he  describe  himself  as  agent:  Ap- 
pleton  T.  Sinks,  5  East,  148;  Tippets  t.  Walker,  4  Mass.  595; 
DuvaU  V.  Craig,  2  Wheat.  56;  Stone  v.  Wood,  7  Cow.  453.  These 
ao|  cases  of  specialty,  in  which  perhaps  some  more  exactness  in 
the  mode  of  execution  is  necessary,  in  order  to  bind  the  prin- 
cipal and  exempt  the  agent;  but  the  same  principle  is  held  to 
apply  in  cases  of  simple  contract  when,  from  the  relation  in 
which  the  party  stands,  or  from  the  terms  of  the  contract  itself, 
it  is  obvious  that  the  agent  intended  to  become  personally  re- 
pponsible:  Forster  v.  Fuller,  6  Mass.  58.  Where  one,  as  presi 
dent  of  an  incorporated  company  having  authority  to  make 
notes,  signed  a  promissory  note  by  which  he  promised  to  pay,  it 
was  held  that  he  was  liable  upon  the  personal  engagement  and 
promise  to  pay,  though  he  described  himself  as  president  of 
such  company,  and  that  it  was  not  the  note  of  the  company: 
Barker  v.  Mechanical  Bank,  3  Wend.  941  A  known  agent  of  a 
country  bank  drawing  a  bill  and  directing  the  drawees  to  place 
the  amount  to  the  account  of  such  bank,  was  held  personally 
liable:  Leadbitter  v.  Farrow,  5  Mau.  &,  Sel.  34.  In  a  more  recent 
case,  where  the  solicitors  to  the  assignees  of  a  bankrupt  gave  an 
agreement  to  this  effect,  '*  We,  as  solicitors,  etc.,  do  hereby  un- 
dertake to  pay,"  it  was  held  that  they  were  personally  bound: 
Burrell  v.  Jones,  3  Bam.  &  Aid.  47.  In  this  case  Mr.  Justice 
Bayley  says:  "  It  is  clear  that  an  agent  may  so  contract  as  to 
make  himself  personally  liable,  and  I  think  the  words  here  used, 
<  we  undertake,'  are  sufficient  to  place  the  defendants  in  that 
situation:"  Norton  v.  Herron,  1  Car.  &  P.  648;  EaUm  v.  BeU,  5 
Bam.  &  Aid.  34. 
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In  examining  this  contract  the  court  are  of  opinion,  that  it 
falls  clearly  untlnn  this  role.  The  introductory  part  is  an  agree- 
ment *'  between  Horace  Heard,  Eli  Sherman,  and  Newell  Heard, 
committee  of  the  town  of  Wayland,  on  the  one  part,  and  Will- 
iam Simonds  and  John  Chapin,  on  the  other  part;"  and  after  a 
specific  description  of  the  work  to  be  done,  the  contract  on  the 
part  of  the  defendants  is  this:  "  Said  committee  are  to  pay  said 
Simonds  and  Chaplin  the  sum  of  three  hundred  and  sevenfy-fiTe 
dollars  when  said  work  is  completed,"  etc. 

Two  things  are  here  observable.  The  first  is,  that  they  do 
not  profess  to  act  in  the  name  or  behalf  of  the  town,  otherwise 
than  as  such  an  intention  may  be  implied  from  describing  them- 
selyes  as  a  committee.  But  such  description,  although  it  may 
have  some  weight,  is  far  from  being  conclusive,  and  in  many  of 
the  cases  cited,  a  similar  designation  was  used,  which  was  held 
to  be  a  mere  desoriptio  personarumy  and  designed  to  show  for 
whose  account  the  contract  was  made,  and  to  whose  account  the 
amount  paid  under  such  contract  should  be  charged.  The  sec- 
ond and  more  decisive  circumstance  respecting  this  contract^, 
that  here  is  an  express  undertaking  on  the  part  of  the  committee 
to  pay.  "  Said  committee  are  to  pay  said  Simonds  and  Chaplin," 
etc.  Having  described  themselves  as  a  committee,  this  under- 
taking is  as  strong  and  direct  as  if  the  names  had  been  repeated, 
and  Heard,  Sherman,  and  Heard,  had  promised  to  pay. 

The  court  are  therefore  of  opinion,  that  by  the  terms  of  this 
contract,  the  committee  intended  to  bind  themselves,  and  did 
become  personally  responsible,  and  that  the  action  is  well 
brought  against  them.  Nor  is  it  to  be  considered  very  im- 
probable, that  they  should  intend  thus  to  contract  personally, 
if,  indeed,  the  subject  was  distinctly  presented  to  their  minds. 
Being  furnished  by  the  town  with  ample  means  to  meet  any  en- 
gagement they  might  enter  into,  to  an  amount  beyond  the 
payments  to  be  made  by  this  contract,  such  personal  respon- 
sibility would  be  considered  as  subjecting  them  to  very  little 
risk.  The  subsequent  vote  of  the  town  passed  after  this  action 
was  brought,  can  have  no  effect  upon  the  present  question,  of 
the  personal  liability  of  the  defendants  upon  this  contract  when 
it  was  made  and  executed.  On  the  other  point,  the  admissi- 
bility of  the  evidence  tending  to  show  that  the  plaintiffs  con- 
sidered the  town  as  their  debtors,  the  objection  came  from  the 
plaintiffs,  and  therefore,  as  the  other  question  is  now  decided, 
this  point  is  immaterial.    But  as  some  argument  was  had  oc 
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the  efiTect  of  that  evidence,  it  may  be  pxoper  to  make  a  remark 
respecting  it. 

We  think  the  evidence  uras  competent,  being  the  acts  and 
dedaiatipns  of  the  plaintiffs,  tending  to  show  to  whom  the 
credit  was  given.    But  we  think,  as  the  case  stood,  it  veas  en- 
titled to  no  weight.    The  question  v^as,  whether,  by  the  contract, 
the  defendants  were  personally  liable.   The  plaintiffs'  admission 
tended  to  show,  that  the  plaintiffs  knew  that  the  work  was  done 
under  the  authority  of  the  town,  in  pursuance  of  a  corporate 
duty,  and  that  the  work  was  ultimately  to  be  paid  for,  out  of  the 
funds  of  the  town.    A  desire  and  an  attempt  to  get  their  pay 
directly  of  the  tovm,  by  a  purchase  of  tovm  property  and  a  set- 
off, proTcd  nothing  more  than  the  same  knowledge  and  under- 
standing on  their  part.    But  their  knowledge  that  the  work  was 
done  for  the  town,  and  was  ultimately  to  be  paid  for  by  them, 
was  perfectly  consistent  with  the  fact,  that  they  had  the  personal 
obligation  of  the  committee  to  pay  them  for  it.    The  same  facts 
appeared  on  the  contract  itself.    The  evidence,  therefore,  had 
no  tendency  to  explain  or  illustrate  the  contract  in  this  particu- 
lar, or  to  give  effect  or  meaning  to  its  terms.    The  jury,  there- 
fore, ought  not  to  be  influenced  by  it. 
Judgment  on  the  verdict  for  the  plaintiflB. 

Adxht  IB  Pkrsonallt  Rbsfonsiblb,  if  he  engages  ezprenly  in  his  own 
name  to  pay  a  som  of  money,  although  he  describes  himself  as  agent,  and  is 
duly  authorized  by  his  principal  to  enter  into  the  engagement,  and  although 
he  might  have  avoided  such  liability  by  acting  in  the  name  of  his  principal: 
Al»  V.  Eldridge,  12  Gray,  474;  MoreU  v.  Codding,  4  Allen,  403;  Churtuty  ▼. 
Cook^  117  Mass.  548;  but  whenever  it  appears  upon  the  face  of  a  simple  con- 
tEAct  made  by  the  agent  of  a  person  named  therein,  and  whom  he  can  legally 
bind  thereby,  that  he  acts  as  agent  and  intends  to  bind  his  principal,  the  law 
wiU  giro  effect  to  the  intention  in  whatever  form  expressed:  Barlow  v.  Con' 
grtgational  Society,  8  Allen,  460,  in  all  of  which  the  principal  case  is  dted  and 
approved. 

AoxvTBaawnra  a  Bux  in  his  own  Kams  is  personally  liable,  when:  Nevh 
kaU  V.  JhmUtpt  31  Am.  Dec  45,  and  cases  cited  in  the  note. 


WnjiiAMB  V.  Nelson  et  al. 

[28  Pxczuaire,  141.] 

[OK — Keeping  trp  a  Dam  and  Flowing  the  Lands  of  another  for 
twenty  years,  without  paying  damages  or  being  questioned,  is  evidence 
of  the  right  to  maintain  such  dam  and  flow  such  lands,  and  a  bar  to  any 
almoin  for  damages  in  so  doing.  This  is  true  under  the  statutes  of  this 
state  as  well  as  at  oommon  law. 
Abandonment  of  a  Prescriptive  Right  to  maintain  a  dam  and  flood  lauds 
ia  not  presumed  from  nine  years  non-user. 
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AonoN  for  flowing  lanck.  The  defendants  showed  that  their 
mill  was  built  in  1783,  from  whioh  date,  until  1826,  they  main- 
tained their  dam,  operated  their  mill,  and  flooded  the  complain- 
ant's land.  In  1826  they  ceased  to  use  the  mill  and  removed 
the  greater  part  of  it.  In  1835  it  was  rebuilt,  and  in  the  year 
after  went  into  operation.  They  had  neyer  paid  any  diEimages 
to  any  one.  The  plaintiff  proved  that  the  mill  was  discontinued 
in  1826;  that  some  of  its  owners  stated  to  plaintiff  that  it  would 
never  again  be  operated;  and  that  between  1826  and  1836  the 
lands  had  been  improved  and  put  into  grass  and  used  as  a 
meadow.     The  trial  court  decided  in  favor  of  defendant. 

Baylies  and  MiUer,  for  the  plaintiff. 

Eddy  and  Coffin,  for  the  defendants. 

By  Court,  Shaw,  0.  J.  This  is  a  case  upon  the  statute,  for 
flowing,  by  the  respondents'  mill-dam;  and  the  question  is, 
whether  they  can  defend,  by  showing  that  they  have  kept  up 
their  mill  and  flowed  the  land  in  question  more  than  forty  years, 
without  payment  or  claim  for  damages,  on  the  part  of  the  present 
complainant,  or  those  under  whom  he  claims.  I  state  the  question 
thus,  because,  from  the  general  tenor  of  the  report,  and  from 
the  course  of  the  argument,  I  so  understand  the  case;  although 
construing  the  report  literally,  it  is  only,  that  the  respondents, 
during  the  period  mentioned,  had  paid  no  damages. 

The  court  are  of  opinion,  that  where  a  mill-owner  and  his 
predecessors  have  in  fact  enjoyed  and  exercised  the  right  of 
keeping  up  his  dam  and  flowing  the  land  of  another,  for  a  period 
of  twenty  years,  without  payment  of  damages,  and  without  any 
demand  or  claim  of  damages,  or  any  assertion  of  the  right  to 
damages,  it  is  evidence  of  a  right  to  flow  without  payment  of 
damages,  and  will  be  a  bar  to  such  claim.  It  is  very  clear,  that  to 
raise  a  dam  on  one's  own  land,  by  which  the  water  is  set  back 
on  another's,  without  grant  from  the  latter,  would  be  a  tort,  for 
which  case  would  lie.  If  such  a  dam  is  continued  twenty  years, 
without  action,  complaint,  or  protest,  on  the  part  of  the  land- 
owner, it  is  evidence  of  a  right;  and  as  such  right  may  be  and 
often  is  acquired  by  grant,  it  is  taken  to  be  presumptive  evi- 
dence of  a  grant,  and  may  be  so  pleaded:  Campbell  v.  Wilson,  3 
East,  294;  Ik/ler  v.  WiUeinsan,  4  Mason,  397.  These  principles 
are  very  clear  and  are  constantly  acted  upon,  where  the  rules 
of  the  common  law  apply.  The  question  is,  whether  they  are 
applicable  to  the  case  of  flowing,  as  it  is  regulated  in  this  com- 
monwealth by  statute. 
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The  statute  still  regards  the  flowing  of  one's  lands,  bj  the 
nill-dam  of  another,  as  a  grievance  and  cause  of  damage;  but, 
on  considerations  of  equity  and  public  x>olic7,  it  changes  the 
mode  of  redress,  by  allowing  the  recovery  of  a  gross  sum,  as  a 
<x>mpensation  for  the  {>erpetual  easement,  or  an  allowance  of 
annual  damages.  The  statute,  strictly  speaking,  does  not  con- 
fer on  the  mill-owner  the  right  to  flow  the  land  of  another,  it 
conveys  no  interest  in  the  nature  of  a  leasehold  or  easement,  or 
otherwise,  or  any  authority  to  make  any  actual  use  of  the  other's 
land,  as  a  pond  or  reservoir.  The  owner  may  still  embank 
against  the  water,  if  he  pleases,  and  thus  preserve  his  own  land 
from  being  flowed.  But  the  extent  of  the  power  conferred  on 
the  mill-owner  by  the  statute  is,  to  erect  and  Tnaintain  the  dam 
on  his  own  land,  and  keep  up  his  head  of  water  to  his  own  best 
advantage,  notwithstanding  it  may  flow  back  on  the  land  of 
others.  And  a  mode  of  ascertaining  and  securing  payment  of 
the  damages  is  provided. 

But  the  statute  clearly  implies,  that  there  may  be  a  right  on 
the  part  of  mill-owners  to  flow  the  lands  of  others,  without  pay- 
ment of  damages,  and  provides  for  a  mode  of  trying  such  right, 
considering  it  as  a  good  bar  to  a  complaint:  Stat.  1797,  c.  63, 
sees.  1,  2.  It  is  treated  as  a  substantive  right,  annexed  to  the 
mill,  and  belonging  to  its  owners  and  occupants,  into  whose 
hands  soever  it  may  come.  How  can  such  a  right  be  acquired  ? 
One  mode  certainly  is,  by  a  grant  on  the  part  of  the  owner 
of  the  lands  flowed.  It  is  a  servitude  or  easement  to  which 
the  land  may  be  perpetually  subjected  by  its  owner  as  a  right 
of  way.  It  is  equally  visible  and  notorious  and  can  not 
deceive  purchasers.  It  may  be  founded  on  a  composition, 
satisfaction,  or  release  of  damages.  For  as  the  right  to  erect  the 
dam  on  one's  own  land  is  conferred  by  statute,  and  exists  inde- 
pendently of  any  act  or  consent  of  the  owner  of  the  land  to  be 
flowed,  the  right  to  flow  it  free  of  claims  for  damages,  is  not 
such  an  interest  in  the  land  as  must  be  necessarily  proved  by 
deed«  The  claim  of  the  land-owner  is  personal  and  for  damages 
only;  and  a  satisfaction  or  release  of  those  damages,  would  for- 
ever exempt  the  mill-owner  from  further  claim.  The  statute 
power,  and  such  satisfaction  or  release  together,  would  consti- 
tute the  right  contemplated  by  the  statute,  to  flow  without  pay- 
ment of  damages. 

Perhaps  sudi  a  right  may  be  acquired  in  other  ways.  Sup- 
pose, for  instance,  a  man  owning  a  large  tract  of  land,  with  a 
mill-site,  should  erect  a  mill  and  dam,  and  flow  back,  but  wholly 
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on  his  own  land.  Suppose  he  should  sell  ihe  mill  and  mill- 
site,  "VTiih  the  priTileges  and  appurtenances,  but  not  including 
all  the  land  flowed;  could  he,  against  such  a  deed,  claim  of  his 
grantee,  damages  for  the  flowing  of  the  part  of  the  land  retained  t 
We  are  inclined  to  think  he  could  not.  But  if  he  could  not, 
priYies  in  estate,  coming  in  under  him,  could  not.  The  owner 
of  such  a  mill  would  therefore  enjoy  the  right  of  flowing  such 
land,  without  paying  damage,  and  might  use  it  as  a  bar  to  any 
complaint.  It  is  a  general  and  highly  salutary  rule  of  law,  that 
a  right  or  easement  which  may  be  acquired  by  grant,  may  b« 
acquired  by  long-continued  peaceable  use  and  enjoyment,  with 
out  contest  or  claim  on  the  part  of  those,  who  would  have  an 
interest  in  denying  or  contesting  it.  For  conyenience,  such 
continued,  uninterrupted,  and  uncontested  use,  is  deemed  evi- 
dence of  a  grant,  from  an  owner  of  the  land  or  person  capable 
of  granting:  Ricard  y.  WUliams,  7  Wheat.  109. 

I  have  not  used  the  term  "  adverse,"  because  it  sometimes 
happens,  that  such  a  right  may  be  acquired  and  such  a  grant 
presumed,  where  there  is  no  actual  use  made  of  the  land  or 
property  of  another,  and  where,  therefore,  the  owner  could 
bring  no  action,  during  the  time  the  privilege  is  used,  which, 
after  a  certain  length  of  time,  is  taken  to  be  evidence  of  a  grant. 
Of  this  nature  are  the  enjoyment  of  light  and  air,  in  a  house. 
The  owner  does  no  act  upon  the  property  of  another,  for  which 
an  action  would  lie;  he  has  a  right  to  the  light  and  air  as  they 
come  to  him  over  the  land  of  another,  and  yet  enjoyment  for 
tweniy  years  gives  a  right  and  raises  the  presumption  of  a 
grant:  Moore  v.  Bawson,  3  Bam.  &  Cress.  332.  The  case  of  a 
land-owner  against  a  mill-owner  is  in  some  respects  similar.  The 
former  could  maintain  no  action,  simply  for  erecting  and  keep- 
ing up  the  dam;  but  he  could  file  and  prosecute  his  complaint 
for  damages,  or  he  could  make  his  claim  in  paiSj  which,  we 
think,  would  rebut  the  presumption  of  grant  from  mere  use  and 
enjoyment. 

Perhaps  there  is  another  view  in  which  the  case  may  be  con- 
sidered. As  these  presumptions  are  made  for  the  purpose  of 
quieting  titles  and  possessions,  and  preventing  stale  and  obso- 
lete claims,  difficult  of  proof,  the  law  will  presume  that  aot» 
whether  grant,  release,  or  otherwise,  which  will  best  give  secur- 
ity to  long-continued  possessions,  exemptions,  and  other  privi- 
leges. Courts  have  sometimes  said,  that  they  would  presume  a 
judgment,  or  an  act  of  parliament,  or  whatever  act  might  be 
necessary,  to  give  security  to  a  long,  uninterrupted,  and  undis- 
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pated  enjoyment  of  apriTilege.  The  law  will  presume  a  release 
or  Baids&ction  of  a  mortgage  or  specialty  debt,  after  twenty 
years.  As  there  may  in  the  outset,  or  at  the  first  erection  of  a 
mill-dam,  have  been  a  release  or  satisfaction  of  all  damages  ever 
CO  arise  from  the  flowing  occasioned  by  such  dam,  why  should 
not  twenty  years'  enjoyment  of  the  privilege,  without  claim  of 
damage,  upon  the  principles  stated,  be  held  to  warrant  a  pre- 
Bomption  of  such  satisfaction  or  release  ? 

All  those  considerations  of  expediency  and  public  policy,  as 
well  as  of  law,  on  which  the  ordinary  presumption  is  founded, 
in  favor  of  actual  enjoyment,  and  on  which  such  enjoyment  is 
deemed  to  be  rightful,  apply  with  great  force  and  exactness  to 
the  case  of  flowing,  without  liability  for  damage.  If  such  flow- 
ing were  not  originally  rightful,  on  the  mill-owner's  own  land 
or  by  permission  of  the  land-owner,  it  seems  not  easily  ac- 
counted for,  that  such  owner  should  acquiesce  for  a  long  series 
of  years,  without  any  claim  to  damage.  The  inference  therefore 
is,  that  his  consent  was  given  voluntarily,  or  purchased  by  some 
deed  or  other  act,  which  is  lost  by  lapse  of  time.  There  are  un- 
doubtedly many  mill-dams,  connected  with  ancient  mills,  which 
do  now,  to  a  certain  extent,  flow  the  lands  of  others,  but  which 
have  been  held  and  enjoyed  without  claim  of  damage  for  long 
periods  of  years.  It  would  now  be  difficult,  if  not  impossible, 
in  consequence  of  lapse  of  time,  toprove  the  circumstances,  under 
which  such  mill-dams  were  erected,  or  to  prove  th^tctual  sat- 
isfaction or  release  of  damages,  even  where  there  is  no  reason- 
able doubt,  that  such  satisfaction  was  made.  It  would  tend 
greatly  to  disturb  and  unsettle  this  class  of  rights,  if  the  right 
to  flow  without  claim  of  damages  could  only  be  proved  by  deed 
or  other  formal  express  proof,  and  cotild  not,  like  other  ri^ts 
of  the  same  nature,  be  established  by  proof  of  long  and  undis- 
turbed enjoyment  on  the  one  side,  without  objection,  notice,  or 
claim  of  damage  on  the  part  of  him  whose  lands  are  afiected  and 
incumbered  by  such  enjoyment. 

This  decision  is  opposed  by  no  direct  authority,  except  a  de- 
cision of  the  very  respectable  supreme  court  of  Maine,  upon 
statutes  nearly  similar,  if  not  precisely  the  same.  We  feel  the 
highest  deference  for  the  judicial  decisions  of  that  eminent  court. 
But  the  case  in  question,  Tinkkam  v.  Arnold,  3  Greenl.  120,  was 
new,  and  it  was  contrary  to  what  we  believe  has  long  been  con- 
sidered as  law  in  this  commonwealth,  though  never  judicially 
decided;  and  we  think  that  the  reasons  given  for  the  decision, 
are  not  such  as  to  render  it  a  conclusive  authority.    It  goes  upon 
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the  ground,  that  as  the  erecting  and  keeping  up  the  dam  was 
lawful  and  rightful,  and  made  so  by  statute,  neither  the  erecting 
nor  continuance  of  it  could  be  considered  as  proof  of  a  grant, 
because  they  might  be  as  well  done  without  grant.  It  is  tme. 
that  there  would  be  no  proof  of  the  grant  of  the  right  to  erect 
and  keep  up  the  dam.  But  the  grant  pleaded  was  of  a  grant  of 
the  right  to  erect  and  keep  up  the  dam,  and  to  flow  the  com- 
plainant's land,  free  of  any  claim  for  damages.  This  was  relied 
on  as  a  distinct,  single,  and  substantive  right.  The  statute  of 
1714  did  not  confer  this  right;  but  only  a  right  or  power  to  erect 
and  keep  up  the  dam,  paying  damage.  Therefore,  the  enjoy- 
ment of  the  right,  free  from  all  claim  for  damages,  for  forty 
years,  was  a  right  beyond  that  conferred  by  statute.  Then  the 
enjoyment  of  this  entire  right,  beneficial  to  the  mill-owner,  and 
onerous  to  the  land-owner,  without  claim  for  damages,  could 
only  be  accounted  for  by  the  presumption  of  a  grant,  or  by  the 
satisfaction  or  release  of  damages,  or  other  lawful  act,  inducing 
this  acquiescence  on  the  part  of  the  land-owner.  The  case  in 
Maine  is  founded  on  the  implied  admission,  that  the  easement 
had  a  lawful  origin  and  a  lawful  continuance.  The  case  also  goes 
on  the  supposition,  that  to  found  the  presumption  of  a  grant, 
the  enjoyment  must  be  adverse,  and  of  such  a  nature  that,  but 
for  the  presumed  grant,  it  would  be  unlawful.  It  may  be 
deemed  adverse,  if,  in  any  degree,  it  tend  to  impose  any  servi- 
tude or  bui#Bn  on  the  estate  of  another.  But,  in  many  cases, 
as  the  enjoyment  of  air  and  light  by  the  owner  of  a  house,  the 
act  is  not  unlawful  without  a  grant  by  the  owner  of  the  land 
over  which  they  come;  yet  the  enjoyment  of  such  privilege  for 
a  long  time,  without  obstruction  or  notice  on  the  part  of  the 
owner  of  the  adjoining  land,  is  proof  of  a  right,  and  may  raise 
the  presumption  of  a  grant. 

The  case  of  a  mill-owner  is,  in  some  degree,  similar.  He  may, 
by  force  of  the  statute,  raise  and  maintain  his  dam,  without 
grant  or  license  of  the  owner  of  the  land  flowed  by  it;  but  he 
can  not  maintain  it  free  from  all  claim  for  damage.  If  he  does 
maintain  it,  twenty  years,  free  of  all  claim  for  damage,  we  think 
it  warrants  the  legal  presumption  of  a  grant  or  other  lawful 
origin,  of  such  right,  and  establishes  the  right  upon  the  princi- 
ple of  presumed  grant. 

On  the  subject  of  abandonment,  the  court  are  of  opinion,  that 
the  mere  non-user  for  nine  years,  proved  in  the  present  case,  is 
not  sufficient  to  extinguish  the  right  which  the  defendants  had 
acquired,  of  flowing  the  plaintiff's  land  without  being  liable  to 
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ihe  payment  of  damages  on  that  account.    See  French  v.  Brain- 
tree  Mfg.  Co. ,  23  Pick.  216. 
Complaint  dismissed. 

EXERdSB   OV  BlOHT   OF  BaISIKO  OR   DiVKRTINO  WaTXR  lOR   PKRIOD   OJT 

Twenty  Years  by  nuuntaining  a  dam  and  flowing  the  lands  of  another,  by  a 
mill-owner,  without  objection  or  claim  of  damages,  is  eridence  of  a  right  to 
•o  ose  the  water  as  if  acquired  by  prescription  or  grant.  The  principal  case 
is  dted  upon  this  proposition  in  CmoeU  ▼.  Thayer,  5  Mete.  256;  Bract  v.  Yale, 
10  Allen,  441.  So  a  right  of  way,  as  appurtenant  to  land,  may  be  acquired 
Vy  the  advene  use,  for  twenty  years  together,  of  several  persons  in  succession, 
who  claim  under  the  same  title:  Lttmard  v.  Leonard,  7  Id.  277.  And  the 
right  to  the  use  of  a  ditch  through  the  land  of  another,  for  the  purpose  of 
diainage,  may  be  established  by  adverse  use:  WhUe  v.  Chopin,  12  Id.  516. 
The  owner  of  land  bordering  on  a  stream  may  lawfully  dig  a  canal  upon  his 
own  land,  which  will  prevent  it  from  being  flowed  by  the  erection  or  raising 
of  a  dam  below,  if  he  does  not  thereby  divert  the  water  from  its  natural 
coiixse;  and  the  fact  that  the  owner  below  has  already  begun  to  build  or  raise 
his  dam  is  immaterial:  Storne  v.  Manchaug  Co.,  13  Id.  10.  The  '*  mill  act," 
aatborizing  the  maintenance  of  a  dam  to  raise  a  head  of  water,  although 
its  effect  will  be  to  overflow  the  land  of  another  proprietor,  is  not  in  any 
proper  sense  a  taking  of  the  property  of  the  owner  of  the  land  flowed.  It  is 
a  ^rovirion  by  law  for  regulating  the  rights  of  proprietors,  on  one  and  the 
same  stream,  from  its  rise  to  its  outlet,  in  a  manner  best  calculated  to  pro- 
note  and  secure  their  common  rights  in  it:  Lovoell  v.  Bottom,  HI  Mass.  467. 
One  who  maintains  a  dam  under  the  mill  act  has  not  such  an  easement  in  the 
flowed  Unds  as  will  enable  him  to  maintain  a  petition  against  the  land-owner, 
voder  the  general  statutes,  to  compel  him  to  try  title:  BotUm  Mfg,  Co,  v. 
BmrgiH,  114  Id.  340.  In  all  of  the  cases  dted  above,  the  principal  case  is  rs- 
fnred  to. 


PbUDEN  ET  AL.  V.  AlDEN. 

[23   PlOKBBINO.  184.] 

LoCT  OB  DmBonD  Bxoord  icat  be  Proved  by  coUatenl  or  seooodaxy  eri- 


HwmKScm — Short  Notes  Made  bt  the  Clerk  in  the  minute  book  most 
stand  as  the  record  until  a  more  oomplete  and  intelligible  record  is 
made  up;  and  if,  in  the  mean  time,  they  are  lost  or  destroyed,  this  con- 
stitates  a  loss  of  the  records,  and  secondary  proof  of  their  contents  may 
be  received. 

Ljcbiisb  to  Sell  Lands  will  be  Considered  Proved  when  it  is  recited  in  a 
deed  under  which  thirty  years'  undisturbed  poeseesion  has  been  held, 
and  the  recital  is  corroborated  by  other  circumstances,  and  the  dockets 
of  the  court  have  been  lost. 

Writ  of  light.  Demandants  weie  heirs  of  Peleg  Gulliver, 
who  died  seised  of  the  premises  in  1806.  Tenants  claimed 
under  conveyance  made  in  1807  by  the  administratrix  of  Qvl^ 
liver,  in  which  it  was  recited  that ' '  a  license  was  obtained  by  order 
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of  the  court  of  common  pleas,  begun  and  held  at  Plymouth,  on 
the  second  Tuesday  of  August,  1807,  to  make  a  sale  of  the  real 
estate  of  said  deceased,  so  far  as  should  be  necessary,"  etc.  One 
Delano  testified  to  acting  as  agent  for  the  administratrix,  and 
applying  for  a  license  to  sell,  and,  to  his  belief,  that  it  waa 
granted.  It  was  shown  to  have  been  the  practice  of  the  judge 
to  give  the  applications  for  licenses  to  sell  to  his  clerk  with  di- 
rections of  the  court  respecting  them;  that  the  clerk,  from  1807 
to  1810,  was  very  inattentive  to  his  duties,  leaving  most  of  them 
to  be  performed  by  his  wife,  who  was  unskillful  in  that  kind  of 
work;  that  the  docket  for  August  term,  1807,  can  not  be  found. 
The  question  was  whether  the  jury  would  be  authorized  to  find 
a  legal  license  to  sell. 

Eddy  and  Baylies,  for  the  demandants. 

Warren  and  Beal,  for  the  tenant. 

By  Court,  Shaw,  0.  J.  It  being  very  clear  that  the  adminis- 
tratrix could  make  no  valid  sale,  without  a  license,  the  title  of 
the  tenant  depends  upon  proof  of  such  license.  It  is  contended 
on  the  part  of  the  demandants,  that  there  is  no  legal  proof  of 
such  a  license  having  been  granted.  We  think  it  may  be  ad- 
mitted, as  contended  for  by  the  demandants,  that  a  license  by 
the  court  of  common  pleas  must  be  proved  by  its  records.  But 
the  court  are  to  take  notice  how  the  records  of  their  own  and 
of  other  courts  are  in  fact  made  and  kept.  The  clerk  intrusted 
with  the  duty  of  keeping  records,  must  of  necessity  take  down 
the  doings  of  the  court,  in  short  and  brief  notes;  this  he  usually 
does  in  a  minute-book  called  the  docket,  from  which  a  full,  ex- 
tended, and  intelligible  record  is  afterwards  to  be  made  up. 
But  until  they  can  be  made  up,  these  short  notes  must  stand 
as  the  record;  and  if,  in  the  mean  time,  through  the  death  or 
sickness  of  the  clerk,  or  other  casualty,  they  are  lost,  it  must  be 
deemed  a  loss  of  the  records,  and  secondary  proof  may  be  offered 
of  their  contents :  Evans  v.  Tkomas,  2  Stra.  833 ;  Dayrell  v.  Bridge, 
Id.  1264.  If  a  record  be  lost  or  consumed  by  fire,  it  may  be 
proved  by  collateral  evidence :  Com.  Dig. ,  Evidence,  A,  3;  Thurs^ 
Um  V.  SMfcyrd,  1  Salk.  284. 

In  the  present  case,  the  license  relied  upon  is  supposed  to 
have  been  granted  at  the  August  term,  1807;  and  is  so  recited  in 
the  deed  to  the  tenant;  and  it  is  proved  that  the  docket  of  that 
fcerm  is  missing.  The  recital  in  the  deed,  corroborated  by  many 
other  circumstances,  together  with  more  than  thirty  years'  un- 
disturbed possession  by  the  tenant  under  a  deed  which  could 
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onlj  be  good  by  f oxoe  of  each  license,  appears  to  the  ooiirt  to  be 
sofficiaiit  pioof  of  the  existence  and  loss  of  the  record,  to  let  in 
secondary  evidence.  And  from  the  evidence  thus  offered,  the 
court  are  satisfied,  that  such  license  was  in  fiict  granted,  and 
some  minnte  of  it  entered  by  the  clerk,  which  would  have  been 
sufficient  to  warrant  him  in  making  up  an  extended  record,  ac- 
cording to  the  usual  course  of  business  in  his  office. 

Under  the  agreement  of  the  parties,  the  court  are  of  opinion 
that  the  jury  would  have  been  authorized  to  find  that  there  waa 
a  legal  license  to  the  administratrix  to  sell  the  estate,  and  that 
the  tenant  took  a  good  title  under  it:  See  WhUney  t.  Sprague^ 
23  Pick.  198. 

Demandants  nonsuit. 


Apmisbthtlitt  ov  Pabol  Evxdsnos  to  Pbots  thb  Comtbkts  or  Lost 
WBimrG:  Compton  v.  Mathewi,  22  Am.  Deo.  167,  and  cases  in  this  series 
dted  in  the  x&ote.  The  principal  case  is  cited  to  the  point  that  after  satis- 
laetory  evidence  has  heen  produced  of  the  loss  or  destmction  of  a  record,  its 
oonteDts  may  be  proved  by  parol,  in  IkMUm  v.  /Totf,  6  Mete  290;  and  to  the 
point  that  llie  minntes  or  memoranda  upon  the  docket  of  the  clerk  of  the 
court  or  a  magistrate,  are  competent  evidence  of  an  order  or  proceeding,  in 
case  the  final  or  extended  record  has  not  been  made  up,  it  is  dted  in  Taum" 
•eiuf  v.ir<^,5Allen,426;  Wateray.CmeH,20uai.Zl,BndBenedietr.€futiing, 
ISMeto.  186. 


Sfeab  V.  Cumminqs. 

[23  Piossma,  924.] 
BrWXBK  SOHOOIiKASTKB  IN  PUBLIO   SCHOOL  AND  THS  VaBLBXTS  OF  PUPILS, 

there  is  no  privity  of  contract. 
flCBOOLMASTKB  IK  PuBUO  SoHooL  IS  NOT  Respohsibls  to  a  parent  for  refus- 
ing to  receive  and  instruct  his  child. 

Cask  against  the  defendant,  a  teacher  of  a  public  district 
school,  for  refusing  to  teach  plaintiffs  child.  The  trial  judge 
held,  that  the  action  was  not  sustainable. 

Dexter  and  Churchill,  jim.,  for  the  plaintiff. 

Meicalf  and  Ocurgas,  for  the  defendant. 

By  Oourty  Shaw,  C.  J.  This  is  an  action  of  new  impression, 
and  it  is  not  known  that  a  similar  one  has  ever  been  brought  in 
this  or  any  of  the  other  states.  It  is  certainly  a  consideration 
of  great  weight,  that  no  such  action  has  ever  be^n  maintained, 
but  it  is  not  dedsiye. 

In  the  first  place,  it  is  manifest,  that  there  is  no  privity  of 
contract,  between  the  parents  of  pupils  to  be  sent  to  school, 
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and  the  Bchoolmaster.  The  latter  is  employed  and  paid  by  the 
town;  and  to  them  only  is  he  responsible  on  his  contract.  And, 
again,  the  master  of  a  school  is  not  an  independent  public  offi- 
cer, bound  to  exercise  the  functions  of  his  office,  for  the  benefit 
of  individuals,  under  fixed  and  settled  rules  and  obligations, 
prescribed  by  law,  like  a  sheriff;  nor  is  he  to  exercise  his  own 
will  and  judgment,  in  receiving  or  excluding  pupils.  The  law 
provides,  that  every  tovim  shall  choose  a  school  committee,  who 
shall  have  the  general  charge  and  superintendence  of  all  the 
public  schools  in  such  town :  Bev.  Stat. ,  c.  23,  sec.  10.  The  gen- 
eral charge  and  superintendence,  in  the  absence  of  express  legal 
provisions,  includes  the  power  of  determining  what  pupils  shaU 
be  received  and  what  pupils  rejected.  The  committee  may,  for 
good  cause,  determine  that  some  shaU  not  be  received,  as,  for 
instance,  if  infected  with  any  contagious  disease,  or  if  the  pu- 
pil or  parent  shall  refuse  to  comply  with  regulations  neoes- 
saxy  to  the  discipline  and  good  management  of  the  school.  But 
the  plaintiff  contends,  and  so  he  has  averred  in  his  declaration, 
that  where  an  instructor  is  employed  to  keep  a  district  town 
school,  it  is  his  imperative  dufy  to  receive  all  pupils  between 
the  ages  of  seven  and  sixteen  years,  who  are  sent  to  him  by  any 
parent  residing  in  the  district,  and  to  instruct  them;  that  it  is 
the  absolute  and  personal  right  of  every  parent,  master,  or 
guardian,  residing  within  the  district,  to  send  children  of  either 
sex  and  within  those  ages,  and  that  a  refusal  by  the  master  to 
receive  and  instruct  them,  is  a  violation  of  such  personal  right, 
for  which  an  action  will  lie.  But  conformably  to  the  view  al- 
ready taken,  we  think  that  this  is  not  the  relation  in  which  the 
master  and  parent  stand  to  each  other.  It  overlooks  the  super- 
intending and  managing  power  of  the  committee.  It  would 
compel  the  master,  on  peril  of  an  action  for  damages,  to  take 
pupils,  whom  the  committee  might  determine  not  to  be  proper 
subjects  for  admission. 

But  further,  the  ai^^ument  assumes  the  principle,  that  when- 
ever there  is  a  breach  of  public  duty  by  negligence  or  mis- 
feasance, any  party  who  sustains  a  damage  by  it,  may  have  his 
action  against  the  party  guiliy  of  such  violation.  But  this 
position,  to  this  extent,  we  think  can  not  be  maintained.  It  is 
made  the  duty  of  towns  to  keep  roads  in  repair;  but  no  action 
lies  at  common  law  in  favor  of  an  individual  who  suffers  by  the 
neglect  of  such  duty:  Mower  v.  Leicester,  9  Mass.  247.  Such 
action  will  only  lie,  where  an  action  is  given  by  the  statute.  So, 
in  case  of  a  common  nuisance,  an  action  vnll  not  lie  against  the 
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person  cansmg  it,  at  the  suit  of  an  indi^idnal  who  sustains  an 
inconyenience  from  it,  nnless  of  a  special  nature  affecting  him 
differently  from  the  rest  of  the  community.  The  argument  from 
inconyenience  against  such  an  action  is  also  extremely  forcible. 
If  one  member  of  the  school  district  mayhaye  an  action  against 
the  master,  eyeiy  member  has  the  same  right;  if  he  may  sue  for  a 
general  refusal  to  receiye  and  instruct  a  child,  there  seems  to  be 
no  reason  why  an  action  will  not  lie  in  case  the  master  does  not 
instruct  with  due  skill,  capadiy,  and  diligence.  Such  a  state  of 
things  would  not  be  likely  to  improve  the  condition  of  the  schools, 
and  would  lead  to  yezatious  and  ruinous  litigation. 

But  it  is  asked,  what  is  the  remedy  of  parents  and  guardians, 
whose  children  are  refused  the  benefit  of  schools  designed  for 
the  instruction  of  all.  We  think,  if  a  child  of  proper  age  and 
qualifications  is  rejected  by  the  master,  the  proper  course  for 
tiie  parent  is,  to  appeal  to  the  committee.  If,  on  their  requisi- 
tion, the  master  should  refuse  to  accept  the  pupil,  they  would 
haye  ample  means  to  enforce  their  authority,  by  means  of  their 
contract  with  the  master.  If  they  shall  approve  and  confirm 
the  act  of  the  master,  we  are  to  believe  that  there  is  good  and 
sufficient  cause  for  the  rejection  of  the  pupil.  The  law  will  not 
presume  that  the  committee,  who  are  invested  with  the  power 
of  superintendence  and  management,  will  act  arbitrarily  and  un- 
justly, in  a  matter  submitted  to  their  judgment.  If,  after  all, 
there  should  be  found  practically,  any  danger  of  an  encroach- 
ment upon  private  rights,  in  a  matter  in  which  the  whole  com- 
munity have  so  deep  an  interest,  it  is  for  the  legislature  to  pro- 
vide more  ample  and  specific  security  against  such  danger. 

The  plaintiff  relied  mainly  for  the  support  of  his  action,  upon 
a  class  of  cases  in  which  it  has  been  held,  in  this  commonwealth, 
that  a  qualified  voter,  who  has  been  denied  the  privilege  of 
voting,  may  have  his  action  for  damages,  against  the  selectmen, 
who  have  thus  practically  deprived  him  of  his  legal  and  consti- 
tutional privilege:  Oaardner  v.  Ward,  2  Mass.  244,  note;  Lincoln 
V.  Hapgood,  11  Id.  360;  Bridge  v.  Lincoln,  14  Id.  367.  But  the 
principle  upon  which  these  cases  were  decided,  was,  that  this  is 
a  great  personal,  political,  and  constitutional  privilege,  in  danger 
of  being  frequently  and  wantonly  violated  by  those  in  the  exer- 
cise of  power,  and  that  it  would  be  difficult,  in  most  cases,  to 
prove  actual  malice;  and,  ex  necessUatey  the  law  allows  such 
action,  upon  considerations  of  great  public  x>olicy,  to  prevent 
greater  mischief.  This  principle  is  not  applicable  to  the  case 
under  consideration,  and  can  not  be  relied  upon,  as  a  precedent. 
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The  court  are  all  of  opinion,  that  the  action  can  not  be  main* 
tained,  and  that  the  nonsuit  was  right. 


Child  mat  be  Excluded  fbom  Pubuo  Schools  who  is  deemed  to  be  of  a 
licentioos  and.  immoral  character,  although  not  manifested  by  lioentiooa  ot 
immoral  acts  within  school:  Sherman  v.  Charlesfotm,  8  Cash.  160. 

School  Cobocissioners,  being  Publio  OFncBBS,  are  not  Held  to  sa 
Accountable  to  individuals  who  may  be  aggrieved,  for  the  manner  in  which 
they  exercise  their  publio  functions:  Searock  v.  Putnam,  HI  Mass.  499;  nor 
can  a  prisoner  in  the  house  of  correction  maintain  au  action  against  the  per- 
son  in  charge,  for  neglect  to  provide  him  with  sufficient  food,  clothing,  and 
fires,  if  he  is  kept  in  the  same  manner  as  other  prisoners,  and  there  is  no  evi. 
dence  of  malioe:  Wl'lutms  v.  Adams,  3  Allen,  111;  nor  is  a  town  agent  liable 
in  damages  for  refusing  under  any  circumstances  to  sell  intoxicating  liquors: 
DwinneU  v.  Parnorui,  03  Mass.  470;  in  all  of  which  the  principal  case  is  men- 
tioned. 

Schoolmaster,  Nature  and  Extent  op  his  Liabilitt  for  the  manner 
in  which  his  duties  are  discharged:  tState  v.  PendergroM,  31  Am.  Deo.  416^ 
and  note  discussing  this  subject. 


Perlet  v.  Balch. 

[23  PXCXZRZKG,  283.] 

A  Wabbantt  of  Title  dut  not  op  Qoalitt  is  implied  in  every  sale  of  chat- 
tels. 

To  Rescind  a  Contract  op  Purchase,  the  vendee  must  return  the  property^ 
unless  it  be  entirely  worthless  to  both  parties. 

Partial  Failure  op  Consideration,  or  breach  of  warranty,  or  deception  in 
the  quality  or  value  of  goods  sold,  nsay  l)e  shown  in  mitigation  of  dam- 
ages, in  an  action  to  recover  the  purchase  price. 

Assumpsit  on  a  note.  The  defendant  offered  evidence  that  the 
note  was  given  in  payment  for  an  ox,  which  plaintiff  warranted 
would  fatten  well;  and  that  the  ox  was  in  fact  diseased,  and  of 
no  value,  and  that  plaintiff  made  divers  misrepresentations,  etc., 
concerning  the  ox;  and  that  the  ox  was  worthless  for  any  pur^ 
pose.  The  action  was  brought  several  years  after  the  sale.  De- 
fendant had  not  returned  the  ox,  nor  notified  plaintiff  of  any 
dissatisfaction  with  the  purchase.  Defendant  also  proved  that 
he  bought  the  ox  expressly  for  fattening,  and  so  stated  to  plaintiff 
at  the  iime.     Verdict  for  plaintiff. 

Perkins,  for  the  defendant. 

Lord,  for  the  plaintiff. 

By  Court,  Mobton,  J.  The  instruction,  that  there  wai  uo 
implied  warranty,  is  not  now  complained  of,  and  is  undoubu)dly 
coirect:   See  Emerson  v.  Brigham,  10  Mass.  197;  Shfph^  fi  v. 
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Ibmplej  8  N.  H.  455.  Eyezy  sale  of  chattolB  contams  an  implied 
wananiy,  that  the  property  of  them  is  in  the  vendor.  Bnt  it  is 
weU  settled  by  authority  as  a  general  rule,  that  no  warraniy  of 
the  quality  is  implied  from  the  sale.  The  maxim,  caveat  emptor ^ 
governs:  2  Kent's  Com.  478;  Chit,  on  Con.  183;  Champion  v. 
Shori,  1  Camp.  53;  Bragg  v.  Cole,  6  Moore,  114;  Stuart  v.  WU- 
kins,  1  Doug.  20;  Parkinson  v.  Lee,  2  East,  314;  Mochbee  v. 
(hardner,  2  Har.  &  G.  176.  But  the  learned  justice  of  the  com- 
mon pleas  further  instructed  the  jury,  that  if  there  was  a  fraud 
in  the  sale,  or  an  express  vrarraniy  and  a  breach  of  it,  in  either 
case,  the  defendant  might  avoid  the  contract,  by  returning  the 
ox  -within  a  reasonable  time;  or,  if  the  ox  would  have  been  of  no 
value  to  the  plaintiff,  then  without  returning  him.  Whether  the 
jury  found  their  verdict  upon  the  ground,  that  no  fraud  or  ex- 
press warraniy  was  proved,  or  that  the  ox  was  of  no  value,  does 
not  appear.  If,  therefore,  any  part  of  the  instructions  was  in- 
correct, the  defendant  is  entitled  to  a  new  trial. 

Where  the  purchaser  is  induced,  by  the  fraudulent  misrepre- 
sentations of  the  seller,  to  make  the  purchase,  he  may,  within 
a  reasonable  time,  by  restoring  the  seller  to  the  situation  he  was 
in  before  the  sale,  rescind  the  contract,  and  recover  back  the 
consideration  paid,  or,  if  he  has  given  a  note,  resist  the  pay- 
ment of  it.  Here  was  no  return  of  the  property  purchased;  but 
if  that  property  was  of  no  value,  whether  there  was  any  fraud  or 
not,  the  note  would  be  nvdum  pactum.  The  defendant's  counsel, 
not  controverting  the  general  rule,  objects  to  the  qualification 
of  it.  He  says,  that  the  ox,  though  valueless  to  the  defendant, 
might  be  of  value  to  the  plaintiff,  and  so  the  defendant  would 
be  bound  by  his  contract,  although  he  acquired  nothing  by  it. 
But  a  damage  to  the  promisee  is  as  good  a  consideration  as  a 
benefit  to  the  promisor.  If  a  chattel  be  of  no  value  to  any  one, 
it  can  not  be  the  basis  of  a  bargain;  but  if  it  be  of  any  value  to 
either  party,  it  may  be  a  good  consideration  for  a  promise.  If 
it  is  beneficial  to  the  purchaser,  he  certainly  ought  to  pay  for  it. 
If  it  be  a  loss  to  the  seller,  he  is  entitled  to  remuneration  for  his 
loss. 

But  it  is  apparent  that  a  want  of  consideration  was  not  the 
principal  ground  of  defense.  The  defendant  mainly  relied  upon 
fraud  or  a  warraniy.  And  to  render  either  available  to  avoid 
the  note,  it  was  indispensable  that  the  property  should  be  re- 
turned. He  can  not  rescind  the  contract,  and  yet  retain  any 
portion  of  the  consideration.  The  only  exception  is,  where  the 
property  is  entirely  worthless  to  both  parties.    In  such  case  the 
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retam  would  be  a  useless  ceremonj^,  which  the  law  never  re- 
quires. The  purchaser  can  not  derive  any  benefit  from  the  pur- 
chase and  jet  rescind  the  contract.  It  must  be  nullified  in  toio, 
or  not  at  all.  It  can  not  be  enforced  in  part  and  rescinded  in 
part.  And,  if  the  property  would  be  of  any  benefit  to  the  seller, 
he  is  equally  bound  to  return  it.  He  who  would  rescind  a  con- 
tract, must  put  the  other  party  in  as  good  a  situation  as  he  was 
before;  otherwise  he  can  not  do  it:  Chit,  on  Con.  276;  Suni  v. 
Silk,  5  East,  449;  Conner  v.  Henderson,  15  Mass.  314. 

The  facts  relied  upon  by  the  defendant  to  defeat  the  note, 
might,  if  proved,  be  used  in  mitigation  of  damages.  If  there 
was  a  partial  failure  of  consideration,  or  deception  in  the  qualii^ 
and  value  of  it,  or  a  breach  of  warranty,  the  defendant  may  avail 
himself  of  it  to  reduce  the  damages  to  the  worth  of  the  chattels 
sold,  and  need  not  resort  to  an  action  for  deceit,  or  upon  the 
warranty:  Chit,  on  Con.  140;  Germcdne  v.  Burton,  3  Stark.  32; 
Barton  v.  Builer^  7  East,  480;  PovUon  v.  LaJbtimjore,  9  Bam.  & 
Cress.  259;  Bayley  on  Bills,  2d  Am.  ed.,  531,  and  cases  cited. 
But  he  is  not  bound  to  do  this.  He  may  prefer  to  bring  a  sep- 
arate action,  and  he  has  an  election  to  do  so.  The  present  judg- 
ment will  not  bar  such  an  action.  But  however  this  may  be,  it 
does  not  appear  that  any  instructions  were  given  or  refused 
upon  this  point.  The  value  of  the  property  to  the  defendant 
would  have  been  the  true  rule  of  damages.  And  had  he  desired 
it,  doubtless,  such  instructions  would  have  been  given.  But  as 
he  did  not  request  them,  he  can  not  complain  of  their  omission. 

Judgment  of  the  court  of  common  pleas  a£Brmed. 


Vendor  of  Pebsonal  Pbopxbtt  is  not  Liable  for  Defects  in  its  qual- 
ity, without  expresB  warranty  or  fraud:  HytUt  7.  BoyU,  25  Am.  Deo.  276,  in 
the  note  to' which  the  oases  reported  in  this  series  upon  the  subject  are  ool- 
looted;  also  Borrtkins  v.  Sevan,  23  Id.  86,  and  note.  No  particular  fonn  of 
words  is  neoessaiy  to  constitute  a  warranty:  Beeman  v.  Buck,  21  Id.  671. 

AcnoN  ON  Implibd  Warrant?  may  be  maintained  without  returning  or 
offering  to  return  the  property  to  the  defendant:  Borrekma  v.  Bevcm,  23  Am. 
Deo.  85.  In  case  of  a  resdssion  of  the  contract,  however,  as  will  appear 
from  the  note  to  the  case  dted  above,  it  is  necessary  that  the  property  should 
first  be  restored  to  the  original  owner  before  an  action  for  the  purchase  price 
can  be  maintained.  The  respective  parties  must  be  placed  in  the  same  situation 
that  they  were  previous  to  the  contract.  The  vendee  must  therefore  return 
the  property,  unless  it  be  entirely  worthless.  The  principal  case  is  relied 
upon  to  sustain  this  proposition  in  the  following  cases:  BartleU  v.  Drake,  100 
Mass.  176;  Morae  v.  BrackeU,  08  Id.  210;  Kent  v.  BomsUm,  12  Allen,  342; 
Bryant  v.  Itibwrgli,  13  Gray,  612;  D<yrr  v.  FUher,  1  Cush.  274;  Thayer  v. 
T^wmer,  8  Mete  562.  In  the  note  to  Hough* s  AdnCra  v.  Hunt,  16  Am.  Dec 
672,  the  subject  of  the  rescission  of  contracts  is  treated  at  length.    The  ven- 
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dee  most  make  the  restoration  within  a  reasonahle  time,  or  at  least  signify 
his  election:  BcuseU  v.  Brmon^  105  Mass.  567,  citing  the  principal  case. 

V^xDEs  Rbscindino  Contract  mat  Show  in  RsDUcnoN  of  Damages  a 
failare  of  consideration,  or  breach  of  warranty,  or  the  false  and  fraudulent 
representations  of  the  vendor.  This  principle  is  enunciated  upon  the  author- 
ity of  PerUy  v.  BcUch,  in  the  following  cases:  Burnett  v.  Smith,  4  Gray,  51; 
Car»y  V.  GtuUow,  105  Mass.  20;  Dorr  v.  Fisher,  1  Gush.  275;  Tuttle  v.  Brown, 
10  Id.  264;  Mixer  v.  Coburn,  11  Mete  561;  Howard  v.  Amu,  3  Id.  311.  The 
rases  reported  in  this  series  upon  this  subject  will  be  found  in  the  note  to 
MeAlpin  ▼.  Lee,  30  Am.  Deo.  611. 


Fabenb  V.  The  Meboantele  Bane. 

[23  PlCKKBIHO,  830.] 

Bank  Bbobtvino  Kotb  for  Collection  must  use  reasonable  skill  and  dili- 
gence, and,  therefore,  must  make  seasonable  demand  of  the  promisor,  and» 
in  case  of  dishonor,  give  due  notice  to  charge  the  indorsers. 

Bank  Recxivino  for  Collection  a  Note  Payable  at  Another  Plage, 
or  whose  acceptor  resides  in  another  place,  need  only  seasonably  trans- 
mit the  same  to  some  suitable  bank  or  agent  for  collection  at  the  plaoe  of 
payment  or  of  the  residence  of  such  acceptor. 

Bank  Holding  Note  as  Collateral,  or  for  Collechon,  Ib  not  answer- 
able for  the  negligence  of  another  bank  in  good  standing,  to  which  in  the 
ordinary  course  of  business  the  note  was  transmitted  for  collection. 

Case.  Thomas  Appleton  gave  the  defendants  his  promissory 
note;  and,  to  secure  this  note,  plaintiff  left  with  defendants  a 
note  made  bj  K.  F.  Edgell,  of  Philadelphia,  payable  to  S.  D. 
Massey  or  order,  indorsed  in  blank.  Thirteen  days  before  this 
last  note  became  due,  it  was,  by  defendants,  transmitted  by  mail 
to  the  bank  of  the  United  States,  at  Philadelphia,  for  collection. 
This  last  bank  received  the  nofce  in  due  time,  but  neglected  to 
present  it  until  twelve  days  after  it  became  due.  Payment  was 
refused.  This  action  was  for  damages  occasioned  by  the  delay 
in  presenting  the  note.  It  was  admitted  that  the  bank  of  the 
United  States  was  solvent  and  in  good  standing. 

Perkins  and  Fabens,  for  the  plaintiff. 

Ward,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  plaintiff  seeks  to  recover  dam- 
ages, in  an  action  of  the  case,  on  the  ground,  that  the  defendants 
are  chargeable  with  negligence,  in  respect  to  a  note  which  he 
left  with  them  for  collection. 

We  think  this  question  must  depend  upon  the  general  usage 
and  custom  of  merchants  and  bankers,  and  the  implied  obliga- 
tions upon  the  latter,  resulting  from  their  relations,  as  no  spe- 
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dal  oontraot  was  made,  and  no  special  instniction  giyen  in  the 
present  case.  We  think  it  yezy  clear  upon  principle  and  author- 
ity,  that  bj  a  general  usage,  now  so  well  understood  as  safely  to 
be  considered  a  rule  of  law,  when  a  bank  receives  a  note  for  col* 
lection,  it  is  bound  to  use  reasonable  skill  and  diligence  in  mak- 
ing the  collection,  and  for  that  purpose  is  bound  to  make  a  sea- 
sonable demand  on  the  promisor,  and,  in  case  of  dishonor,  to 
give  due  notice  to  the  indorsers,  so  that  the  security  of  the 
holder  shall  not  be  lost  or  essentially  impaired  by  the  discharge 
of  indorsers.  How  far  this  liability  may  be  modified  by  agree- 
ment or  by  general  or  special  notice,  is  a  subject  of  distinct  con- 
sideration: Smedea  v.  UHca  Bank,  20  Johns.  372;  Mechanics' 
Bank  v.  Earp,  4  Bawle,  384.  But  it  is  equally  well  settled,  that 
when  a  note  is  deposited  with  a  bank  for  collection,  which  is 
payable  at  another  place,  the  whole  duty  of  the  bank  so  receiv- 
ing the  note  in  the  first  instance,  is  seasonably  to  transmit  the 
same  to  a  suitable  bank  or  other  agent  at  the  place  of  payment. 
And  as  a  part  of  the  same  doctrine,  it  is  well  settled,  that  if  the 
acceptor  of  a  bill  or  promisor  of  a  note,  has  his  residence  in  an- 
other place,  it  shall  be  presumed  to  have  been  intended  and 
understood  between  the  depositor  for  collection  and  the  bank, 
that  it  was  to  be  transmitted  to  the  place  of  the  residence  of  the 
promisor,  and  the  same  rule  shall  then  apply,  as  if  on  the  face 
of  the  note,  it  was  payable  at  that  place:  Bank  of  Washington  v. 
aWptetf,  1  Pet.  25;  AUen  v.  Merchants'  Bank,  15  Wend.  482; 
Jackson  v.  Union  Bank,  4  Har.  &,  J.  146;  Lawrence  v.  Stonvng- 
ton  Bank,  6  Conn.  528.  In  the  present  case,  it  was  known  at 
the  time  of  the  indorsement  of  the  note  that  the  promisor  lived 
in  Philadelphia,  and  of  course,  that  the  note  must  be  sent  there 
for  collection.  We  are  therefore  of  opinion,  that  the  defend- 
ants had  performed  their  duty,  when  they  transmitted  the  note 
to  a  solvent  bank  in  good  standing,  and  were  not  responsible 
for  the  misfeasance  or  negligence  of  that  bank. 

We  can  not  perceive,  that  it  makes  any  difierence,  in  respect 
to  the  defendants'  liability,  that  this  note  was  received  as  col- 
lateral security.  The  general  property  was  still  in  the  plaintiff. 
It  was  to  be  collected  for  him.  It  was  a  power  coupled  with 
an  interest,  and  therefore  could  not  be  revoked.  But  it  was 
only  on  the  contingency  of  being  collected,  that  this  note  or  its 
proceeds  were  to  be  applied  to  the  payment  of  Appleton's  note. 
Until  then  the  whole  beneficial  interest  was  in  the  plaintiff. 
And  so  the  plaintiff  himself  understood  it,  by  paying  the  fees 
and  taking  it  up.     According  to  the  decision  in  Bank  of  Wash* 
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ingion  v.  Nedlf  above  cited,  the  plaintiff  will  have  his  remedy 
against  the  bank  of  the  United  States,  if  his  loss  is  imputable 
to  their  negligence. 
Plaintiff  nonsuit. 


Bask  RscEivnvo  Note  fob  Collection  must  Use  Dux  Bzugekcb  in 
making  demand  and  giving  notioe:  Thompson  v.  Bank  o/S<nUh  Carolina,  80 
Anu  Dec  354,  and  note,  containing  the  cases  hitherto  reported  in  this  series; 
also  Mechanics'  Bank  ▼.  Merchant^  Bank,  6  Mete.  13,  citing  the  principal 
case.  In  the  following  cases  the  principal  case  is  relied  upon  as  authority  to 
show  that  when  a  bank  receiTes  a  note  for  collection  which  requires  the  em- 
ployment of  a  sub-agent,  the  principal  agent  is  not  responsible  for  the  defaults 
of  the  sub-agent,  provided  a  proper  sub-agent  was  selected:  Warren  Bank 
V.  St^folk  Bank,  10  Gush.  585;  Dorchester  Bank  v.  New  England  Bank,  1  Id. 
186.  A  bank  which  receives  from  another  bank  a  note  for  collection  is  bound 
to  present  the  note  to  the  maker  for  payment,  and,  if  it  is  not  paid,  to  give 
notice  of  non-payment  to  the  bank  from  which  the  note  was  received,  but  it 
is  not  bound,  unless  by  special  agreement,  to  give  such  notice  to  the  other 
parties  to  the  note:  PMpps  v.  MWhury  Bank,  8  Mete  79,  also  citing  the 
principal 
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[23  PICUEBINO,  834.] 

Cbabteb  of  Incorpobation  is  a  Contract  between  the  government  and  the 
corporators;  and  except  with  reference  to  the  implied  or  express  reserva- 
tions embraced  in  it,  is  exempt  from  legislative  revocation  or  interierence. 

Statute  Pbovidino  that  Acts  of  Incorporation  shall  be  Subjeot  to 
amendment,  alteration,  or  repeal  at  the  pleasure  of  the  legislature,  pro- 
vided that  no  act  of  inoorporation  shall  be  repealed  unless  for  some 
violation  of  its  charter  or  other  default,  is  constitutionaL  The  legisla- 
ture may  make  this  reservation.  And  when  it  thereafter  repeals  the  act, 
the  courts  are  bound  to  presume  that  a  contingency  had  arisen  warrant- 
ing the  exercise  of  the  power  reserved. 

ixQUiBY  BT  THE  Legislatubb  TO  DETERMINE  whether  a  default  had  hap- 
pened, upon  which  it  reserved  the  right  to  repeal  an  act  of  incorporation, 
IS  not  a  judicial  act  which  the  legislature  is  prohibited  from  entering 
upon. 

ItEPKAL  OF  Yts  Chabtxb  DISSOLVES  THE  Inoobpobation  and  subjects  the 
stockholders  to  all  such  remedies  as  the  law  gives  against  them  on  the 
expiration  of  the  corporation. 

Bnx  in  equity.  The  Chelsea  bank  and  a  number  of  persons 
alleged  to  be  its  stockholders  were  defendants.  The  facts  suffi- 
cientlj  appear  in  the  opinion.     Demurrer  to  the  bill. 

C  O.  Loring,  W,  H.  Oardiner,  Bvfus  Choaie,  and  B.  Sumner, 
for  the  defendants. 

h.  Band  and  E.  H.  Derby,  for  the  complainant. 
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By  Court,  Mobton,  J.  This  is  a  bill  in  equity  by  one  of  thu 
creditors  of  the  Chelsea  bank  against  a  part  of  the  stockholders, 
to  recover  of  them,  individually,  the  amount  of  two  bank  notes 
of  one  thousand  dollars  each.  To  this  bill  some  of  the  defend- 
ants have  filed  pleas,  and  others  have  demurred.  Several  ques- 
tions were  started  in  relation  to  the  state  of  the  pleadings,  and 
some  doubts  occurred  whether  the  bill  could  be  maintained  at 
all  in  its  present  form.  But  as  these  subjects  were  not  fully  dis- 
cussed, we  have  not  deemed  it  proper  to  investigate  them,  and 
not  having  formed  a  decisive  opinion,  we  will  not  give  any  in- 
timation in  relation  to  them.  With  the  aid  of  the  great  liberality 
always  allowed  in  chancery  proceedings,  it  may,  even  without 
investigation,  be  assumed,  that  any  defects  in  form  may,  in  the 
progress  of  the  suit,  be  remedied.  Two  questions,  which  arise 
upon  the  demurrer,  and  lie  at  the  foundation  of  a  recovery  by 
the  creditors  of  the  bank  against  its  stockholders,  have  been 
fully  and  ably  argued.  And  as  their  decision  will  speed  the 
final  termination  of  the  controversy,  whatever  form  the  claim 
may  eventually  assume,  we  have  carefully  considered  them  and 
agreed  upon  a  result,  which  I  will  state,  with  some  of  the  rea- 
sons which  have  led  us  to  it. 

The  plaintiff,  in  support  of  his  bill,  relies  upon  the  thirty-first 
section  of  the  thirty-sixth  chapter  of  the  revised  statutes;  which 
provides,  that  "the  holders  of  stock  in  any  bank,  at  the  time 
when  its  charter  shall  expire,  shall  be  liable,  in  their  individual 
capacities,  for  the  payment  and  redemption  of  all  bills  which 
may  have  been  issued  by  said  bank,  and  which  shall  remain  un- 
paid, in  proportion  to  the  stock  they  may  respectively  hold  at 
the  dissolution  of  the  charter."  It  is  not  necessary  to  stop  here 
to  remark,  that  this  provision  is  extremely  general,  and  that 
much  is  left  to  implication,  in  relation  not  only  to  its  import, 
but  especially  to  the  mode  of  carrying  it  into  execution.  It  is 
not  even  stated  to  whom  the  stockholders  shall  be  liable,  whether 
to  the  corporation,  by  assessments  to  raise  the  funds  for  redeem- 
ing the  outstanding  bills,  or  directly  to  the  billholders,  in  a  bill 
in  their  own  names.  And  if  the  latter  reipedy  be  intended,  it 
does  not  appear,  except  by  inference,  whether  the  actions  are  to 
be  joint  or  several,  in  equity  or  at  law.  If  the  stockholders  are 
liable  to  suits,  it  is  veiy  obvious  that  a  bill  in  chanceiy  is  well 
adapted  to  the  case,  and  will  lie. 

This  bank  was  incorporated  April  16, 1836,  to  continue  til] 
October  1, 1851,  and.has  not  expired  by  its  own  limitation:  Stat. 
1836,  c.  274.     On  the  nineteenth  of  April,  1837,  the  legiskture 
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passed  an  act  repealing  its  charter:  Stat.  1837,  o.  226.  This,  if 
it  has  the  force  and  operation  of  a  law,  terminated  the  corporate 
existence  of  the  bank  long  before  the  expiration  of  the  term  for 
which  it  was  granted.  But  the  validity  of  this  act  is  disputed. 
Its  constitutionality  is  denied;  and  this  raises  the  first  and  most 
important  question  which  we  are  called  upon  to  decide. 

That  a  charter  of  incorporation  is  a  contract  between  the  goT- 
emment  and  the  corporators,  is  a  proposition  which  seems  to  be 
fuUy  supported  by  the  highest  judicial  authorities :  2  Kent's  Com. , 
3d  ed.,  272,  306;  Dartmouth  College  y.  Woodtoard,  4  Wheat.  518; 
Charle8  Biver  Bridge  y.  Warren  Bridge^  7  Pick.  344.  That  it  ia 
exempt  from  the  ordinary  action  of  legislatiye  power,  beyond  the 
reservations,  express  or  implied,  contained  in  it,  is  equally  well 
supported.  In  other  words,  the  goyemment  can  rightfully  do 
nothing  inconsistent  with  the  fair  meaning  of  the  contract  which 
it  has  made.  If  therefore  the  legislature  grant  a  charter  for  a 
definite  period,  they  can  not  at  their  will  and  pleasure  reyoke  it. 
This  comes  within  the  prohibition  of  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States.  But  it  is 
not  necessary  further  to  discuss  these  general  principles,  which 
are  not  in  controyersy  between  the  counsel,  and  which  will  fur- 
nish yery  little  aid  in  the  decision  of  the  question  under  consid- 
^ation.  That  depends  upon  the  proper  construction  of  the 
aeyeral  statutes  to  which  I  am  about  to  refer. 

The  Chelsea  bank  charter  expressly  entitled  it "  to  all  the 
powers  and  priyileges,"  and  subjected  it  ''to  all  the  duties, 
liabilities,  and  requirements  contained  in  the  thirty-sixth  chapter 
of  the  reyised  statutes."  By  that  chapter,  and  by  the  terms  of 
the  charters  granted  after  the  enactment  of  these  statutes,  all 
tilie  banks  in  the  commonwealth  are  put  upon  the  same  legal 
and  constitutional  footing.  The  limits  of  the  powers  and  duties 
of  all  must  be  found  in  that  chapter.  It  was  intended  to  regu- 
late the  banking  operations  of  the  commonwealth,  and  yirtually 
constitutes  the  charters  of  all  the  banks. 

It  is  not  disputed  that  the  contract  with  the  corporators  of  the 
Chelsea  bank  must  be  defined  by  this  act.  Indeed  it  deriyes  all 
its  powers  from  this  source.  The  fortieth  section  contains  yery 
important  reservations  applicable  to  this  and  other  bank  char- 
ters, which  haye  been  relied  upon  by  the  plaintiff's  cotmsel.  It 
contains  a  reserved  right  to  the  legislature,  by  its  committees,  to 
examine  into  the  doings  and  the  yaults  and  books  of  all  the  banks, 
and  for  certain  specified  causes,  to  declare  any  of  their  charters 
forfeited.  To  the  constitutionality  of  this  reservation  it  is  objected. 
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that  although  a  charter  may  be  forfeited  for  many  caufiee,  jet  the 
declaration  of  a  forfeiture  is  a  judicial  act,  which  by  the  thirtieth 
article  of  the  bill  of  rights  the  legislature  is  prohibited  from  ex- 
ercising. 

The  objections  of  the  defendants'  counsel  to  this  section,  are  en- 
titled to  grave  consideration,  and  we  perceiye  great  difficulty  in 
the  proper  construction  of  it.  But  we  do  not  think  it  necessary, 
in  this  case,  to  give  any  opinion  upon  it.  The  second  section  of 
the  thirty-sixth  chapter  expressly  provides,  that  each  bank  shall 
be  entitled  to  all  the  powers  and  privileges,  and  be  subject  to 
all  the  liabilities  contained  in  the  forty-fourth  chapter.  As  all 
the  revised  statutes  were  enacted  at  the  same  time  and  came  into 
existence  by  the  same  legislative  fiat,  by  a  well-known  rule  of 
construction  they  must  all  be  considered  together  and  construed 
as  one  act.  And  when  the  Chelsea  bank  charter  is  exprdssly 
made  subject  to  the  provisions  of  the  thiriy-sixth  chapter,  which 
refers  to  the  forty-fourth,  it  must  be  taken  to  be  subject  to  the 
same  rules  of  construction  which  govern  in  all  other  cases. 
Nothing  can  be  plainer  than  the  intention  of  the  legislature  to 
place  all  the  banks  upon  an  equal  footing. 

The  last  section  of  the  thirteenth  title,  upon  the  subject  of 
corporations,  is  general,  and  manifestly  applies  to  and  governs 
all  the  preceding  regulations  upon  the  subject,  as  much  as  if  it 
had  been  repeated  at  the  end  of  each  chapter.  No  one  doubts 
that  it  applies  to  banks.  It  provides,  that  all  acts  of  incorpora- 
tion passed  after  a  certain  time,  ''  shall,  at  all  times,  be  subject 
to  amendment,  alteration,  or  repeal,  at  the  pleasure  of  the  legis- 
lature; provided  that  no  act  of  incorporation  shall  be  repealed, 
unless  for  some  violation  of  its  charter,  or  other  de&ult,  when 
such  charter  shall  contain  an  express  provision  limiting  the  iura- 
tion  of  the  same."  This  section  constitutes  a  part  and  must 
govern  the  construction  of  the  contract  with  the  Chelsea  bank, 
as  much  as  if  it  had  been  recited  verbatim  in  its  charter.  Upon 
the  import  of  this  language  must  depend  the  repealing  act. 
Whatever  may  be  its  meaning,  the  corporators  have  directly 
agreed  to  it  by  accepting  their  charter,  of  which  this  was  a  con- 
stituent part.  We  think  there  can  be  no  doubt  of  the  right  of 
the  legislature  to  make  such  a  contract.  Their  power  to  make 
an  unlimited  charter,  without  some  such  reservation,  express  or 
implied,  so  as  to  bind  their  own  and  their  successors'  constitu- 
ents forever,  we  apprehend,  would  be  more  liable  to  be  ques- 
tioned.    How  far  they  might  part  with  any  portion  of  sovereign 
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power,  ixrevocaUy,  liejond  the  reooveiy  of  the  people  fliemeelTeB, 
we  hsTe  no  oooasion  to  inquire. 

The  making  of  grants  of  real  and  personal  estate,  of  fran- 
ehisee  and  other  rights  and  pxiTileges,  whether  strioUj  speaking 
it  may  be  deemed  legislation  or  not,  is  undoubtedly  within  the 
competence  of  our  legidatire  body.  The  power  has  always 
been  exereifled  by  them,  and  undoubtedly  is  more  safe  in  their 
hands  and  falls  more  appropriately  within  their  province  than 
any  other  department  of  the  government. 

If  they  have  a  right  to  make  grants,  they  of  necessify  must 
preseribe  the  terms  upon  which  they  shall  be  made.  If  they 
may  limit  their  duration,  they  may  also  impose  other  xestiic- 
tions.  They  may  determine  how  much  or  how  little,  how  huge 
or  how  small,  an  estate  or  franchise,  they  will  grant.  They 
may  grant  absolutely  or  on  condition;  so  they  may  grant  during 
pleaaoxe,  or  until  a  certain  event  happens.  And  if  a  grant  be 
accepted  on  the  terms  prescribed,  it  becomes  a  compact;  and 
the  grantees  can  have  no  reason  to  complain  of  the  execution  of 
their  own  contract.  And  Ohancellor  Kent,  though  with  some 
appearance  of  reluctance  (2  Eenfs  Oom.  806),  says:  "  If  a 
diarter  be  granted  and  accepted,  with  that  reservation,  there 
seems  to  be  no  ground  to  question  the  validify  and  efficiency  of 
the  reservation:''  Angell  &  Ames  on  Corp.  6M. 

The  case  of  MsLaren  v.  Pennington,  1  Paige,  107,  is  a  strong 
ease  to  this  point.  The  legislature  of  New  Jersey  granted  a  bank 
charter,  for  which  they  received  a  bonus  of  twenly-five  thousand 
dollars.  In  the  act  of  incoxpoiation,  they  reserved  the  power 
to  alter,  amend,  or  repeal  it.  The  bank  went  into  operation, 
paid  its  bonus,  and  in  less  than  one  year,  a  shorter  time  than 
the  CSielsea  bank  continued,  the  legidatuxe  deemed  it  neoessaxy 
to  interfere  and  actually  repealed  the  charter.  This,  upon  full 
considemtion,  was  adjudged  to  be  a  valid  repeal.  It  was  con* 
tended  that  the  reservation  was  repugnant  to  the  grant,  and 
thenf ore  void.  But  tins  ground  was  distincUy  overruled  I7  the 
chancellor;  who  said,  tins  reservation  ''  is  not  a  condition  re* 
pognant  to  the  grant;  it  is  only  a  limitation  of  the  grant.'* 
Had  the  proviBO  to  this  section  been  omitted,  tins  charter  might 
have  been  amended,  altered,  or  repealed,  "  at  the  pleasure  of 
the  kgislatare;"  but  the  defendants'  counsel  axgue  that  the  pro- 
viM>  not  only  restricts  the  power  to  repeal,  but  entirely  takes  it 
away,  because  the  inquiry  whether  the  bank  has  violated  its 
charter  or  committed  any  default,  is  a  judicial  act,  and  therefore 
can  not  constitutionally  be  performed  by  the  legislature.    The 
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effect  of  this  argument  is  to  raise  banks  above  the  oontrol  of  the 
'legislature,  and  place  them  and  all  corporations  with  limited 
charters,  upon  a  different  basis  from  other  corporations. 

All  acts  of  incorporation  are  supposed  to  be  granted  with  a 
view  to  the  public  welfare,  as  well  as  to  promote  private  interest 
and  individual  enterprise,  and  therefore  it  is  to  be  presumed  that 
the  legislature,  when  charters  are  holden  at  their  pleasure,  will 
not  repeal  them  capriciously,  nor  without  due  inquiry  into  all 
the  facts,  and  satisfactory  evidence  that  they  have  ceased  or 
failed  to  accomplish  the  objects  for  which  they  were  established. 
In  such  case,  the  exercise  of  the  reserved  power  to  repeal  could 
not  be  vitiated  or  invalidated,  because  the  legislature  investi- 
gated the  case  to  see  whether  it  was  reasonable  to  exercise  the 
power  before  they  actually  repealed  a  charter. 

The  true  question  is,  whether  the  legislature  can,  in  any  case, 
repeal  an  act  of  incorporation  granted  for  a  term  of  years.  Any 
charter  may  be  forfeited  by  a  violation  or  for  other  sufficient 
cause;  and  on  a  proper  process,  a  judgment  of  forfeiture  might 
be  decreed.  But  this  would  be  a  judicial  act,  and  might  be 
done  without  the  conciirrence,  and  against  the  will  of  the  legis- 
lature. It  is  entirely  independent  of  and  unconnected  with  the 
power  to  repeal. 

But  the  legislature  clearly  intended  to  reserve  the  power  to 
discontinue  corporations,  not  only  for  violations  of  their  charters, 
but  also  for  other  defaults;  which  must  mean,  if  anything,  some 
l^ts  short  of  violations,  but  which  were  inconsistent  with,  if  not 
-subversive  of  the  ends  for  which  the  corporation  was  established. 
They  reserve  the  power  to  repeal  at  pleasure,  provided  that  on 
certain  charters,  they  will  not  exercise  it,  unless  the  corporations 
have  committed  some  default.  If  a  default  has  been  committed, 
then,  by  the  express  terms  of  the  compact,  they  have  a  right  to 
Bxercise  the  power.  They  have  exercised  it,  and.  th^^ore,  by 
^e  coxirtesy  ai^d  confidence,  which  is  due  from  one  department 
of  the  government  to  another,  we  are  bound  to  presume  that 
the  contingency,  upon  which  the  right  to  exercise  it  depended, 
has  happened.  Nor  is  the  objection  that  the  legislature  had  no 
power  to  inquire,  into  the  existence  of  the  contingency,  valid. 
If  any  man,  or  body  of  men,  is  invested  with  power,  to  do  a  cer- 
tain act  upon  the  occurrence  of  a  certain  event,  when. the  event 
happens  they  have  a  right  to  perform  the  act,  and  the  most  thai 
can  be  urged  against  it  is,  that  if  it  be  exercised  before  the  event 
happens,  it  is  void.  And  this  is  true,  by  whomsoever  the  &ct  ia 
to  be  ascertained. 
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But  we  do  not  believe  that  the  inquiiy  into  the  affidzB  or  de- 
fanlts  of  a  corporation,  with  a  view  to  continae  or  discontinue  it, 
is  a  judicial  act.  No  issae  is  formed.  No  decree  or  judgment 
is  jMssed.  No  forfeiture  is  adjudged.  No  fine  or  punishment 
is  imposed.  But  an  inquiiy  is  had  in  such  form  as  is  deemed 
most  wise  and  expedient,  with  a  view  to  ascertain  facts  upon 
which  to  exert  legislatiye  power;  or  to  leam  whether  a  contin- 
gency has  happened  upon  which  legislative  action  is  required. 
This  is  the  constant  and  necessary  course  of  proceediog,  not 
only  in  relation  to  private  and  special  acts,  but  also  to  many 
public  acts.  In  granting  new  charters,  or  enlarging,  modifying, 
or  renewing  old  ones,  and  in  a  large  portion  of  ordinary  legis- 
lation, it  is  the  duty  of  the  legislature  to  inquire  and  ascertain, 
whether  existing  facts  render  their  action  expedient  or  necessary. 
These  proceedings,  though  they  bear  some  resemblance  to,  and 
have  in  view  the  same  general  object,  the  ascertainment  of  truth, 
yet  in  no  proper  sense  can  they  be  called  judicial  acts. 

It  is  indispensable  that  this  inquiiy  should,  in  the  first  in- 
stance, be  made  by  the  legislature.  No  other  body  can  do  it 
for  them.  They  have  restricted  themselves  from  exerciBUig  the 
power  of  repeal,  until  a  certain  event  happens.  This  they  must 
necessarily  ascertain  before  they  can  properly  exercise  the  power. 
Their  decision  must,  prima  fade^  be  presumed  to  be  right. 
Whether  it  be  conclusive  or  not,  is  a  question  which  it  is  not 
necessary  now  to  determine. 

From  a  careful  examination  of  the  whole  subject,  my  own 
opinion  is,  that  the  true  construction  of  the  twenty-third  section 
is  this.  The  legislature  reserve  to  themselves  the  right  to  amend, 
alter,  and  repeal,  at  their  pleasure,  all  acts  of  incorporation, 
passed  after  1881,  provided  that  they  will  not  repeal  any  such 
act,  granted  for  a  term  of  yearis,  without  ascertaining  to  their 
satisfaction  that  the  corporation  has  violated  its  charter  or  com- 
mitted some  other  default.  This  restriction  is  imposed  upon 
the  legislative  will,  and  the  corporators  confide  in  the  wisdom 
and  justice  of  the  legislature  not  to  exercise  the  power  unless 
the  facts  clearly  authorize  and  require  them  to  do  it  This  is 
not  an  unreasonable  confidence.  It  is  to  be  recollected,  that 
this  restriction  applies  only  to  a  total  repeal,  and  not  to  an 
alteration  or  amendment,  which  they  may  exercise  at  pleasure 
in  limited  as  well  as  unlimited  corporationB.  Now  if  corporators 
are  willing  to  accept  charters  with  an  unlimited  power  to  amend 
or  alter,  why  should  they  hesitate  to  accept  them  with  this 
guarded  and  restricted  power  to  repeal?    In  whatever  light. 
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iherefore,  I  Tiew  the  subjeot,  I  am  Baiasfied  that  the  legialatnie 
had  the  power  to  repeal  ^e  Chelsea  bank  charter,  and  that  their 
act  of  April  19^  1887,  was  Talid  and  effectual  to  repeal  the  act  bj 
which  the  bank  was  established. 

We  are  next  to  inquire  what  consequences  ensued  upon  this 
repeal  of  the  charter.  BytherevisedstatuteSyC.  44^  sec.  7,  it  is  pro- 
vided that  all  corporations,  whose  charters  shall  expire  or  be  an- 
nulled by  forfeiture  or  otherwise,  shall  be  continued  bodies  corpo- 
rate, for  certain  purposes  therein  mentioned.  The  object  of  this 
section  is  to  authorize  them  to  collect  their  dues,  to  dispose  of 
their  property,  to  pay  their  debts,  and  to  distribute  their  capital 
stock;  but  not  to  transact  any  business  other  than  what  is  nec- 
essary to  settle  and  dose  their  concerns.  It  is  argued  for  the 
defendants,  that  the  stockholders  are  entitled  to  three  years 
after  the  repeal,  to  close  the  afBairs  of  the  bank,  before  th^  toe 
liable  for  the  bills  which  the  corporation  has  refused  to  pay. 
The  provision  in  the  thirfy-flrst  section  is,  that  those  who  axe 
stooUiolders  when  the  charter  expires,  shall  be  liable.  If  the 
charter  could  not  be  said  to  expire  till  three  years  after  its  re- 
peal, it  would  furnish  the  stockholders  of  an  insolvent  bank 
with  ample  opportunity  to  dispose  of  their  stock  to  individuals 
wholly  unable  to  redeem  the  bills,  and  thus  avoid  their  respon- 
sibili^  and  render  this  important  safeguard  for  the  public  nuga- 
tory. The. bills  outstanding  at  the  time  of  the  dissolution,  are 
to  be  paid;  and  the  amount  is  to  be  apportioned  among  the 
stockholders  according  to  the  amount  of  stock  held  by  each  at 
the  time  of  the  dissolution. 

When  the  charter  is  repealed,  it  has  ceased  to  have  force  as  a 
oharter.  It  has  expired.  This  is  its  dissolution.  The  corpo- 
ration derives  no  power  from  it.  It  can  not  cany  on  business. 
It  exists  by  virtue  of  the  seventh  section,  and  that  gives  it  foros 
only  for  oertsin,  definite,  specific,  and  limited  purposes.  This 
qualified  prolongation  of  the  existence  of  the  corporate  body,  is 
in  the  nature  of  an  administration  of  its  estate.  All  rights 
under  the  defunct  corp^ation  were  fixed  at  its  dissolution. 
But  it  has  a  nominal  existence  for  the  purpose  of  closing  its 
concerns  in  the  most  convenient  manner,  and  especially 
of  compelling  it  to  execute  its  contracts  and  discharge  its  obli- 
gations and  liabilities:  Ibster  et  al.  v.  Es^ex  Bank^  16  Mass.  346. 

The  result  to  which  our  investigation  has  brought  us  is,  that 
the  repealing  act  is  constitutional  and  valid;  that  by  force  of  it 
the  charter  of  the  Chelsea  bank  expired  and  was  dissolved  on 
the  nineteenth  of  April,  1887,  within  the  meaning  of  the 
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first  section  before  cited,  and  the  billholders  and  other  creditors 
of  the  bank,  from  that  time  became  entitled  to  all  the  remedies 
against  the  officers  and  stockholders,  provided  in  the  thirigrHsdxth 
chapter  of  the  revised  statutes. 


GBABTxa  ov  LfooBPOKATZOir  IS  A  GoKTBACT,  and  «a  act  of  the  legidatore 
impairing  its  obligation  is  void:  RegenU  v.  Williams^  81  Am.  Dee.  72,  in  the 
note  to  which  the  cases  in  this  series  npon  this  subject  are  cited.  The  principal 
m^iBmtedinI>uffeeY.OldColony€mdFaURiverR.B.Oo.,6AXlmL, 
point  that  by  accepting  its  charter  the  corporation  directly  agrees  to  adopt  a 
prorisioii  reaenring  to  the  legislatare  the  right  to  amend,  alter,  or  repeal  the 
mot  of  incorporation,  as  a  oonstitaent  part  of  their  contract.  This  power  of 
vspeal  nnder  the  statute  of  Maasachnsetts  relative  to  incorporations,  is  limited 
to  cases  in  which  there  is  either  a  violation  of  its  charter  by  the  corporation, 
cr  some  act  of  defanlt:  OommanweaUh  v.  Euex  Co.^  13  Gray,  258,  approving 
the  principal  case. 


Jaokbon  et  al.  V.  The  Massachubetts  Mutual 

FiBE  Insueanoe  Gompant. 

(23  Fnammiu^  418.] 

InmuoiGE  BT  MoBTOAGOB  AND  MoBTOAOBB  SEVERALLY,  may  be  effected  with* 
oat  the  insnrance  of  either  impairing  that  of  the  other. 

IVTAiZD  IvsuBANCB  CAN  NOT  Opebatb  TO  ANNUL  pRiOB  PoLiOT  of  insurance 
which  stipolates  that  if  the  assured  shall  have  made,  or  shall  hereafter 
make  any  other  insurance  "  upon  said  property,  this  policy  shall  be  null 
and  void."  Such  a  policy  is  not  avoided  by  taking  out  a  second  policy 
having  the  same  condition;  for,  by  the  condition,  the  second  policy 
never  becomes  operative  and  does  not  amount  to  "  an  insurance." 

A  FaonsioN  or  a  Pougt  Avoidzno  it  in  the  Case  of  *' Alienation  by  sals 
or  otiiennse,"  does  not  apply  to  a  conveyance  by  way  of  mortgi^^  wldk 
the  mortgagor  remains  in  possession,  and  there  has  been  noentry  for  fore* 
closnrs. 

AssuMPiUT  on  two  policies  of  insnzanoe.  The  defendants 
j^UimAil  that  the  policies  had  become  void  before  the  loss  oo- 
eozxedy  by  xeason  of  a  leinsnrance,  and  also  of  a  conveyance  by 
mkj  of  mortgage.  The  conditions  of  the  policy  and  the  roles 
of  the  company,  so  far  as  mat.erial  to  this  action,  are  stated  in 
the  opinion.    The  second  insurance  was  payable  to  the  mort* 


Hubbard^  BarUeUf  and  Atwood^  for  the  plaintifls. 
C,  P.  and  n.  B.  Curtis,  for  the  defendants. 

By  Court,  Dewet,  J.    This  is  an  action  upon  two  policies  of 
insnrance,  made  by  the  defendants,  whereby  they  assured  to  the 
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plaintiffs  certain  buildings  against  loss  or  damage  by  fire.  The 
execution  of  the  polices  and  the  loss  of  the  property  by  fire,  are 
admitted;  but  the  defendants  insist,  that  the  plaintiffs  have  for- 
feited their  right  to  enforce  the  payment  of  the  policies,  by 
reason  of  their  violation  of  the  terms  and  conditions  annexed  to 
them:  1.  Because  subsequently  to  the  making  of  the  policies  by 
the  defendants,  the  plaintiffs  caused  the  same  property  to  be  in- 
sured at  another  office.  2.  Because  of  the  alleged  alienation  of 
the  property  by  the  plaintiffs,  after  the  malring  of  the  policies, 
and  before  the  loss  occurred. 

The  first  question  arises  upon  that  article  in  the  poli- 
cies made  by  the  defendants,  which  proiddes  that  the  policy 
shall  be  taken  subject  to  the  conditions  and  limitations  ex- 
pressed in  the  rules  of  the  company,  one  of  which  is  of  the  fol- 
lowing purport:  "  When  a  subsequent  insurance  shall  be  made 
by  another  company,  or  by  any  person,  on  property  insured  in 
this  office,  without  the  consent  of  the  president  in  writing,  and 
according  to  the  terms  in  such  consent  expressed,  it  shall  ipso 
facto  annul  the  policy." 

A  policy  of  insurance  was  subsequently  obtained  at  the  Na- 
tional insurance  office  upon  the  same  property,  in  the  names  of 
certain  mortgagees  holding  under  a  mortgage  from  the  plaint- 
iffs, which  mortgage  was  executed  at  a  period  subsequent  to  the 
policy  made  by  the  defendants.  The  policy  obtained  at  the  Na- 
tional insurance  office  was  for  the  term  of  one  year,  and  was  for 
several  successive  years  renewed  from  time  to  time  to  a  period 
later  than  that  of  the  loss  of  the  premises  by  fire,  and  it  is  this 
policy  which  it  is  contended  has  vacated  those  made  by  the  de^ 
fendants.  That  both  mortgagor  and  mortgagee  may  severally 
insure  their  respective  interests,  is  well  established,  nor  can  it 
be  maintained  that  a  subsequent  policy  effected  by  a  mortgagee 
upon  his  separate  interest,  is  a  violation  of  the  condition  in  a 
previous  policy  of  the  mortgagor,  such  as  is  stated  in  the  rules^ 
annexed  to  the  policy  made  by  the  .defendants:  leaders'  Tn^ 
surance  Co.  v.  Roberts,  9  Wend.  404. 

But  it  is  insisted  in  the  present  case  that  the  facts  show  that 
a  double  insurance  has  been  effected  at  the  instance  and  for  the 
benefit  of  the  plaintiffs.  The  several  insiuTtnces  at  the  National 
office,  it  is  said,  although  taken  in  the  names  of  the  mortgagees, 
were  taken  in  pursuance  of  a  stipulation  of  the  parties  contained 
in  the  mortgage  deed,  and  upon  the  understanding  and  with  the 
object  of  placing  the  avails  of  those  policies  in  the  hands  of  the 
mortgagees,  for  the  direct  benefit  of  the  mortgagors,  and  in  case 
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of  payment  of  those  i>oliGiesto  the  mortgagees,  the  result  will  be 
tantamoant  to  a  payment  of  the  same  amoimt  by  the  plaintiffs  to 
their  mortgagees.  Whether  this  is  the  proper  view  of  the  sitoa- 
tion  of  these  parties  in  reference  to  the  policy  at  the  National 
insurance  office,  and  whether  such  would  be  the  effect,  had  that 
policy  been  effected  under  the  circumstances  supposed,  it  is  un- 
necessary for  us  to  decide,  as  we  think  that  in  no  view  of  the 
case  can  the  objection  of  a  doable  insurance  having  been  effected 
ikvail  the  defendants. 

In  the  conditions  and  limitations  annexed  to  the  policies  ob- 
tained of  the  National  insurance  company,  it  is  provided,  "  if 
they  shall  have  made,  or  shall  hereafter  make,  any  other  insur- 
ance upon  said  property,  without  the  knowledge  and  consent  of 
said  company,  the  policy  shall  be  null  and  void."  If  the  insur- 
ance at  the  National  office  vras  in  truth  an  insurance  for  the 
plaintiffs,  then  by  the  condition  of  that  policy,  as  just  recited, 
that  insurance  was  wholly  void  and  inoperative,  and  being  so, 
can  not  be  set  up  by  the  defendants  as  evidence  of  the  plaintiffs 
having  procured  a  second  insurance.  An  insurance  that  shall 
operate  to  avoid  the  policy  of  the  defendants,  as  a  violation  of  the 
tenth  article  of  their  rules,  must  be  a  valid  and  legal  policy,  and 
effectual  and  binding  upon  the  assurers. 

ABBnining  the  second  policy  to  have  been  made  for  the  direct 
benefit  of  the  plaintiffs,  it  was  wholly  nugatory  and  of  no  effect; 
and  can  not  for  this  reason  be  now  set  up  to  defeat  the  policy 
made  by  the  defendants.  On  the  other  hand,  if  the  policy  made 
at  the  National  insurance  office  is  to  be  considered  as  made  at 
the  instance  and  for  the  sole  benefit  of  the  mortgagees,  then 
upon  general  principles  it  was  a  policy  effected  for  otiier  inter- 
ests, and  is  no  violation  of  the  condition  stipulated  on  the  part 
of  the  plaintiffs,  that  they  would  not  procure  any  other  insur- 
ance; so  that,  in  either  asx>ect  of  the  case,  this  ground  of  defense 
must  fail.  The  view  of  the  case  now  taken  does  not  i*endeif 
nugatory  and  wholly  ineffectual  the  rule  restricting  the  party  as- 
sured from  making  a  second  insurance.  It  will  apply  in  its  full 
force  in  all  cases  where  a  party  procures  a  second  insumnce  at 
an  office,  whose  rules  allow  such  double  insurance.  Such  second 
insurance  would  annul  the  previous  policy. 

The  second  objection  taken  by  the  defendants,  arises  upon  the 
eleventh  rule  of  the  Mutual  insurance  company,  which  is  in 
these  words:  "  When  any  mansion  house  or  other  building  shall 
be  alienated  by  sale  or  otherwise,  the  policy  shall  tiiGrcupoii  be 
xprnfado  void;  but  the  grantee  or  alienee,  having  the  2)olicy  as- 
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aigned  to  him  by  the  insured,  may,  upon  application  to  the  seo* 
retaiy,  ^thin  thirty  days,  with  the  consent  of  the  presidenty 
haye  his  policy  renewed  upon  becoming  responsible  for  the  pay- 
ment of  his  proportion  of  the  conditional  funds."  Was  this 
conyeyance  by  the  plaintiffs  to  Minot  and  Faulkner,  by  way  of 
mortgage  to  secure  the  payment  of  fiye  thousand  doUars,  an 
alienation,  in  the  true  intent  and  meaning  of  this  article  in  the 
rules  of  the  Mutual  insurance  company  ?  The  defendants  con- 
tend that  the  term  alienation  is  here  used  in  its  broadest  sense, 
and  as  embracing  the  case  of  a  conyeyance  by  mortgage  as  well 
as  that  of  an  absolute  transfer  of  the  whole  interest.  It  seems 
to  us  that  this  is  an  erroneous  yiew  of  the  question,  and  the  im- 
probability of  such  haying  been  the  purpose  of  that  rule  is  much 
strengthenecl  from  the  consideration  of  the  frequency  of  this 
mode  of  transfer,  and  the  numerous  cases  of  liens  of  this  char- 
acter created  for  temporary  purposes  and  to  an  amount  yezy 
small  in  comparison  with  the  yalue  of  the  property  mortgaged* 
As  has  been  before  remarked,  in  the  ordinary  course  of  insur- 
ance, the  interests  of  both  mortgagor  and  mortgagee  are  distinct 
subjects  of  insurance,  and  each  may  well  insure  his  interest  in 
the  property.  A  transfer  by  the  insured  by  way  of  mortgage 
may  create  a  new  insurable  interest  in  another,  but  this  does 
not,  under  the  general  rules  of  insurance,  diyest  the  mortgagor 
of  such  an  estate  as  is  requisite  to  sustain  his  preyious  insurance, 
and  the  court  are  of  opinion  that  this  principle  was  not  intended 
to  be  changed  by  the  rule  attached  to  the  i>olicies  made  by  the 
defendants,  and  that  a  policy  effected  while  the  whole  interest  is 
in  the  insured,  is  not  yacated  by  a  conyeyance  in  mortgage.  It 
is  howeyer  restricted  to  the  case  of  a  mortgagor  still  remaining 
in  possession,  and  where  there  has  been  no  entry  for  foreclosure. 
This  limitation  is  neoessaxy  to  giye  effect  to  the  twentieth  rule 
of  the  Mutual  insurance  company,  proyiding  '*  that  when  any 
estate  mortgaged  shall  be  taken  possession  of  by  the  mortgagee 
for  breach  of  the  condition  expressed  in  the  mortgage  deed  or 
in  any  bond  of  defeasance,  the  policy  shall  thereupon  be  abso- 
lutely yoid,  unless  the  policy  shall  be  transferred  to  the  mort- 
gagee with  the  consent  of  tiie  president."  The  rule  last  cited 
also  strengthens  in  some  degree  our  construction  upon  the  gen- 
eral question  we  haye  been  considering,  as  it  assumes  that  the 
interest  of  a  mortgagee  is  an  insurable  interest  within  the  rules 
of  the  company.  It  would  be  quite  condusiye,  but  for  the  rea- 
son that  this  proyisibn  may  haye  effect  if  it  be  limited  to  cases 
of  mortgages  existing  before  the  issuing  the  policy,  and  be  held 
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applicable  aolelj  to  sooh.  We  think  however  that  it  may  be 
well  applied  to  cases  of  mortgages  made  after  as  well  as  before 
the  TnalriTig  of  the  policy,  and  that  upon  a  proper  oonstraction 
of  the  eleventh  rale  of  the  Mutoal  insnranoe  company,  a  con- 
Teyanoe  by  mortgage  does  not  defeat  a  preyions  policy  made  in 
fsTor  of  the  mortgagor  while  the  entire  estate  remained  in  him. 

The  eleventh  rale  may,  as  respects  the  owner  in  fee  who  has 
taken  a  policy  of  insorance,  perhaps  be  considered  as  merely 
dedaiatory  of  the  common  law  principle,  that  when  all  interest 
in  the  premises  insored  ceases,  the  policy  becomes  inefibctual 
and  inoperative,  and  also  as  having  been  more  particularly 
framed  for  the  pnrpose  of  providing  a  mode  by  which  the  in* 
soranoe  made  in  favor  of  the  original  owner  may  be  made  to 
innie  to  the  benefit  of  the  purchaser,  without  the  payment  of 
any  further  premiam,  and  to  the  amount  of  that  premium  it  is  a 
beneficial  provision  to  the  insured,  as  he  may  value  his  estate  at 
BO  much  advance,  as  this  premium  amounts  to. 

Judgment  for  the  plaintiflh. 

DOUBLB  iMSUBiLVOK,  WHAT  CoHOTiTUTSB;  JEftMl  F9n  Itu.  Co.  ▼.  TyUtj  80 
Am.  Bee.  SO,  in  the  note  to  whioh  the  cases  referring  to  this  subject  will  be 
foondL  An  insorsnoe  th*t  shaU  opemte  to  avoid  a  policy  as  being  "another 
insnranoe,"  so  as  to  violate  the  condition  against  snch  insurance,  contained 
in  the  policft  mnst  be  a  valid  and  l^gal  Tpdlkj,  and  binding  upon  the  assurers. 
A  seoond  pdliqy,  taken  out  for  the  direct  l)enefit  of  the  person  to  whom  a 
prior  policj  has  been  iMoed,  is  wholly  nugatory,  if  it  contain  a  like  condition. 
It  can  not  therefore  be  set  up  todefeat  a  recovery  upon  the  first  policy.  The 
doctrine  of  the  principal  case  is  approved  in  Clark  v.  New  England  In$,  Co,, 
e  Cosh.  800;  Barrett  v.  Uniom  MtOual  Int.  Co.,  7  Id.  170;  Kimball  v.  Howard 
Jne.  09.,  S  Gray,  85;  /Toriy  v.  Unhn  Itu.  Oo.^  4  Alien,  221;  ITUmas  v. 
BmSder^  I^e  Ins,  Co.^  110  Mass.  122;  execution  of  a  mortgage  is  not  such  an 
allsnatioo  as  will  vitiate  a  policy  oontaining  a  condition  avoiding  it  in  case  of 
"sHsnatfcw*  by  the  aasared:  Edtnande  v.  MtOual  Be/tity  Ine.  Oo.^  1  Allen, 
HI;  JNet  T.  Tawem,  1  Gray,  420,  in  both  of  which  the  prinoipal  case  Is  valied 
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Obne  v.  Sullivan. 

[8  HowABO,  161.] 

Abbitbatobs  TO  Appkaisb  lHFROVEH]£2<rT8.— Where  two  paitieB  enter  into 
an  agreement  by  which  one  is  to  erect  improyements  on  the  lands  of  the 
other,  the  value  thereof  to  be  estiinated  by  two  diainterested  perwna^ 
one  party  can  not  defeat  the  right  to  an  appraiaement  by  refusing  to  ap- 
point an  arbitrator,  and  a  refusal  or  failure  to  appoint  gives  the  other 
party  an  undisputed  right  to  have  the  valuation  made. 

When  no  Modk  of  Appointment  is  Agreed  upon  in  such  a  case,  the  court 
infers  the  intention  to  be  that  each  party  is  to  appoint  one  arbitrator. 

What  Refitsal  Sitfficient  to  Give  othbb  Pabtt  Right  of  Appointmxnt. 
Where  one  party  requests  the  other  to  appoint  an  appraiser,  and  the 
latter  appoints  a  man  to  survey  the  land,  but  instructs  him  not  to  ap- 
praise, as  he  had  fixed  rules  for  valuing  improvements,  this  would  be 
a  sufficient  refusal  to  justify  the  first  party  in  haying  the  appraisement 
made. 

Appeal  from  the  circuit  court  of  Pontotoc  county.  The  opinion 
states  the  case. 

Oholson,  for  the  appellant. 

Miller,  cordra. 

By  Court,  Shabxet,  C.  J.  SulllTan  brought  this  action  on 
a  special  contract  entered  into  between  himself  and  Ome, 
concerning  improvements  to  be  made  on  a  tract  of  land  which 
belonged  to  Ome.  That  portion  of  the  agreement  which  it  is 
necessary  to  consider  in  order  to  settle  the  question  made  for 
adjudication,  is  in  these  words  :  ''And  if  the  said  Sullivan  shall 
not  think  proper  to  buy  said  lands  at  such  price  as  they  may  fix 
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{hereon,  then,  and  in  that  ca.8e,  the  said  Ome  agrees  to  pay  him, 
the  said  Snllivan,  bo  much  for  the  improvements  that  he  may 
make  on  said  two  sections  of  land,  as  two  disinterested  persons 
may  yalne  said  improvements  to  be  worth."  As  there  was  a  de- 
murrer to  the  evidence,  it  will  be  necessary  to  collect  the  sub- 
stance of  what  was  proved,  and  then  make  an  application  of  the 
law  of  the  contract.  Watts,  the  agent  of  Sullivan,  stated  that 
improvements  had  been  made  on  the  land;  that  he  called  on 
Ome  at  the  request  of  Sullivan,  and  stated  to  him  that  he  wished 
to  settle  the  matter.  Ome  stated  to  him  that  he  had  selected 
Pinson,  on  his  part,  to  survey  the  land,  and  the  witness  replied 
tiiat  he  selected  Hodges.  Ome  then  said  that  all  they  (Pin- 
Bon  and  Hodges)  would  have  to  do  would  be  to  survey  the 
lands;  that  they  (meaning  himflelf  and  others)  have  fixed  rules 
for  valuing  improvements.  That  after  a  valuation  had  been 
made  by  Pinson  and  Hodges,  he  called  on  Ome  with  it,  who  ob- 
jected to  pay,  and  stated  that  he  had  only  authorized  Pinson  to 
survey  the  land,  and  not  to  estimate  the  value.  Pinson  was 
then  introduced,  and  proved  that  he  was  notified  by  Watts  of 
his  appointment  to  value  the  improvements.  Witness  and 
Hodges  appointed  a  day  to  attend  to  it,  and  when  they 
were  about  doing  so  the  witness  called  on  Ome  to  know  whether 
he  would  go;  he  replied  that  it  was  not  worth  while,  that  all 
they  had  to  do  was  to  survey  the  land.  Witness  returned  to 
Watts,  and  informed  him  what  Ome  said,  and  was  answered 
that  they  had  an  agreement,  which  they  examined,  and  concluded 
it  was  their  duty  to  value  the  improvement,  and  he  again  in- 
formed-Orne  of  their  determination,  who  again  stated  that  they 
were  only  to  measure  the  land,  and  that  they  had  a  rule  by  which 
to  pay  for  the  improvements,  and  again  said  that  it  was  not  worth 
his  while  to  go..  The  witness  and  ^odges  then  went  and  valued 
the  improvements. 

We  must  first  give  a  fair  interpretation  of  the  contract,  and 
Bee  what  was  to  be  done  by  each  party  before  the  other  could  be 
bound.  The  agreement  was  to  pay  bo  much  as  two  disinterested 
persons  should  say  the  improvements  were  worth.  It  was  there- 
fore a  matter  wholly  immaterial  whether  Ome  had  rules  for  fix- 
ing the  value  or  not.  It  was  not  the  contract  that  his  rules 
should  govern.  How  were  these  disinterested  persons  to  be 
chosen  ?  No  mode  was  agreed  on,  and  it  must,  therefore,  have 
been  the  intention  that  one  should  be  chosen  by  each  party,  but 
Ome  could  not  defeat  the  contract  by  failing  or  refusing  to 
choose;  and  if  he  so  failed,  or  refused  on  request  for  that  pui> 
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pose,  then  Sullivan's  power  to  haye.the  Taluation  made  must  be 
undisputed.  A  different  construction  would  place  it  in  the 
power  of  Ome  to  defeat  the  right  to  recover,  by  refusing  or  fail- 
ing to  select  an  arbitrator.  We  have  only  to  determine,  there- 
fore, whether  he  so  far  failed  or  refused,  as  to  justify  Sullivan  in 
having  the  appraisement  made.  No  positive  refusal  is  shown, 
but  still  it  may  be  implied  from  his  acts.  He  was  called  on  by 
the  agent  of  Sullivan,  for  the  purpose  of  appointing  an  appraiser; 
he  promptly  answered  that  he  had  selected  Pinson  to  survey  the 
land.  This  remark  was  well  calculated  to  mislead  the  agent  of 
Sullivan,  because  surveying  the  land  was  no  part  of  the  con- 
tract. It  might,  as  a  preliminary  step,  have  been  necessary  in 
order  to  the  correct  ascertainment  of  the  value  of  the  improve- 
ments, but  it  was  his  duty  to  have  stated  the  object  of  the  sur- 
vey, and  if  intended  merely  as  a  preliminary  measure,  it  was 
also  his  duty  to  have  selected  an  appraiser.  His  reason  for  not 
doing  so,  is  fully  disclosed  by  the  subsequent  testimony.  When 
called  on  by  Pinson  to  accompany  the  appraisers,  he  stated  that 
it  was  unnecessary,  as  they  had  but  to  survey  the  land,  and  that 
he  then  had  rules,  by  which  the  improvement  was  to  be  valued. 
From  this  it  is  obvious,  that  he  intended  to  value  the  improve- 
ment according  to  his  own  rules,  and  not  to  have  it  done  ac- 
cording to  the  contract.  His  rules,  however,  could  in  no  re- 
spect govern  in  the  valuation,  nor  could  the  e3dstence  of  such 
rules  afford  any  excuse  for  his  failure  to  comply  vnth  the  contract. 
He  had  notice  that  the  improvements  would  be  appraised,  and 
was  again  called  on  to  accompany  the  appraisers,  and  again 
stated  that  he  would  not  go,  as  they  would  have  nothing  to  do 
but  to  survey  the  land.  He  then  made  no  objection  to  the  ap- 
praisers, but  his  opposition  to  any  appraisement  was  again 
manifested,  by  his  declaration  that  the  appraisement  was  to  be 
made  according  to  the  rules  which  he  had  for  that  purpose. 
This  conduct  was  certainly  tantamount  to  an  express  refusal  to 
have  the  land  valued,  and  is  irreconcilable  with  an  intention  to 
comply  vrith  the  terms  of  the  contract.  He  was  not  only  re- 
quested to  make  an  ai^intmentof  an  appraiser,  but  was  actually 
advised  that  they  would  appraise  the  land.  If  he  thought  Pinson 
an  unsuitable  person  for  that  purpose,  he  had  an  ample  oppor- 
tunity to  select  another,  and  why  did  he  not  do  so  ?  The  reason 
is  numifest:  he  did  not  intend  to  have  the  improvements  valued 
in  any  other  way  than  according  to  his  own  rules.  The  same 
object  was  again  manifested,  when  he  was  informed  of  the  ap- 
praisement.   He  then  btated  that  it  was  too  high,  and  that  he 
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had  mles  by  which  to  regulate  the  appraisement.  His  reply  to 
Pinson,  when  informed  that  they  had  examined  the  contract^ 
and  thought  it  their  duty  to  appraise  the  improvement,  was 
equivalent  to  a  direct  refusal.  The  rules  which  he  pretended  to 
insifii  on  can  afford  him  no  shield  against  the  force  of  his  con- 
tract, but  this  was  evidently  his  pretext  for  the  failure.  No  in- 
timation was  ever  given,  that  he  intended  to  appoint  an  appraiser, 
and  the  whole  course  of  his  conduct  shows  that  he  did  not;  his 
object  being  to  settle  the  value  on  his  own  terms.  As  the  parly 
on  whom  the  obligation  of  the  contract  rested,  everything  is  to 
be  taken  most  strongly  against  him,  but  even  on  a  fair  interpre- 
tation, his  acts  amounted  to  a  refusal  to  appoint  an  appraiser, 
and  justified  Sullivan  in  having  the  value  fixed  according  to  the 
contiaet;  and  having  done  all  that  he  could,  the  justice  of  tho 
case  18  manifestly  with  him,  and  for  these  reasons  tho 
Judgment  must  be  a£Brmed. 

Who  may  Submit  to  ABBrnunoN:  See  Huiehinff$  v.  Jokmom,  SO  Am. 
Dee.  022,  and  note  620. 

AwAMtm,  WEEK  Sbt  assdmz  See  note  to  DooUttU  v.  Jfoloom,  81  Am.  Dee. 


Beninetf  V.  MoGaught. 

[8  HowiXD^  19S.] 

To  TkAiraiBE  A  KoTB  Patablb  to  Two,  it  miiit  be  indoned  by  both  payees. 

AvBBMBin  iBsuificxKHT  TO  MADiTAnr  TxTLB  ov  AaszoirBB,  WHXir.— An  aver- 
ment that  one  ot  the  payees  had  released  his  interest  in  the  note  to  the 
oilier  is  not  a  sufficient  allegation  to  sostain  a  sait  by  the  swiljnnn  of  the 
latter  agidnst  the  maker. 

Ebbob  to  the  circuit  court  of  Leak  counlj.  Debt  upon  a 
nwilfirl  note,  executed  by  Bennett  and  payable  to  Allensworih 
■ndEwing.  The  declaration  avers  a  release  by  Ewing  to  Allena- 
wortli  and  awrignment  by  indorsement  by  the  latter  to  MoGh^ughy. 
Xhe  plaintiff  in  error  demurred  on  the  ground  of  an  inauiBoient 
aUffgatJA"  of  title  in  MoGhragl^.  The  court  overruled  the  de- 
mimer  and  the  defendants  appealed. 

Terger^  for  the  plaintiflh  in  enor. 

SuffheB,  conbra. 

Bj  Oourt,  Tbotooi,  J.  It  is  well  settled,  that  where  a  note 
or  bin  18  payable  to  two,  it  must  be  indorsed  by  both,  in  order 
to  transfer  the  entire  interest  in  it  to  the  indorsee:  Ohit.  on 
fiilla,  67,  226.    But  it  is  urged,  that  the  authority  of  Aliens- 
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worth  to  assign^  by  his  sole  indorsement,  the  whole  interest  in 
the  note  in  this  case,  is  stated  and  shown  by  the  release  of 
Swing's  interest.  The  averment  is  not,  however,  sufficient  for 
this  purpose.  It  is  a  well-estabUshed  rule  in  pleading,  that  all 
persons  who  are  ostensibly  interested,  must  join  in  the  action, 
and  any  private  arrangement  amongst  themselves,  will  not  be 
noticed.  Gould  Allensworth  have  maintained  an  action  on  this 
note  in  his  own  name,  on  the  averment  in  the  declaration  of  the 
release  by  Ewing?  It  is  believed  he  could  not.  If  so,  his 
assignee  can  not.  The  case  of  Burdick  v.  Oreen^  16  Johns.  249, 
is  a  direct  authoriiy  in  support  of  these  views.  That  was  an 
action  on  a  promissory  note,  which  was  made  payable  to  the 
plaintiff,  who  indorsed  it  to  one  Ketchum,  and  the  declaration 
averred,  that  Ketchum  afterwards,  by  his  instrument  in  writing, 
under  his  hand,  assigned  the  said  note  to  the  plaintiff,  by  which, 
the  indorsement  to  Ketchum  became  canceled,  and  the  plaintiff 
restored  to  all  his  rights,  as  though  the  indorsement  had  not 
been  made.  Upon  demurrer,  the  court  held,  that  this  averment 
was  not  sufficient  to  divest  Ketchum  of  the  legal  title.  That 
the  indorsement  should  have  been  canceled. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the 
cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  plead- 
ings. 


DiOKSON  V.  Pabkeb. 

[8  HOWABD,  219.] 

DEraonvE  Inglobubx. — Where  a  party  neglects  to  keep  a  soffident  xnolasiiii^ 
under  the  act  of  1822,  he  has  no  authority  to  take  the  redraas  into  hii 
own  hands  for  any  injury  he  may  have  sustained  in  oonaeqnenoe  of  aadi 
insufficiency. 

RioBT  TO  BiST&AiN  Cattlb  Damaob  FEASANT  ^008  not  ozlst  tmlen  the  owner 
of  the  cattle  would  be  liable  to  an  action. 

Tbisfass  u  the  Pbopeb  Remedy  where  there  is  no  right  to  distrain,  and  the 
seizure  is  illegal      ^ 

Abttss  of  Legal  Authobitt  ob  License  by  one  who  at  first  acted  with  pio- 
priety  under  it,  makes  him  a  trespasser  ah  iniHo. 

Liability  fob  Distbaining,  whjen  Exists. — Where  a  mule  got  into  the  de^ 
fondant's  grounds,  in  consequence  of  the  insufficiency  of  his  fiance,  and  .was 
destroyed  by  his  act,  he  is  liable  to  the  owner  for  its  value. 

Measdbb  of  Dasiages  in  such  a  Case  is  regulated  by  the  jury. 

Ebbob  to  the  ciircnit  court  of  Leak  cotmty.  Trespass  to  re- 
cover yalne  of  a  mule.  From  the  bill  of  ezceptions  it  appears 
that  the  mule  had  broken  into  the  defendant's  close;  that  he  had 
seized  and  tied  it,  and  that  it  was  strangled  in  its  efforts  to 
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escape.  Verdict  for  plaintiff.  The  defendant  moTed  for  a  new 
trial.  Motion  refused.  Exceptions  were  taken,  and  writ  of 
error  to  this  conrt. 

JSiys  and  Yerger^  for  the  defendant  in  error. 

By  Court,  Tbotteb,  J.  The  principal  error  assigned  is,  the 
decision  of  the  judge  overruling  the  motion  for  a  new  trial,  on 
the  evidence  contained  in  the  record.  If  the  defendants'  fence 
had  been  a  lawful  indosure,  according  to  the  provisions  of  the  act 
of  1822,  which  declares  what  shall  be  deemed  such,  there  could 
be  no  difficulty  in  determining  this  question.  The  inclosure, 
however,  was  not  a  sufficient  one  under  the  law,  and  the  defend- 
ant had  no  authoriiy  to  take  the  means  of  redress  into  his  own 
hands,  for  any  injury  he  may  have  sustained  in  consequence  of 
such  insufficiency.  And  yet  he  seeks  to  justify  the  seizure  and 
detention  of  the  mule  in  this  case,  under  the  law  which  allows 
cattle,  doing  damage  on  another's  land,  to  be  distrained  by  the 
owner.  This  case  presents  none  of  the  features  of  a  regular 
distress.  It  is  very  true  that  where  cattle  are  found  upon  land 
doing  an  injury,  the  owner,  under  certain  restrictions,  is  allowed 
to  seize  and  detain  them  as  a  pledge  or  securiiy  for  the  pay- 
ment of  the  damages  he  has  sustained.  But  this,  as  a  means  oi 
redress,  can  never  be  allowed  unless  in  cases  where  the  owner  of 
the  cattle  would  be  liable  to  an  action.  Could  the  plaintiff  have 
maintained  a  suit  on  the  facts  disclosed  by  the  record  in  the 
present  case  ?  He  could  not.  How  then  can  he  justify  him- 
self under  the  law  of  distress?  It  has  been  insisted,  however, 
that,  be  this  as  it  may,  the  action  should  have  been  case  and  not 
trespass.  This  aigoment  is  rested  upon  the  assumption  that  the 
taking  of  the  mule  in  the  first  place  was  a  lawful  act.  Butif  there 
Was  no  light  to  distrain,  then  the  seizure  was  illegal,  and  trespass 
is  the  proper  remedy':  Bac.  Abr. ,  tit.  Trespass,  B.  If,  however,  it 
had  been  a  case  in  which  the  right  contended  for  did  exist,  yet  if 
the  defendant  afterwards  ab&sed  or  killed  the  animal,  he  would 
become  a  trespasser  ab  initio.  For  it  is  a  wellnaettled  rule,  that 
whenever  a  person,  who  at  first  acted  with  propriety  tmder  an  au- 
thority or  license  given  him  by  law,  afterwards  abuses  that  author- 
ity, hebecomesatrespasser a6ini^:Id.,tit.  Trespass.  And,  there- 
fore, says  the  same  authoriiy,  if  J.  S. ,  who  has  distrained  a  beast 
damage  feasant,  afterwards  kill  it,  he  is  a  trespasser.  In  this 
ease  it  is  clearly  shown  that  the  mule  got  into  the  defendant's 
grounds  in  consequence  of  the  insufficiency  of  his  fence,  and  if 
it  was  destroyed  by  his  act,  he  must  submit  to  pay  the  owner  its 
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Talue.  The  third  section  of  the  act  of  1822,  proTides,  that  if  any 
person  injured,  for  want  of  such  sufficient  fence  as  is  required 
by  a  preceding  section,  shall  hurt,  wound,  lame,  kill,  or  destroy, 
etc.,  by  shooting,  hunting  with  dogs,  or  otherwise,  any  horses, 
znaree,  mules,  etc.,  he  shall  pay  and  satisfy  to  the  owner  of 
the  beast  so  hurt,  etc.,  double  damages.  This  statute  is  quite 
dedsiye  of  the  question  of  the  defendant's  liability,  and  the 
jury  should  have  found  a  verdict  for  the  plaintiff,  for  the  Tolue 
of  the  mule,  as  ascertained  by  the  testimony.  What  the  value 
was,  it  was  their  peculiar  prerogative  to  decide.  Some  of  the 
witnesses  have  stated  that  it  was  worth  five  dollars;  others,  one 
hundred  dollars,  and  others  that  it  was  worth  nothing.  To  the 
jury  exclusively,  pertained  the  province  to  compare  and  weigh 
the  testimony,  and  pronounce  the  result  They  have  done  so, 
and  we  are  not  inclined  to  disturb  their  verdict.  The  whole  case 
was  before  them  with  all  the  circumstances;  and  although  it 
would  appear  &om  the  bill  of  exceptions  that  the  preponderance 
of  the  proof  was  in  favor  of  the  plaintiff,  yet  we  can  not,  for  that 
reason  alone,  award  a  new  trial.  It  is  not  our  business  to  weigh 
the  testimony.  It  is  sufficient  that  we  see,  upon  the  reoord, 
proof  which  legally  conduced  to  the  verdict  which  was  lendeoped. 
Let  the  judgment  of  the  court  below  be  affirmed. 


KiOBBEnr  or  MAiHTAnrmo  FxiraB— Right  to  DrantAUf.— At  oommnn  law 
tenant  of  a  dote  was  not  bound  to  fence  againit  an  adjoining  doee  esoept  hf 
preaoription  or  agreement,  bat  eaoh  proprietor  waa  at  hia  peril  to  keep  hia 
oattia  on  hia  own  land:  ffottadof  v.  Mamh^  20  Am.  Deo.  078;  nor  waa  any 
one  bound  to  fence  againit  cattle  on  the  highway,  the  raaaon  being  they  are 
not  ri^tfuUy  there:  JfUZi  v.  Stark,  17  Id.  444;  SUuJipoU  ▼.  Healif,  8  Id.  121. 
But  againat  oatUe  lawfully  graiing  on  oommon  lend  ponnant  to  a  towa 
ordinance,  the  adjoining  owner  mnst  mafaitain  anffioint  fence  to  protect  hia 
oKopai  HMadoff  y.  Manh,  20  LL  078.  At  commofn  law  cattia  doing  dam^ 
on  lend  incloeed  or  nnincloaad  ni^t  be  dlatruned,  or  the  owner  waa  liabla 
in  traepaii!  Id.  Bot  one  cen  not  Impound  neat  cattle  taken  damage  faaaaBl 
in  hia  inckMOie  nnleea  the  fence  he  waa  bonnd  to  repair  waa  each  aa  the  law 
reqnireds  JfboMif  ▼.  Jfoffaofvl,  18  Id.  6M.  To  jnatUy  aa  for  a  diatiaaa 
age  feaaant  the  defendant  moat  ahow  actual  poaaeaaloii  of  the  land 
npon:  Oner  ▼•  Aorma^  18  LL  548. 

A]iiJ8BavFBOcniDATfeisPA88ABljnxiO!8eail!arf«ttT.  ?FMte^  14 Am. Dae. 
352,  and  note  865;  Barrett  T.  X^At/bof,  16  Id.  lia  In  Bamngard  v.  MofOTp 
29  Id.  487»  it  waa  held  that  a  aelaare  mider  a  mnnidpal  ordinance  becomea  a 
traapaaa  ab  iniila.  If  there  haa  been  a  fallnre  to  comply  with  the  anbeequMi 
proceedinga  preeoribed  by  the  ordinance.  Caae  la  the  pcoparnmedy  for  aola 
done  in  aboae  of  proceaa:  Piermm  ▼.  CfdUt  80  Id.  487* 

PoauflBioir  NsoaaABT  to  Maihtazm  TUspabb:  Sea  Oner  t«  8§mrmM,  18 
Am*  Dec  548,  and  note  546. 
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[3  HOWABB,  MO.] 
00II?I1ISATI0N  FOR  PBOPESTT  TaKSN  IN  THB  RXTOfiTWt  09  THB  BlOHT  09 

ExnrzsiT  Domain,  must  be  secured  or  made,  and  a  statute  diveatiiig  th* 
owner's  title  and  turning  him  over  to  obtain  his  compensation  under  judg- 
ment rendered  for  his  damages,  violates  that  provision  of  the  bill  of  rights 
which  declares  that  "  no  person's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  first  made  therefor.*' 

Ih  ConarrBUiiro  Constitutions,  no  Wokd  is  to  be  Rbjsctxd  or  disregvded 
which  may  have  a  material  bearing  on  the  rights  of  dtiaens,  and  snob 
eoostruotion  should  be  given  as  will  best  protect  private  rights. 

Jvwnaan  is  not  Comfsnsation,  but  a  security  for  compensatioii  or  aatisfao- 
tion. 

Ddict  in  Glausb  Pbotidino  Compxnsation  gan  not  bb  Rbmh>tii>  by  the 
court's  giving  a  different  judgment  from  that  directed  by  the  legislature. 

Affbal  from  the  drcuit  court  of  Glaibome  couniy.  The 
opmion  states  the  case.  There  was  a  motion  to  dimnifls  in  this 
court  on  the  grounds  of  want  of  jurisdiction  and  of  proper  par- 
ties. On  this  point.  Trotter,  J. ,  deliTered  the  following  opinion : 
"  The  motion  to  dismifls  this  cause  for  want  of  jurisdiction  in 
this  court  must  be  overruled.  The  present  proceeding  was  au- 
thorized by  the  act  of  1833,  and  the  supplemental  act  of  I8369 
to  incorporate  the  Grand  Gulf  Eailroad  and  Banking  company. 
The  plaintiff  in  error  was  properly  and  necessarily  a  party  to  the 
proceeding,  because  his  interests  were  inyolyed  in  the  suit.  It 
was  therefore  a  controversy  between  the  defendants  in  error 
and  the  plaintiff,  and  an  appeal  lies  in  all  such  cases  after  final 
judgment.*' 

MoftUgomery  and  Boyd,  for  the  appellants. 

Anderson,  for  the  appeUee. 

By  Court,  Sbabket,  C.  J.  The  present  controverqr  arose  out 
of  an  application  by  the  appellees  to  the  circuit  court  of  Glai- 
bome county,  to  have  the  damages  assessed  to  the  appellee^ 
which  he  might  sustain  by  running  the  railroad  through  his 
land.  The  proceeding  was  instituted  under  the  fourth  section 
of  the  charter,  which  authorizes  the  company  to  purchase  of  in- 
dividuals any  lands,  or  the  use  and  occupation  of  any  lands 
which  they  may  deem  necessary;  and  in  case  they  can  not  agree 
upon  the  terms  of  purchase,  with  the  owners  of  land,  they  may 
petition  the  circuit  court  of  Claiborne  coimiy  to  impanel  a  jury 
of  twelve  freeholders,  who  shall  be  sworn  to  view  and  value  the 
land  without  favor  or  partiality,  and  report  their  valuation  to  the 
circuit  court,  and  the  court  shall  thereupon  cause  a  conveyance 
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to  be  made  to  the  company,  and  adjudge  the  assessed  Talue 
thereof  to  the  owner  of  the  land.  The  amendment  to  the 
charter,  passed  in  1837,  provides  in  addition,  that  in  assessing  the 
damages,  the  jury  shall  take  into  consideration  the  benefits  re- 
sulting to  the  owner  of  land  from  constructing  such  road,  but 
only  towards  the  extinguishment  of  the  damages,  and  that  the 
court  shall  grant  a  conveyance,  and  render  judgment  and  award 
execution  against  the  company  for  the  amount  of  the  damages 
assessed. 

Several  objections  are  made  to  the  regularity  of  the  proceed- 
ings of  the  circuit  court,  but  it  will  be  unnecessaiy  to  notice 
them  in  detail,  as  the  case  must  be  disposed  of  on  the  grave 
question  of  the  constitutionaliiy  of  the  charter,  taken  and  re- 
lied upon  in  the  argument.  That  part  of  the  charter  which  is 
said  to  conflict  with  the  constitution,  is  the  latter  clause  of  the 
first  section  of  the  amendment.  The  ground  taken  arises  under 
the  provision  in  the  bill  of  rights,  which  declares  that  "  no  per- 
son's property  shall  be  taken  or  applied  to  public  use  without  the 
consent  of  the  legislature,  and  without  just  compensation  first 
made  therefor." 

It  is  insisted  that  the  compensation  should  be  first  made,  and 
that  a  judgment  is  not  compensation.  On  the  other  hand,  it  is 
said  that  it  is  sufficient  for  the  legislature  to  provide  the  means 
by  which  compensation  is  to  be  acquired.  To  determine  be- 
tween the  constitution  and  the  legislature,  is  often  embarrassing, 
and  always  demands  a  cautious  and  deliberate  investigation. 
In  the  inquiry  is  involved  the  highest  function  of  the  judicial 
department.  The  acts  of  the  legislature  should  be  sustained,  if 
possible ;  the  constitution  must  be  preserved  inviolate.  We  have 
approached  this  question  under  a  due  sense  of  its  importance; 
and  have  given  to  it  such  investigation  as  the  limit  of  our  time 
would  admit,  and  we  are  entirely  satisfied  with  the  coixectness 
of  the  result  to  which  that  investigation  has  led. 

It  is  a  sound  rule  in  construing  constitutions,  that  no  word  ia 
to  be  rejected  or  disregarded  which  may  have  a  material  bearing 
on  the  rights  of  the  citizen,  and  such  construction  should  be 
given  as  will  best  protect  private  rights,  because  constitutions 
are  limitations,  which  confine  each  department  of  the  govern- 
ment to  the  exercise  of  such  powers  only  as  have  been  delegated. 
The  word  "  first,"  used  in  the  bill  of  rights,  can  not  be  reg&rded 
as  useless;  nor  are  we  at  liberty  to  suppose  that  it  was  inserted 
without  design  or  by  accident.  The  sentence  is  perfectiy  intel- 
ligible as  it  stands,  and  in  accordance  with  first  principles.     By 
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regarding  the  word  '*  first"  as  material,  there  can  be  no  difficulty 
in  carrying  the  provision  into  execution  by  proper  legislation; 
but  by  rejecting  it,  and  assuming  the  position  that  it  is  sufficient 
for  the  legislature  to  provide  the  means  or  the  mode  of  obtaining 
compensation,  the  provision  might  be  wholly  defeated,  and 
owners  compelled  to  part  with  their  property  without  compensa- 
tion.  If  the  law  be  sustainable,  it  must  operate  generally,  there 
is  no  exception  to  it.  Suppose  that  a  company  or  corporation, 
to  whom  private  property  is  adjudged,  should  be  wholly  irre- 
sponsible, and  it  is  not  straining  too  much  to  suppose  such  a 
case,  what  compensation  has  the  owner  for  his  properly  ?  But 
even  if  it  should  be  responsible,  is  it  fair  or  just  to  convey  away 
private  property,  and  only  provide  the  owner  with  a  legal  rem- 
edy for  the  value,  which  may  easily  be  exhausted  in  the  pursuit 
of  the  remedy?  These,  amongst  others,  are  evils  which  might 
follow  under  an  administration  of  the  provisions  of  the  charter, 
if  they  are  sufficient,  and  being  evils  so  apparent,  it  is  fair  to 
presume  that  the  convention  intended  to  guard  against  them, 
and  the  presumption  derives  strength  from  the  fact  that  the  words 
they  employed,  if  literally  construed,  are  of  all  others,  best  calcu- 
lated to  effect  this  object.  The  power  in  a  state  to  appropriate 
private  property  by  virtue  of  its  right  of  eminent  domain,  should 
be  exercised  only  in  the  strictest  justice  towards  the  owner  of  the 
property.  Blackstone,  in  his  commentaries,  says,  ''  the  public  is 
now  considered  as  an  individual,  treating  with  an  individual  for  an 
exchange:"  1  Bl.  Com.  139.  If  this  remark  be  true,  it  is  obvious 
that  neither  party  would  have  a  right  to  enforce  terms  on  the 
other,  which  are  not  acceptable.  We  can  not  presume  that  the 
convention  intended  that  this  right  should  be  exercised  unless 
on  terms  the  most  favorable  to  individuals.  Life,  liberty,  and 
property  are  three  great  objects  of  governmental  protection,  and 
we  must  infer  that  due  precaution  has  been  used  for  the  protec- 
tion of  each  of  them.  To  divest  the  right  to  property  without 
ample  compensation,  would  be  imjust.  The  judgment  in  this 
case  is  not  compensation.  A  judgment  is  but  a  security  for  com- 
pensation or  satisfaction,  which  may  or  may  not  prove  produc- 
tive. In  principle  there  is  no  difference  between  a  judgment  and 
a  bond,  except  that  one  is  a  security  of  a  higher  nature  than 
the  other.  Suppose  the  legislature  had  said  that  the  railroad 
company  should  give  bond  for  the  payment  of  the  damages 
assessed,  could  it  be  said  to  be  a  compensation  ?  And  yet  it 
might  be  quite  as  available  as  a  judgment.  Angell,  in  a  note  on 
this  subject,  says,  "  there  can  be  no  other  just  equivalent  but 
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money:"  Angell  on  Watercourses,  40.  Wo  must,  therefore, 
understand  that  when  the  conyention  said  that  private  property 
should  not  be  taken  without  compensation  first  made,  that  thej 
did  not  intend  that  a  mere  security  should  be  substituted  for 
compensation. 

The  authorities  cited  for  the  defendants  in  error,  can  not  be 
considered  as  entirely  applicable.  The  constitution  of  New 
Tork  is  different  from  ours,  in  not  requiring  that  compensation 
shall  be  first  made;  it  merely  declares  that  private  property 
shall  not  be  appropriated  to  public  purposes  without  just  com* 
pensation.  The  authorities,  however,  do  not  fiurly  cover  the 
point  in  controversy.  The  most  recent  opinion  directly  on  the 
point,  and  the  one  which  we  rely  on  as  an  authority,  is  that  of 
Chancellor  Kent,  in  a  copious  note  to  the  third  edition  of  his 
commentaries.  After  citing  many  authorities  in  regard  to  the 
right  of  eminent  domain,  he  proceeds  to  say:  '*  The  better  opin- 
ion is,  that  the  compensation,  or  offer  of  it,  must  preoede  or  be 
concurrent  with  the  seizure  and  entry  upon  private  property 
under  the  authority  of  the  state.  The  government  is  bound,  in 
such  cases,  to  provide  some  tribunal  for  the  assessment  of  the 
compensation  or  indemnity,  before  which  each  party  may  meet 
and  discuss  their  claims  on  equal  terms;  and  if  the  government 
proceeds  without  taking  these  steps,  their  officers  and  agents 
may,  and  ought  to  be  restrained  by  injunction:"  2  Kent,  dS9, 
note.  He  says  further:  "  The  settled  and  fundamental  doctrine 
is,  that  government  has  no  right  to  take  private  properly  for 
public  purposes  without  giving  a  just  compensation;  and  it 
seems  to  be  necessarily  inplied,  that  the  indemnity  should,  in 
cases  which  will  admit  of  it,  be  previously  and  equitably  ascer- 
tained, and  be  ready  for  reception  concurrently,  in  point  of  time 
with,  the  actual  exercise  of  the  right  of  eminent  domain."  It  is 
worthy  of  remark  too,  that  Ghancellor  Kent  has  not  given  the 
foregoing  opinion  in  view  of  any  constitution  requiring,  in  direct 
terms,  a  previous  indemnity,  but  in  reference  to  constitutions 
containing  nothing  more  than  the  general  provision,  that  private 
property  shall  not  be  taken  for  public  uses  without  full  com- 
pensation being  made;  and  in  reference  also  to  the  universal 
principles  of  justice,  independent  of  all  constitutions;  for  in  sup- 
port of  it,  he  cites  Puffendorf ,  Grotius,  and  others.  He  also 
cites  the  civil  code,  and  code  Napoleon,  as  both  requiring  previ- 
ous indemnity;  and  says  the  American  constitutions  being  sub- 
stantially the  same  in  these  provisions,  though  not  in  the  same 
words,  would  seem  to  require  the  same  construction;  from  which 
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we  may  infer  that  under  these  codeB,  prerions  indemnily  is  re- 
quired io  be  made.  The  provision  in  the  civil  code  is,  that 
''no  one  can  be  ditested  of  his  property,  unless  for  some  pur- 
pose of  pnblio  atilily,  and  on  consideration  of  a  prerions  and 
equitable  indemnity,  and  in  a  manner  prsvioiisly  prescribed  by 
kw:"  CiT.  CSode  of  La.,  art  489.  The  idea  is  not  new,  that 
compensation  shonld  precede,  or  be  concorrent  with  the  ap- 
propriation of  private  property,  nor  is  the  provision  peculiar  to 
oar  oonstitation.  As  th4  right  to  apply  private  property  to 
public  uses,  is  an  incident  of  inherent  sovereignty  which  might 
be  ezerdsed  to  the  prejudice  of  individuals,  it  is  fiur  to  infer 
that  the  convention  were  not  content  that  the  restriction  should 
rest  iqpon  the  uncertain  applicatiox)  of  the  general  principles  of 
justice,  and  therefore  incorporated  it  into  the  constitution,  thus 
placing  it  out  of  the  power  of  the  legislature  to  exercise  the 
right  on  any  other  than  equitable  and  just  terms.  Under  this 
visw,  we  think  it  was  incompetent  for  the  legislature  to  author- 
ise the  railroad  company  to  take  private  property,  giving  the 
owner  no  other  compensation  than  a  judgment  and  execution. 

But  it  is  contended  that  an  imperfect  mode  of  compensation 
does  not  necessarily  make  the  charter  void.  That  is  true,  if  it 
could  be  carried  into  effect.  This  was  held  to  be  the  law  in  the 
authorities  cited.  An  act  appropriating  private  property  with- 
out providing  adequate  means  for  inaking  compensation,  was 
held  sufficient  to  protect  the  agents  from  an  action  of  trespass. 
The  act,  it  seems,  is  to  be  considered  prima  facie  good,  tmtil 
the  party  be  judicially  prevented  from  acting  under  it.  But 
when  there  is  no  mode  prescribed  for  making  the  necessary  com- 
pensation, a  court  of  chancery  would  prevent  the  party  from 
proceeding  under  it  by  injunction,  as  was  done  in  the  case  of 
Oardner  v.  yiXiage  of  Netoburg^  cited  by  the  counsel.  That  is 
predsely  the  case  here.  The  legislature  have  prescribed  no 
mode  of  making  the  required  compensation,  or  what  is  the  same 
thing,  have  prescribed  a  mode  which  can  not  be  constitutionally 
carried  into  effect,  and  the  plaintiff  in  error  refuses  to  give  up 
his  property,  and  he  can  not  be  compelled  to  do  so.  The  con- 
sequence is,  that  that  portion  of  the  charter  which  authorizes 
the  taking  of  private  property,  must  be  inoperative,  and  we  do 
not  wish  to  be  understood  as  interfering  with  any  other  part  of 
it.  If  there  was  any  mode  of  construing  the  charter  by  which 
a  constitutional  remedy  could  be  given,  we  should  think  it  our 
duty  to  give  it  that  construction.  But  the  legislature  has  pro- 
vided that  the  owner  of  land  in  whose  favor  damages  are  as- 
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sessed,  shall  have  judgment  and  execution  for  the  amount.  Thid 
is  the  only  remedy  that  is  given,  and  we  say  it  is  not  sufficient; 
but  we  can  not  make  a  remedy  that  is  sufficient  by  authorizing 
the  court  to  give  a  different  judgment  from  that  which  is 
directed  by  the  legislature.  That  is  the  business  of  the  legis* 
lature  itself,  if  it  should  be  deemed  necessary.  If  the  money 
had  been  paid  on  the  rendition  of  the  judgment,  we  should  not 
be  prepared  to  say  that  it  would  not  have  been  sufficient;  but 
this  was  not  done,  and  the  party  has  nothing  but  the  judgment. 
It  was  competent  for  the  legislature  to  prescribe  the  mode  of 
assessing  the  damages  as  they  did. 

In  support  of  this  opinion,  it  may  not  be  out  of  place  to  re- 
mark that  one  of  the  members  of  this  court  was  also  a  member 
of  the  convention,  and  recollects  that  the  above-mentioned  pro- 
vision in  the  bill  of  rights  was  discussed,  and  it  was  framed  as 
it  is  on  due  deliberation,  and  with  a  view  to  secure  to  indi- 
viduals a  previous  indemnity  for  property  taken. 

Under  these  views,  we  feel  constrained  to  reverse  the  judg- 
ment, and  dismiss  the  application. 

ExTCRcraK  OF  RiOBT  OF  EiiiNSNT  DoMAiN — COMPENSATION:  See  note  to 
Variek  v.  Smith,  28  Am.  Deo.  423;  and  Bloodgood  ▼.  Mohawk  and  fftuUcm  B. 
R,  Co.,  81  Id.  313,  and  note  372,  where  the  oases  in  this  series  on  the  subject 
of  eminent  domain  are  collected. 
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[3  HOWASD»  814.] 
To  SUBJXOT  AN  AtTORNET    TO  AN  AonON    BY  HIS  GUBNT,   twO 

neoeesary  to  be  shown:  gross  or  nnreasonable  neglect  or  Ignoranoe,  and  a 
oonseqaent  loss  to  his  client. 

An  Attobnzt  is  Pbbsonally  Liablb  fob  NxoLiaxNOK,  when  a  note  al- 
ready due  is  placed  in  his  hands  for  collection,  and  he  permits  a  term  to 
go  by  before  commencing  salt,  and  then  diBmiasew  the  soit,  surrenden 
the  note,  and  accepts  the  transfer  of  a  judgment  against  another  person. 

Atiornbt  is  Liable  for  thb  Whols  Amount  Dub  npon  the  note  in  snob 
a  case. 

Attobkbt  has  no  Authobitt  to  Coicpbomisx  the  Claim  of  his  client, 
and  if  he  {does  so,  he  takes  upon  himself  the  consequence  of  its  loss,  or 
the  damages  which  he  may  sustain. 

Appeal  from  the  circuit  court  of  Yazoo  county.  Scott  placed 
in  the  hands  of  Fitch  and  Morgan,  for  collection,  a  note  then  due, 
but  suit  was  not  commenced  on  it  till  the  following  term,  when 
the  suit  was  dismissed,  the  note  surrendered,  and  VtiQ  transfer  of 
a  judgment  on  a  third  person  accepted.     Morgan  having  died» 
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Scott  institated  an  action  on  the  case  against  Fitch  f  oi'  the  value 
of  the  note.    Judgment  for  the  plaintiff .    Fitch  appealed. 

Yerger^  for  the  appellant. 

jt  nompson,  contra. 

By  Court,  Tbottxb,  J.    The  law  implies  a  promise  on  the  part 
of  attorneys,  that  they  will  execute  the  business  intrusted  to 
their  professional  management,  with  a  reasonable  degree  of  care, 
skill,  and  dispatch,  and  they  are  liable  to  an  action,  if  guiliy  of 
a  default  in  either  of  these  duties,  whereby  their  clients  are  in- 
jured: Chit,  on  Con.  166.    There  must,  however^  be  gross  neg- 
ligence or  ignorance,  and  if  the  attorney  acts  to  the  best  of  his 
skill,  and  with  a  bona  fide  degree  of  attention,  he  will  not  be 
responsible:  4  Burr.  2061.    This  was  the  rule  laid  down  by  Lord 
Mansfield  in  the  case  of  Pitt  v.  Yalden,  in  which  he  remarked 
that  that  part  of  the  profession  which  is  carried  on  by  attorneys 
is  liberal  and  reputable,  as  well  as  useful  to  the  public,  when 
they  conduct  themselyes  with  honor  and  integrity,  and  that  they 
ought  to  be  protected  when  they  act  to  the  best  of  their  knowl- 
edge and  ability.    These  principles  are  recognized  in  the  case  of 
aUberi  t.  WUUamSy  8  Mass.  51,  59  [5  Am.  Dec.  77].     In  that 
case  the  court  say  there  can  be  no  doubt  that  for  any  misfeasance 
or  unreasonable  neglect  of  an  attorney,  whereby  his  client  suf- 
fers a  loss,  an  action  may  be  supported.    An  attorney,  however, 
is  not  liable  for  every  mistake,  but  shall  }pe  protected  where  he 
acts  in  good  faith.     Two  things  are,  therefore,  to  be  shown  in 
order  to  subject  an  attorney  to  an  action:  1.  Ghross  or  unreason- 
able n^ligence  or  ignorance;  and  2.  A  consequent  loss  to  his 
client.     Do  the  proofs  ezhibitea  in  this  cause  make  out  the 
points?    The  note  in  this  case,  was  placed  in^the  hands  of  the 
attorney  in  August,  1834,  in  time  to  have  commenced  suit  upon 
it  to  the  October  term  of  the  circuit  court  of  that  county,  in  the 
same  year.     This  was  undoubtedly  the  duty  of  the  attorney. 
And  in  the  absence  of  any  instructions  to  the  contrary,  we  are 
bound  to  infer  that  such  were  his  engagements.     The  note  was 
placed  in  his  hands  to  be  put  in  suit,  and  it  is  repugnant  to  the 
very  terms  of  his  contract,  to  infer  an  authority  to  delay  suit 
untQ  the  second  term  of  the  court.    The  debtors  might  be  en- 
tirely able  to  pay  a  judgment  rendered  in  October,  1834,  and 
totally  insolvent  in  April,  1836,  and  this  consideration  in  all 
probabiliiy  might  have  influenced  the  creditor  to  place  the  note 
in  the  attorney's  hands  for  suit.    Be  this,  however,  as  it  may, 
we  think  it  was  the  duly  of  the  defendant  to  have  brought  suit 
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at  the  first  term,  and  that  in  not  doing  so,  he  was  goiliy  of  un- 
reasonable neglect. 

This  was  the  view  of  the  court  in  Palmer^s  case,  oonunented 
upon  by  Lord  Mansfield  in  PiU  y.  Talden,  4  Burr.  2061.  The 
defendant  in  the  suit  in  which  Palmer  had  been  retained,  was 
arrested  on  bailable  process,  and  by  a  rule  of  court  was  entitled 
to  his  discharge  on  filing  common  bail,  unless  declared  against, 
before  the  end  of  the  second  term  after  his  arrest.  Palmer  let 
the  second  term  pass  without  declaring,  and  the  defendant 
accordingly  obtained  his  discharge.  It  was  held  to  be  a  case  of 
gross  negligence,  for  which  he  was  liable  to  his  client.  This  is 
very  similar  to  the  case  before  us.  The  defendant  not  only  per- 
mitted a  term  to  pass  before  suit,  but  upon  the  return  of  the 
writ  to  the  April  term  following,  dismissed  the  suit,  and  surren- 
dered the  note  to  the  debtors.  The  only  excuse  offered  for  this 
remissness  is  the  reputed  insolvency  of  the  Platners.  But  this 
is  no  excuse.  The  suit  should  have  been  prosecuted  to  a  final 
judgment,  and  then  the  process  for  obtaining  satisfaction  of  it, 
strictly  followed  up.  By  doing  so,  the  abiliiy  of  the  debtors  to 
pay  the  claim,  could  have  been  tested  by  a  legal  and  certain  cri- 
terion. In  the  absence  of  any  authority  from  their  client,  this 
was  the  only  legal  course  of  conduct  for  the  attorneys  to  pursue. 
Instead  of  this,  however,  they  take  an  assignment  of  a  judgment, 
and  deliver  the  claim  to  the  debtors.  An  attorney  has  no  au- 
thoriiy  to  compromise  the  claim  of  his  client,  and  if  he  does  so, 
he  takes  upon  himself  the  consequences  of  its  loss,  or  the  dam- 
ages which  he  may  sustain.  The  plaintiff  in  error  was  therefore 
guiliy  of  a  violation  of  his  engagement  to  prosecute  the  claim  of 
his  client  with  proper  diligence.  It  is  a  clear  case  of  unreasona- 
ble negleet,  and^he  is  responsible  to  the  extent  of  the  loss  which 
his  client  has  sustained.  The  evidence  has  furnished  us  with  no 
criterion  of  damages  save  the  note  which  was  surrendered.  But 
the  plaintiff  in  error  insists  that  at  the  time  it  was  exchanged  for 
the  judgment  it  was  of  but  little  value.  In  support  of  this  asser- 
tion, he  has  furnished  us  with  no  other  evidence  than  the  mere 
opinions  of  some  three  or  four  persons.  The  sheriff,  who  was 
examined  before  the  jury,  states,  that  he  made  the  money  on  all 
the  executions  which  were  in  his  hands  returnable  to  the  April 
term,  1835,  of  the  Yazoo  circuit  court,  against  the  Messrs.  Plat- 
ners, and  that  he  had  also  learned  that  one  of  them  had  a  negro, 
though  he  had  not  been  able  then  to  find  it.  How  then  can  we 
say  that  if  judgment  had  been  obtained  at  October  term,  1834, 
it  might  not  have  been  satisfied  as  others  were  ? 
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In  the  case  before  notioedi  of  Oilberi  v.  WUUams,  the  attor- 
ney diflobeyed  the  instmctions  of  hia  client  to  mstitate  suit  im- 
mediately. And  although  he  did  aftemvards  sae  out  the  attach- 
ment, yet  the  debtor's  property  was  then  covered  by  liens  which 
defeated  the  attachment.  The  attorney  gave  the  indulgence  which 
he  did  on  repeated  promises  by  the  debtor  that  the  claim,  which 
ifM  small,  should  be  paid,  and  his  motive  was  to  save  the 
debtor  from  the  vexation  and  costs  of  the  suit.  He  appeared 
to  pofloooa  ample  property  to  pay  that  claim  and  much  more. 
The  debtor  was,  however,  as  it  afterwards  turned  out,  insolvent. 
Nevertheless,  the  court  held  the  attorney  liable  for  the  whole 
debt  Because,  if  he  had  promptly  obeyed  the  instructions  of 
lus  client,  the  debt  might  have  been  saved  by  acquiring  a  prior- 
ity of  lien.  So  in  the  case  before  us,  if  the  plaintiff  in  error 
had  complied  strictly  with  his  engagement,  and  obtained  a  judg- 
ment in  October,  it  is  highly  probable  the  debt  would  have 
been  saved.  But  we  are  clearly  of  opinion,  that  the  surrender 
of  the  note  to  the  debtors  in  this  case,  renders  the  attorney  re- 
sponsible for  the  whole  amount  due  upon  it,  in  the  absence  of 
any  certain  proof,  that  the  creditor  has  not  by  such  compromise 
lost  his  whole  debt  That  we  take  to  be  the  only  legal  infer- 
ence from  the  act,  and  there  has  been  no  proof  to  destroy  it. 
It  may  be  proper  to  remark,  that  Mr.  Fitch  appears  never  to 
have  had  the  possession  or  control  of  the  claim  in  question,  and 
that  everything  done  in  regard  to  it  was  transacted  by  his  late 
partner.  He  is  not,  therefore,  justly  subject  to  any  blame.  He 
is  in  law,  however,  responsible  for  tiie  acts  of  his  partner.  We 
think  the  verdict  is  sustained  by  the  proof. 

Let  the  judgment  of  the  court  below  be  afSrmed,  with  dam- 
ages and  costs. 

GnrxBAi.  Bulb  ab  to  Attobvxt's  Liabiutt  vor  Kbouobnob  and  Want 
or  Skiuu — ^It  is  a  miiyenal  mle  of  law  that  an  attorney,  in  the  management 
of  hiB  profeeeional  basineas,  is  bound  to  nae  only  a  reasonable  degree  of  caie 
and  dull,  and  is  liable  only  for  gross  ignoranoe  or  neglect.  "  The  attorney  is 
bound  to  ezecate  basmess  in  his  profession  with  a  reasonable  degree  of  oare, 
skill,  and  dispatch.  If  the  client  be  injured  by  the  gross  fault,  negligence, 
or  ignoranoe  of  the  attorney,  the  attorney  ii  liable;  but  if  he  acts  with  good 
faith,  to  the  best  of  his  skill,  and  with  an  ordinary  degree  of  attention,  he 
win  not  be  responsible:''  Per  Emeiy,  J.,  in  Wilatm  v.  Bumb,  20  Me.  421.  The 
rule  as  thus  formulated  is  the  one  that  has  guided  the  courts  in  their  deds- 
ions  from  Uie  earliest  cases  to  the  present  day:  PiU  v.  Yalden^  4  Burr.  2000; 
Kemp  ▼.  Bwi^  4  Bam.  &  Ad.  424;  Owi^rojf  v.  DaUon,  6  Bing.  460;  Baikie 
▼.  Chandler,  3  Camp.  17;  LaidUas  v.  MioU,  3  Baom.  &  Cress.  738;  Nitbet  r. 
Lamtm,  I  Qa.  275;  O'Barr  v.  Alexander,  37  Id.  195;  Cox  v.  Stdlitfon,  7  Id. 
144;  Hohnu  v.  Peck,  1  R.  I.  242;  OUbert  y  WilUame,  8  Mass.  51;  Caverly  v. 
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MeOwen,  123  Id.  574;  Evaru  v  WcUrima,  2  Port  206;  MardUa  v.  Shadd^ord^ 
4  Ala.  493;  Pennington  v.  TeZ/,  6  En^.  212;  WaVxr  y.  .9co«,  8  Id.  644;  Sevier 
V.  Holliday,  2  Ark.  512;  Palmer  v.  ^«;^«y,  3  Id.  75;  In  re  Spencer,  21  Law  T. 
(N.  S.)  808;  S.  0.,  39  L.  J.  Ch.  841;  Lee  v.  Dixon,  3  Fost  &  F.  744;  Parl»r 
V.  Bolls,  14  Com.  R  691;  Lewis  v.  CoUard,  Id.  208;  Monlrion  v.  J^ery,  2 
Car.  &  P.  113;  Lanphier  v.  i>Aipo9,  8  Id.  475;  6^Atfeodb  v.  PoMmon,  7  Id.  289; 
Chapman  v.  Tan  T^o//,  8  £1.  &  Bl.  396;  Elkinffton  v.  IloUand,  9  Mee.  &  W. 
658;  Hart  v.  /Vam«,  6  CI.  &  Fin.  193;  Purves  v.  LondeU,  12  Id.  91;  Oambert 
V.  iTarf,  44  CaL  542;  iSteveiu  v.  Walker,  55  111.  151;  Ohase  v.  ileaney,  70  Id. 
268;  ^ei%  v.  Cavanaugh,  29  Ind.  435;  ^(72e8e(m  v.  Boardman,  37  Mich.  14; 
EsUUeqfA.  B,,  1  Tucker  (N.  Y.  Sarr.),  247;  HcUch  t.  Fogerttj,  33  N.  Y.  Sap. 
Ct.  166;  Boveman  v.  JbZIman,  27  How.  Pr.  212;  Morrill  v.  Graham,  27  Tex. 
646;  Chw&Je  v.  Murphy,  8  Ir.  C.  L.  301;  Hodge  v.  Frame,  3  Jar.  547;  'S'icy- 
ciom  V.  Vance,  2  McLean,  99.  In  Bowman  v.  TVittman,  27  How.  Pr.  at  page 
274;  S.  C,  2  Robt.  385,  Boberteon,  C.  J. ,  uaeB  the  following  langoage:  *<  There 
ia  no  implied  agreement  in  the  relation  of  counsel  and  client^  or  in  the  em- 
ployment of  the  former  by  the  latter,  that  the  former  will  guarantee  the  sac* 
oeae  of  hia  proceedings  in  a  suit,  or  the  soundness  of  his  opinions,  or  that  they 
will  be  ultimately  sustained  by  a  court  of  last  resort.  *  *  *  He  only  un- 
dertakes to  avoid  errors  which  no  member  of  his  profession  of  ordinary  pru- 
dence, diligence,  and  skill  would  commit.  *  *  *  It  is  not  enough  that 
doubts  may  be  raised  of  the  soundness  of  his  opinions  or  correctness  of  his 
course,  unless  they  are  accompanied  by  the  absence  of  all  reasonable  doubts 
of  the  propriety  of  an  opposite  course  or  opinion  in  the  mind  of  every  mem- 
ber of  his  profession  of  ordinary  skill,  sagacity,  and  prudence,  caused  by  a 
dedsiveness  of  reason  and  authority  in  its  favor." 

The  general  rule  being  thas  firmly  established,  the  difficulty  lies  in  its  ap- 
plication. What  amounts  to  the  gross  negligence,  such  as  will  charge  an 
attorney  ?  The  answer  to  this  question  is^  that  each  case  must  depend  upon 
its  own  particular  facts,  and  whether  these  facts  amount  to  chargeable  negli 
gence  or  not  rests  with  the  determination  of  the  jury:  Bhans  v.  Wairous,  2 
Port.  205;  Walker  v.  Ooodman,  21  Ala.  647;  Penmngton  v.  Teil,  6  Eng.  212; 
Waldpcle  v.  Carlisle,  32  Ind.  415;  Deoirhom  v.  Deatrhorn,  15  Mass.  315;  Cov- 
erly  y.  MeOwen,  123  Id.  574;  Hunter  v.  Caldwell,  10  Q.  B.  60;  Brasiery, Bry- 
ant, 2  Dowl.  Pr.  600.  In  California  a  different  rule  as  to  the  detenninatioik 
of  the  question  of  negligence  prevails,  and  it  was  there  decided  that  when 
the  facts  were  ascertained,  the  question  of  negligence  was  a  question  of  law 
to  be  decided  by  the  court:  Oairibert  v.  Hart,  44  Cal.  542. 

Mistakes  on  Poikts  or  Law  akd  Ebbors  in  Judomxnt. — ^It  is  not  every 
mistake  or  misapprehension  of  an  attorney  that  will  make  him  liable  to  an 
action  for  negligence:  Shilcock  v.  Passman,  7  Car.  &  P.  289.  *'  Every  man  is 
liable  to  error,  and  I  should  be  very  sorry  that  it  should  be  taken  for  granted 
that  an  attorney  is  answerable  for  every  error  or  mistake,  and  to  be  pun- 
ished for  it  by  being  charged  with  the  debt  which  he  was  employed  to  reooTsr 
for  his  client  from  the  person  who  stands  indebted  to  him.  *  *  •  Xot 
only  counsel  but  judges  may  differ,  or  doubt,  or  take  time  to  consider.  There- 
fore an  attorney  ought  not  to  be  liable  in  cases  of  reasonable  doubt:"  Per  Bians- 
field,  C.  J.,  in  PiU  v.  Yalden,  4  Burr.  2060.  For  a  want  of  proper  knowledge 
of  all  matters  of  law  in  common  use,  or  of  such  plain  and  obvious  principles  as 
every  lawyer  is  presumed  to  know,  an  attorney  is  liable;  but  an  error  of  judg- 
ment upon  an  unsettled  and  controverted  question  of  law  is  not  such  gross 
ignorance  that  he  will  be  chargeable  with  the  damages  resulting  from  it: 
Morrill  v.  Graham,  27  Tex.  646;  nor  is  any  error  in  judgment,  or  mistake  on 
a  point  of  law,  actionable  negligence  if  it  be  such  that  a  cautious  man  would 
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fall  into:  MaiUrum  v.  J^eryn,  2  Car.  &  P.  113;  Lewis  v.  ColUurd,  23  L.  J.  C. 
P.  32.  A  lawyer  is  not  liable  when  he  accepts  as  a  correct  exposition  of  tho- 
law  a  decisioii  of  the  supreme  oonrt  of  his  state:  HcuUngi  v.  HaUecky  13  Gal. 
203;  hat  the  case  of  Marah  v.  If  Aitotore,  21  WalL  178,  modifies  this  last  rale 
to  the  extent  that  the  state  decision  mnst  be  in  adyance  of  any  decision  in  the 
United  States  supreme  court  on  that  point. 

In  the  coDstruction  of  statutes  the  same  general  rule  prevails,  and  an  attor- 
ney is  not  liable  for  error  if  the  act  be  difficult  or  doubtful:  Grotbie  v.  Mttrfhff, 
8  It.  C.  L.  301;  EUangton  v.  HoUand,  9  Mee.  &  W.  658;  Kemp  v.  BuH,  1  Nev. 
k  M.  262.  But  he  is  bound  to  watch  the  changes  in  the  public  statutes,  and 
in  the  EttaU  of  A,  B.^l  Tucker  (K.  Y.  Surr.)  236,  where  an  attorney  waa 
toed  for  failing  to  do  so,  the  surrogate  said:  "  It  is  not  claimed  that  a  person 
who  undertakes  to  perform  his  professional  business  should  be  acquainted 
with  the  whole  circle  of  jurisprudence,  and  able  to  apply  all  the  multitudinoua 
rales,  principles,  and  distinctions  with  absolute  accuracy.  He  is,  however, 
bound  to  understand  the  leading  and  fundamental  principles  of  the  common 
law,  and  he  can  not  be  excused  for  ignorance  of  the  public  statutes  of  the 
state."  In  Bwbmir  y.  Oilman,  4  Man.  &  Or.  108,  an  attorney  put  a  constrac- 
tion  on  an  order  of  the  house  of  lords  which  was  doubtful  in  its  terms,  such 
construction  being  different  from  that  adopted  by  the  standing  orders  com- 
mittee and  by  the  house,  and  in  consequence,  a  bill  he  was  intrusted  to  get 
through  had  to  be  abandoned;  on  the  trial  it  was  held  that  he  was  not  guilty 
of  such  groes  negligence  as  to  disentitle  him  to  compensation. 

NsoLBcr  IN  Collection  or  Prbsxntmbnt  ov  Claims. — "  It  is  the  duty  of 
sn  attorney  who  undertakes  the  collection  of  a  debt  (without  special  instruc- 
tions), to  pQTBue  it  through  all  the  stages,  as  well  against  the  sheriff  and  bail 
as  against  the  principal,  till  the  object  is  efiected;  and  he  is  justified  in  not 
prosecuting  (unless  expressly  directed),  in  cases  where  he  is  influenced  by  a 
prudent  regard  for  the  interest  of  the  creditor:"  Per  Skinner,  C.  J.,  in 
Cnoher  ▼.  Hutchinson,  2  D.  Chip.  117.  But  where  the  client  places  a  note  in 
the  attorney's  hand  and  instructs  him  to  bring  suit,  and  th^  attorney,  under 
sn  honest  impression  that  the  client's  interests  would  best  be  subserved  by 
delaying,  omits  to  bring  suit  immediately,  and  the  claim  is  thereby  lost,  the 
attorney  is  liable:  Cox  v.  Livingston,  2  Watts  &  S.  103;  OilbeH  v.  WilliamSy 
8  Mass.  61;  8.  C,  5  Am.  Dec.  77.  In  the  absence  of  peremptory  instructions, 
however,  the  attorney  is  allowed  a  reasonable  discretion  as  to  when  to  sue,, 
sad  what  is  a  reasonsble  time  is  for  the  determination  of  the  jury:  JRhinea  v. 
Seans,  66  Pa.  St.  192.  Six  months'  delay  against  a  failing  debtor  is  unrea- 
sonable: Lfvinfftton  v.  Cox,  6  Barr.  360;  'and  where  the  attorney  delayed  so 
long  that  the  debt  became  barred  by  the  statute  of  limitations,  he  is  charge- 
able: Oidhnm  v.  Sparks,  28  Tex.  426;  Hunter  v.  CcUdtoell,  10  Q.  B.  69;  where 
by  his  groes  n^li^pence  he  puts  the  claim  in  such  a  situation  as  to  embarrass 
the  creditor  in  obtaining  payment,  liability  will  attach,  though  the  debtor 
shrays  has  been  and  stiU  is  able  to  pay:  WUson  v.  Coffin,  2  Cush.  316;  and 
whers  he  agrees  to  collect  a  judgment,  he  is  liable  for  a  failure  to  use  reason- 
sble  care  and  skill  in  the  collection,  though  he  does  not  practice  in  the  county 
where  judgment  was  entered:  RukUe  v.  Poorman,  3  Pa.  224.  A  note  against 
notoriously  insolvent  debtors  was  placed  in  an  attorney's  hands,  with  instruo- 
tioos  to  '* do  the  best  he  could  with  it,"  and  he  exchanged  the  note  with  one 
«l  the  drawers,  who  fraudulently  gave  him  a  note  which  did  not  belong  to 
him.  but  which  was  made  by  solvent  parties;  he  was  held  not  negligent: 

Wrigkt  v.  Ligon,  Harp.  £q.  137.  An  attorney  must  use  reasonable  diligence 
in  presenting  a  claim  against  the  estate  of  a  deceased  delitor;  and  where,  on 
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Mooant  of  a  want  of  proteoation  or  an  nnieatoiiablo  dalay  in  gettiiig  reoog> 
nixed,  the  time  for  diitribation  pawea  withoat  a  recognition  of  the  claim  and 
it  ia  therahjr  loet,  he  ia  reeponaible:  Sieoem  ▼.  Dexter,  66  HL  151;  bat  a  fail- 
nre  to  file  the  daim  againat  an  ineolTent'a  estate  ia  not  negligenoe,  when  it 
appean  that  the  debtor  was  living  at  the  time  the  note  was  pnt  in  his  hands, 
and  it  is  not  shown  that  he  had  knowledge  of  the  debtor's  saboeqnent  death: 
8tul>b§  y.  Brtene^  87  Ala.  027. 

Bbbobb  in  iNsnTuroro  PnociEDnras  or  Sum  at  LAw.-^An  attorney  is 
liable  for  his  dUregard,  in  the  bringing  of  a  suit,  of  a  role  which  is  well  and 
clearly  defined,  and  which  had  existed  and  been  published  long  enough  to 
justify  the  belief  that  it  was  known  to  the  profession;  and  he  can  not  be  al- 
lowed to  prove  at  the  trial  that  he  consalted  a  distingnished  attorney  respect- 
ing the  proper  coarse  to  be  pursued  by  him:  Ooodman  ▼.  WcUber,  30  Ala.  (K. 
8.)  482.  And  where  an  attorney,  in  zoaking  a  writ,  used  a  printed  form  con- 
taining the  common  money  counts,  with  blank  spaces  for  the  insertion  of  the 
sums,  in  which  forms  the  word  hundred,  formerly  printed,  was  omitted  in  the 
later  blanks,  one  of  which  he  made  use  of,  so  that  by  mistake  he  declared  for 
twelve  dollars,  instead  of  for  one  thousand  two  hundred  dollars,  and  property 
of  the  value  of  one  thousand  two  hundred  doUars  was  attached,  but  lost  on  ac- 
count of  the  mistake,  and  the  demand  itself  was  lost  on  aoconnt  of  the  sobse- 
quent  insolvency  of  the  maker;  the  attorney  was  held  liable:  VarjwM  ▼.  Ifnr- 
(in,  15  Pick.  440.  An  attorney  received  instructions  to  sue  for  particular 
average  loss  for  goods  shipped  to  Calcutta  and  there  sold.  Under  an  impres- 
sion that  the  only  defease  the  underwriters  would  set  up  would  be  a  set-off 
against  the  broker  in  whose  name  the  policies  were  effooted,  he  sued  out  writs 
in  the  lord  mayor's  court,  which  had  no  power  to  issue  a  oonunission  for  the 
examination  of  witnesses  abroad;  but  the  actions  being  defended,  a  commis- 
sion became  essential,  and  the  proceedings  were  necessarily  abandoned;  for 
the  loss  consequent  the  attorney  became  chargeable:  Oox  v.  Leech,  1  Com.  & 
(N.  8.)  617.  In  that  case,  Cockbum,  C.  J.,  in  the  coarse  of  his  opinion,  said: 
"If  an  attorney,  with  or  without  express  instructions  from  his  client,  takes 
out  a  writ,  and  proceeds  thereon  in  a  court  of  special  and  peculiar  jurisdic- 
tion, he  is  bound  to  acquaiat  himself  with  the  machinery  by  which  the  prac- 
tioe  of  that  court  is  regulated,  and  to  see  that  it  is  adequate  to  the  carrying 
out  of  the  objects  of  the  suit "  8o  an  attorney  is  responsible  for  bringing  an 
action  within  a  limited  jurisdiction  on  a  cause  of  action  arising  out  of  anch 
jurisdiction:  WiUiama  v.  Oibbe,  6  Nev.  k  M.  788;  also,  where,  on  being  em- 
pk^ed  by  a  master  to  take  proceediugB  against  lus  apprentices  for  misoon- 
duot,  he  proceeded  specially  on  the  sectioa  of  the  statute  relatiog  to  servants 
and  not  to  apprentices:  Hart  v.  Frame,  6  CL  ft  F.  198;  and  for  not  chaig- 
ing  a  prisoner  in  custody  in  due  time:  PiU  v.  Talden,  4  Burr.  2000;  J?tisseB 
T.  Stewart,  3  Id.  1787;  also  where  the  defendant  gives  insufficient  bail,  of  the 
entry  of  which  the  plaintiff's  attorney  fails  to  give  him  (plaintiff)  notice,  in 
consequence  of  which  plaintiff  is  prevented  from  excepting,  and  a  loss  ensues. 
MeWUUama  v.  Hopkins,  4  Rawle,  382. 

NsoLscT  OB  Want  of  Skill  in  ths  Conduct  or  Manaoemknt  ov  a  Suit. 
In  Ood^firoy  v.  Dalton,  6  Bing.  468,  Tindall,  C.  J.,  says:  "He,"  the  attorney, 
"is  liable  generally  for  the  consequences  of  ignorance  of  the  rules  of  practice 
of  the  court  [where  he  practices],  for  the  want  of  care  in  the  preparation  of 
the  cause  for  trial,  or  of  attendance  thereon  with  his  witnesses,  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is  usually  and  or- 
dinarily allotted  to  his  department  of  the  profession."  His  retainer  obliges 
him  to  the  right  oonduct  of  a  suit,  but  not  for  the  judgment  of  the  court,  for 
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thftt  is  beyond  hii  oontrol:  OaUaher  ▼.  Thamptomt  Wright,  466;  Bowman  t. 
rofimeM,  27  Hov.  Pr.  274;  S.  C,  2  Bobt.  385.  Where  an  attorney  soffeied 
a  caae  to  be  called  on  withont  preriooBly  aaoertaining  whether  a  material 
witneea  whom  the  plaintiff  had  undertaken  to  bring  into  oonrt  had  arrived, 
•ad  ooneeqaently  plaintiff  was  nonsoited,  he  waa  held  liable  for  negligence: 
Reece  t.  Bigh^,  4  Bam.  ft  Aid.  202;  and  where  a  aait  is  called  and  tried  as 
an  undefended  canae  in  oonaequence  of  the  defendant's  attorney  neglecting  to 
give  hia  briefs  to  the  coonael,  he  beoomee  chargeable  with  costs:  DeBoti^ignf 
▼.  PeaU^  3  Tannt.  484.  So  when  an  attorney  is  employed  to  oondnot  an 
ejectment  loit,  which  is  refeired  to  an  arbitrator^  and  he  fails  to  attend  at 
the  time  appointed,  he  becomes  responsible  for  the  damages  consequent  upon 
iQch  failure:  Svyatmel  v.  SliiSf  1  Bing.  347.  He  is  also  responsible  for  an 
uureaaonable  delay  in  bringing  a  cause  to  trial;  as  where  an  attorney  em- 
ployed to  recover  certain  land  brought  ejectment  in  1866,  and  in  1870  had 
not  brought  the  cause  to  trial  nor  made  the  necessary  preparation,  and  no  satia- 
factory  excuse  for  the  delay  waa  shown:  Walsh  v.  Shuinway^  55  Dl.  471. 
And  where  a  defendant,  examined  on  oath  before  a  master  upon  a  reference 
to  appoint  a  receiver  upon  a  creditor's  bill,  refuses  on  the  advice  of  his  counsel 
to  answer  questions  of  whose  propriety  and  pertinency  there  is  no  real  doubt» 
and  suffers  damages  thereby,  he  can  hold  his  attorney  therefor:  Qxhum  v. 
Skaw^  7  Paige,  278. 

An  attorney  has  no  implied  power  to  compromise  or  give  up  any  right  of  his 
dient,  or  to  consent  to  a  judgment  against  his  client:  WadhaiM  v.  (Toy,  73  HL 
415;  PrtaUm  v.  HiU,  50  GaL  43;  8.  C,  19  Am.  Bep.  647;  nor  to  confess  judg- 
ment, unless  specially  empowered:  Edwards  v.  EdwardB^  29  La.  Ann.  697; 
though  a  confession  with  the  knowledge  and  at  the  instance  of  the  party  was 
held  sufficient  without  any  special  authorization  to  that  effect,  in  Lyon  v.  Will' 
•cBiis,  42  Ga.  168.  And  if  the  attorney  allows  judgment  to  go  against  him 
by  default  when  he  should  have  pleaded  the  general  issue,  he  is  liable:  Ooc2e- 
froy  V.  Day^  5  Moo.  k  P.  284.  But  a  client  has  no  right  to  control  the  attor- 
ney in  the  due  and  orderly  conduct  of  a  suit,  and  the  latter  may  waive  a  de- 
fault contrary  to  the  instructions  of  his  client,  if  the  case  was  such  that  there 
waa  no  doubt  in  his  mind,  that  according  to  the  settled  rules  of  procedure, 
the  default  would  be  opened  by  the  court  on  the  usual  terms:  AnonymouMy  1 
Wend.  108.  The  attorney  can  not  settle  the  suit  and  conclude  his  client  In 
relation  to  the  subject-matter  in  litigation  without  the  consent  of  lus  client: 
MamiemUe  v.  BeynoUU,  68  N.  Y.  528^  It  is  gross  negligence  to  bring  a  suit 
and  then  diamiss  it  improperly:  £vaM  v.  WairouSf  2  Port.  205;  or  to  dismiss  a 
suit  and  receive  in  payment  claims  upon  other  parties:  Goopwood  v.  BdUU 
will,  25  Miss.  129.  An  attorney  conmkenced  an  action  on  a  replevin  bond; 
two  years  after  suffered  it  to  be  dismissed;  four  years  after  reoonunenced  ac- 
tion aa  on  a  lost  bond,  and  two  years  after  that  dismiiwed  it  as  to  all  solvent 
defendants,  they  having  denied  its  existence  under  oath;  and  the  bond  being 
afterwards  found  in  plaintiff's  office,  he  was  held  responsible  for  the  loss  of  the 
daim:  Waldpolt  v.  Carlide,  32  Ind.  415.  Still  an  attorney  will  be  justified  in 
ceasing  to  proceed  with  the  client's  cause,  unless  instructed  to  go  on,  when- 
ever bonajide  influenced  to  this  course  by  a  prudent  regard  for  lus  client's  in- 
terest: Pennington  v.  YeU,  6  Eng.  212;  nor  is  he  guilty  of  actionable  negli- 
gence if  he  enters  into  a  compromise  without  the  consent  of  his  client,  pro- 
vided he  acts  with  care,  skill,  and  good  faith,  and  the  compromise  is  made 
for  the  benefit  of  the  client,  and  not  in  defiance  of  his  express  instructions: 
CkowH  V.  Pearrot^  14  Com.  B.  (N.  S. )  74;  Crooher  v.  HutehiMon,  2  B.  Chip.  117. 
Where  an  attorney  accepts  employment  in  a  case,  the  law,  in  the  absence  of 
a  special  contract  to  the  contruy,  implies  an  obligation  on  his  part  to  attend 
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to  it  until  it  is  determined,  and  he  can  not  abandon  it  without  just  cause.  Ila 
may  demand  payment  of  fees  abready  earned,  and  if  they  are  not  paid  may 
withdraw  from  the  case:  (7.  db  Si.  L,  B,  H,  Co.  v.  Koemer,  3  Bradw.  248.  Bat 
he  must  give  reasonable  notice  of  his  withdrawal:  Hctrrie  v.  Oaboum,  2  Car. 
<&  M.  632;  Nichols  v.  Wilson,  2  DowL  1031;  C.  <Cr  SL  L.  R.  R.  Co.  v.  Koemer, 
3  Bradw.  248. 

NjsoLiaENCE  IN  Pboobedinos  after  Verdict  or  Judgment. — ^Where  an 
attorney  attempts  the  collection  of  a  debt,  it  becomes  his  duty  to  sue  out  all 
process,  mesne  and  final,  necessary  to  effect  that  object;  he  should  pursue 
bail  and  those  who  have  become  bound:  Pennington  v.  Tell,  6  Eng.  212; 
Crooker  v.  flutchinwrn,  1  Vt.  73;  he  is  liable  for  neglecting  to  charge  defend- 
ant by  execution,  whereby  he  was  discharged:  Russell  v.  Palmer,  2  Wila.  325; 
also  if  non  est  inventus  be  returned  on  the  execution  and  he  fails  to  sue  out 
sekrefcLcias  against  the  bail  in  a  reasonable  time:  Dearborn  v.  Dearborn,  15 
Mass.  315.  But  where  the  law  allows  a  certain  time  for  the  performance  of 
an  act,  an  attorney  is  not  liable  for  delay  if  he  performs  the  act  within  that 
time:  Holmes  \.  Peck,  1  R.  I.  242.  In  that  case  an  attorney  died  twelve  days 
before  the  return  day  of  an  execution,  without  having  levied  the  attachment, 
real  estate  having  been  attached  by  the  original  writ,  and  the  attachment, 
not  being  subsequently  levied,  was  lost;  it  was  held  that  the  attorney  was 
not  liable  for  the  damages  sustained,  as  nothing  had  been  lost  at  the  time  of 
his  death.  Where  an  attorney  submits  a  motion  for  a  new  trial  before  the 
•certificate  in  support  of  it  is  certified,  he  is  liable:  Oamberi  v.  Hart,  44  Cal. 
542;  so,  also,  where  he  obtains  a  new  trial  but  conducts  the  proceedings  in 
-obtaining  it  so  carelessly  and  negligently  that  the  order  granting  the  same  is 
reversed  in  the  supreme  court;  and  his  liability  is  not  altered  by  the  fact 
that  the  attorney  employed  other  counsel  in  the  same  case:  Drcus  v.  Hogan, 
50  Gal.  121;  and  where  a  jury  returned  a  verdict  in  the  attorney's  favor,  and 
he  took  the  same,  and  by  his  negligence  and  unskillfulness  altered  the  verdict 
so  as  to  include  only  a  worthless  piece  of  the  property  sought  to  be  recov- 
ered, and  the  jury  at  his  Request  accept  the  same  as  t^eir  verdict,  he  must 
answer  for  the  damages  that  result:  36  Ind.  319;  so  where,  in  drawing  up  a 
■decree,  the  solicitor  erroneously  inserted  the  word  "inquiry"  for  the  word 
*'  sale."    In  re  Bolton,  9  Beav.  272. 

An  attorney  has  no  power  to  satisfy  a  judgment  without  payment:  Monde- 
ville  V.  ReynMs,  68  N.  Y.  528;  nor  to  release  the  same:  KirVs  appeal^  87  Pa. 
St.  243;  30  Am.  Rep.  357;  nor  to  settle  the  judgment  by  allowing  the  same 
in  payment  of  an  account  against  himself:  Chapman  v.  Burt,  77  111.  337;  nor 
to  receive  payment  in  depreciated  money:  TrumbuU  v.  Nicholson,  27  Id.  149; 
nor  to  receive  anything  but  money  in  payment:  Herriman  v.  Shomon,  24 
Kan.  387;  S.  C,  36  Am.  Rep.  261. 

Liability  or  Attorney  for  Neoliokncb  of  Partner,  Clerk,  or  Sub- 
attorney. — lAwyers  practicing  in  partnership  are  equally  responsible  for  each 
other's  negligence  or  want  of  skill,  and  each  individual  member  is  liable  for  the 
misconduct  of  any  of  the  other  members:  Poole  r.  Gist,  4  McCord,  259;  Dwigld 
V.  Dimon,  4  La.  Ann.  490;  Norton  v.  Cooper,  3  Sm.  ft  G.  375;  Wilkinson  v. 
Oriswold,  12  Smed.  ft  M.  669;  Livingston  v.  Cox,  6  Pa.  St.  360.  He  can  not  re- 
lieve himself  from  liability  by  hiring  or  substituting  other  counsel:  Smalltoood 
v.  Norton,  20  Me.  83.  And  where  he  employs  another  person  to  prosecute  a 
•claim  placed  in  his  hands  for  collection,  he  is  chargeable  with  the  negligence  of 
the  person  so  employed,  and  he  is  not  relieved  from  liability  by  the  fact  that 
such  person  ii  himsdf  a  competent  attorney :  Walker  v.  Stevens,  79  111.  1 93.  So 
where  notes  were  placed  in  his  hi^d  for  collection,  and  the  maker  residing  in 
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«  county  where  the  attorney  did  not  practice,  he  sent  them  to  an  attorney  in 
that  connty,  and  the  latter  collected  them  and  converted  them  to  his  own 
lue,  he  is  liable  to  the  client  for  the  amonnt:  Pollard  v.  Rowland^  2  Blackf. 
22.  And  where  a  reoeiTer  was  appointed  hy  the  coart  upon  the  represen- 
tation of  the  plaintiff'B  solicitor  that  the  receiver  had  entered  into  the  usnal 
recogniwmcwa,  which  he  had  not  in  fact  done;  and  a  loss  occurred  in  conse- 
^eooe  of  the  receiver's  liability  being  only  in  the  nature  of  a  simple  contract, 
the  solicitor  was  held  personally  responsible,  though  he  practiced  in  the 
country  and  the  representations  were  made  by  his  London  agents:  Simmona 
V.  Rose,  31  Beav.  1.  An  attorney  must  answer  to  the  client  for  the  negli- 
gence of  his  derk  as  much  as  if  it  was  his  own  inmiediate  act:  Floyd  v.  2fan- 
^  3  Atk.  668;  Birkbeck  v.  Stafford,  14  Ab.  Pr.  285,  as  where  the  employee 
of  aa  attorney  failed  to  give  him  notice  of  the  trial  of  a  cause  which  was  con- 
sequently undefended  and  lost:  GoUard  v.  Oriffin,  Barnes,  37;  also,  when  he 
collected  money  and  gave  it  to  a  third  person,  from  whom  it  was  stolen, 
even  though  such  third  person  was  trustworthy:  Orayson  v.  WiUduBon,  5 
Smed.  &  M.  268. 

MlSCELLAN«>17S  APPUGATIONS  OF  THB  RCTLB  REQUIRING    DILIGENCE  AND 

Skiu:.. — When  there  is  reasonable  doubt  whether  an  instrument  drawn  by 
an  attorney  is  illegal  or  not  on  account  of  champerty,  and  there  is  no  want 
of  ordinazy  care,  and  the  attorney  consults  those  in  whom  he  had  confidence 
and  acta  under  their  advice,  he  is  not  liable  if  the  instrument  afterwards 
proves  illegal;  he  does  not  guarantee  the  instrument:  Potts  v.  Sparrow,  8  Car. 
A  P.  749.    But  an  attorney  acting  for  a  lender  is  liable  if  he  takes  insufficient 
secnrity:  Donaldson  v.  HaUane,  7  CI.  ft  Fin.  762;  Langd/m  v.  Oodfrey,  4 
Foat.  ft  F.  445;  or  where  he  received  instructions  to  prepare  security  for  the 
payment  of  an  annuity,  and  he  does  so  by  mere  agreement  and  not  under 
seal:  Parker  v.  RoUs,  14  Com.  B.  691;  and  where  he  lent  money  to  A.  on  an 
agreement  by  which  C.  charged,  as  security,  his  interest  in  five  thousand 
poonda  consols,  standing  in  the  names  of  trustees  in  trust  for  him,  but 
neglecting  to  give  the  trustees  notioe,  a  judgment  creditor  who  subsequently 
obtained  a  charging  order  under  statutes  1  and  2  Via,  c.  110,  sec.  4,  notice 
of  which  he  gave  to  the  trustees,  obtained  precedence,  in  consequence  of 
which  the  debt  was  lost:   FToto  v.  Poreer,  3  El.  ft  BL  743;  S.C.,2C.L.  1553. 
An  attorney  employed  to  complete  a  contract  for  the  purchase  of  leasehold 
property,  must  make  a  reasonable  inquiry  into  the  vendor's  title,  and  he  is 
liable  if  the  vendee  is  afterwards  turned  out  on  account  of  a  mortgage  on  the 
place  and  loses  the  purchase  money:  AUen  v.  Clark,  1  N.  R.  358;  so  where  a 
solicitor,  in  the  published  rental  of  premises  advertised  to  be  sold,  misde- 
•cribed  one  portion,  he  becomes  chargeable  with  the  consequent  damages: 
Tofflor  V.  Qorman^  4  Ir.  Eq.  550.    But  where  an  attorney  employed  to  draw 
np  a  deed  of  assignment  for  the  benefit  of  creditors  by  a  person  whose  prop- 
erty he  knew  had  been  taken  possession  of  on  a  petition  for  protection  by  the 
offiiieial  assignee,  is  informed  by  the  client  that  he  lielieves  all  the  creditors 
would  ngn,  he  (the  attorney)  is  not  bound  to  ascertain  whether  the  creditors 
would  sign,  and  it  is  not  negligence  in  him  not  to  do  so:  Lewis  v.  CoUard,  2 
Com.  L.  1345;  S.  C,  14  Com.  B.  208.    An  attorney  may  be  liable  for  a  debt 
lost  by  his  n^ligence,  but  is  not,  of  course,  liable  for  the  loss  of  the  evidence 
•of  the  debt;  and  in  a  suit  brought  against  him  for  such  loss,  he  may  show 
that  the  plaintiff  had  another  remedy  for  the  recovery  of  his  debt,  which  he 
has  snoccifully  pursued:  Huntington  v.  Rumnill,  3  Day,  390. 

Mjususb  or  Damages  against  an  Attorney. — If  a  party  sustains  loss 
by  the  negligence  or  want  of  skill  of  his  attorney,  the  latter  is  liable  in  dam- 
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ages,  to  be  measured  by  the  amount  of  the  aetnil  I088  raituned:  Mardis  ▼. 
ShachUfcrdy  4  AUl  483;  PenningUm  ▼.  TdU  6  Eng.  212;  NUha  v.  Lawton^ 
1  Qa.  275;  Cox  v.  SnUivan,  7  Id.  144;  SUvcm  ▼.  YraOwr,  65  lU.  151;  EoeU» 
▼.  Stephenaon,  3  Bibb,  517;  Qraymm  ▼.  ITiUMWoiit  5  Smed.  ft  M.  268;  iStey- 
4iam  V.  Fanee,  2  McLean,  99;  AmM  v.  J?o&tfuon,  3  Daly,  298;  (Vottber  v. 
ffutchitucm,  2  D.  Chip.  117;  Bootes  v.  Sitonc,  2  Leigh,  650.  The  nominal 
amount  of  the  debt  in  the  first  soit  is  not  the  criterion:  EeeUs  ▼.  SiephoMon, 
3  Bibb,  517;  Coib  ▼.  SuUivan,  7  Oft.  144;  Orooker  v.  HiUchmmm,  2  D.  Chip. 
117;  and  where  the  negligence  oomphuned  of,  in  its  legal  effects,  worics  no 
injury  to  the  client,  the  attom^  is  not  liable:  Harter  y.  JforrM,  18  Ohio  St. 
492.  It  is  incnmbent  on  the  plaintifiT  to  show  that  he  had  a  valid  claim 
which  has  been  impaired  or  lost  by  the  negligence  or  miscondact  of  the  at> 
tomey :  SpUler  v.  Daivid$on,  4  La.  Ann.  171;  for  unless  this  be  shown,  he  is 
liable  only  for  nomiDal  damages:  Pennington  v.  Yell,  6  Bng.  212.  The  proof 
of  actual  daoiage  may  extend  to  facts  that  occur  and  grow  out  of  the  injury, 
even  up  to  the  day  of  the  verdict:  WUeox  v.  Piummer,  4  Pet.  172. 

As  a  general  rule,  an  attorney  is  not  liable  for  interest  on  the  demand,  but  he 
is  chargeable  with  interest  where  he  collects  money  and  oonverts  it  to  his  own 
use:  Chapman  v.  Bwrt,  77  HI.  337;  Waldpole  v.  Biehop,  31  Ind.  156;  Man^fidd 
V.  WUheraon,  26  Iowa,  482;  or  is  guilty  of  unreasonable  delay  in  paying  it 
over:  Dvfight  v.  Simonf  4  La.  Ann.  490;  Chapman  v.  BuH,  77  HI.  337;  or 
tenders  client  an  insufficient  amount,  after  deducting  his  fees:  Keteham  v. 
Thorp,  91  Id.  611.  In  Johmon  v.  Semple,  31  Iowa,  49,  and  Waldpole  ▼. 
Bishop,  31  Ind.  156,  it  was  held  that  a  demand  must  be  made  of  the  attorney 
to  charge  him  with  interest.  The  amount  of  the  damages  lies  with  the  jury, 
and  id  determined  by  it:  Qodefroy  v.  Jay,  5  Moo.  ft  P.  284;  Btteadl  ▼.  Palmer, 
3  Wils.  325;  Crooker  v.  Huichhmm,  2  D.  Chip.  117;  Scdee  v.  SUphenaon,  & 
Bibb,  517. 


EWING  V.  GUDWELL. 

[3  HOWABD,  832.] 

Fbom  a  Voluntabt  Nonsuit,  a  writ  of  error  will  not  lie. 
CovBTS  DO  NOT  POSSESS  PowsR  TO  NoNsuiT  in  this  state,  but  they  instmoi 
the  jury  to  find  as  in  case  of  a  nonsuit. 

Erbob  to  the  circuit  court  of  Warren  county.  The  opinion 
states  the  case. 

Norcom  and  AHayson,  for  the  plaintifb  in  error. 

Mayes,  contra. 

By  Court,  Tbotteb,  J.  This  was  an  action  of  assumpsit,  in 
the  Warren  circuit  court,  upon  a  bill  of  exchange.  The  defend- 
ants pleaded  non  assumpsit.  On  the  trial  the  plaintifTs  offered 
CO  read  to  the  jury  the  bill  on  which  the  suit  was  brought,  which 
the  court  refused,  on  the  ground  of  variance  in  the  description 
of  the  bill  declared  on,  from  the  one  offered  in  evidence.  The 
plaintiffs  then  suffered  a  nonsuit,  and  there  was  judgment  against 
them  for  the  costs. 


Jan.  1839.]  Ewinq  v.  Gudwell.  97 

In  answer  to  fhe  assignment  of  eirorSy  it  was  insisted  by  the 
connsel  for  the  defendants  that  this  is  not  a  proper  ease  for  a 
writ  of  error,  and  that  error  will  not  lie  from  a  judgment  for  a 
Yohmtaiy  nonsoit.  It  is  yery  evident  that  the  reasons  in  sup- 
port of  appeals  and  writs  of  error,  can  not  be  made  to  embrace 
the  case  of  a  voluntaiy  default;  for,  in  that  case,  though  the 
judgment  be  ever  so  erroneous,  yet  being  a  consequence  of  the 
party's  own  conduct,  he  can  not  be  heard  to  impeach  it.  It  is  a 
judgment  sought  by  the  party,  and  supposed  to  be  rendered  for 
his  benefit.  How  then  can  he  complain  of  it?  Can  it  be  assigned 
for  error  that  the  court  allowed  the  plaintiff  to  take  the  step 
asked  for  by  himself  ?  This  view  of  the  subject  has  been  taken 
by  the  courts  in  England,  and  also  by  those  in  this  coimtry.  In 
the  case  of  Eempland  y.  MbCavJey,  4  T.  B.  436,  it  was  held  by 
all  the  judges,  that  error  would  not  lie  on  a  yoluntary  nonsuit. 
They  say ''  it  is  apparent  that  there  can  be  no  error  of  which  the 
plaintiff  can  ayail  himself;  for  if  the  record  were  manifestly 
erroneous,  the  plaintiff,  who  has  made  default  by  suffering  a 
nonsuit,  can  neyer  have  a  judgment  afterwards  in  his  fa^r. 
«<  The  case  of  Box  y.  Bennei,^  1  H.  Bl.  432,  is  an  authority  for 
the  same  doctrine.  The  case  of  Ihans  y.  T?ie  United  States,  5 
Cranch,  280,  is  identical  in  principle  with  the  one  before  us,  and 
it  was  there  held  by  the  supreme  court  of  the  United  States,  that 
error  could  not  be  supported.  Insupportof  the  writ  of  error,  the 
counsel  for  the  plaintifftt  have  relied  on  the  case  of  Smith  y.  iMtts* 
2  Johns.  9;  and  other  cases  decided  by  the  supreme  court  of  New 
York.  But  upon  looking  into  these,  we  find  that  in  each  of 
them  the  nonsuit  was  compulsory,  was  the  judgment  of  the  court 
upon  the  motion  of  the  defendant,  and  that  it  was  resisted  by 
the  plaintiff;  such  was  the  case  of  Smith  v.  Suits. 

In  Van  De  Veer  y.  Stanton,  1  Oow.  82,  the  justice  before  whom 
the  cause  was  tried,  nonsuited  the  plaintiff  on  the  motion  of  the 
defendant,  and  gaye  judgment  against  him  for  the  costs.  The 
supreme  court  says:  **  The  justice  erred  in  nonsuiting  the  plaint- 
ifll"  In  8chem£rhom  y.  Jenkins,  7  Johns.  373,  the  same  prin- 
cqde  is  stated.  It  was  an  action  of  assault  and  battery  by  an 
infant.  The  defendant  pleaded  in  chief.  It  was  admitted  at 
the  trial  that  the  plaintiff  was  an  in&nt.  The  defendant  there- 
iqpon  moyed  for  a  nonsuit,  xmless  a  guardian  was  appointed  for 
the  plaintiff,  and  none  being  appointed,  the  court  ordered  the 
plaintiff  to  be  nonsuited.  In  New  York,  the  courts  possess  the 
power  to  nonsuit  the  plaintiff;  and  when  this  is  done  against  his 

1.  Bern  ▼.  B€imaiL  a.  SmiXk  ▼.  8¥tt$» 
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consent,  he  should  be  allowed  to  impeach  the  decision.  In  this 
state  the  courts  possess  no  such  power,  and  neyer  exercise  it. 
The  utmost  extent  to  which  they  can  go  is  to  instruct  the  jury  to 
find  a  verdict  as  in  case  of  nonsuit,  and  this  is  often  done.  When 
erroneously  done,  the  plaintiff  has  an  undoubted  right,  upon 
principle  and  authority,  to  review  the  judgment  in  the  court  of 
errors.  In  the  present  case,  the  plaintiff  voluntarily  abandoned 
his  cause,  made  default  in  the  language  of  the  books,  and  suf- 
fered a  nonsuit.  This  step,  on  his  part,  may  have  been  super- 
induced by  an  error  in  the  court  in  rejecting  his  proof;  but  that 
can  not  alter  the  effect  of  the  judgment.  We  can  not  look  into 
the  motives  which  influenced  the  plaintiff.  It  is  sufficient  that 
the  record  informs  us  that  he  was  nonsuited  by  his  consent,  and 
on  his  own  motion. 
Let  the  cause  be  dismissed  with  costs  to  the  defendant,  etc. 


QBAsmvQ  CoMPULSOBT  NoNSUiT:  See  note  to  French  v.  Smithy  24  Am.  Deo. 
620,  Noiuait  does  not  bar  a  subsequent  suit  for  the  same  canae  except  in 
some  particular  case:  Dana  v.  OiU,  20  Id.  255.  Appeal  from  an  order  of  the 
cirouit  court,  refusing  to  set  aside  a  nonsuit,  lies  to  the  supreme  court:  Sinum*9 
Eai^n  V.  Oratz,  23  Id.  33. 

Ebbobs  in  Favob  of  a  Pabtt  objecting  to  a  decree  are  not  alone  raf- 
6cient  ground  for  revising  it:  Qriffith  v.  Depew^  13  Am.  Deo.  141;  Browm  ▼. 
CaldweU,  13  Id.  660. 


Newman  v.  Fosteb. 

[3  HOWASD,  883.] 
FUdSTIFW  IN  EjBCTMSKT  IS  ENTITLED  TO  ReOOVER  npOD  foU  pTOOl  of  tltlt 

and  an  adyerse  possession  by  the  defendant  at  the  time  of  the  oommaoo^ 

ment  of  the  suit. 
It  18  NOT  Bbkob  to  Refuse  Instructions,  unless  the  party  showa  proof  to 

which  they  could  be  applied. 
BouNBABT  A  QUESTION  FOR  THE  JuBT.— Whether  a  boundary  has  been  so 

run  and  marked  as  to  preclude  further  inquiry,  is  a  question  for  the  jury. 
Galls  of  Patent  mat  be  Co.ntbolled  bt  Subvbt. 
Abtifioial  ob  Natubal  Boundabies  Pbevail  over  courses  and  distanoea. 
Pabol  Evidence  is  Admissible  to  Prove  Boundabt. 
A  Maf  and  Gebtificate  of  Subvxt  abb  not  Conclusivb  EvTDKifaB  per 

96  that  the  lines  were  run  as  marked  on  therA,  but  they  are  open  to  ex- 

planation  by  the  surveyor. 
To  Bbino  Plat  within  Bulb  of  Closed  Subvet,  the  line  of  division  must 

be  marked  on  the  ground. 
In  Ejectment,  Evidence  of  Defendant's  Possession  at  oonunencement  of 

the  suit  is  necessary. 
A  Special  Consent  Rule  is  Necessary  only  where  actual  entry  must  be 

made  previous  to  suit  brought. 
Bbbob  will  mot  Lib  loFaUawanoe  ef  aBMnndmnnts. 
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Ejectment.     The  question  arose  as  to  the  boundary  line  be* 
tween  two  adjoining  sections.     The  title  to  the  sections  them- 
selves waa  not  in  dispute.    The  appellees  rely  upon  the  plat  and 
certificate  of  survey  made  by  the  surveyor-general,  and  returned 
to  the  office  of  the  register,  containing  a  diagram  of  the  sec- 
tions and  the  established  comer  on  the  township  line.    A  dotted 
line,  as  shown  by  this  map,  runs  from  this  comer  diagonally 
north-west,  then  turns  to  the  north-east,  and  continues  till  it 
strikes  the  external  boundary.    The  appellees  claim  the  land 
east  of  this  line  as  included  in  their  section.    The  appellants 
claim  under  a  map  made  from  an  actual  survey  after  the  suit 
was  commenced.    It  differs  from  the  other  in  no  particular,  ex- 
cept that  the  boundary  line  runs  due  north  from  the  established 
comer.     The  appellant  claims  the  land  west  of  the  line  thus 
run.     McFail,  the  last  surveyor,  states  that  he  made  diligent 
search  for  the  boundaiy  as  indicated  by  the  dotted  line,  but 
could  not  find  it,  and  that  no  division  line  had  ever  been  run 
and  marked  on  the  ground  between  the  two  sections,  imtil  he 
had  run  his  line,  as  shown  on  his  map.     The  appellees  admit 
this  fact,  and  also  that  this  is  the  true  line  of  division  under  the 
act  of  congress  of  February  11, 1805,  but  insist  that  the  dotted 
line  is  a  part  of  the  plat  of  survey,  and  though  made  in  mistake, 
is  to  be  taken  as  the  settled  boundary  line,  and  can  not  be  cor- 
rected to  the  prejudice  of  their  claim.     The  plaintiff  moved  the 
court  to  instruct  the  jury  that  if  they  believed  the  defendants, 
at  the  commencement  of  the  suit,  were  in  possession  of  the  land 
to  which  they  had  shown  title,  they  must  find  for  the  plaintiff; 
and  also,  that  if  the  boundary  line,  as  shown  by  the  dotted  line 
in  the  original  survey,  was  not  actually  run  and  marked  on  the 
ground,  that  the  true  division  line  was  to  be  ascertained  by  run- 
ning due  north  from  the  established  comer,  and  if  the  defend- 
ants are  in  possession  west  of  this  line,  they  must  find  for  the 
plaintiff.    The  court  refused  to  give  these  instructions.    This  re- 
fusal was  assigned  for  error.     Plaintiff  also  assigned  for  error 
that  the  court  allowed  the  defendant  to  amend  the  consent  rule. 

H^rasher,  for  the  appellant. 

By  Court,  Tbottkb,  J.  That  the  plaintiff  in  ejectment  is  en- 
titled to  recover  upon  full  proof  of  title,  and  an  adverse  pos- 
session by  the  defendant,  at  the  time  of  commencing  the  suit,  is 
a  l^ial  proposition  not  susceptible  of  controversy.  It  is  not 
every  refusal,  however,  to  state  legal  principles  to  a  jury,  how- 
ever dear  in  themselves  as  absteaot  doctrines  of  the  law,  which 
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will  be  decided  to  be  error.     It  is  sometiines  very  hazardous  to 
lay  general  principles  of  law  before  the  jury,  where  they  can  not 
be  directly  applied  to  the  fiicts  in  proof.    It  has  been  uniformly 
decided,  therefore,  that  it  is  not  error  in  the  judge  to  refuse  in- 
str actions  unless  the  parfy  shows  the  existence  of  proof  to  which 
they  can  be  fairly  applied.    Before  we  can  decide  that  the 
court  below  was  wrong  in  refusing  this  instruction,  it  will  be 
necessary  to  examine  in  connection  with  it,  the  facts  of  the  case, 
aQd  this  will  be  done*in  determining  upon  the  propriety  of  the 
second  instruction  asked  for  and  refused.    The  questions  em- 
braced in  this  instruction  are  essentially  all  that  arise  out  of  the 
whole  record,  and  in  disposing  of  them  we  shall  necessarily 
decide  this  cause.    The  principles  inyolyed  in  the  above  charge, 
asked  for  by  the  plaintiff,  are  within  the  established  rule  upon 
the  subject  of  boundary.    The  act  of  congress,  of  the  eleventh 
of  February,  1805,  provides,  that  the  boundary  lines  of  sections, 
which  shall  not  have  been  actually  run  and  marked,  as  required, 
shall  be  ascertained  by  running  straight  lines  from  the  estab- 
lished comers  to  the  opposite  corresponding  comers,  but  in 
those  portions  of  the  fractional  townships  where  no  such  oppo- 
site corresponding  comers  have  been  or  can  be  fixed,  the  said 
boundary  line  shall  be  ascertained  by  running  from  the  estab- 
lished comers,  due  north  and  south,  or  east  and  west  lines,  as 
the  case  may  be,  etc.    If  there  was,  then,  no  proof  before  the 
jury,  that  the  division  line  between  the  sections  had  been  actually 
run  and  marked  on  the  ground  by  the  original  survey,  the  line 
could  be  ascertained  in  no  other  legal  mode  than  that  pointed 
out  in  the  actof  congress  referred  to.    Whether  it  had  been  run 
and  marked  so  as  to  close  all  further  inquiries  into  the  question 
of  boundary,  was  certainly  a  question  for  the  jury.    And  it  might 
very  properly  have  been  submitted  for  their  determination. 
With  a  view,  however,  to  determine,  fully  and  satisfactorily,  the 
whole  question  involved  in  this  assignment  of  the  errors,  we  will 
consider  it  in  connection  with  the  decision  made  by  the  judge, 
upon  the  l^gal  effect  of  the  dotted  line  of  partition  in  the  original 
plat  of  survey.    That  decision  was,  that  this  line  being  part  of 
the  map  and  so  appearing  upon  its  face,  could  not  be  corrected 
after  a  sale  of  the  land,  though  made  in  mistake. 

The  rule  on  this  subject  is  well  settled,  and  is  tmiform  in  all 
the  cases  which  have  been  adjudicated  where  boundary  was  to 
be  ascertained.  The  survey  is  to  be  taken  as  part  of  the  patent. 
It  is  the  source  of  title,  is  a  matter  of  record,  and  may,  there- 
fore, be  resorted  to  in  order  to  control  the  calls  of  the  patent. 
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A  consequence  of  this  principle  is,  that  if  the  plat  and  certificate 
of  survej  show  artificial  or  natural  boundaries,  though  they 
may  vary  from  the  course  or  distance  called  for,  they  will  never- 
theless be  taken  as  the  true  boundaries  of  the  tract,  if  they  caa 
be  well  ascertained  as  described  in  the  grant:  1  Marsh.  £$;' 
Pirtle's  Dig.  125.    The  reason  and  policy  of  this  doctrine  19  ^eH 
explained  in  the  case  of  Hubert  and  Wife  v.  Wise  et  iit,%  d  CbJI, 
238.'   Judge  Pendleton  says:  *'  The  marked  trees  Ti|M9atthe  land 
remain  invariable,  and  are  to  govern  as  to  the  boutidary.     Such 
lineSy  therefore,  when  proved,  are  never  sofiebed'to  be  departed 
from.    If  the  true  line  according  to  cbos^aSiid  distance,  called 
for  in  the  plat  and  certificate  of 'fmrVcy,  depart  from  the  line 
proved  to  be  actually  run,  and*  evidenced  by  marked  trees  or 
other  natural  or  artificial  ^monuments,  the  latter  must  prevail;" 
and  he  gives  as  the  reasonr;  the  liabilities  to  mistakes  by  the  sur- 
veyor, sometimes  putting  north  for  south,  east  for  west,  or  in 
copying  the  descriptions  into  the  patent.    It  would  be  highly 
detrimental,  therefore,  if  a  mistake  in  the  calls  of  a  patent  might 
not  be  corrected  by  reference  to  the  plat  and  certificate  of  survey. 
In  the  case  of  Throop  v.  Cheeseman,  16  Johns.  264,  it  is  said  by 
the  court  that  the  comer  of  lots  as  fixed  by  the  surveyor-general 
can  not  be  disregarded.    In  the  case  of  Lyon  v.  Bass  and  Wife^ 
1  Bibb,  467,  the  same  doctrine  is  fully  stated  and  illustrated. 
The  court  say,  when  a  line  has  been  ascertained  and  marked  by 
natural  or  artificial  objects,  it  is  to  be  considered  as  the  proper 
boundary,  though  found  to  deviate  from  a  rectilinear  or  mathe- 
matiGal  line.    That  case  was  precisely  analogous  to  the  one 
before  the  court.    Both  parties  claimed  under  deeds  from  the 
flame  grantor.    The  farms  lay  adjoining,  and  the  question  was 
purely  one  of  boundary.    The  piuidtion  line  called  to  run  from 
comer  to  comer  without  any  intervening  object.    By  a  plat  filed 
in  the  cause,  the  spring  which  was  claimed  to  be  on  the  land  of 
the  defendant  was  represented  to  be  one  pole  from  a  straight 
line  according  to  the  calls  in  the  deed.    But  the  proof  was  full 
that  the  line  of  partition  which  was  run  by  the  grantor,  passed 
through  the  middle  of  the  spring  and  was  so  run  purposely  to 
give  both  farms  the  use  of  the  water.    And  on  this  proof  the 
court  decreed  in  favor  of  the  complainants  to  have  the  quiet  and 
undisturbed  use  of  the  spring. 

The  general  rule  is  as  stated  and  relied  on  by  the  counsel  for 
the  appellees,  that  the  actual  or  visible  boundary,  whether  nat- 
ural or  artificial,  called  for  in  a  certificate  of  survey,  is  to  pre- 

1.  JVoncCf  T.  m^MUrig^  1  A.  K.  Manh,  96. 
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vail  so  long  as  it  can  be  found  or  proved.  The  legal  presump- 
tion is,  that  the  surveyor  has  done  his  duty  by  marking  and 
bounding  the  survey.  And  though  this  presumption  can  be  de- 
stroyed by  undoubted  testimony,  yet,  as  this  was  the  fault  of 
:lhQ*€ifficer  of  the  government  and  not  of  the  ovnier  of  the  sur- 
v«y;  herought  not  to  be  injured.  This  being  the  case,  the  pres- 
ent'inquuy  is  satisfied  by  determining  whether  the  line  of  par- 
tition ^w'c»0^*the  sections  in  this  case,  was  actually  run  and 
marked  by  the  original  survey.  The  question  of  boundary  is  to 
be  decided,  like*  all  >6i^ers,  by  proof,  and  parol  evidence  is  as 
much  admissible  to'plreV^'  boundary  as  any  other  &ct.  We  will, 
therefore,  consider  this'  iiubje6t  in  reference  to  the  testimony 
furnished  by  the  original  plal'bf  the  survey,  and  by  the  witness 
who  testified  in  regard  to  it.  Dckiis  the  map,  per  se^  furnish  us 
with  conclusive  evidence  that  the  line  wais  run?  If  so,  the  con- 
troversy is  at  an  end,  for  it  can  not  be  disregarded,  nor  can  it 
now  be  corrected.  What  are  the  indications  on  the  plat,  that 
this  was  done?  The  dotted  line  from  the  comer  which  runs 
north-west  and  intersects  the  Flowers  tract,  is  the  evidence  re- 
lied on  by  the  defendants.  Is  this  to  prevail  in  contravention 
of  the  established  and  admitted  fact  that  it  is  a  wide  deviation 
from  the  true  line  as  ascertained  by  actual  survey?  Is  it  to  con- 
trol the  acknowledgments  of  the  parties,  and  the  proof  of  wit- 
nesses ?  It  may  be  answered  that  it  certainly  must,  and  accord- 
ing to  settled  rules  should  do  so,  if  it  is  to  be  considered  as  a 
part  of  the  plat  and  certificate  of  survey.  Is  every  trace  or  line 
upon  the  map  to  be  regarded  as  an  essential  and  constituent  part 
of  the  survey,  in  the  absence  of  any  collateral  or  concurrent 
testimony  of  the  surveyor  to  designate  its  office?  Does  every 
lineament  of  the  plat  speak  a  certain  and  well-defined  language? 
What  is  spoken  by  the  dotted  line  in  this  plat?  We  are  not 
authorized  to  say  what  office  it  performs,  because  there  is 
nothing  in  the  certificate  of  the  survey  itself,  whidi  explains  it. 
But  it  may  be  said  in  answer  to  all  this,  that  the  purchaser  is 
not  to  be  prejudiced  by  difficulties  of  this  character.  That 
he  bought  on  the  faith  of  the  survey,  and  that  the  line  of  bound- 
ary indicated  on  the  plat  is  to  be  preserved  at  all  events.  But 
this  would  only  lead  us  directly  back  to  the  question  of  the 
intrinsic  proof  furnished  by  such  a  line.  Looking  at  it  as  a 
naked  trace  of  the  pen,  one  who  is  not  conversant  with  the  struc- 
ture and  figure  of  maps  of  this  kind,  and  the  uses  of  the  various 
lines  of  the  diagram,  would  be  able  to  form  no  opinion  perhaps. 
But  if  it  should  so  attract  attention  as  to  excite  a  curiosity  to 
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find  out  its  use  and  object,  an  inquiiy  wonld  be  veiy  natoiallj 
made  of  the  suryejor  himself  to  explain  it.  Its  meaning  wonld, 
therefore,  depend  on  his  explanation.  As  a  technical  question 
of  science,  its  design  upon  the  map  is  to  be  determined  by  the 
opinion  of  those  whose  skill  in  the  science  enables  them  to  de- 
cide. The  testimony  of  McFail  is,  therefore,  to  be  regarded  on 
this  subject.  He  was  one  of  the  deputy  surveyors  of  the  United 
States.  He  says  that  this  dotted  line  from  the  comer  at  B.  is 
not  designed  to  fix  the  boundary.  That  it  is  no  line.  That  the 
dotting  of  it  is  evidence  that  the  partition  or  boundary  between 
the  two  sections  neverwas  run  and  marked  on  the  ground  as  re- 
quired by  law.  And  this  is  so  understood,  he  tells  us,  among 
all  surveyors.  This  must  also  have  been  the  view  taken  of  it  by 
the  surveyor-general,  who  ordered  McFail  to  make  the  survey 
returned  by  him  and  approved  by  the  surveyor-general.  We 
take  it,  therefore,  that  the  dotted  line  upon  the  face  of  the  orig- 
inal map  contains  no  intrinsic  proof  that  the  boundary  indicated 
by  it  was  ever  made.  Is  there,  then,  any  extrinsic  proof  that  it 
was  ever  ran  ?  There  is  none  furnished  us.  On  the  contrary, 
all  the  evidence  on  the  record  shows  that  it  never  was  run.  The 
surveyor,  McFail,  states  that  he  searched  diligently  for  the  line 
but  could  find  none,  and  that  none  had  ever  been  run  and 
ma4F^  on  the  ground  by  any  one  untQ  he  did  it.  This  proof  is 
fully  calculated  to  destroy  the  force  of  the  dotted  line,  if  it  did 
not  cany  its  own  explanation  upon  it  face.  For  even  in  cases 
where  the  line  has  been  run,  if  there  were  no  objects  on  its  direc- 
tion to  give  it  locality,  or  where  those  that  existed  have  become 
extinct,  it  must  then  be  ascertained  by  the  course  called  for. 

If,  therefore,  we  adopt  the  interpretation  of  the  dotted  line, 
which  is  contended  for  by  the  appellees,  and  take  it  to  say  that 
the  boundary  was  closed  by  the  original  survey,  by  what  crite- 
rion is  its  identity  and  locality  to  be  ascertained  ?  Where  are 
the  natural  or  artificial  objects  by  which  it  was  ascertained  and 
marked  ?  By  what  monument  can  it  now  be  traced  ?  How  is  it 
to  be  fixed?  Where  are  the  marked  trees  to  indicate  its  direc- 
tion ?  McFail  tells  us  that  there  are  none.  It  is  true  that  the 
line  intersects  the  Flowers  tract,  but  there  are  no  monuments  or 
objects,  on  any  part  of  the  boundary  of  that  tract,  by  which  we 
can  fix  the  point  of  intersection.  If  then  the  line  v^s  run,  we 
have  no  means  of  ascertaining  its  locality.  It  is,  therefore,  in 
reason,  necessity,  and  principle,  the  same  as  if  it  never  had  been 
run.  This  distinction  is  fully  sanctioned  by  the  decision  of  the 
court  in  the  case  before  noticed  of  Lyon  v.  Bo9s  and  WifCy  1  Bibb, 
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238/  The  line  of  division  must  not  only  be  ran,  bat  it  must  be 
marked  on  the  ground,  to  bring  it  within  the  general  rule  of  a 
closed  survey.  We  are  therefore  clearly  of  the  opinion  that  the 
court  below  erred  in  holding  this  line  to  be  conclusiTe  evidence 
of  boundary,  and  also  in  refusing  to  give  the  first  and  second 
instructions  asked  for.  This  disposes  of  all  of  the  errors  as- 
signed, except  that  which  refers  to  the  allowance  of  the  amended 
consent  rule.  The  consent  rule,  as  it  is  technically  termed,  was 
adopted  in  the  court  of  king's  bench  and  common  pleas  in  Eng- 
land, for  the  sake  of  convenience,  and  was  a  consequence  of  the 
fictions  allowed  in  the  action  of  ejectment.  By  its  terms  the 
defendant  simply  consents  to  waive  proof  of  the  lease,  entzy» 
and  ouster,  stated  in  the  declaration,  and  then  the  cause  is  sub- 
mitted to  the  ]\iiy  upon  the  question  of  title.  It  could  never 
work  any  prejudice  to  the  party.  The  practice  for  some  time 
varied  in  the  two  courts,  the  rule  being  special  in  the  common 
pleas  and  general  in  the  king's  bench.  The  court  of  common 
pleas  required  the  defendant  to  specify  the  particular  part  of  the 
premises  to  which  he  claimed  titie.  But  at  this  time,  the  prac- 
tice on  this  subject  is  the  same  in  both  courts,  and  it  is  now  nec- 
essary in  all  cases  to  give  evidence  of  the  defendant's  possession 
of  the  disputed  premises  at  the  time  of  the  commencement  of 
the  suit:  TiUinghast's  Adams  on  Eject.  235;  9  Cow.  661.'  ^ 

The  only  case  now  in  which  a  special  consent  rule  can  be 
necessaiy  is,  where  an  actual  entry  is  necessary  to  be  made  upon 
the  land  previous  to  suit  brought.  Thus,  where  an  ejectment  is 
brought  by  one  joint  tenant,  tenant  in  coxmnon,  or  coparcener 
against  his  companion,  as  an  actual  ouster  is  necessary,  the  de- 
fendant may  apply  to  the  court  upon  affidavit  for  leave  to  file  a 
special  consent  rule,  to  confess  lease  and  entry,  but  not  ouster; 
9  Cow.  236.  And  this  will  always  be  granted:  2  Id.  442.*  The 
effect  of  these  rules  of  practice  is  to  render  nugatory  the  amend- 
ment of  the  consent  rule  in  this  cause.  Since  it  can  have  no 
influence  upon  the  rights  of  the  parties  or  the  qualiiy  and  meas- 
ure of  proof  required  in  the  cause,  it  did  not  prejudice  the 
plaintiff,  and  he  can  not,  therefore,  assign  it  for  error.  Bat,  at 
any  rate  the  allowance  of  amendments  is  not  a  matter  for  which 
error  will  lie:  3  Com.  Dig.  566;  11  Wheat.* 

For  the  reasons,  however,  which  have  been  stated  in  relation 
to  the  other  assignment  of  errors,  the  judgment  of  the  court  be- 
low must  be  reversed,  the  cause  remanded,  and  a  venire  de  novo 
awarded. 

1.  1  Bibb,  466.  2.  Jackivn  y.  Ivet.  8.  Jtukton  V.  Xyfia. 

4.  CJdrae  t.  JUUddetr,  U  WhML  MO. 
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BouvBABZBS^  WBIOE  FftBVAZL:  Soenoteto  Wrnddlr.  Jackion^  22  Am.  Dea 
642,  and  Heaion  v.  Hbdgstf  90  Id.  794^  citing  caaw  In  the  Amerioui  Decidoiis. 
Natiml  or  artifidal  boundaries  in  the  groond  oontrol  the  ooonee  and  dii- 
tances:  HiM y, Powd^ Sid.  722;  JPh>8i y.  SpaukBng, SI  Id,  ISO, takdwi^ 
and  also  have  preference  over  marked  lines  and  generally  oontrol  them: 
Hurieif  ▼.  Morgan,  28  Id.  579,  and  note  684;  bnt  the  natoxal  objects  most  be 
identified:  McCoy  ▼.  CfaOowof,  17  Id.  591.  If  an  established  or  admitted 
line  varies  from  the  calls  of  a  grant,  the  other  lines,  if  not  marked,  shoald  be 
mn  with  the  same  variation  as  the  admitted  line:  Sevier  v.  WUaon,  14  Id. 
741.  If  calls  in  a  grant  are  imperative,  thoy  mast  be  complied  with  and  the 
coorses  and  distances  rejected,  if  they  do  not  correspond  with  the  caUs.  Bat 
if  the  caUs  are  not  imperative  or  can  not  be  proved,  the  location  most  be  ao- 
MifurAinQ  to  the  courses  and  distances:  ffammand  v.  l^idgeJy,  9  Id.  522. 
Courses  and  distances  will  prevail  in  determining  the  temuni  of  a  line,  over 
the  farther  description  of  this  point  as  being  *'  near"  to  given  objects:  Dea  v, 
OrakaMn,  27  Id.  226.  Where  a  conveyance  described  land  by  ooarses  and 
diatanoes  withoat  any  nataral  boundaries,  the  party  in  locating  his  lands 
most  be  confined  to  the  coorses  and  distances,  and  can  not  explain  by  parol 
what  land  was  intended  to  be  conveyed:  HamiUon  v.  Cawood,  1  Id.  378b 

GomxmoH  or  Boukbabibs,  Equttt  Jubisdiotiok  in  Bxlation  to:  See 
note  to  Stmarfa  Heire  v.  Coalter,  15  Am.  Dec  746. 

Bvii>mcB  or  Boukdabt. — Where  a  covenant  to  convey  land  is  silent  as  to 
qnallty,  qoantity,  and  boondaiy,  parol  evidenoe  is  admissible:  Ooek  v.  Tajf" 
lor,  5  Am.  Dec.  650.  Parol  evidence  is  admissible  in  relation  to  the  bound- 
aries of  land,  though  each  boundaries  differ  from  the  courses  described  in  the 
patent:  McNeil  v.  Dixon,  10  Id.  740.  Verbal  agreement  of  adjoining  claim- 
ants and  their  acts  in  pursuance  thereto  in  fixing  upon  a  boundary  line,  is 
evidenoe  that  the  line  sosgreed  upon  is  the  true  line:  NieholY,  LjfUe^e  Lemu, 
26  Id.  240.  Declarations  and  admisBions  of  a  party  are  admissible  as  evi- 
dence of  boundary:  CoaJbt  v  j^peer,  15  Id.  627,  and  note  628;  Deming  v.  C7ar- 
rinffian,  30  Id.  591,  and  note  596.  Mistakes  in  the  caUs  of  a  patent  may  be 
corrected  by  reference  to  plat  and  certificate  of  survey:  Steele  v.  Tttyhr,  18 
Id.  151;  bat  a  survey  is  not  evidence  without  showing  an  authority  to  make 
it,  or  proving  that  such  authority  existed  and  was  afterwards  lost:  WUeon 
▼.  Siomtr,  11  Id.  664.  Questions  in  relation  to  boundary  lines  are  for  the 
determination  of  the  juiy:  Oomegye  v.  CaarUy,  27  Id.  866;  HaU  v.  Powd,  8 
Id.  72. 

LwiBUWiOJii.— The  court  can  not  instruct  the  jury  as  to  whether  facts 
baw  been  given  In  evidence,  bnt  can  only  instruct  tiiem  as  to  the  law  upon 
iwslain  facts,  if  tfasy  shoald  find  them  well  proved:  Iriah  v.  SwiUk,  11  Am. 
Dee.  648.  Abetraet  instrnctions  should  not  be  given:  Porter  v.  BMnao/n^  13 
Id.  153. 

Ambtdicpito. — A  mend  ments  are  largely  within  the  discretion  of  iM  priue 
courts,  bat  this  is  a  legal  discretion,  and  if  abased,  will  be  corrected  on  ap- 
peal: Bobbku  V.  Treadwaif,  19  Am.  Deo.  152;  Carpenter  v.  OcoUn,  21  Id. 
666.  Amendments  allowed  in  supreme  court  arereviewable  in  court  of  erron 
en  a  writ  of  error  which  brings  up  only  the  pleadings  as  amended:  Tuttle  v. 
Jadkmm,  21  Id.  306. 
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Gabteb  v.  Spenoeb. 

[4  HowAXD,  42.] 

A  Patknt  is  thb  Highest  Evidence  op  Title,  and  can  be  impeached  only 

on  the  ground  of  fraud  or  mistake. 
Application  pob  Pbitate  Eitcrt  without  Fhino  Affidavit  that  land  was 

not  sabject  to  right  of  pre-emption,  as  required  by  an  instmction  of  th» 

secretary  of  the  treasarer  under  act  of  April  5,  1832,  is  not  of  itself 

evidence  of  fraud. 
Whe&b  Settlek  Erects  Iupbovements  at  the  Cobnbb  or  Sbctionb,  an 

entry  of  one  of  the  Motions  on  which  the  improvements  were  made  is  a^ 

bar  to  pre-emptive  right  over  the  other  sections. 

Bill  to  vacate  patent,  alleging  that  the  complaiiiant  Garter,  at 
the  passage  of  the  act  of  congress  of  April  5, 1832,  was  in  the 
exclusive  possession  of  the  south-west  quarter  of  section  twelve, 
the  land  in  controversy;  that  he  made  an  application,  but  hia 
entry  was  not  received,  as  the  defendant  Spencer  had  previously 
entered  the  same  land;  that  Spencer  had  obtained  a  patent  for 
the  land  and  brought  an  action  of  ejectment.  The  chancellor 
dismissed  the  bill,  and  Garter  appealed. 

Hutchmson^  for  the  appellant. 

Hughes,  contra. 

By  Gourt,  Shabeet,  G.  J.  The  l^gal  title  is  unquestionably 
with  the  defendant.  A  patent  is  the  highest  evidence  of  title; 
it  is  evidence  that  all  prerequisites  have  been  complied  with, 
and  can  not  be  questioned  either  in  a  coui-t  of  law  or  equity, 
unless  it  be  on  the  ground  of  fraud  or  mistake. 

The  legal  title  being  with  the  defendant,  it  devolves  on  the 
complainant  to  show  that  it  was  obtained  in  fraud  of  his  rights. 
There  is  no  proof  whatever  which  can  be  deemed  sufficient  to 
establish  fraud,  nor  was  the  entry  such  as  to  raise  a  presumption 
of  fraud.  The  act  under  which  complainant  claims  is  very  in- 
definite: it  merely  provided  that  actual  settlers,  being  house- 
keepers, should  have  a  right  of  pre-emption  to  enter  within  six 
months,  a  half  quarter  section,  to  include  his  improvements, 
under  such  regulations  as  had  been  or  might  be  prescribed  by 
the  secretary  of  the  treasury.  Under  this  act  the  secretary 
prescribed  rules  and  regulations  by  which  individuals  claiming 
under  it,  should  be  governed.  The  claimant  was  required  to 
make  proof  by  his  own  affidavit,  supported  by  the  affidavit  of  a 
disinterested  person,  that  he  was  an  actual  housekeeper  and 
settler  on  the  land.  Another  rule  was  that  the  right  confenecl 
by  the  act  was  not  to  interfere  with  public  sales  or  private  en- 
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tries.  And  in  order  to  prevent  confosion,  an  applicant  for 
private  entry  "was  required  to  swear  that  the  land  designed  to 
be  entered  "was  not  subject  to  a  right  of  pre-emption.  In  the 
Tiolation  of  this  last-mentioned  rule  it  is  said  the  fraud  was  per- 
petrated, but  this  position  is  not  supported  bj  proof.  It  is 
alleged  in  the  bill,  that  Spencer  entered  without  making  this 
affidavit.  This  is  admitted  by  the  answer,  which  avers  also, 
that  no  such  affidavit  was  required  of  him  by  the  register,  in 
addition  to  which  the  entry  without  it,  is  evidence  that  it  was 
dispensed  with  by  the  register.  If  therefore  he  chose  to  permit 
an  entry  without  the  affidavit,  this  in  itself  is  not  evidence  of 
fraud.  It  was  a  mere  instruction  which  required  the  affidavit, 
the  law  did  not  require  it.  By  the  general  law,  the  land  was 
subject  to  entry  by  any  person  who  should  apply  for  it,  and  by 
the  second  instruction  given,  that  right  was  not  to  be  interfered 
with.  But  if  the  instruction  was  violated,  it  was  done  by  the 
register,  and  not  by  Si>encer.  No  concealment,  evasion,  or 
trick  is  fixed  on  Spencer,  and  in  the  absence  of  such  proof 
there  can  be  no  ground  for  the  interference  of  a  court  of 
chancery. 

But  there  are  other  considerations  which  must  be  regarded  as 
prejudicial  to  the  complainant.  We  are  told  in  the  argument 
that  the  complainant's  house  was  placed  where  the  lines  of  four 
different  sections  intersect,  or  in  other  words,  over  the  comer. 
That  in  December,  1831,  he  made  a  private  entry  in  section  14, 
and  in  June,  1832,  after  his  right  of  pre-emption  had  been  given, 
he  entered  in  section  11,  adjoining  the  land  claimed,  which  last 
entry  also  covered  part  of  his  improvement.  His  right  of  pre- 
emption was  as  good  to  that  part  of  section  11,  as  it  was  to  sec- 
tion 12;  perhaps  it  was  better.  There  is  another  rule  prescribed 
by  the  secretary  of  the  treasury  directly  in  point;  it  is  that  when 
a  settlement  was  made  on  the  comers  of  sections,  the  pre-emp- 
tion should  be  confined  to  that  section  in  which  most  of  the  im- 
provement had  been  made.  Carter  has  stated  that  one  third  of 
his  improvement  was  in  section  12;  where  was  the  other  two  thirds  ? 
It  was,  says  the  bill,  on  adjoining  lands  around  him.  His  right 
of  pre-emption  accrued  on  the  fifth  day  of  April,  to  that  eighth 
of  land  in  which  lie  had  made  the  greatest  improvement;  and  it 
was  essential  that  this  should  have  been  made  known,  and  yet 
we  find  that  his  affidavit  to  the  register  conceals  it;  his  bill  con- 
ceals it,  and  whether  by  design  or  accident,  it  gives  an  unfavora- 
ble aspect  to  the  case.  If  the  most  of  his  improvement  was  in 
section  11,  his  right  of  pre-emption  was  there,  and  he  could  not 
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transfer  it  by  entering  that  eighth,  and  then  claiming  another. 
But  when  he  entered,  he  hadavailed  himself  of  all  the  benefit  the 
law  intended  for  him,  for  a  right  of  pre-emption  is  but  a  right 
to  buy. 
The  deoree  of  the  chancellor  must  be  affirmed. 


Fbaud  ly  Patknt,  Eftbct  or:  See  Bird  ▼.  Ward,  13  Am.  Deo.  608,  and 
note;  WkUe  v.  Jones,  2  Id.  564,  and  note. 

VAUBrrr  or  Patknt,  how  jab  Impbaohable:  See  Alexcanderr.  OreemMp^ 
4  Am.  Deo.  641;  Lasdy  v.  Fontaine,  Id.  510;  Jackaon  v.  JIarif  7  Id.  280) 
NorveU  y.  Oamm,  8  Id.  742;  Bichardson  ▼.  Hoifori,  18  Id.  70. 


EiNLEY  V.  FrrZPATBIOE. 

[4  HOWABD,  00.] 

To  C^oJHfi'iTUTg  A  Wabbamtt,  AN  £xFRESs  Affibication  or  QuAunr  or 

condition  Ib  neoeasary ;  a  mere  expresBion  of  opinion  Lb  not  aofficient. 
Whethxr  ax  Atfibmation  Amounts  to  a  Wabbaktt  is  aqneation  for  tha 

jury,  and  a  bill  of  sale  oontaining  the  alleged  warrant  should  be  anb- 

mitted  to  the  Jury  for  determination. 
AvT  Languaob  SHOWDfo  AN  INTENTION  TO  Wabbant  is  soffioiant;  the 

word  "warrant"  is  not  neoeasary. 

Cotbnant  for  breach  of  a  warranty  of  soundnees  in  a  bill  of 
sale,  under  seal,  for  two  negroes  sold  by  Fitzpatrick  to  Einley. 
One  of  the  negroes,  it  appears,  was  disoued.  In  support  of  the 
breach,  the  plaintiff  produced  the  following  bill  of  sale:  "  Be* 
oeived  of  Da^id  Einley  the  sum  of  two  thousand  two  hundred 
dollars  in  full  payment  of  two  negroes,  the  one  named  Sam, 
aged  about  twenly-seven  years;  the  other  named  Jim  or  James, 
aged  about  thirteen,  sound  in  mind  and  body,  and  slaves  for 
life.  And  I  do  hereby  warrant  the  title  of  said  negroes  to 
David  Einley,  his  heirs  and  assigns  forever.  In  witness  where- 
of," etc.  The  defendant  objected  to  the  reading  of  this  bill  on 
the  grotmd  that  it  did  not  contain  a  warranty  of  soundness,  and 
the  court  sustained  the  objection.  The  corxeotnees  of  this 
ruling  is  the  only  question  before  the  court. 

Chaplain,  for  the  plaintiff  in  error. 

Thrasher,  contra. 

By  Oourt,  Tbottbb,  J.  It  is  a  well-settled  rule  that  in  every 
action  on  a  warranty,  it  must  be  shown,  that  there  was  an  ex* 
press  and  direct  afiSrmation  of  the  quality  or  condition  of  the 
thing  sold.  And  that  a  mere  expression  of  opinion  as  to  the 
soundness  of  the  property  by  the  vendor  is  not    sufficieut. 
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'Whdtiber  the  affiimation  of  the  vendor  amounts  to  a  warraniy  ox 
to  an  opinion  meiely  is  in  eveiy  case  a  question  for  the  juxy, 
who  are  required  to  deoide  it  in  reference  to  the  intention  of  the 
yendor,  as  it  is  to  be  inferred  from  all  the  facts  connected  with 
the  contract.    The  court  below  should  therefore  have  permitted 
the  bill  of  sale  to  go  before  the  jury,  whose  province  it  was  to 
detennine  whether  it  contained  an  express  warranty  of  sound- 
ness as  allied  by  the  plaintiff.    This  was  so  ruled  in  the  case 
of  Chapman  y.  Murch,  19  Johns.  290  [10  Am.  Dec.  227],  and 
also  in  that  of  Duffee  y.  Mason,  8  Cow.  2&.    And  also  in  2  Id. 
138;'  4  Id.  422.'    But  we  are  of  opinion  that  the  court  also 
erred,  in  determining  that  the  language  of  the  Yendor,  in  rela- 
tion to  the  quality  and  condition  of  the  slaves  mentioned  in  the 
bill  of  sale,  did  not  amount  to  a  warranty.    It  is  true  that  there 
must  be  an  express  afiSrmation  by  the  vendor  that  the  property 
is  sound.    But  when  that  is  shown,  it  would  be  an  anomaly  to 
require  that  the  word  warrant  should  be  used.     Such  was  the 
language  of  the  court  in  the  case  of  Chapman  v.  March,  before 
noticed.    If  a  man  should  say  on  the  sale  of  a  horse,  **  I  prom- 
ise you  the  horse  is  sound,''  it  is  difScult  to  conceive  that  this  is 
not  a  warrant.    No  particular  phraseology  is  requisite  to  consti- 
tute a  wananly.    Any  a£Ba:mation  by  the  vendor  ^f  the  quality 
of  the  property,  showing  an  intention  to  warrant  its  soimdnoss, 
is  sufficient:  Com.  on  Con.  116.     We  have  no  doubt  that  such 
is  a  fair  interpretation  of  the  words  used  by  Fitzpatrick  in  the 
bill  of  sale. 

In  the  case  of  Cramer  v.  Bradshaw,  10  Johns.  484,  the  lan- 
guage of  the  vendor  was  very  similar  to  that  used  by  the  defend- 
ant in  this  case.  It  was  that  he  had  granted,  bargained,  and 
sold  to  the  plaintiff,  '*  a  negro  woman  named  Sarah,  aged  about 
thirty  years,  being  of  sound  mind  and  limb,  and  free  from  all 
disease."  There  then  follows,  as  in  the  bill  of  sale  in  the  case 
at  bar,  a  formal  warranty  of  title.  The  court  held  these  not  to 
be  words  of  description,  but  to  constitute  an  express  warranty  of 
soundness.  In  the  case  of  Oilchrist  v.  Morrow,  2  Carolina  L.  607, 
the  negro  sold,  was  described  in  the  bill  of  sale  as  *'  about  eleven 
years  old,  sound  and  healthy,"  after  which  there  is,  as  in  this 
case,  a  formal  warranty  as  to  the  title.  And  this  was  held  to  be 
a  warranty  of  soundness.  The  case  of  Ditto  v.  Helm,  2  J.  J. 
Mush.  129,  is  similar  in  principle.  The  bill  of  sale  states  that 
the  vendor  sold  the  negro  described  in  it  ''to  Ditto  as  a  sound 
and  healthy  negro;"  and  these  words  were  held  to  amotmt  to  a 

1.  Mtkutt  T.  Morgmt,  9  Cow.  438.  2.  Oneida  Man,  Soe.  ▼.  Lawrene;  4  Cow.  MO. 
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wanantj.  In  all  these  cases  the  words  used,  were  held  to  be 
more  than  a  mere  afiSrmation.  They  were  considered  as  an  agree- 
ment, a  stipulation  that  the  property  was  sound,  and  as  carrying 
with  them  an  intention  to  guarantee  the  sound  condition  of  the 
property,  as  much  so  as  if  more  formal  and  technical  language 
had  been  used.  The  only  case  in  which  similar  words  have  re- 
ceived a  contiazy  interpretation,  which  we  have  been  enabled  to 
find,  is  that  of  Smith  y.  MUler,  2  Bibb,  616.  That  case,  how- 
ever, is  not  sustained  by  principle  or  authority. 
Let  the  judgment  be  reversed,  and  a  venire  de  novo  awarded. 


What  Affibmationb  Amount  to  a  Warbaktt:  See  note  to  Seixas  y. 
Woods,  2  Am.  Dec.  220;  JErwm  v.  Maxwell,  9  Id.  602;  Cfhapman  v.  ifWrcA, 
10  Id.  227;  Sweet  v.  Colgate,  11  Id.  266;  Hastings  v.  Lovering,  13  Id.  420; 
Osgood  ▼.  Lewis^  18  Id.  317;  Beeman  ▼.  Buck,  21  Id.  671;  BorrekinsY.  Bewmt, 
23  Id.  86. 


Lewis  v.  Woods. 

[4  HOWABD,  86.] 

Spbgdio  Pxbvormakce  will  kot  be  Dborebd  when  the  party  applying  haa 
omitted  to  ezecnte  his  part  of  the  agreement  by  the  time  appointed,  on- 
leas  he  can  satiafiactorily  account  for  such  omission,  or  the  other  party  hai 
expressly  or  impliedly  assented  to  such  delay. 

FABIT7  Lobes  Bight  to  Specific  Pebvoruancs,  whek.— Where  a  party*  by 
the  terms  of  the  sale,  agrees  to  pay  a  certain  amount  in  cash  and  give  his 
promissory  notes  for  the  balance,  and  pays  but  a  portion  of  the  cashi 
and  refnsee  for  two  years  to  pay  the  balanoe  or  to  exeoate  the  notes,  be 
is  guilty  of  such  negligence  that  he  will  not  be  decreed  a  specifio  per- 
formance. 


Afpbal  from  the  superior  court  of  chancery.  In  1835, 
trustee,  under  a  deed  of  trusty  executed  by  Woods  to  indemnify 
one  J.  A.  Foster,  sold  the  land  in  question  to  Lewis.  By  the 
terms  of  the  sale,  Lewis  was  to  pay  one  thousand  two  hundred 
dollars  cash,  and  execute  his  promissory  notes  for  the  balance. 
But  eight  hundred  dollars  cash  was  paid,  and  the  notes  were  not 
executed;  Lewis  took  possession,  though  no  deed  of  the  land 
was  executed.  Afterwards  Wailes,  tmder  the  same  deed  of  trust, 
sold  the  land  a  second  time  to  A.  O.  Foster,  administrator  of  J. 
A.  Foster,  who  commenced  an  action  of  ejectment  against  Lewis. 
Lewis  prays  an  injunction  and  a  specific  performance  of  hii 
contract.  The  court  below  rendered  a  decree  in  favor  of  de- 
fendants. 

8.  8.  Boydy  for  the  appellant. 

Winch-ester,  corUra. 
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By  Court,  Shabket,  C.  J.  (after  stating  the  case).  It  was  in- 
sisted in  argument  that  the  complainant  acquired  such  a  right 
bj  the  first  sale  as  must  be  enforced  in  chancery,  and  that  the 
second  sale  was  void,  and  that  therefore  the  title  under  it  must 
be  set  aside.  If  it  can  be  found  that  a  specific  performance  can 
not  be  decreed  under  the  first  sale,  the  validity  of  the  second  is 
of  course  a  matter  of  no  consequence,  so  &r  as  the  rights  of  the 
complainant  are  concerned. 

It  is  a  universally  acknowledged  rule  that  a  court  of  equiiy 
will  not  decree  a  specific  performance  of  a  contract,  when  the 
party  applying  for  it  has  omitted  to  execute  his  part  of  the 
agreement  by  the  time  appointed  for  that  purpose,  unless  he-can 
satisfactorily  account  for  such  omission;  or  unless  the  other 
party  has  assented  expressly,  or  by  acquiescence  impliedly,  to 
such  delay.  No  one  will  be  allowed  the  benefit  of  a  contract 
which  he  has  treated  in  bad  faith.  A  parfy  can  not  be  permitted 
to  violate  his  contract  and  wait  until  he  sees  that  lus  bargain 
will  be  profitaUe,  and  then  invoke  the  aid  of  a  court  of  chan- 
cery to  have  it  executed.  There  are  instances,  it  is  true,  in 
which  courts  of  chancery,  after  great  delay,  have  decreed  spe- 
cific performance,  but  in  such  cases  the  courts  act  on  the  prin- 
ciple that  the  parfy  has  had  a  reasonable  excuse  for  the  delay; 
or  that  it  has  been  sanctioned  by  the  other  party.  Both  time 
and  circumstances  are  to  be  taken  into  consideration,  for  time 
may  be  of  the  very  essence  of  a  contract,  otherwise  a  party  might 
select  his  own  time  for  performance.  The  case  of  Benedict  v. 
lAfnchy  1  Johns.  Ch.  870  [7  Am.  Dec.  484],  is  an  authority  in 
point.  The  contract  was  for  a  tract  of  land,  to  be  paid  for  in 
four  ^TiTiTiftl  installments,  and  the  deed  to  be  made  on  the  com- 
pletion of  the  payments.  The  plaintiff  took  immediate  pos- 
session and  made  valuable  improvements,  but  failed  to  make 
either  of  the  three  first  payments.  Before  the  last  payment  fell 
due,  he  tendered  all  the  purchase  money,  the  defendant  in  the 
mean  time  having  sold  to  another  person.  The  court  refused  to 
decree  a  specific  performance.  There  was,  however,  a  stipida- 
tion  in  the  contract  that  it  should  be  void  in  case  of  failure  to 
make  either  payment,  but  this  circumstance  seems  to  have  had 
no  greater  weight  than  the  laches  of  the  vendee.  The  case  of 
Edrringion  v.  Wheeler,  4  Yes.  686,  was  also  similar  to  the  pres- 
ent. The  conveyance  was  to  be  made,  and  the  money  or  the 
residue  to  be  paid  on  a  future  day,  the  plaintiff  having  paid 
part  of  the  purchase  money  down.  The  contract  was  not  car- 
ried into  effect,  and  several  years  afterwards  the  plaintiff  filed 
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hiB  bill  for  a  specific  peifonnance,  which  was  refasedy  exdnsLvelj 
on  the  ground  of  delay.  The  case  of  AUey  v.  Deschamps,  13 
Id.  225,  bears  in  eveiy  particular  a  complete  analogy  to  the  pres- 
ent case.  The  purchaser  of  an  unexpired  term  agreed  to  pay  in 
two,  four,  and  six  years,  with  interest,  and  was  put  in  immediate 
possession,  which  was  continued  for  three  years,  and  one  hun- 
dred pounds  paid,  and  still  a  specific  performance,  applied  for 
after  the  time  of  payment  had  elapsed,  was  refused. 

Now,  what  are  the  facts  in  this  case  ?  Lewis  was  to  make  the 
balance  of  the  cash  payment,  and  execute  the  notes  the  next  day 
after  the  sale.  Instead  of  doing  so,  he  lies  by  nearly  two  years, 
repeatedly  refusing  to  fulfill  his  engagement;  the  defendants 
having  made  frequent  applications  to  him  for  that  purpose,  prior 
to  the  second  sale,  which  took  place  in  May,  1836,  sixteen  months 
after  the  first.  Even  after  all  this  delay,  nothing  is  heard  from 
him  tmtil  it  became  necessary  to  shield  himself  from  a  reooveiy, 
in  an  action  of  ejectment  from  the  premises.  When  he  is  driven 
to  this  alternative,  he  professes  to  have  been  always  ready  to 
comply  with  his  contract,  and  yet  shows  no  offer  to  complete  it 
by  a  tender  of  the  money.  No  reasonable  excuse  is  given  for 
this  delay,  nor  did  the  parties  interested  acquiesce  in  it,  but 
from  time  to  time  urged  the  fulfillment  of  the  contract.  Under 
such  circumstances,  they  were  at  liberty  to  consider  it  as  aban- 
doned. After  all  this  even  worse  than  negligence,  his  claim  pre- 
sents no  equily. 

The  decree  of  the  chancellor  is  affirmed. 


Dbvault  OS  KxouoxiroE,  wHxir  Gsouin)  roR  Rbfusal  or  Sraomo  Pb»* 
fORMAHOB:  See  Bowman  v.  Irons,  4  Am.  Dec  686;  Tyree  ▼.  WUHUuhm,  6  Id. 
663;  Benedict  v.  Lynch,  7  Id.  484;  Bellas  v.  Hays,  9  Id.  385;  note  to  McKean 
y.  Beed,  12  Id.  324;  Moore  v.  Skidmare,  Id.  333;  Tieman  ▼.  Beam,  16  Id.  S67| 
(Jraig  v.  Martm,  19  Id.  157;  OnUg  v.  Leiper,  24  Id.  479;  Moore  v.  Mk  iZtei- 
dolph,  29  Id.  208. 


MiomE  V.  Plaistebs'  Bank. 

[4  HOWABD,  180.] 

Whsbi  Two  Writs  ari  Deuvbrsd  to  the  Shirzff,  and  he  oxeontae  tlie 
one  bearing  teste  the  last  day,  such  exeoation  shall  not  be  avoided,  bat 
the  piMnfa'ff  improperly  postponed  shall  have  his  remedy  against  th« 
sheriff  only. 

Limn  or  a  Judobisiit  is  but  a  Security  to  be  porsued  with  diligence  and 
good  faith;  it  may  be  lost  by  laches. 

Wbxre  Judokent  Creditor  Suspended  Execution  tor  Two  Terms*  i^ 
snbeeqnent  execntion,  levied  in  the  mean  time,  will  take  priority,  though 
by  the  aot  of  1824,  a  judgment  is  a  lien  from  the  tune  of  Its  entry. 
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Ebbob  from  fhe  circuit  court  of  Yazoo  county.     At  the  April 
tenn,  1838,  Michie  obtained  judgment  against  one  Mitchell. 
Execution  issued  in  August,  and  the  sheriff  levied  on  property 
of  Mitchell.     At  the  November  term  Michie  moved  that  the 
money  made  be  applied  in  satisfaction  of  his  judgment.    The  ap- 
pellees oppose  this  motion  on  the  ground  that  they  have  a  prior 
judgment  against  Mitchell,  recovered  in  1886.     On  this  judg- 
ment execution  was  levied,  and  a  forthcoming  bond  taken  and 
forfeited.     Alias  execution  was  put  in  the  hands  of  the  sheriff^ 
but  before  he  had  levied  he  was  ordered  to  suspend  proceeding 
under  it  until  the  next  term,  and  then  he  w%p  instructed  to  have 
a  new  execution  issued,  which  might  be  suspended,  with  the 
same  consent,  till  the  following  term.    In  October,  1838,  the 
orders  suspending  the  execution  were  revoked,  and  a  writ  of 
Bcire  /acias  was  issued.    It  was  proved  that  but  for  the  sus- 
pension, the  execution  of  the  Planters'  bank  would  have  been 
paid  long  since;  and  that  an  application  of  the  fund  made  to 
the  satisfaction  of  the  execution  of  the  Planters'  bank,  would 
exclude  the  execution  in  favor  of  Michie.     The  court  decided 
that  the  execution  of  the  Planters'  bank  was  entitied  to  priority. 

O.  8.  TergeTy  for  the  plaintiff  in  error. 

Thofntpson^  contra. 

By  Court,  Tbotteb,  J.  By  the  common  law,  a  judgment 
creditor  acquired  a  lien  upon  the  goods  of  the  defendant  from 
the  teste  of  the  writ  of  Jteri  /acias.  The  act  of  29  Charles  11. 
gives  the  lien  from  the  time  of  the  delivery  of  the  writ  to  the 
sheriff.  It  has  always  been  held,  however,  in  England,  that  if 
two  writs  are  delivered,  and  the  sheriff  shall  execute  the  one 
bearing  teste  the  last  day,  or  the  one  last  delivered,  such  execu- 
tion shall  not  be  avoided,  but  the  plaintiff  improperly  post- 
poned shall  have  his  remedy  against  the  sheriff  only,  who  ia 
bound  to  do  his  duty  at  his  peril.  The  property  in  the  goods 
is  bound  by  the  sale,  and  can  not  be  seized  by  the  elder  execu- 
tion. The  reason  is,  that  sales  made  by  the  sheriff  ought  not  to 
be  defeated,  for  if  they  are,  no  man  will  buy  goods  levied  upon 
a  writ  of  execution.  Such  was  the  language  of  Lord  Holt,  in 
the  case  of  Smattcornb  v.  Cross  and  Buckingham^  Ld.  Baym.  252. 
The  language  of  the  statute,  29  Charles,  is,  that  the  goods 
of  the  defendant  shall  be  '*  boimd  from  the  delivery  of  the  writ 
to  the  sheriff."  In  the  case  of  Lowland  v.  Tornkms^^  2  Eq.  Cas. 
Abr.  381,  Lord  Hardwicke  has  given  the  same  construction  to 

1.  Lowfkal  T.  2MUm. 
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these  words  of  the  statute,  that  Lord  Holt  has  in  the  case  of 
SmaUcomb  v.  Buckingham,  just  noticed.  He  sajs  that  neither 
at  common  law,  nor  since  the  statute,  is  the  properly  of  the 
goods  altered.  This  doctrine  is  sanctioned  bj  tiie  court  of 
king's  bench,  in  the  case  of  Payne  v.  Drewe,  4  East,  539,  in 
which  it  is  declared  to  be  a  well-settled  principle,  that  a  sale  by 
a  sheriff  under  a  second  execution,  when  he  had  a  former  one  in 
his  hands,  is  valid  and  vests  the  property  in  the  purchaser. 
That  though  the  writ  is  binding  as  against  the  defendant  from 
deliveiy,  yet  it  can  not  be  regarded  as  self-executed  by  its  own 
proper  force  and  legal  effect  for  all  purposes.  That  whilst  it  is 
the  duty  of  the  sheriff  as  between  himself  and  the  several 
plaintiffs  to  sell  under  the  writ  'first  delivered,  though  he  may 
have  seized  under  the  last;  yet  his  sale  imder  the  junior  writ 
is  good.  The  court  of  appeals  of  Kentucky  have  established 
the  same  rule  in  the  case  of  Tabb  v.  Harris,  4  Bibb,  29  [7 
Am.  Dec.  732],  in  the  construction  of  a  statute  of  that  state, 
similar  to  the  act  of  Charles.  In  that  case,  the  money  in  the 
hands  of  the  sheriff  was  levied  upon  Tabb's  execution,  though 
it  was  delivered  after  Harris',  yet  the  court  ordered  it  to  be  ap- 
plied to  Tabb's  execution. 

The  act  of  1822  of  this  state  is  exactly  like  the  statute  of 
Charles,  and  is  therefore  subject  to  the  same  construction.  It 
is,  therefore,  beyond  controversy,  that  the  lien  in  favor  of  judg- 
ment creditors  either  at  common  law  or  since  our  act  of  1822, 
does  not  bind  against  other  judgment  creditors,  but  may  be  de- 
feated or  lose  its  priority  by  a  sale  imder  a  junior  execution. 
But  the  act  of  1824  binds  the  property  of  the  defendant  from  the 
time  of  entering  the  judgment,  and  it  is  urged  by  the  counsel 
for  the  appellees  that  the  analogy  of  the  decisions  in  relation  to 
the  English  statute,  does  not  apply  to  a  lien  by  virtue  of  a  judg- 
ment. That  in  consequence  a  sale  imder  the  junior  judgment  is 
void  as  against  an  elder  one,  and  that  the  property  is  still  sub- 
ject to  be  seized  in  satisfaction  of  the  prior  judgment.  Be  this, 
however,  as  it  may,  it  is  veiy  evident  that  the  lien  created  by 
this  statute  is,  in  one  respect,  similar  to  that  given  by  the  act  of 
1822,  it  may  lose  its  priority  by  the  act  of  the  creditor  himself. 

The  lien  after  all  is  but  a  security,  and  whether  that  which  is 
created  by  the  act  of  1824  binds  all  the  world  or  not,  it  is  still  as 
a  mere  security,  to  be  pursued  with  diligence  and  in  good  faith. 
When  therefore  the  law  gives  to  a  prior  judgment  a  right  to 
a  prior  satisfaction,  it  intends  that  this  favor  shall  be  pursued 
with  OS  little  delay  or  injury  to  other  creditors  as  possible.     It 
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may  be  lost  by  laches.  Has  the  bank  pursued  its  remedy  in  this 
case  with  the  diligence  thus  required  by  law  and  sound  policy  ? 
The  letter  of  the  attorney  to  the  sheriff  which  was  authorized  by 
a  resolution  of  the  directory  of  ihe  bank,  was  an  instruction  to 
the  sheriff  to  stay  the  execution,  if  not  for  an  indefinite  period, 
at  any  rate  for  six  months.  He  is  directed  to  return  the  writ 
then  in  his  hands  to  the  succeeding  court,  and  afterwards  to  take 
out  a  new  one,  which  might  be  suspended  in  like  manner  until 
the  next  court  afterwards,  with  the  same  consent.  This  was 
not  only  an  agreement  to  stay  the  execution  then  in  the  hands 
of  the  officer,  but  is  an  undoubted  promise  to  suspend  the  next  in 
the  same  manner.  This  is  surely  a  much  stronger  case  than 
that  of  Porter^s  Lessee  v.  Thomas  Oocke,  Peck,  30,  in  which  the 
lien  of  the  elder  judgment  was  postponed.  In  that  case  the  exe- 
cution on  the  senior  judgment  was  levied  on  land  of  the  defend- 
ant. An  injunction  was  obtained,  and  after  its  dissolution  the 
plaintiff  agreed  with  the  defendant,  in  consideration  of  a  par- 
tial payment  of  the  judgment,  to  stay  the  execution  six  months. 
In  the  mean  time  an  execution  on  a  junior  judgment  came  to  the 
hands  of  the  sheriff,  under  which  he  sold.  It  was  held  that  the 
lien  of  the  first  judgment  was  defeated  as  against  the  other 
judgment  creditor,  and  the  sale  was  held  to  be  valid. 

If,  says  the  judge  who  delivered  the  opinion  of  the  court,  the 
plaintiff  may  delay  the  collection  of  his  judgment  six  months, 
and  retain  his  lien,  to  what  time  may  he  not  extend  it?  In  the 
case  of  Payne  v.  Dreioe,  before  noticed,  the  court  held  that  a 
sequestration  which  bound  the  goods  had  lost  its  priority  by 
reason  of  the  laches  of  the  sequestrators  in  delaying  to  execute 
the  writ  for  eighteen  months,  and  it  was  so  held  upon  principles 
of  public  convenience  and  to  prevent  fraud  and  vexatious  delay. 
It  is  again  emphatically  asked  by  the  judge  in  that  case,  *'  If  the 
sequestration  was  not  enforced  within  the  eighteen  months,  at 
what  period  was  it  expected  that  it  would?"'  The  judgment  of  the 
court  is  put  upon  the  simple  ground  of  delay  and  negligence. 
The  sequestration  had  been  in  the  hands  of  the  sequestrators  for 
the  eighteen  months  when  the  writ  of  fieri  facias  vras  delivered 
to  the  sheriff.  The  intention  in  the  delay  was  not  made  a  sub- 
ject of  inquiry.  The  writ  of  sequestration  became  dormant  and 
tiierefore  lost  its  lien. 

In  the  case  of  Whipple  v.  Foot,  2  Johns.  216  [3  Am.  Dec.  442], 
it  was  held  that  if  the  sheriff,  by  directions  from  the  plaintiff, 
suffer  goods  which  have  been  levied  upon,  to  remain  in  the  pos- 
session of  the  defendant,  it  is  a  fraud  upon  other  creditors,  and 


116  Carpenter  u  State.  [Miaa. 

the  execution  becomes  dormant.  The  same  point  is  settled  in 
the  case  of  Storm  v.  Wooda^  11  Id.  110.  The  same  is  held  in 
seveial  other  cases  in  New  York.  If  the  lien  created  by  the  law 
in  this  case  be  merely  a  secnrify^  and  confers  no  ju8  ad  rem,  it 
may  be  lost  by  any  agreement  or  act  of  the  judgment  creditor, 
which  would  discharge  the  liability  of  a  surety,  under  an  ordi- 
nary contract.  It  has  been  decided  that  where  the  creditor,  by 
agreement  with  the  principal  debtor,  enlarges  the  time  of  pay- 
ment without  the  consent  of  the  surety,  the  latter  is  discharged: 
3  Meriy.  278.'  It  would  be  repugnant  to  every  principle  of 
sound  policy,  and  open  the  broadest  avenues  to  fiaud  and  injus- 
tice, to  hold  that  the  lien  in  favor  of  judgment  or  other  creditors 
may  be  enforced  at  the  mere  option  of  the  party,  or  that  it  may 
keep  off  other  creditors  equally  meritorious,  witiiout  any  step  to 
preserve  it.  We  are  therefore  of  the  opinion  that  the  agreement 
of  the  bank  in  this  case,  rendered  the  execution  in  its  favor  dor- 
mant, as  against  the  claim  of  Michie,  and  that  he  is  entitled 
to  the  money  levied  on  his  execution. 

The  judgment  of  the  court  below  must  be  reversed,  and  judg- 
ment rendered  here,  that  the  sheriff  pay  the  money  accordingly. 

Priobitt  in  Case  of  Several  Bxboutions:  See  Adam$  v.  Dyer,  6  Am. 
Dec.  344;  TcM  v.  Harris,  7  Id.  732;  Oreen  v.  Johnson,  11  Id.  703;  Lynn  ▼. 
Oridley,  12  Id.  591,  and  note;  Palmer  ▼.  Clarke,  21  Id.  340;  Jonee  ▼.  Jonee,  18 
Id.  327;  Johnson  v.  Ball,  24  Id.  451,  and  note;  Slgoumey  v.  Baton,  25  Id.  414; 
Stebbins  v.  Walker,  25  Id.  499;  Lnflin  v.  WtOard,  26  Id.  629. 

How  Lien  mat  be  Lost  or  Postponed:  See  Loehe  ▼.  Coleman,  15  Am. 
Dec.  118;  Adair  v.  McDaniel,  19  Id.  664,  and  note;  Hichokr,  Ooaiee,  20  Id. 
632;  Palmer  v.  CU^rke,  21  Id.  340;  CommonweaUh  v.  Strembaek,  24  Id.  S51| 
Conway  v.  JeU,  Id.  590;  Hickman  v.  CaldweU,  27  Id.  274. 


Gabpenteb  V.  State. 

[4  Howard,  168.] 
Ck>ii8TBUCTiON  OF  CoMXON  Law  Terms  IN  STATUTES. — ^Whcre  terms  UMd  ia 

the  common  law  are  contained  in  a  statute  or  the  constitatioiit 

an  explanation  of  the  senBC  in  which  they  are  employed,  they  ahoold 

oeive  that  constmction  which  has  heen  affixed  to  them  by  the  common 

law. 
Nun BER  OF  THE  JuRT  AT  Ck)MMON  Law  ooold  never  be  leas  than  twelTe. 
Where  ait  Issue  is  Submitted  to  Bleveh  Persons,  their  finding  can  not  be 

considered  aa  the  verdict  of  a  jnry,  upon  which  a  court  would  be  war* 

ranted  in  pronouncing  judgment. 
Omission  in  the  Caption  or  an  Indictment  to  state  the  place  where  th« 

court  was  holden,  the  indictment  found,  or  that  the  grand  jury  were 

I.  SamutH  t.  Howmrfh, 
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drawn  from  th«  ooonlj  where  the  ofleoM  wis  ooeimiifeedy  is  fatel  to  ito 
▼alidify. 
What  OoHmruni  PsBjmiT.^Wheie  an  affidevit  ielaely  oh«rK«i  that  a 
Idony  haa  been  oommittod  byaome  peteoiii,  and  was  made  for  theporpooe 
ol  obtaining  a  aearoh  warrant  for  the  diaoovaryol  the  uruparty  alleged  to 
have  been  stokn,  the  affiant  ia  guilty  ol  perjnxy,  thoa^  no  partJimilar  in- 
dividnal  ia  ohaiged  with  the  offenae. 

Erbob  from  the  drcnit  court  of  Hancock  county.  Oorpenter 
made  an  affidaTit  before  a  justice  of  the  peace  of  Hancock 
oonntyy  stating  that  certain  articles  of  household  fumitoxe  had 
been  stolen  from  his  possession^  and  that  he  suspected  and  be- 
lieved thej  were  secreted  in  and  about  the  premises  of  one 
Bdridge.  Gaipenter  was  tried  and  convicted  of  perjury.  Ob- 
jections were  taken  to  the  caption  of  the  indictment  and  to  the 
record;  also  that  the  crime  charged  did  not  constitute  perjury. 
These  suffidentlj  appear  from  the  opinion. 

MUcheU,  for  the  plaintiff  in  error. 

CMina,  aUomey'generalf  contra. 

By  Court,  Smfth,  J.  At  the  August  term,  in  the  year  a.  d. 
1838,  in  the  circuit  court  of  Hancock  county,  Samuel  A.  Oar- 
penter  was  indicted,  tried,  and  convicted  of  the  crime  of  perjury; 
and  having  received  sentence,  has  by  writ  of  error  removed  his 
cause  into  this  court,  and  asks  a  reversal  of  the  judgment  against 
him,  for  several  errors  and  irregularities  alleged  to  exist  in  the 
record  of  the  proceedings  and  judgment  of  the  court  below. 
It  appears  by  tiie  record,  that  the  issue  in  the  cause  was  sub- 
mitted to  eleven  persons,  who  were  impaneled  and  sworn  as  a 
jury;  and  that  as  such  they  found  the  prisoner  guiliy  of  the 
offense  charged  in  the  indictment.  In  all  prosecutions  by  in- 
dictment or  information,  the  accused  is  entitled  to  ''a  speedy 
public  trial,  by  an  impartial  jury  of  his  coimtry."  This  right, 
justly  regarded  as  the  palladium  of  the  personal  liberties  of  the 
citizen,  is  guaranteed  by  the  fundamental  law  of  the  land,  and 
is  placed  by  express  provision  beyond  the  control  of  legislative 
authority.  But  neither  by  the  federal  constitution,  nor  by  that 
of  our  own  state,  have  the  qualifications  of  a  juror  been  defined; 
or  the  nimiber  necessaiy  te  constitute  a  "  jury,"  been  fixed. 

It  is  a  general  rule  that,  where  terms  used  in  the  common  law 
are  contained  in  a  stetute  or  the  constitution,  without  an  explana- 
tion of  the  sense  in  which  they  are  there  employed,  [they]  should 
receive  that  construction  which  has  been  affixed  te  them  by  the 
former.  To  ascertain  then  in  what  the  right  of  trial  by  jury 
oonsiBte,  we  must  necessarily  recur  te  the  provisions  of  the  com- 
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mon  law  delming  the  qualifications,  and  ascertainiug  the  num- 
ber of  which  the  jury  shall  consist;  as  the  standard  to  which, 
doubtless,  the  framers  of  our  constitution  referred.  At  common 
law  the  number  of  the  jury,  for  the  trial  of  all  issues  inyolying 
the  personal  rights  and  liberties  of  the  subject,  could  never  be 
less  than  twelve;  though  there  are  some  precedents  which  show 
that  a  verdict  by  a  greater  number  would  not  on  that  account 
be  void.  The  legislation  of  the  state  has  left  this  particular 
topic  tintouched.  It  has  in  no  instance  prescribed  the  number 
of  the  jury,  if  it  were  at  all  important  for  it  to  have  done  so; 
but  in  all  cases  where  the  term  "jury"  is  used  in  our  statutes, 
it  is  regarded  as  one  of  fixed  and  determined  meaning,  ascer- 
tained by  the  paramoimt  law.  Our  courts  have  also  proceeded 
on  the  assumption  that  the  constitfients  of  the  jury,  at  least  so 
far  as  the  number  is  involved,  have  been  fixed  by  the  constitu- 
tion, as  they  existed  at  common  law,  at  the  time  of  its  adoption* 
See  Byrd'8  case,  1  How.  177. 

The  finding  in  the  case  before  us,  therefore,  can  not  be  con- 
sidered as  the  verdict  of  a  juxy,  upon  which  the  court  was  war- 
ranted in  pronouncing  judgment.  For  this  cause  the  judgment 
of  the  circuit  court  should  be  reversed  and  a  new  trial  awarded; 
but  it  is  insisted  that  other  objections  exist,  which  strike  at  the 
foimdation  of  the  indictment,  and  require  not  only  a  reversal  of 
the  judgment,  but  also  a  discharge  of  the  prisoner.  These  ob- 
jections apply  to  the  caption  of  the  indictment,  as  well  as  to  the 
subjecir-matter  charged.  We  do  not  deem  it  important  to  notice 
all  of  them  in  detail,  but  shall  confine  our  examination  to  some 
of  the  most  obvious. 

1.  It  is  insisted  that  the  caption  does  not  show  a  place  at 
which  the  court  was  holden,  the  indictment  found,  or  the  pris- 
oner tried. 

To  test  the  validity  of  this  exception,  we  must  refer  to  the 
caption  as  it  is  presented  in  the  record.  It  is  set  out  in  the  fol- 
lowing words,  to  wit:  "  The  State  of  Mississippi  v.  Samuel  A,  Car-- 
penter:  Pleas  in  the  circuit  court  of  Hancock  county:  B.  Harris, 
judge,  presiding,  the  term  of  August  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-eight.  Be  it  remembered 
that  on  the  second  day  of  the  present  term,  being  the  thirtieth 
day  of  August,  a.  d.  1838,  the  grand  juxy  of  the  state  of  Missis- 
sippi being  duly  impaneled,  sworn,  and  charged;  to  wit:  (Asa 
Buss,  foreman),  Antoine  Field,  etc.,  came  into  court  and  pre- 
sented the  following  indictment,  to  wit." 

The  fact  that  the  court  was  holden  for  the  county  of  Hancock, 
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is  stated  with  snfBcieiit  certainty,  and  also  that  it  was  held  at 
the  time  appointed  by  law;  but  does  this  statement  in  the  cap- 
tion necessarily  include  the  additional  fact,  that  it  was  holden 
at  the  place  in  the  county  designated  by  the  statute.  It  is  not 
directly  expressed,  and  no  presumption  can  be  indulged  which 
contradicts  the  record;  nor  are  we  warranted  in  the  assumption 
of  any  fact  which  is  not  necessarily  included  in  that  which  is  ex- 
pressed. In  the  case  of  Woodsides  v.  The  State,  the  record 
showed  that  one  of  the  grand  jurors  was  sworn  as  foreman;  and 
it  was  considered  tantamotmt  to  a  direct  statement,  that  he  had 
been  appointed  as  such  by  the  court;  as  he  could  not  have  been 
sworn  in  that  capacity  without  having  been  appointed.  Here  the 
court  may  have  been  holden  in  Hancock  county,  and  yet  it  be  true 
that  it  was  not  held  at  tlie  court-house.  If  the  court  was  holden 
at  any  other  place  in  the  cotmty,  other  than  that  designated  by 
law,  it  is  obvious  that  it  could  rightfully  have  exercised  no  ju- 
risdiction in  the  cause,  and  therefore  requires  no  argument  to 
show  that  all  of  its  proceedings  were  irregular.  It  is  clear  from 
authority  that  it  should  appear  not  only  that  the  court  was 
holden  for  the  proper  county,  but  that  it  was  also  holden  at  the 
proper  place  within  the  county.  To  show  this  fact  is  part  of 
the  appropriate  office  of  the  caption:  See  1  Chit.  Crim.  L.,  c.  7^ 
p.  327;  2  Hawk.  PI.  C.  c.  25,  sec.  128;  and  2  Hall,  166.  This 
omission  therefore  in  the  caption,  to  state  the  place  where  -the 
court  was  holden,  and  the  indictment  found,  must  be  considered 
as  a  valid  objection. 

The  omission  of  any  material  statement  in  the  record  or  cap- 
tion, can  not  be  supplied  by  the  recital  in  the  indictment,  which 
becomes  no  part  of  the  record  until  it  is  returned  into  court  in 
the  manner  prescribed  by  law.  The  record  in  the  case  now 
under  investigation  does  not  directly  state  that  the  grand  jurors 
who  returned  the  bill  of  indictment  into  court,  were  the  grand 
juroTB  of  the  county  where  the  court  was  holden;  and  this  is 
the  ground  of  the  second  objection  which  we  deem  it  necessary 
to  notice.  The  grand  jurors  for  any  counly,  duly  selected  and 
impaneled  according  to  the  directions  of  the  law,  may  with 
strict  legal  propriety,  be  termed  the  grand  jurors  of  the  state; 
as  it  is  on  behalf  of  the  state  and  by  its  authority,  that  they  are 
required  to  discharge  the  functions  assigned  to  them.  But  it  is 
objected  that  the  record  which  describes  the  grand  jury  who* 
retomed  the  bill  into  court,  as  the  "  grand  jurors  of  the  state- 
of  Mississippi,  duly  impaneled,  charged,  and  sworn,"  does  not 
show  by  that  description  that  they  were  selected  from  the 
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proper  connfy.  No  man  can  be  held  to  answer  for  any  criminal 
violation  of  the  law,  unless  he  shall  be  first  charged  bjr  a  grand 
jury  of  the  county  where  the  offense  may  have  been  committed. 
This  fact  must  be  shown  by  the  caption  of  the  indictment,  or  it 
will  be  presumed  that  the  court  has  proceeded  without  authority. 
The  forms  of  proceeding  in  prosecutions  for  public  offenses,  are 
designed  to  protect  the  life  and  liberty  of  the  citizen,  and  are 
justly  regarded  as  a  tt  Juable  appendage  to  the  right  of  trial  by 
jury.  Objections  of  a  merely  technical  character  may  sometimes 
impede,  instead  of  advancing  the  cause  of  justice;  and  although 
courts  of  justice  have  very  properly  manifested  a  disposition  to 
relax  the  rigor  of  ancient  forms,  where  no  injury  could  result  to 
the  accused,  yet  there  must  be  some  limit  beyond  which  judicial 
innovations  should  not  be  permitted  to  advance.  Upon  the 
principle  of  this  relaxation,  this  court  in  Byrd's  casSy  and  subse- 
quently in  that  of  WoodstdeSy  where  the  record  showed  that  the 
grand  jury  were  ''sworn  in  and  for  the  body  of  the  county," 
held  that  it  was  equivalent  to  a  statement  that  they  were  the 
grand  jurors  of  the  proper  counly.  But  it  appears  to  me  that  it 
would  be  extending  this  principle  too  far  to  hold  that  the 
description  of  the  grand  jury  in  the  record  before  us  necessarily 
evinces  the  fact,  that  they  were  selected  from  the  county  where 
the  prisoner  was  charged  with  the  offense. 

The  other  objection  which  we  shall  notice  is  in  effect  this, 
that  the  act  charged  does  not  amoimt,  in  law,  to  the  crime  of 
willful  and  corrupt  perjury.  The  argument  in  support  of  this 
exception  proceeded  on  the  ground,  that  the  affidavit  of  the 
prisoner  set  out  in  the  indictment,  charged  no  particular  indi- 
vidual with  the  commission  of  an  offense,  and  that,  therefore, 
although  the  affidavit  may  have  been  false,  it  did  not  constitute 
an  act  of  perjury.  It  is  not  denied  that  the  magistrate  before 
whom  the  affidavit  was  sworn  to,  was  legally  authorized  to  ad- 
minister the  oath.  The  affidavit  charges  imequivocally,  that  a 
felony  had  been  committed  by  some  person,  and  was  made  for 
the  purpose  of  obtaining  a  search  warrant,  for  the  discovery  of 
the  property  alleged  in  it  to  have  been  stolen.  We  can  not  per- 
ceive that  it  makes  the  slightest  difference,  that  no  particular 
person  was  averred  to  have  committed  the  felony. 

We  therefore  think  that  this  objection  is  untenable;  but  for 
the  errors  before  noticed,  we  are  bound  to  reverse  the  judgment 
of  the  circuit  court,  and  order  the  prisoner  to  be  discharged. 


COKSTRUCnOK   OF  DoiTBTFITL  OR  AMBIGUOUS  STATUTES:   See  HiUhOfiM  V. 

Chetter,  3  Am.  Deo.  265;  Peoph  v.  UUca  Ins.  Co.,  8  Id.  243;  Commonwalth  ▼. 
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Pom^, 2  Id.  560;  OrndqUrr.  Tmrman,  21  Id.  606;  LUherr.  Piermm,  20Id.612: 
llHtttY.  roortoc,  22  Id.  489;  Hoh$r,  Hender9on^  25 Id.  677;  Jliaher r. Siaie^ 
26 Id.  370;  Danuy.  iltAor,  28 Id.  825;  Blakene^r.  Blaieneif,  20 Id.  574. 

Gaptiov  of  iNDionmrr  should  Show  what:  See  8kUe  ▼.  Boach,  2  Am. 
Dec.  626;  Ncmaque  ▼.  PeopU,  12  Id.  157;  8UUe  v.  SexUm^  14  Id.  584;  StaU  r, 
/<me$,  17  Id.  483;  SkUe  ▼.  Orren,  Id.  563;  People  ▼.  Jfa<Aer,  21  Id.  122;  State 
▼.  Bcciwia,  18  Id.  46. 

What  Ckurexrnms  Pebjubt:  See  State  ▼•  jETattaiociy,  10  Am.  Dec  580; 
JfoitteY.  iftfi^,  28  Id.  842. 


Pbosseb  V.  Leathebman. 

AflBUZNKS  or  Admxnistratob  CAir  NOT  Beooyxb,  WHXN.—Where  an  admiaie- 
trator  for  his  own  private  benefit  transfers  a  note  belonging  to  the  estate 
of  the  decedent  te  a  third  person,  who  has  fall  knowledgOt  the  latter  can 
not  recover  the  amount  of  the  note  from  the  maker. 

Ebbob  to  the  dicait  oonrfc  of  "f^^Udnson  oonntj.  The  opinion 
stftteB  the  case. 

Boyd  and  Henderscn^  for  the  plaintiff  in  error. 

By  Court,  Shaeket,  0.  J.  This  action  was  brought  on  a  prom- 
iasoiy  note  made  by  the  appellant  to  Ephraim  Fleshman,  in  his 
life-time^  on  whose  estate  the  said  Leathennan  is  administrator 
ie  bonis  rum.  The  appellant  pleaded  that  the  note  came  to  the 
hands  of  Leatherman  in  his  capacity  as  administrator,  and  with- 
out lawful  authority  or  right  he  indorsed  the  note  to  Hutchins, 
for  whose  use  the  suit  is  brought,  in  a  trade  for  certain  negroes, 
and  avers  a  knowledge  on  the  part  of  Hutchins  of  the  fact. 
There  was  a  demurrer  to  the  plea,  which  was  sustained,  and  this 
appeal  taken. 

The  question  presented  by  the  plea  directly  involyes  the  power 
of  an  administrator  to  dispose  of  the  assets,  and  assign  the  debts 
due  him  in  his  representatiye  capacity,  for  his  own  use,  with 
knowledge  of  the  fact  on  the  part  of  tiie  purchaser.  The  plea 
is  rather  loosely  drawn,  but  I  think  substantially  good,  if  the 
subject-matter  is  such  as  will  support  it.  In  regard  to  transac- 
tions of  this  kind,  great  contrariety  of  opinion  has  existed  in  the 
courts  of  England,  of  yery  high  authority.  The  most  of  the  cases 
on  this  subject  are  reviewed  by  Chancellor  Kent,  in  the  case  of 
Fidd  V.  Schiefdin,  7  Johns.  Ch.  150  [11  Am.  Dec.  441].  The 
rule  as  held  hj  Lord  Hardwicke  and  Lord  Mansfield,  was,  that 
an  executor  could  dispose  of  the  assets  or  choses  in  action  of  his 
intestate  for  a  valuable  consideration,  and  that  the  purchaser 
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would  hold,  by  good  title,  unless  there  was  fraud  or  collusion 
between  the  executor  and  purchaser,  or  unless  a  contrivance  ap- 
peared between  them  to  make  a  devastavit.  Lord  Kenyon  con- 
demned the  decision  in  one  of  the  cases,  and  adopted  this  rule: 
"  If  upon  the  face  of  the  assignment  of  property  it  appeared  to 
have  been  made  in  satisfaction  of  a  private  debt  of  the  executor, 
the  sale  was  fraudulent  against  the  persons  interested  under  the 
will,  and  equity  would  relieve.  It  would  be  a  case  of  implied 
fraud."  Lord  Thurlow  adopted  the  same  rule.  He  says  that 
in  general  the  purchaser  has  nothing  to  do  with  the  application 
of  the  money;  "  but  if  one  concerted  with  the  executor  to  obtain 
the  effects  at  a  nominal  price,  or  at  a  fraudulent  undervalue,  or 
in  extinguishing  the  private  debt  of  the  executor,  or  in  any  other 
manner  contrary  to  the  duty  of  the  office  of  executor,  the  purchaser 
or  pawnee  will  be  liable."  Sir  William  Grant  and  Lord  Eldon 
have  held  the  same  doctrine,  and  Chancellor  Kent  comes  to  a 
similar  conclusion.  He  says,  ''  that  the  purchaser  is  safe,  if  he 
is  no  party  to  any  fraud  in  the  executor,  and  has  no  knowledge 
or  proof  that  the  executor  intended  to  misapply  the  proceeds, 
or  was  in  fact  by  the  very  transaction  applying  them  to  the  ex- 
tinguishing of  his  own  private  debt.  The  great  difficulty  has 
been  to  determine  how  far  the  purchaser  dealt  at  his  peril,  when 
he  knew  from  the  very  face  of  the  proceeding  that  the  executor 
was  applying  the  assets  to  his  own  private  purposes,  as  the  pay- 
ment of  his  debts.  The  latter  and  the  better  doctrine  is,  that  ia 
such  case  he  does  buy  at  his  peril." 

All  the  cases  on  this  subject  are  fully  discussed  by  Chief 
Justice  Savage,  in  the  case  of  CoU  v.  Lasnier,  9  Cow.  820,  where 
he  brings  the  rule  as  settled  in  England  and  New  York  down  to 
this,  "  that  any  person  receiving  from  an  executor  the  assets  of 
his  testator,  knowing  that  this  disposition  of  them  is  a  violation 
of  his  duty,  is  to  be  adjudged  as  coimiving  with  the  executor; 
and  that  such  person  is  responsible  for  the  property  thus  re- 
ceived, either  as  a  purchaser  or  a  pledgee." 

This  rule  seems  to  me  to  be  entirely  unobjectionable,  either  on 
the  score  of  justice  to  all  parties,  or  as  resulting  clearly  and 
necessarily  from  the  prescribed  powers  and  duties  of  executors 
and  administrators.  It  is  the  duty  of  an  executor  to  collect  the 
debts  of  the  deceased  and  take  care  of  the  assets,  and  apply 
them  to  the  proper  objects,  and  the  law  gives  the  power  to  do 
this,  but  nothing  more.  He  is  to  act  in  the  capacity  of  a  trustee 
for  the  benefit  of  those  interested  in  the  estate,  but  it  is  certainly 
not  the  policy  or  intention  of  the  law  that  the  debts  and 
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assets  in  bis  bands  sbould  be  a  fund  for  bim  to  trade  on  at 
pleasure  for  bis  own  emolument.  Tbe  creditors  bave  a  lien 
created  by  law  on  all  tbe  assets,  and  one  wbicb  tbej  bave  a 
rigbt  to  enforce  in  tbe  due  course  of  administration,  and  wbicb 
is  incompatible  witb  an  indiscriminate  sale  or  transfer  of  tbem 
bj  tbe  executor  for  bis  own  private  purposes.  If  tbere  are  no 
creditors,  tbe  legatees  or  distributees  bave  a  direct  interest  in 
tbe  estate,  tbe  law  baving  directed  tbat  it  sbould  be  distributed. 
Tbe  executor  baying  tbe  rigbtful  possession  of  tbe  assets,  a 
knowledge  on  tbe  part  of  tbe  purcbaser  of  tbe  illegal  disposi- 
tion, would  of  course  be  necessary. 

As  a  legal  proposition  it  surely  can  not  be  denied  tbat  an 
executor  or  administrator  may  assign  a  note  or  cbose  in  action, 
wbicb  be  bolds  in  tbat  capacity,  but  it  must  be  done  for  a  pur- 
pose wbicb  will  meet  tbe  sanction  of  law,  and  not  for  bis  indi- 
lidual  benefit.  Tbe  principles  as  above  laid  down  arise  from 
cases  decided  in  equity,  and  we  are  to  consider  wbetber  tbe 
debtor  may  avail  bimself  of  tbem  in  an  action  at  law.  Tbe  au- 
thorities all  agree  tbat  an  improper  transfer  witb  tbe  knowledge 
of  tbe  purcbaser,  imposes  on  bim  a  liability  in  equity  in  favor 
of  tbose  interested.  Tbey  evidently  proceed  on  tbe  ground  of 
an  express  or  implied  fraud,  wbicb  may  also  be  inquired  into  at 
law,  and  courts  of  law  will  not  enforce  a  rigbt  tbus  acquired. 
It  can  not  be  proper,  therefore,  to  permit  a  recovery  in  tbis 
instance,  wben  it  would  impose  an  equitable  liability  on  tbe 
plainti£F  below,  and  tbus  change  tbe  nature  of  tbe  remedy  in 
favor  of  creditors  and  distributees,  and  tbus  far  sanction  a 
tianaaction  wbicb  was  illegal. 

Aliboagb  the  plea  does  not  expressly  aver  that  tbe  trade  was 
made  for  the  sole  benefit  of  Leatherman,  yet  the  transaction  is 
such  as  to  leave  no  other  conclusion.  As  administrator  be 
could  not  purchase  negroes,  and  the  very  transaction  shows  tbe 
illegal  application  of  the  note.  In  principle  there  can  be  no 
difference  between  tbe  transfer  of  a  note  in  payment  of  a  pre- 
existing debt,  and  a  transfer  of  property  for  individual  benefit. 
The  subject-matter  of  the  plea,  therefore,  formed  a  good  bar  in 
law,  and  tbe  demurrer  should  bave  been  overruled  and  judg- 
ment of  re^pondeai  ousier  awarded,  wbicb  must  be  the  judgment 
of  tbis  court. 


BlOBXS  OW  PUBdUSBBS  TBOM  OR  ASSIONXES  OF  EXBOUTOBS  OB  ADMHTIB* 

fBATOBS:  See  Sutherland  v.  Brush,  11  Am.  Dec.  383,  and  note  387. 
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HlOEMAN  V.  QbIFFIS. 

[6  IfiMOmo,  97.] 

(hooniAL  Papsbs  zn  PBooJBDnro  beiobb  Justiob  of  Pxaob  abb  vor  Aik 

WHHTBiiB  in  eridenoe  in  the  oiicoit  ooart,  without  aom«  proof  of  th«ir  an* 

thentidty,  when  there  is  nothing  in  the  record  to  show  how  they  beoADM 

part  of  tiie  ease. 
Pboof  bt  thb  JusnoB  nr  whosb  Goubt  Pbocbbdzno  Took  Plagb,  of  tlio 

identity  and  anthentidty  of  the  papers,  and  that  they  had  been  acted 

upon,  is  sufficient 
Whbihbb  Wabbakt  RumriKO  '*  9tatb  of  MiasouBi,  Coumr  of  Golb»  aa.' 

would  be  valid  or  not,  qwBte, 
Obnbbal  Bulb  that  Pabtt  oav  not  bb  Allowbd  to  Makb  Btzdbhob  in 

his  own  favor  is  not  departed  from  in  an  action  for  malidoua  pmanontloM 

except  in  oases  of  necessity. 
DsFBimABT  IN  Action  fob  BCauoious  Pbosboutiov  oan  not  be  allowed  ta 

proTe  what  he  swore  to  when  there  were  several  other  witnesses  preasnt 

at  the  time. 
Rbal  Inquiry  in  an  Action  fob  Maiioious  Pbosboution  is  whether  there 

was  probable  oause  for  the  prosecution,  not  the  knowledge  or  belief  of 

the  party  prosecuting  as  to  its  existence. 
Ebbonbous  iNSTBUcnoNS  ABB  NOT  OoBBD  by  the  fact  that  oocract  inatrao^ 

tions  accompany  them. 

Appeal  from  the  oirouit  court  of  dole  oounij.  The  opinion 
states  the  ease. 

Eayden  and  Adama,  for  the  appellant. 

Ibdd  and  Kirtley,  contra. 

By  Oourt,  Napton,  J.  Griffin  sued  Hickman  for  a  malicious 
prosecution  before  a  justice  of  the  peace.  The  declaration 
charged  that  the  defendant  (below)  appeared  before  one  Olaze- 
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barook,  a  justice  of  the  peace  in  Cole  coiinly,  and  charged  him 
(Griffin)  with  petty  larceny;  and  procured  said  justice  to  issne 
his  warrant;  that  he  caused  said  Griffin,  by  yirtue  of  said  war- 
rant, to  be  arrested,  and  recognized  for  appearance  at  the  Oole 
circuit  court.  The  declaration  further  avers  the  continued  pros- 
ecution of  plaintiff  by  defendant  before  the  grand  jury,  and 
the  refusal  of  said  grand  juxy  to  find  any  indictment.  The 
general  issue  was  pleaded,  and  the  parties  went  to  trial. 

On  the  trial,  the  plaintiff  offered  in  eyidence  the  warrant  of 
the  justice,  without  proving  the  handwriting  of  said  justice, 
which  the  defendant  objected  to,  but  the  court  permit- 
ted the  writing  to  go  to  the  juiy.  Plaintiff  also  read  the 
indorsement  on  the  warrant  of  the  return  of  the  constable,  with- 
out first  proving  said  constable's  handwriting.  The  plaintiff 
also  proved  that  the  said  constable  took  plaintiff  in  custody,  and 
carried  him  before  a  magistrate.  Plaintiff  also  gave  in  evidence 
the  recognizance,  which  said  justice  caused  him  to  enter  into, 
and  the  records  of  the  circuit  court  of  Cole  county,  reciting  the 
impaneling  of  the  grand  jury,  their  failure  to  find  any  bill 
against  Griffin,  and  the  subsequent  discharge  of  Griffin  by  the 
court.  To  the  introduction  of  all  this  evidence  the  defendant 
below  objected — but  the  objection  was  overruled.  The  plaintiff 
then  introduced  the  justice  of  the  peace,  Glazebrook,  and  proved 
hj  him  that  the  defendant  appeared  before  him,  and  applied  to 
him  for  a  warrant  against  Griffin,  and  that  upon  his  (EQckman's) 
application,  he  (Glazebrook)  issued  the  warrant,  being  the  writ- 
ing first  offered.  The  defendant  proposed  to  prove,  upon  the 
cross-examination  of  said  justice,  what  the  defendant  swore  to 
before  him  upon  his  examination,  but  the  court  refused  to  al- 
low the  justice  to  state  what  the  defendant  below  had  sworn 
to,  the  plaintiff  having  previously  proved,  that  several  other 
witnesses  were  present  at  the  time  the  alleged  larceny  was  said 
to  have  been  committed.  The  plaintiff  also  proved  by  said 
justice  (Glazebrook)  that  he  (Glazebrook)  caused  the  plaintiff 
(Griffin  to  enter  into  a  recognizance  to  appear  at  the  next  term 
of  the  Cole  circuit  court,  and  both  plaintiff  and  defendant  gave 
eridence  conducing  to  show  the  existence  or  want  of  probable 
cause  and  malice. 

At  the  instance  of  the  plaintiff,  the  court  then  gave  the  jury 
the  following  instruction:  *'  If  the  jury  believe  from  the  evidence 
that  the  defendant  prosecuted  the  plaintiff  upon  a  charge  of  lar* 
oeny,  and  the  plaintiff  was  acquitted  and  discharged  therefrom. 
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and  that  the  defendant  had  no  probable  cause  to  believe  him 
guilty  of  the  charge,  they  will  find  for  the  plaintiff." 

The  defendant  also  asked  for  the  following  instructions,  which 
were  given  by  the  court: 

1.  That  to  enable  the  plaintiff  to  recover  in  this  cause,  it  is 
necessary  they  should  be  satisfied  from  the  evidence  in  the  cause, 
that  the  defendant  prosecuted  the  plaintiff  in  malice,  and  with- 
out probable  cause;  2.  That  if  the  defendant  had  probable  cause 
to  institute  the  prosecution,  that  then  they  ought  to  find  a  ver- 
dict in  his  favor;  8.  That  it  matters  not  how  malicious  the  mo- 
tive of  Hickman  was  in  prosecuting  the  plaintiff,  yet  if  they  be- 
lieve from  the  evidence  that  Hickman  had  probable  cause  for 
prosecuting  him,  they  ought  to  find  a  verdict  for  the  defendant 
Hickman;  4.  That  the  fact  that  the  justice  of  the  peace,  Glaze- 
brook,  upon  the  inquiry  before  him,  recognized  the  plaintiff  in 
a  recognizance,  binding  him  to  appear  at  the  Cole  circuit  court, 
to  answer  over  to  the  charge  mentioned  in  the  prosecution,  is 
evidence  of  there  being  probable  cause  for  the  prosecution,  and 
that  the  jury  ought  to  find  for  the  defendant  on  such  evidence, 
unless  the  plaintiff  prove  by  other  evidence  that  the  prosecution 
was  instituted  without  any  probable  cause;  5.  That  it  is  not 
necessaiy  in  this  action  that  the  defendant  should  show  that  the 
plaintiff  was  absolutely  guilty,  to  entitle  Hickman  to  a  verdict, 
but  that  it  is  only  necessary  that  they  should  believe  from  the 
evidence  that  the  defendant,  Hickman,  had  probable  cause  to 
prosecute  him.  Griffin;  6.  That  it  matters  not  how  small  the 
amount  of  money  stolen  from  the  defendant  was,  the  defendant 
stands  justified  in  the  law  for  prosecuting  the  plaintiff,  if  he  had 
probable  cause  for  the  prosecution. 

The  jury  found  for  plaintiff,  and  defendant  moved  for  a 
new  trial,  on  the  following  grounds:  1.  The  court  permitted  the 
plaintiff  to  give  improper  testimony ;  2.  The  court  refused  to  per- 
mit the  defendant  to  give  all  and  every  part  of  his  testimony;  3. 
The  court  misdirected  the  jury.  Which  motion  was  overruled 
by  the  court,  and  to  reverse  this  judgment  the  plaintiff  in  error 
has  relied  on  the  following  points,  which  I  will  examine  serioHm: 
1.  That  the  court  erred  in  permitting  the  warrant  of  the  jus- 
tice, the  return  of  the  constable  thereon,  and  the  recognizance 
for  Griffin's  appearance,  to  be  read  to  the  jury,  without  proof  of 
their  execution;  2.  That  the  warrant  produced  did  not  run  in 
the  name  of  the  state  of  Missouri,  and  consequently,  the  action 
should  have  been  trespass  vi  et  armis;  3.  That  the  court  erred  in 
not  permitting  Hickman's  testimony  before  the  magistrate  to  go 
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to  the  jury;  4.  That  the  court  erred  in  giving,  the  instraotion 
aaked  by  plaintiff. 

1.  If  the  papers  of  the  justice  had  been  duly  certified  by  him, 
and  it  appeared  from  the  record  that  they  were  on  file  in  the 
drcoit  ooorty  there  could  be  no  question  of  their  admissibility^ 
without  further  proof.  But  the  papers  offered  were  original 
papers,  and  there  is  nothing  preserved  in  the  bill  of  exceptions 
to  show  how  they  got  into  the  circuit  coiurt.  The  papers  were 
not  admissible  without  some  proof  of  their  authenticity.  But 
the  pUdntiff,  immediately  after  the  introduction  of  this  testi- 
mony, in  his  examination  in  chief  proved  by  the  justice  of  the 
'peace,  Olazebrook,  the  identity  and  authenticity  of  the  warrant 
and  recognizance,  and  the  fact  that  the  constable,  whose  name 
was  indorsed  on  the  warrant,  had  taken  the  plaintiff  in  custody 
and  brought  him  before  him  (the  justice)  for  his  examination. 
Whatever,  therefore,  might  have  been  defective  in  the  testimony 
of  the  plaintiff  when  first  introduced,  he  proceeded  to  supply 
those  deficiencies  by  competent  and  full  proof,  and  I  do  not  see 
any  good  reason  for  reversing  because  of  this  irregularity.  If 
it  could  be  shown  that  defendant  was  anywise  prejudiced  by  this 
course,  it  might  constitute  a  sufficient  reason  with  this  court  to 
set  aside  the  judgment.    But  no  such  injustice  appears. 

2.  It  is  urged  that  the  warrant,  not  running  in  the  name  of  the 
state  of  Missouri,  was  not  merely  voidable,  but  absolutely  void, 
and  that  therefore  this  action  should  have  been  trespass.  The 
warrant  in  this  case  ran  in  these  words:  **  State  of  Missouri, 
county  of  Cole,  ss. ;"  after  reciting  the  inducement,  it  proceeded, 
''  these  are  therefore  to  conmumd  you  to  take  the  body,"  etc.  I 
am  not  prepared  to  say  whether  this  would  be  a  valid  warrant 
or  not,  under  the  decisions  of  this  coiurt,  but  this  coiurt  in  the 
case  of  MiUer  v.  Brown,  3  Mo.  130,  at  least  declared,  that  such 
a  warrant  was  sufficient  to  justify  the  constable,  the  magistrate 
by  whom  it  was  issued  having  jurisdiction  over  the  person  and 
subjeci-matter.  The  distinctions  between  case  and  trespass,  as 
laid  down  in  many  of  the  books,  are  so  exceedingly  refined, 
that,  like  the  colors  of  the  rainbow,  they  run  into  each  other, 
and  would  puzzle  a  man  of  conmion  sense  to  make  the  discrim- 
ination. I  hold  that  case  was  well  brought  here,  and  that  an 
action  of  trespass  could  not  have  been  sustained  against  the  con- 
stable, merely  because  of  this  defect  in  the  process  which  he 


3.  The  defendant,  on  his  cross-examination  of  the  justice, 
oflEared  to  prove  what  he  had  sworn  to  before  him,  on  the  tria! 
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of  the  accuaed  before  him  (the  justice).  This  the  court  very 
properly  excluded.  The  general  rule  that  a  party  can  not  be 
allowed  to  make  evidence  in  his  own  favor  is  not  departed  from 
in  an  action  of  malicious  prosecution,  except  upon  the  ground 
of  necessity.  If  no  other  person  were  present  when  the  felony 
was  committed,  the  evidence,  which  the  defendant  himflelf  gave, 
may  be  read  as  evidence  in  this  action:  Johnson  v.  Browning,  6 
Mod.  216,  cited  in  Bayard's  Peake,  158-^11 .  In  that  case  Hale,  G. 
J. ,  allowed  what  the  defendant's  wife  had  testified  at  the  trial  of 
the  indictment  to  be  given  in  evidence  on  behalf  of  the  husband, 
when  sued  for  a  malicious  prosecution,  there  having  been  no 
other  person  present  at  the  commission  of  thw  alleged  felony. 
So  also  in  an  action  on  the  statute  of  Winton,  tae  parly  robbed 
was  held  a  competent  vdtness,  and  the  author  remarks,  "  these 
are  the  only  cases,  I  believe,  in  the  books,  where  parties  to  the 
cause  have  been  permitted  to  give  evidence  for  themselves; 
and  in  the  latter  case,  it  seems  to  have  been  taken  for  granted, 
that  the  party  could  not  be  examined,  though  his  former  evidence 
was  admitted:"  Bayard's  Peake,  151,  in  note.  The  dictum  in 
Buller  cited  at  the  bar  (Bull.  N.  P.  14),  is  unsupported  by  au- 
thority, and  is  contradicted  by  himself  on  the  next  page,  in 
which  he  lays  down  the  rule  as  established  in  Johnson  v.  Brown- 
ing.  In  the  case  of  Hays  v.  WaUer,  2  Mo.  222,  this  court  per- 
haps extend*  the  rule,  and  allow  what  the  defendant  swore  to  on 
the  trial  of  the  indictment,  to  be  read  in  his  defense  on  his  trial 
for  a  malicious  prosecution,  where  it  appeared  that  he  swore  to 
a  fact  which  no  one  who  was  present  except  himself  bore  wit- 
ness to.  Admitting  this  to  be  correct,  it  devolved  upon  defend- 
ant (plaintiff  in  error)  to  show  by  the  bill  of  exceptions,  that 
this  state  of  facts  existed.  Not  having  done  so,  the  judgment 
of  the  circuit  court  on  this  point  must  be  held  correct. 

4.  The  first  instruction  asked  by  the  plaintiff  and  given  by  the 
coiurt,  is  open  to  criticism.  Two  objections  were  urged  to  it; 
first,  that  the  prosecutor's  belief  of  the  existence  of  probable 
cause  is  made  the  test,  instead  of  the  existence  of  probable  cause, 
whether  within  the  knowledge  of  the  prosecutor  or  not;  and, 
second,  the  jury  are  not  told  of  the  necessity  of  malice  as  well 
as  the  want  of  probable  cause.  The  instruction  is  certainly  not 
sufficienUy  distinct  on  this  last  point,  for  though  malice  may  be 
inferred  from  the  want  of  a  probable  cause,  it  is  still  an  essen- 
tial ingredient  in  the  guilt  of  the  prosecutor,  and  his  liability  to 
the  plaintiff.  But  the  subsequent  instructions  are  full  and  clear 
on  this  point,  and  lay  down  the  law  with  such  precision  (so  &r 
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as  ibis  point  is  ooncemed),  that  I  do  not  see  how  the  jniy  could 
have  drawn  any  inference  from  the  first  instruction  calculated  to 
prejudice  the  defendant.  The  instruction  is,  that  if  the  jury 
heUere  from  the  evidence,  etc. ,  **  that  defendant  had  no  probable 
cause  to  beUeve  him  guilty  of  the  charge,  they  will  find  for  plaint- 
iff." The  true  question,  as  laid  down  in  Mowry  v.  Miller^  8 
Leigh,  565,  is  not  whether  the  defendant  had  probable  cause  to 
believe  the  plaintiff  guilty,  but  whether  there  existed  a  probable 
cause  for  the  prosecution,  no  matter  whether  the  defendant  knew 
of  its  existence  or  not. 

The  second  instruction  given  by  the  court,  at  the  instance  of 
the  defendant,  is  liable  to  the  same  objections.  '*  If  the  defend- 
ant had  probable  cause  to  institute  the  prosecution,''  is  the  lan- 
guage of  this  instruction  also,  and  the  words  *'  to  institute  the 
prosecxition,"  may  well  be  substituted  for  the  words  "  to  believe 
him  guilty."  For  if  the  defendant  had  probable  cause  to  **  in- 
stitate  the  prosecution,"  he  had  probable  cause  to  '*  believe  him 
guilty,"  and  vice  versa^  whereas  the  real  point  of  inquiry  for  the 
jury  was  not  whether  the  defendant  had  probable  cause  to  beUeve 
the  plaiutiff  guiliy,  or  whether  he  had  probable  cause  to  insti- 
tute the  prosecution,  but  whether  there  was  probable  cause  for 
the  prosecution,  thereby  referring  the  jury  to  the  state  of  facts 
Uiat  existed  in  relation  to  the  party  accused,  and  not  to  the 
knowledge  or  belief  of  those  facts  in  the  party  prosecuting. 

Where  the  court  gives  erroneous  instructions,  the  error  is  not 
cured  by  the  fact  that  correct  instructions  accompanied  them: 
Jimes  V.  Talboij  4  Mo.  274.  Mere  defective  instructions  may 
be  supplied,  but  an  instruction  which  is  erroneoius  in  itself,  may 
mislead  the  jury.  For  this  reason,  the  judgment  of  the  oirouit 
court  is  reversed,  and  the  cause  is  remanded. 


Pbocbs  mrsT  Ruir  zn  ths  Naxs  ov  ths  Commonwxai/ehx  WMU  v.  (km^ 
MomseoAA,  C  Am.  Dec  443;  lAUUy.IAUU,  82 Id.  317. 

What  Kbgbsbabt  to  liAnrrAZN  Malicious  Pbosbcutioh,  and  EviDXircB 
ov. — Mftlioeand  want  of  probable  oaose  most  oonoar:  KdUm  v.  Betfins,  5  Am. 
Dec  670;  JBeff  ▼.  OraJkam,  9  Id.  687;  Turner  v.  WaHer,  22  Id.  829;  LeUUif  v. 
Bawmm,  29  Id.  864;  WiOUmB  ▼.  ffttnier,  14  Id.  697;  8Ume  t.  SievcM,  30  Id. 
611.  Ciood  CMise  for  proeeoatioii  exempts  proeecator,  though  his  motivee 
malidoos:  Uhner  v.  LeUxnd^  10  Id.  48;  Adasm  v.  LUiher,  26  Id.  102; 
is  he  liable  if  there  is  an  apparent  gailt  arising  from  oiroomstanoea 
be  honestly  belieires:  PUumntr  v.  OheeHj  14  Id.  672;  nor  if  defendant  it 
guilty,  though  proseontor  did  not  know  it:  Adam$  v.  ZrigAer,  26  Id.  102L 
Siieh  conduct  by  the  aocoaed  as  warrants  the  inference  that  the  proseoatioii 
was  undertsken  few  pablio  motives,  amounts  to  probable  oaose:  French  v. 

«iiti<A,  24  Id.  616.  

Ax.  Dsc  Vol.  ZXXXV— • 
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The  principal  case  is  approved  on  the  point  that  a  party  can  not  give  in 
evidence  what  he  swore  to  before  the  magistrate,  in  RtTiey  v.  Vanlandingkamf 
9  Mo.  811;  bat  the  defendant  can  bring  in  evidence  of  what  he  testified  to 
upon  the  trial  of  the  plaintiff  for  the  purpose  of  showing  probable  canae: 
McMahan  v.  Armatrotig,  23  Am.  Dec.  304.  And  the  admission  of  a  copy  of 
the  record  showing  the  arrest,  trial,  and  acquittal  of  defendant,  in  a  proceed- 
ing under  a  search  warrant,  in  a  subsequent  action  brought  by  him  for  mali- 
cious prosecution,  is  not  a  ground  for  new  trial,  where  the  same  facts  appear 
to  have  been  proved  by  other  evidence,  not  objected  to  by  the  advene  puty: 
SUmB  V.  Stevem,  30  Id.  611. 


Digest  v.  Malechi. 

(6  MnsoTTBI,  177.J 

I 

CiBOfTiT  Court  has  Appellate  Jurisdiction  in  Matters  of  Pbobatb  over 

the  decisions  of  the  county  court,  under  statute  of  1S25,  section  10. 
Rbcital  in  Petition  op  the  Rejection  of  Supposed  Will  by  the  oonnty 

court,  with  the  annexation  of  the  record  of  the  judgment  of  the  oonnty 

court,  proving  that  fact,  is  sufficient  to  give  the  circuit  court  appellate 

jurisdiction  under  that  statute. 
Will  Destroyed  before   or   after   Death  of  Testator,  without  hia 

knowledge,  does  not  cease  to  be  his  will. 
One  Witness  is  Sufficient  to  prove  the  contents- of  a  lost  wilL 
Whole  of  Lost  Will  need  not  be  Proved;  so  mnoh  as  is  proved  will  b« 

admitted  to  probate. 
Where  a  Demurrer  to  a  Petition  is  Overruled,  but  not  Withdrawx, 

a  withdrawal  will  be  implied  where  the  parties  go  before  the  jniy  on  an 

issue  made  up  under  the  direction  of  the  court;  the  demurrer  will  not 

remain  a  confessioD  of  the  facts  in  the  petition. 
Osneral  and  Sweeping  Objections  are  Insufficient;  the  party  moat 

point  out  objections  specifically,  to  authorize  the  appellate  court  to  in* 

terfere. 
In  a  Suit  to  Establish  a  Lost  Will,  the  depodtion  of  an  heir  at  law» 

who  is  also  a  devisee  under  the  will,  is  admissible  in  evidence. 

Appeal  from  the  circuit  court  of  Ste.  Oeneriere  oonnlgr.  The 
opinion  states  the  case. 

Colef  for  the  appellee. 

ScoU  and  Zeigler,  contra. 

By  Court,  Napton,  J.  One  Antoine  Simmino  of  Ste.  Genevive 
county,  about  the  fifth  of  January,  1833,  made  his  last  will  and 
executed  it  according  to  law,  in  the  presence  of  two  witnesses, 
John  Findlej  :«nd  John  Blital  Beauvais,  and  died  about  four  or 
0ve  days  after  making  his  said  will.  John  Campbell  and 
Ebenezer  Dickey,  who  had  married  sisters  of  Simmino,  were  ap- 
pointed executors  by  the  will.  Immediately  after  the  execution 
of  the  will  by  Simmino,  who  was  proved  to  have  been  of  dis- 
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posing  mind  at  the  tune,  he  handed  the  will  to  Campbell  and 
requested  him  to  place  it  in  his  (Simmino's)  pocket-book,  and  put 
the  pocket-book  in  his  (Simmino's)  desk,  which  was  in  the  room 
where  he  lay.  Campbell  did  as  he  was  directed:  but  on  the 
morning  after  the  death  of  Simmino,  Campbell  and  Dickey,  the 
executors  named  in  the  will,  went  to  Simmino's  house  to  take 
possession  of  the  will,  but  could  not  find  it;  nor  has  it  ever  been 
produced  since.  There  was  proof  conducing  to  show  that  the 
will  was  in  ezisten<«,  on  the  evening  before  the  testator  died, 
and  also  on  the  morning  after,  in  the  course  of  which  it  disap- 
peared. It  also  appears  from  the  testimony,  that  the  provisions 
of  the  will  were  in  accordance,  with  the  previously  fixed  inten- 
tions of  the  testater  frequently  expressed  te  varioius  individuals. 

In  Januaiy,  1833,  Ebenezer  Dickey  took  out  letters  of  ad- 
ministration upon  the  estate  of  Simmino,  and  proceeded  te  act 
under  the  same.  About  the  first  of  March,  1834,  Francis 
Malechi,  to  whom  a  considerable  real  and  personal  property  had 
been  left  by  the  will,  by  his  guardian,  Ichabod  Sargent,  pre- 
sented his  petition  to  the  couniy  court  of  Ste.  Genevieve  county, 
praying  that  the  paper  writing  annexed  to  his  petition,  purport- 
ing to  be  the  substance  of  the  will  of  Simmino,  might  be  ad- 
mitted to  probate,  and  calling  on  the  heirs  at  law  to  diow  cause, 
ete.,  and  requiring  them  to  answer  on  oath  touching  the  prem- 
ises. The  cause  came  on  to  a  hearing  in  the  county  court,  and 
that  court  adjudged  that  there  was  no  such  last  will  and  testa- 
ment of  Simmino  as  Malechi  in  his  petition  had  alleged. 

In  June,  1836,  the  defendant  in  error,  Francis  Malechi,  by 
his  guardian,  filed  his  i>etition  in  the  circuit  court,  praying  to 
have  the  will  established,  reciting  the  rejection  of  the  same  by 
the  county  court,  and  citing  the  heirs  at  law  to  appear.  The 
heirs  at  law,  plaJTitifTs  in  error,  appeared  and  pleaded,  first  to  the 
jurisdiction  of  the  court,  alleging  substantially,  that  the  matters 
in  the  petition  had  been  fully  adjudicated  in  the  county  court, 
and  that  that  court  had  exclusive  jurisdiction.  To  this  the  pe- 
titioner demurred,  and  the  court  sustained  the  demurrer.  The 
heirs  at  law  then  demurred  to  the  petition,  which  demtirrer  was 
overmled;  and  afterwards  they  put  in  a  plea  in  bar  grounded 
on  the  former  adjudication  by  the  couniy  comt;  to  which  plea 
plaintiff  in  error  demurred,  and  the  demurrer  was  sustained. 
The  case  was  then  submitted  to  the  jury,  upon  an  issue  made 
up  by  the  parties  under  the  direction  of  the  court;  and  a  ver- 
dict was  found  for  the  petitioner;  a  new  trial  was  granted  at 
the  instance  of  the  defendante  in  error,  and  another  issue  made 
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up,  and  upon  that  issue  the  jury  found  for  the  petitioner  the 
will  as  annexed  to  his  petition.  A  motion  was  made  by  the 
heirs  at  law  for  another  new  trial,  and  in  arrest  of  judgment, 
both  of  which  were  refused,  and  the  heirs  at  law  have  appealed 
to  this  court.  There  were  four  bills  of  exceptions  taken  on  the 
trial  of  the  issues  in  the  circuit  court  containing  the  entire 
testimony;  which  seems  to  have  consisted  altogether  of  deposi- 
tions. These  depositions  were  taken  by  consent  of  parties, 
waiving  any  exceptions  to  their  formality,  as  to  time,  place,  no- 
tice, etc. ;  but  the  plaintiflB  in  error  reserving  to  themselves  the 
privilege  of  objecting  to  the  testimony  on  the  trial  for  incompe- 
tency or  irrelevancy. 

The  provisions  of  the  will  were  established  by  the  testimony 
of  Joseph  D.  Qrafton,  who  drew  it  up;  neither  of  the  subscrib- 
ing witnesses  being  privy  to  its  contents.  The  deposition  of 
Ebenezer  Dickey  and  John  Oampbell,  the  two  executors  named 
in  the  will,  and  who  had  married  sisters  of  the  deceased,  were 
also  read  in  evidence,  together  with  so  much  of  the  affidavit  of 
Ebenezer  Dickey  as  related  to  his  belief  in  the  existence  of  a 
will,  and  that  after  the  most  diligent  search  it  could  not  be 
f  otmd.  Objections  were  taken  to  the  reading  of  the  depositions 
on  the  ground  of  incompetency  and  irrelevancy;  and  to  the 
deposition  of  Ebenezer  Dickey,  because  he  was  a  parfy  to  the 
cause.  After  closing  the  testimony,  the  defendants  asked  the 
court  for  the  following  instructions  to  the  jury: 

1.  That  if  they  do  not  believe  that  the  said  supposed  vnll 
existed  at,  and  after  the  death  of  the  said  Antoine  Simmino, 
they  must  find  for  the  defendants.  2.  That  if  they  believe  that 
the  supposed  will  was  lost,  or  destroyed,  before  the  death  of  the 
said  Antoine  Simmino,  by  his  consent,  connivance,  or  direction, 
they  must  find  for  the  defendants.  8.  That  unless  they  believe 
the  said  paper  purporting  to  be  the  last  will  and  testament  of 
Antoine  Simmino,  was  signed  by  said  Antoine  Simmino,  with 
a  full  knowledge  of  all  its  provisions,  or  by  some  person  for 
him  by  his  directions,  they  must  find  for  the  defendants. 
4.  That  if  the  said  supposed  will  was  lost,  or  destroyed,  two 
witnesses  who  read  the  will  prove  its  existence  at  and  after  the 
death  of  the  testator,  remember  its  contents,  and  depose  to  its 
tenor,  are  necessary  to  establish  the  same.  5.  That  in  the  event 
of  the  loss  or  destiruction  of  said  will,  it  will  require  the  testi- 
mony of  two  witnesses  to  establish  the  contents  thereof,  and 
!liat  one  witness  is  not  sufficient.  6.  That  the  whole  provisiona 
of  the  will  must  be  established,  and  not  a  part  only,  and  if  the 
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juiy  are  satisfied  that  the  facts  proved  establish  a  part  only  of 
the  proTisions  of  the  will,  they  must  find  for  the  defendants. 

The  court  gave  the  second  and  third  instructions  asked,  and 
refused  to  give  the  first,  fourth,  fifth,  and  sixth  instructions,  and 
in  lieu  thereof  instructed  the  jury,  that  one  witness  was  suffi- 
cient to  establish  the  contents  of  a  will,  after  the  execution  of 
the  will  has  been  proven  by  two  subscribing  witnesses,  and  also 
that  they  might  find  such  parts  of  the  will  as  were  proved  with- 
out finding  anything  in  regard  to  the  residue,  and  also  that  it 
was  not  necessaiy  to  prove  that  the  will  existed  at,  or  after  the 
ioath  of  the  testator. 

Defendants  excepted  to  the  giving  of  the  several  instructions 
given,  and  the  refusal  to  give  those  asked  for,  and  after  the  ver- 
dict of  the  juiy  for  th^  petitioner,  moved  for  a  new  trial,  which 
was  refused,  and  afterwards  in  arrest  of  judgment,  which  was 
also  overruled. 

The  appellants  have  made  various  points,  on  which  they  rely 
tor  a  reversal  of  this  judgment,  but  it  is  believed  that  though 
couched  in  different  terms,  and  presented  under  a  variety  of 
aspects,  they  are  substantially  as  follows:  1.  That  the  circuit 
court  had  no  jurisdiction  over  the  subject-matter  presented  in  the 
petition  of  I^nands  Malechi;  but  that  the  jurisdiction  was  ex- 
clusively in  the  county  court.  2.  That  the  circuit  court  erred 
in  giving  impro])er  instructions,  and  in  refusing  those  asked  for 
by  defendants.  8.  That  the  court  admitted  improper  and  in- 
competent testimony  on  the  trial. 

1.  The  petition  of  Malechi  was  founded  on  the  tenth  section 
of  the  act  respecting  wills  (revised  code  of  1826,  p.  792);  this  sec- 
tion provides  that,  **  where  any  will  is  exhibited  to  be  proved 
(in  the  county  court),  the  court  or  clerk  may  immediately  receive 
the  proof  and  grant  a  certificate  of  probate;  or  if  such  will  be 
rejected,  a  certificate  of  rejection.  If  any  persons  interested 
shall,  within  five  years  thereafter,  appear,  and  by  his  petition  to 
the  circuit  court  of  the  proper  county,  contest  the  validity  of 
ihe  will  proved,  or  pray  to  have  a  will  proved  that  has  been 
rejected,  an  issue  shall  be  made  up  whether  the  writing  produced 
be  the  will  of  the  testator  or  not,  which  shall  be  tried  by  the 
coort,  or  by  a  jury,  if  either  party  require  it.'' 

The  objection  urged  to  the  exercise  of  jurisdiction  in  this  case, 
rests  on  the  provision  of  the  act  of  1826,  by  which  the  courts 
of  probate  were  invested  with  exclusive  original  jurisdiction  in 
all  cases  relative  to  the  probate  of  last  wills  and  testaments,  the 
granting  letters  testamentaiy,  and  repealing  the  same,  etc.,  and 
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upon  fche  act  of  the  second  of  January,  1827,  bj  which  the  probate 
court  was  abolished,  and  all  its  jurisdiction  transferred  to  the 
county  court.  I  do  not  see  that  the  circuit  court  in  entertain- 
ing the  petition  of  Malechi  did  exercise  any  original  jurisdiction. 
The  respective  provisions  of  the  two  acts  above  recited  are  en- 
tirely consistent  with  each  other.  The  legislature  may  un- 
doubtedly provide  other  modes  besides  the  ordinary  form  of 
appeal,  by  which  the  controlling  power  of  the  circuit  court  may 
be  exercised,  and  in  the  tenth  section  of  the  act  respecting  wills 
and  testaments,  they  have  made  such  a  provision.  The  recital 
in  the  petition  of  the  rejection  of  the  supposed  will  by  the 
county  court,  with  the  annexation  of  the  record  of  the  judgment 
of  the  county  court  proving  that  fact,  was  sufficient  to  give  juris- 
diction to  the  circuit  court.  The  judgment  of  the  county  court, 
in  which  they  found  that  no  such  will  as  the  paper  writing  pre- 
sented to  them  existed,  was  a  virtual  certificate  of  rejection, 
sufficient  to  authorize  the  petitioner  to  proceed  under  the 
thirtieth  section,  and  demand  a  review  of  that  judgment  in  the 
circuit  court.  The  circuit  court  did  not  therefore  err  in  over- 
ruling the  demurrer  to  the  petition,  and  in  sustaining  the  de- 
murrers to  the  pleas  of  the  defendants. 

2.  The  first  instruction  asked  for  by  defendants,  and  refused 
by  the  court,  was,  that  if  the  jury  do  not  believe  that  the  said 
supposed  will  existed  at  and  after  the  death  of  the  said  Antoine 
Simmino,  they  must  find  for  the  defendants.  This  instruction 
was  very  properly  refused  by  the  court,  whether  the  will  was  de- 
stroyed before,  or  after  the  death  of  the  testator:  if  it  was  de- 
stroyed without  his  knowledge,  or  consent,  it  did  not  cease  to 
be  his  will,  and  its  contents  could  be  established  by  competent 
proof.  The  cases  cited  at  the  bar  in  support  of  the  principle 
laid  down  in  this  instruction  have  not  been  produced,  but  I  ap- 
prehend that  the  courts  have  never  gone  farther  than  to  declare 
that  proof  of  the  non-existence  of  a  will  before  the  death  of  the 
testator  might  be  presumptive  evidence  of  its  revocation,  and 
[to]  throw  the  burden  of  proof  on  the  pariy  setting  up  the  will,  it 
required  satisfactory  proof  of  its  loss  or  destruction.  But  the 
principle  laid  down  in  the  instxuctions  aaked,  would  open  the 
door  to  knavery  and  fraud,  and  place  it  in  the  power  of  the  dis- 
honest to  frustrate  that  disposition  which  every  man  has  a  right 
to  make  of  his  own  property.  Here  the  court  gave  the  second 
instruction  asked,  which  embraced  the  true  law,  and  which  was 
much  more  applicable  to  the  evidence,  than  the  first  could  have 
been,  admitting  it  to  have  been  abstracUy  true.     The  testimony 
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of  Bickej,  who  was  namea  in  the  will  as  one  of  the  executors, 
was  that  he  saw  the  will  about  sunset,  of  the  evening  preceding 
the  morning  when  Sinunino  died;  that  he  was  with  Simmino 
from  the  time  he  last  saw  the  will  until  Simmino  died;  and 
during  that  time,  Simmino  expressed  no  dissatisfaction  with  the 
will,  indeed  said  nothing  relating  to  it,  and  that  Simmino  conld 
not  have  destroyed  the  will  without  his  knowledge.  The  eyi- 
dence  of  Findley,  one  of  the  subscribing  witnesses,  was  that 
CampbeU,  one  of  the  executors  named  in  the  will,  in  a  conver- 
sation had  with  witness  on  the  morning  of  the  funeral  of  the 
deceased,  informed  witness,  that  the  will  was  in  existence;  that 
Simmino  had  made  no  alteration  in  the  will,  bat  that  it  remained 
the  same  as  it  was  drawn  by  Mr.  Grafton,  and  witnessed  by  him, 
Findley.  Dickey  also  testified  that  on  the  day  after  the  funeral, 
when  he  and  Campbell  went  to  get  the  will,  for  the  purpose  of 
proceeding  under  it,  they  were  unable  to  find  it,  and  Oampbell 
observed  to  him,  "he  wished  he  (Dickey)  had  come  sooner,  it 
would  have  saved  trouble,  as  the  will  could  not  have  been  gone 
above  half  an  hour."  Findley  also  testified  that  he  heard  Bazil 
Simmino,  a  brother  of  the  deceased,  say,  with  an  oath,  that  his 
sister,  the  wife  of  John  Campbell,  would  give  him  the  will,  and 
he  would  destroy  it;  giving  as  a  reason  for  its  destruction,  that 
the  will  was  "  ungrateful"  towards  the  family  of  Antoine  Sim- 
mino, as  it  gave  the  greater  part  of  his  property  to  a  half  negro. 

Upon  this  state  of  evidence,  the  instruction  given  was  surely 
strong  enough  for  the  defendants,  *'  that  if  they  believed  that 
the  supposed  will  was  lost  or  destroyed  before  the  death  of 
Antoine  Simmino  by  his  consent,  connivance,  or  direction,  they 
most  find  for  defendants." 

The  fourth  and  fifth  instructions  are  in  substance,  that  two 
witnesses  are  necessary  to  establish  the  contents  of  a  lost  will. 
This  point  was  expressly  adjudicated  upon  a  review  of  the  au- 
thorities by  this  court  in  the  case  of  Cfraham  et  aL  v.  (yFaUon, 
E£r  of  MuUanphy,  4  Mo.  601.  There  was  no  error  in  refusing 
these  instructions. 

The  next  instruction,  the  refusal  of  which  is  complained  of, 
was  that  the  whole  provisions  of  the  will  must  be  established 
and  not  a  part  only^  and  if  the  jury  are  satisfied  that  the  facts 
proved  establish  a  part  only  of  the  provisions  of  the  will,  they 
must  find  for  the  defendants.  This  point  has  also  been  settied 
by  this  court  in  the  case  of  c/ocibson  v.  Jackson  etal.yitlo.  211,  in 
which  the  court  held  that  so  much  of  the  will  as  can  be  proved 
may  be  admitted  to  probate. 
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8.  The  only  point  remaining  for  oonaideiation  is  xelatiye  to 
the  admission  of  improper  testimony.  It  is  urgedy  by  oonnsel 
for  defendant  in  error,  that  inasmuch  as  the  defendant  below 
demurred  to  the  x>etition,  and  the  demurrer  was  oyermled  and 
never  withdrawn,  the  demurrer  remains  on  the  record  a  confes- 
sion of  the  facts  of  the  petition,  and  this  court  is  precluded  from 
inquiring  into  the  testimony  either  as  to  its  sufficiency  or  legal 
admissibility.  This  was  the  strict  rule  of  law  in  England  and 
may  be  so  here,  but  I  apprehend  that  where  the  court  does  not 
give  judgment  on  the  demurrer,  but  proceeds  to  suffer  the  parties 
to  go  before  a  jury  on  the  issues  made  up  under  the  direction  of 
the  court,  it  amounts  to  an  implied  withdrawal  of  the  demurrer, 
and  it  is  too  late  now  for  the  defendant  in  error  to  rely  on  the 
technical  advantage  of  which  he  might  possibly  hare  availed 
himflfllf  in  the  circuit  court.  It  would  be  allowing  him  to  take 
advantage  of  his  own  laches,  for  had  he  moved  for  a  judgment 
on  the  demurrer  in  the  court  below,  the  opposite  party  would, 
no  doubt,  have  asked  and  obtained  leave  to  withdraw  their  de- 
murrer, such  being,  I  believe,  the  uniform  practice  in  this  state, 
restricted  only  by  the  power  of  the  court  to  impose  terms  on  the 
parly  asking  for  a  leave  to  withdraw. 

It  is  also  urged,  that  as  there  were  two  verdicts  in  this  case 
for  the  petitioner,  and  consequentiy  one  new  trial  granted,  the 
law  in  relation  to  the  granting  of  a  second  new  trial,  by  which 
the  court  is  restricted  to  cases  where  the  jury  have  misbehaved  or 
have  erred  in  matters  of  law,  is  applicable  to  the  reviewing 
powers  of  this  court.  The  statute  under  which  this  application 
was  made  is  also  referred  to.  That  statute  provides  **  that  the 
verdict  of  the  jury,  or  the  judgment  of  the  court,  shall  be  final  as 
to  the  facts,  saving  to  the  court  the  right  of  granting  a  new  trial 
as  in  other  cases,  and  to  either  party  an  appeal  in  matters  of  law 
to  the  supreme  court,  as  in  other  cases."  By  this  I  understand 
that  this  court  can  not  inquire  into  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  jury,  but  that,  as  in  other 
cases,  if  the  court  have  allowed  illegal  testimony  to  go  to  the 
jury,  this  court  has  power  to  correct  such  error.  The  introduc- 
tion of  incompetent  testimony  is  as  much  an  error  of  law  as  the 
giving  of  wrong  instructions,  and  it  is  a  matter  which  the  court 
will  look  into.  The  act  in  relation  to  newtrials  has  no  applica- 
tion, except  to  the  objection  urged  in  this  court  that  the  circuit 
court  ovemded  this  second  application  for  a  new  trial.  In  sup- 
port of  which  objection  the  plaintiff  in  error  should  have  made 
out  the  existence  of  one  of  the  two  states  of  fact  pointed  out  in 
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the  ]aw  to  jtiBtify  tbe  giantisg  of  a  second  new  trial.  Nothing 
appears  on  the  xeeord  to  show  either  that  there  was  any  misbe- 
hafior  of  the  jtny,  or  any  error  of  law  oommitted  by  them. 
The  jniy  are  clearly  not  responsible  for  the  correctness  of  the 
law  as  gi^en  by  the  court,  bnt  a  failnre  to  obey  its  instmotionSy 
or  a  misunderstanding  of  their  meaning  as  evidenced  by  the  facts 
found  in  their  yerdict,  must  be  the  error  of  law  contemplated  in 
this  section  of  the  statute:  Hill  t.  WUkins,  4  Mo.  86. 

Believing,  then,  that  this  court  is  not  precluded  from  examin- 
ing the  legality  of  the  testimony  ofEered  on  the  trial,  I  proceed  to 
notice  the  portions  of  the  written  testimony  objected  to.  The 
reading  of  all  the  depositions  was  objected  to  by  the  defendants 
below  npon  the  general  charge  of  incompetency  and  irrelevancy. 
This  court  has  often  determined  that  such  |^neral  and  sweeping 
objections  axe  insufficient.  The  party  must  point  out  the  objec- 
tions more  specifically  to  authorize  this  court  to  interfere.  I, 
however,  see  nothing  illegal  or  irrelevant  in  the  testimony  to 
which  these  general  objections  were  taken.  But  the  defendants 
specified  more  particularly  their  objections  to  the  admission  of 
Dickey's  deposition;  to  the  reading  of  this  deposition,  it  appears 
from  the  bill  of  exceptions,  defendants  objected  **  as  being  both 
irrelevant  and  incompetent,  the  said  Dickey  being  one  of  the 
defendants  in  the  cause.''  The  decisions  of  this  court  would,  I 
believe,  sustain  me  in  saying  that  it  does  not  appear  from  this 
record  that  Dickey  was  in  fact  a  defendant,  and  that  the  defend- 
ants' assertion  that  he  was  in  the  motion  to  exclude  the  deposi- 
tion, -WBB  no  proof  of  this  fact,  and  the  court  might  have  over- 
ruled the  motion  on  the  ground  that  the  facts  stated  in  the  mo- 
tion were  not  true. 

In  Davidson  v.  Peaib,  41Io.  488,  it  was  held  that  where  the  cir- 
cuit ooort  overruled  a  motion  to  exclude  certain  depositions  on 
account  of  alleged  informalities  in  their  execution,  and  the  fact  of 
such  informalities  existing  is  not  preserved  by  bill  of  exceptions, 
this  court  can  not  know  but  that  the  circuit  court  overruled  the 
motion  because  the  fiicts  stated  in  the  motion  did  not  exist  or 
were  falsely  stated.  In  Coztens  v.  OiUespie,  Id.  82,  the  defend- 
ant ofGared  to  read  the  deposition  of  one  Walter  D.  Scott,  and 
objections  were  made  to  the  same  on  the  ground  that  Scott  was 
interested,  and  to  show  the  interest,  it  was  proved  that  **  defend- 
ant and  one  Walter  D.  Scott  had  once  beeen  partners;"  it  was 
held  that  the  identity  of  witness  with  the  person  who  had  once 
been  the  partner  of  the  defendant  was  not  proved,  and  could 
not  be  inferred  from  the  identity  of  names,  and  the  deposition 
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was  therefore  admissible.  These  cases  seem  to  establish  the  in- 
sufficiency of  the  objections  here  taken  to  Dickey's  testimony, 
but  I  am  imwilling  to  rest  an  opinion  on  the  technical  difficuliy 
sustained  by  these  cases,  conceiving  that  the  facts  stated  in  the 
motion  in  the  one  case  and  in  the  bill  of  exceptions  in  the  other, 
raised  a  violent  presumption  of  their  truth,  especially  as  they 
were  uncontroverted  in  the  circuit  court. 

This  deposition  was  admissible,  as  I  think,  upon  other  grounds. 
The  proceeding  had  in  this  case,  though  the  heirs  at  law  are 
made  nominal  parties,  was  in  truth  in  the  nature  of  an  ex  parte 
proceeding.  It  was  a  revival  of  the  same  proceeding  in  the  cir- 
cuit court,  which  had  been  previously  had  in  the  county  court 
There  can  be  no  question  that  in  the  county  court  the  deposition 
or  answer  of  Dick^,  or  any  other  heir,  could  have  been  read 
unless  objected  to  on  other  grounds  than  the  mere  fact  that  he 
had  been  cited  as  one  of  the  heirs  at  law,  and  consequently 
stood  on  the  record  as  one  of  the  defendants.  In  truth,  the 
citation  is  for  them  to  appear  and  show  cause,  etc.,  why  the 
paper  shall  not  be  established.  The  same  legal  rules  that  gov- 
,  em  the  investigation  in  the  county  court  must  apply  in  the  cir- 
cuit court.  The  deposition  of  Dickey  was  nothing  more  nor  less 
than  his  answer  on  oath  to  certain  interrogatories  propounded 
by  the  petitioner.  Whether  he  could  be  compelled  to  answer  or 
not,  is  no  question  raised  by  this  record.  No  subpcsna  ad  iesHfi- 
candum  was  issued.  The  deposition  seems  to  have  been  volun- 
tarily made,  and  whether  admissible  as  evidence  on  the  trial  or 
not,  must  depend,  not  on  the  question  whether  he  was  a  defend- 
ant, but  whether  there  was  no  other  objection  to  him  on  account 
of  a  personal  disability  or  an  interest  in  the  event.  The  interest 
of  Dickey  was  clearly  against  the  x>arty  calling  him — ^he  was  one 
of  the  heirs  at  law,  and  from  the  contents  of  the  will  as  proved 
by  Mr.  Grafton,  his  share  of  the  estate  as  heir,  would  have 
greatly  exceeded  the  trifling  legacy  which  had  been  left  him  in 
the  will.  The  principle  decided  in  Oraham  v.  O^FaUon^  Eafr  of 
Mullanphy,  is  therefore  applicable.  On  the  ground  of  interest 
there  could  be  no  objection  to  Dickey  even  had  he  been  a  party  de 
facto.  It  may  be  questioned  whether  he  could  not  have  volun- 
tarily waived  the  privilege  which  that  position  gave  him,  and  his 
deposition  be  read.  His  admission  could  have  been  proved,  and 
why  not  his  voluntary  admission  under  oath  ?  But  whether  a 
party  in  interest,  Dickey's  testimony,  whether  in  the  shape  of  a 
deposition,  in  answer  to  interrogatories,  or  as  an  answer  to  the 
citation  following  the  petition,  was  good  evidence  either  in  the 
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county  or  drcait  court,  unless  some  other  objection  to  it  existed 
besides  what  is  founded  on  the  fact  of  his  being  a  party. 

Any  other  construction  of  the  law  would  lead  to  intolerable 
consequences.  A  party  seeking  to  establish  a  lost  will  is  bound 
to  cite  the  heirs  at  law.  The  relations  of  a  testator  are  most 
likely  to  be  the  persons  most  conversant  with  his  intentions,  and 
around  and  about  his  person  and  house  during  his  last  illness. 
If  the  testimony  of  all  these  persons  must  be  excluded  on  the 
ground  of  their  being  parties,  and  they  are  necessarily  made 
parties  in  such  proceedings,  it  must  become  exceedingly  difficult 
in  most  cases,  and  in  many  cases  absolutely  impracticable,  to 
establish  most  of  the  facts  necessary  to  authorize  the  probate  of 
a  lost  will.  It  places  it  in  the  power  of  the  persons  most  likely 
to  be  interested  in  suppressing  the  will,  to  shut  out  all  investi- 
gation and  shield  themselves  under  a  rule  of  law  from  all  re- 
sponsibility. Such  a  state  of  things  could  never  have  been  con- 
templated either  by  our  statute  law  regulating  proceedings  to 
establish  wills,  or  sanctioned  by  the  common  law  rules  of  evi- 
dence. 

Judgment  affirmed. 

MoQiBK,  J.,  absent. 


Will  may  bb  Pbovbd  by  Onx  or  thb  Subsobibino  WirNsasES:  Jcuh' 
JOA  V.  La  Orangey  10  Am.  Dec.  237;  lAndsay  v.  McCormack,  12  Id.  387; 
Welch  V.  Welehy  15  Id.  126;  Dan  v.  Broum,  Id.  395;  Jaekwm  ▼.  Vichory,  19 
Id.  522. 

Revocation  ov  a  Will,  What  Amounts  to:  See  Gains  v.  QainSi  12  Am. 
Dec.  375,  and  note  377,  citing  cases  in  this  series;  Qreer  v.  McOrachen^  14 
Id.  755;  Orates  v.  SJieldon^  15  Id.  653,  and  note  659;  Dan  v.  Broum,  Id.  395; 
WflU  \\  IVelU,  16  Id.  150;  JIawe$  v.  Humphreys,  20  Id.  481;  Sneed  v.  Ewing, 
22  Id.  41;  Apperatm  ▼.  CoUrell,  29  Id.  239;  Bohawm  v.  Waleot,  29  Id.  631. 

Principal  gasb  has  bbbn  citbd  to  thb  following  points:  That  objeo- 
tioDs  to  readingdepodtions  must  bespecific,  and  the  court  will  disregard  general 
objections:  Stale  Bank  v.  MerdumUf  Bank,  10  Mo.  128;  Rouesm  v.  8t.  Louis 
Perjjelual  Ins,  Co.,  15  Id.  247;  that  heirs  and  devisees  are  competent  wit- 
nesses in  establishing  a  will:  Oarvin  v.  Williams,  50  Id.  213;  Holmes  v.  Hollo- 
man,  12  Id.  537;  that  a  contest  may  be  transferred  from  an  inferior  to  a 
saperior  court  without  formal  appeal:  Benoist  y.  Murrin,  48  Id.  52;  that 
where  errors  are  made  in  the  admission  or  exclusion  of  testimony,  and  are 
preserved  by  proper  exceptions,  they  will  be  corrected  on  appeal:  Letion  v. 
Graves,  26  Id.  251. 
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Skow  V.  Ghakdlbb. 

[10  Nbw  HAicnRZBB,  99.] 

OofWMKAST  HOT  TO  SuK  Onx  ov  Two  Joint  TBBSPAflsiBfl,  doet  not  oparati 

M  a  diflohaxge  of  the  other. 
NoTsnro  Shobt  ot  Patxxnt  of  Damaoss  by  one  joint  traipMier,  or  a  re- 

leMe  under  seal,  can  operate  to  discharge  the  other. 
Aht  Pabtial  Patkbkt  Mads  by  a  Go-trksfasskb  in  satiifaction  of  the 

damages  enstained  by  reason  of  the  joint  trespass,  inures  to  the  beo^fit 

of  the  other,  and,  in  an  action  against  the  latter,  must  be  oonsideted  by 

the  jnry  in  determining  the  amonnt  of  their  Terdict. 

Tbsspass  for  a  joint  assault  and  batteiy  committed  bj  defend- 
ant and  one  Holt,  upon  plaintiff.  Prior  to  the  commenoement 
of  this  action,  plaintiff  had  covenanted  with  Holt,  in  consider- 
ation of  twenly  dollars,  not  to  sae  him  for  the  assault  except 
npon  the  return  of  the  money  paid.  At  the  time  this  action  mm 
brought  the  twenly  dollars  had  not  been  vefonded.  Plaintiff 
had  yerdict,  defendant  appealed. 

Mead^  for  the  plaintiff. 

Chamberlain  and  Vose^  for  the  defendant. 

Uphah,  J.  In  this  case  the  strongest  ground  on  which  the 
defendant  can  place  his  defense  is,  that  the  contract  with  Holt, 
by  which  the  twenty  dollars  was  received,  was  a  covenant 
not  to  sae  him;  and  it  is  argued  that  if  this  agreement  can  have- 
such  effect,  it  bars  the  plaintiff  from  a  suit  against  either  tres- 
passer. But  we  are  not  aware  that  this  result  necessarily  follows. 
It  is  well  settled  that  a  covenant  not  to  sue  one  of  several  debtors 
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wQl  not  operate  to  discharge  all  the  debtors;  and  the  reason  as- 
signed for  this,  in  the  Massachusetts  cases  is,  **  because  it  can 
not  be  inferred  from  suchaooyenant  that  itwasthe  intention  to 
discharge  the  debt:"  Ruggles  y.  Patten^  8  Mass.  480;  SeweU  ei  al.  y. 
Sparrow,  16  Id.  24;  Shed  y.  Pierce  et  al.,  17  Id.  623.  The  same 
is  holden  in  WdUcer  y.  MsCnIloch,  4  Ghreenl.  421;  and  it  is  there 
said  that  **  nothing  short  of  payment  bjr  one  of  seyeral  joint 
debtors,  or  a  release  nnder  seal,  can  operate  to  discharge  the 
other  debtors  from  the  contract."  These  authorities  haYe  been 
folly  sustained  in  this  state,  in  the  case  of  Ditrett y.  Wendellei  al., 
8  N.  H.  369. 

There  seems  to  be  no  reason  why  a  more  faYoraUe  role  should 
be  established  as  to  what  may  constitute  a  release  or  discharge 
of  a  daim  of  damages  in  trespass,  where  there  are  joint  tres- 
passers, than  a  release  of  a  debt  where  there  are  joint  debtors. 
There  can  be  no  reason  why  damages  for  a  wrong  done  should 
be  more  easily  settled  and  canceled  than  a  daim  for  a  debt  due; 
or  that  the  law  should  fayor  the  discharge  of  trespassers  more 
than  the  release  of  debtors. 

The  principle  of  the  decisions,  therefore,  as  to  what  consti- 
tutes a  release  of  a  contract  where  there  are  joint  debtors,  is 
folly  applicable;  and  we  see  no  objection  to  holding,  in  this  case, 
that  a  coYenant  not  to  sue  one  of  two  joint  trespassers  does 
not  operate  as  a  discharge  of  the  other  trespasser,  for  the 
same  reason  assigned  in  tiie  Massachusetts  cases  as  to  joint 
debtors,  "  because  it  can  not  be  inferred  from  such  a  coyenant 
that  it  was  the  intention  to  discharge  the  claim  of  damage." 
The  general  role,  also,  as  stated  in  the  case  in  Greenleaf  as  to 
joint  debtors,  may  well  be  applied  in  case  of  joint  trespassers, 
Tiz. :  that  nothing  short  of  payment  of  damage  by  one  of  two 
joint  trespassers,  or  a  release  under  seal,  can  operate  to  discharge 
the  other  trespasser.  If  so,  a  coYenant  not  to  sue  Holt  would 
aYBil  nothing  in  defense  to  this  action,  and  nothing  short  of 
payment  by  him  for  the  damage  sustained  can  discharge  this 
defendant. 

No  release  of  damages  was  here  giYcn;  and  the  only  question 
is,  whether  the  sum  paid  was  in  satisfaction  of  the  damage 
incorred.  If  it  was  not  so  receiYcd,  it  is  dear  that  the  claim  is 
not  discharged.  The  OYidence  is,  that  at  the  time  of  receiYing 
the  money  from  Holt,  the  plaintiff  declared  that  he  would  not 
settle  with  Chandler  for  Ayc  hundred  dollars.  The  substance  of 
the  arrangement  betwixt  the  plaintiff  and  Holt  seems  to  haYe 
been  this:  that  the  plaintiff  was  willing  to  receiYe  a  small  portion 
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of  the  damage  from  Holt,  either  for  the  reason  that  he  con- 
ceiyed  him  to  be  less  to  blame  than  the  defendant,  or  that  he 
was  less  able  to  pay  his  proportion  of  the  damage;  and  on  con- 
dition of  receiTing  this  snm  the  plaintiff  engaged  to  pursue  the 
defendant  for  the .  remainder  of  his  claim.  It  is  clear  that  the  sum 
paid  was  not  received  in  satisfaction  of  the  damage,  but  only  in 
part  satisfaction;  and  the  fact  that  it  was  coupled  with  the 
engagement  not  to  sue  Holt  does  not  alter  the  case.  It  is  still 
but  a  partial  satisfaction  of  the  damage,  and  the  plaintiff  may 
sue  or  omit  to  sue  whom  he  pleases,  by  contract  or  otherwise. 
The  other  trespasser  has  no  equitable  or  legal  claim  to  prevent 
such  an  arrangement.  He  remams  liable  for  the  whole  damage, 
until  satisfaction  is  made. 

If  the  individual  receiving  the  injury  sees  fit  to  visit  the  pen- 
ally upon  any  one  guilty  individual  rather  than  another,  such 
individual  has  no  right  to  complain.  It  is  part  of  the  necessary 
liability  that  he  incurs  in  committing  the  la'espass,  and  should 
serve  to  deter  him  from  such  wrongful  acts.  At  the  same  time, 
any  partial  payment  by  a  co-trespasser  avails  so  far  for  his  bene- 
fit. Such  was  the  ruling  in  this  case.  To  this  extent  the  de- 
fendant can  avail  himself  of  the  plaintiff's  arrangement  with  hia 
co-trespasser,  but  there  was  nothing  in  that  contract  which  con- 
stitutes a  bar  to  this  suit.    There  must,  therefore,  be 

Judgment  on  the  verdict  against  the  defendant. 


Measure  or  Damages  m  AcnoN  or  Trespass:  WooUeif  v.  Carter^  11  Am. 
Deo.  484,  and  note.  When  exemplary  damages  are  allowed:  See  note  te 
MerreUB  ▼.  Tariff  Man,  Co.,  27  Id.  684. 


HXJBD  V.  SiLSBT. 

[10  Nsw  Hampshibb,  108.] 

No  AflSiONMSNT  roa  the  Benefit  of  Creditors  is  Vaud,  under  the  stetate 
of  July  6,  1834,  onlees  it  provides  for  an  equal  distrilmtioQ  of  the  delat- 
or's estate  among  all  his  creditors,  in  proportion  to  their  respective  de- 
mands. 

CoNnmoKAL  AssioNHSNT  for  the  benefit  of  creditors  is  invalid. 

Assignment  for  the  Benefit  of  Such  Creditors  as  will  exeonte  the  inatm- 
nient,  and  signify  their  willingness  to  receive  the  prospective  dividends 
in  full  discharge  of  all  demands,  is  conditional,  and  therefore  invalid. 

FoBEiaN  attachment  brought  bj  plaintiffs,  creditors  of  Silsbj, 
against  the  latter's  assignees  in  insolvency,  fco  charge  them  aa 
trustees.  Plaintiffs  had  orally  assented  to  the  assignment  for  the 
benefit  of  creditors.     The  further  facts  appear  in  the  opinion. 
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Gilchrisstt  for  the  plaintiffH. 
Hubbard,  for  the  defendants. 

Pabseb,  C.  J.  Prior  to  the  statute  of  July  5,  1884,  for  the 
equal  distribution  of  property  assigned  for  the  benefit  of  cred- 
itors, this  assignment  would  have  been  ^alid  to  the  extent  of 
the  daims  of  the  trustees,  if  any,  and  of  the  creditors  who 
had  become  parties  to  it  prior  to  the  service  of  the  plaintiff's 
writ.  By  the  provisions  of  that  act,  no  assignment  made  for 
the  benefit  of  creditors  shall  be  valid,  except  the  same  shall  pro- 
vide for  an  equal  distribution  of  all  real,  mixed,  or  personal 
estate,  among  the  several  creditors  of  the  person  making  such 
assignment,  in  equal  proportion,  according  to  their  respective 
demands;  nor  until  the  assignor  has  made  oath  that  he  has 
placed  and  assigned,  and  that  the  true  intention  of  his  assign- 
ment was  to  place  in  the  hands  of  his  assignee,  all  his  property 
of  eveiy  description,  except  such  as  is  exempted  from  attach- 
ment and  execution  by  an  act  for  the  relief  of  poor  debtors, 
passed  January  3, 1829,  to  be  divided  among  his  creditors  in 
proportion  to  their  respective  demands. 

The  oath  required  by  the  statute  has  been  taken  in  this  case, 
and  the  question  is,  whether  this  is  an  assignment  in  favor  of  all 
the  creditors,  and  so  conformable  to  the  provisions  of  the  act. 
It  is  stated  in  the  introduction  to  be  an  indenture  between  the 
debtor,  the  trustees,  and  the  creditors  who  have  executed  it. 
The  trust  is  declared  to  be,  to  pay  the  several  creditors  of  Silsby, 
in  equal  proportion,  according  to  their  respective  claims.  This 
last  clause  would  seem  to  have  been  intended  to  be  in  conform- 
ity with  the  statute.  But  another  clause  follovTS,  which  gives  a 
different  character  to  the  assignment,  viz. :  "  It  being  the  mean- 
ing of  the  parties  to  this  instrument  that  the  creditors  shall 
accept  their  several  proportions,  in  full  discharge  of  their  re- 
spective claims."  The  indenture  then,  in  truth,  conveys  the 
property  in  trust  to  be  distributed  among  the  creditors  who  will 
execute  the  instrument,  and  thus  signify  their  willingness  to 
receive  the  dividend  in  full  discharge  of  their  claims.  It  is 
Apparent  that  this  is  not  such  an  assignment  as  is  permitted  by 
the  statute.  In  Jefts  v.  Spaiddingand  TnuUee,  Hillsborough,^  De- 
cember term,  1837,  the  assignment  provided  that  the  creditors 
should  become  parties  in  sixty  days,  and  it  was  held  bad  under 
the  statute.  In  that  case,  as  in  this,  the  assignment  did  not  in 
bet  provide  for  distribution  among  all  the  creditors.    There  the 

1.  Not  rapoiied. 
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condition  on  which  they  were  to  receiye  a  dividend  was,  that 
thej  should  become  parties  in  siziy  days;  and  some  of  the  cred- 
itors might  not  gain  information  that  such  assignment  had  been 
executed  by  the  assignor,  within  that  time,  and  thus  be  ex- 
cluded. 

In  the  present  case,  the  distribution  is  to  be  made  among 
those  who  will  become  parties  and  release  their  demands.  It 
certainly  does  not  appear  that  all  will  be  willing  to  do  this;  and 
if  they  are  not — ^if  they  do  not  execute  the  instrument — ^no  pro- 
vision is  made  for  a  distribution  to  them.  An  assignment  un- 
der the  statute,  should  have  no  conditions  annexed  to  it.  It 
need  not  eyen  provide  that  the  creditors  should  become  parties 
by  executing  it.  If  no  conditions  are  annexed,  the  assignment 
being  for  the  benefit  of  all  the  creditors,  the  assent  of  all  may 
be  presumed,  until  the  contrazy  appears:  Edtsey  y.  FairbanJeB 
and  Whitney,  TnvBtee,  4  Mason,  207.  But  such  assent  can  not 
be  presumed  where  a  condition  is  affixed:  Id.;  Leeds  y.  Sayward, 
6  N.  H.  85. 

Where  there  is  no  condition,  the  assent  of  the  creditors  being 
presumed  until  the  contrary  appears,  the  properly  is  well  held 
in  trust  for  the  benefit  of  all  the  creditors,  until  dissent  is 
in  some  way  manifested.  It  is  competent,  of  course,  for  any 
one  to  dissent,  but  this  will  not  destroy  the  assignment.  If  ho 
causes  the  trustees  to  be  summoned,  in  such  case,  he  can  only 
take  such  surplus  as  may  remain  after  paying  those  who  do  not 
dissent.  Where  an  assignment  is  made  for  the  benefit  of  all  the 
creditors,  they  must  be  allowed  a  reasonable  time  in  which  to 
bring  in  their  claims  before  final  distribiltion;  and  it  is  not 
necessary  that  the  assignment  itself  should  contain  any  provision 
upon  that  subject.  That  the  plalntiflfs  assented  to  the  assignment 
in  this  case  can  not  make  any  difference.  Being  Toid  under  the 
act,  they  could  take  nothing  by  it,  other  creditors  having  com- 
menced suits,  unless  there  was  a  surplus. 

Trustees  charged. 

BmcT  OT  CLAimB  xar  AflsiomnoiT  for  tiie  benefit  of  oreditan,  irranthig  a 
relmee  from  the  oreditor  of  all  demandi  againrt  tiie  debtor,  !■  dlionMed  ia 
the  notee  to  LippetieoU  r,  Batrher,  4  Am.  Dec.  483;  Bordtm  ▼.  SumMer^  16  Id. 
838;  AOimtm  ▼.  Jordan,  24  Id.  281;  see  also  Nioltm  v.  ZkmgUu,  80  Id.  868; 
ShipwUh  ▼.  Owmbigham,  81  Id.  642. 
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Newpobt  MEOHAinEGs  Manuf'g  Go.  v.  Stabbibd. 

[10  Nsw  HiMPnniz,*13S.] 
PftOMBSOKY  Note,  Payable  to  the  "  Presidemt,  Dzbbotobs,  and  Com- 

PAKT  or"  A  certain  corporation,  ia  payable  to  the  corporation. 
Pabol  EviDSsrcE  is  Adhissiblb  to  show  who  were  intended  as  pajeea  by  m 

description  in  a  promissory  note. 

Action  on  the  following  promissory  note : 

"  Newport,  May  27, 1835.  For  value  reoeiyed,  I  promise  to 
pay  the  president,  directors,  and  company  of  the  Newport  Me- 
chanics mannfactoring  company,  five  hundred  dollars,  on  de- 
mand, with  interest  annually.  NAnx>B  Stabbtrp/* 

Defendant  objected  to  parol  testimony  to  prove  to  whom  the 
note  was  intended  to  be  given,  but  the  objection  was  overruled. 
Plaintiff  had  verdict;  defendant  appealed. 

Edes,  for  the  plaintiffs. 

Burke  and  Bianderson,  for  the  defendant. 

Ufhak,  J.  The  general  rule  as  to  corporations  is,  that  each 
coiporation  shall  have  a  name  by  which  it  is  to  sue  and  be 
saed,  and  do  all  legal  acts:  Com.  Dig.,  tit.  Franchise,  F,  9; 
10  Ck>.  Lit.  29,  b.  The  name  of  a  corporation  in  this  respect, 
designates  the  corporation,  in  the  same  manner  that  the  name 
of  an  individual  designates  the  person.  There  is  this  difference, 
however,  that  the  alteration  of  a  letter,  or  transposition  of  a 
word,  usually  makes  an  entirely  different  name  of  the  person, 
while  the  name  of  a  corporation  frequently  consists  of  several 
descriptive  words,  and  the  transposition  of  them,  or  an  interpo- 
lation, or  omission,  or  alteration  of  some  of  them,  may  make  no 
essential  difference  in  their  sense.  It  is  said  in  10  Co.  135,  that 
in  all  grants  by  or  to  corporations,  if  there  is  enough  expressed 
to  show  that  there  is  such  an  artificial  being,  and  to  distinguish 
it  from  all  others,  the  body  politic  is  well  named,  although  there 
is  a  variation  of  words  and  syllables.  See,  also,  Bac.  Abr. ,  Cor- 
porations, c.  2;  Bro.  Abr.,  Misnomer,  73;  Mayor  and  Burgesses 
of  Stafford  v.  Bolton^  1  Bos.  &  Pul.  40;  Mayor  and  Burgesses  of 
Madden  v.  MiUer,  1  Bam.  &  Aid.  699;  Medway  CoUon  Manufactory 
y.  Adams  etal.,  10  MBSB.S60, 

The  inquiry  in  this  case  is  the  same  as  in  10  Mass.  360, 
"whether  the  name  of  the  note  sufficiently  indicates  the  plaint- 
iib,  and  were  they  known  by  it  as  the  promisees?''  That  case 
is  far  stronger  than  the  present,  and  it  would  seem  quite  clear, 
in  the  absence  of  evidence  to  the  contrazy,  that  a  note  to  the 

Am.  Deo.  Yol.  ZZXtV— i'* 
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president,  directors,  and  comx>an7  of  the  Newport  Mechanics 
manufacturing  company  was  a  note  to  the  Newport  Mechanics 
manufacturing  company;  at  least,  as  much  so  as  a  grant  to  the 
mayor,  burgesses,  etc.,  of  the  borough  town  of  Maiden,  is  a 
grant  to  the  mayor,  burgesses,  etc. ,  of  Maiden;  which  is  the  case 
cited  from  1  Bam.  &  Aid.  699.  It  is  held  that  the  utmost  certainly 
required  in  grants  concerning  the  names  of  the  parties  is,  '*  that 
there  be  sufficient  shown  to  ascertain  the  grantor  and  grantee, 
and  to  distinguish  them  from  all  others:"  Bac.  Abr.,  Grant,  C; 
Co.  Lit.  3. 

The  description  in  the  note  declared  on  would  seem  clearly  to 
indicate  the  plaintiffs  as  the  promisees,  in  distinction  from  all 
others.  But  however  this  may  be,  as  an  inference  from  the  face 
of  the  paper,  the  fact  is  clearly  so,  as  shown  in  the  case.  The 
case  finds  "  that  the  plaintiffs  were  the  persons  interested  in  the 
note  as  payees,  by  the  description  in  said  note,  and  that  it  was 
given  to  the  plaintiffs  for  one  tenth  part  of  their  capital  stock, 
being  the  value  of  five  shares  taken  by  the  defendant."  This 
fact  may  be  shown  by  extraneous  evidence.  It  is  sometimes 
made  a  question  for  the  jury,  whether  a  particular  corporation 
was  intended  under  some  given  description :  Society  for  Propa- 
gating the  Gospel  v.  Young,  2  N.  H.  310;  and  we  have  no  hesita- 
tion in  holding  that  where  such  fact  appears,  and  the  whole 
corporate  name  is  given,  with  the  addition  prefixed  merely  of 
the  names  of  the  officers  and  company  of  said  corporation,  the 
promise  may  be  regarded  as  to  the  corporation  itself,  and  the  vari- 
ance is  not  such  as  to  preclude  a  recovery  in  the  corporate  name. 

Judgment  on  the  verdict  for  the  plaintiffs. 

Suit  bt  Pbincipal  on  Notb  to  Agent. — The  doctrine  hud  down  in  the 
foregoing  case  is  Bimilar  to  that  of  ArUngton  ▼.  HtndSt  12  Am.  Deo.  70i» 
where  it  was  held  that  a  note  made  payable  to  a  town  treaenrer  may  be  aned 
on  by  the  town;  and  see  aUo  Johnson  v.  JffarrU,  26  Id.  425.  In  the  note  to 
Arlington  v.  HindSf  8up7'a,  a  general  diactiBBion  of  the  right  of  principals  to 
sne  on  notes  made  to  their  agents,  especially  in  the  case  of  corporation  and 
public  officers,  may  be  found. 

The  principal  case  is  cited  in  People  v.  Sierra  B,  Q.  M.  Co.,  39  Cat  614, 
as  an  authority  to  the  point  that  slight  discrepancies  in  the  name  of  a  oor- 
poration  will  not  vitiate  contracts  of  the  corporation,  and  to  the  same  point 
in  Board  of  Edueaiion  etc,  v.  Qreenebaum^  39  IlL  614. 


BuBLEY  V.  Russell. 

[10  Nbw'Hakpbhibk,  184.] 
MnroB  IS  not  Estopped  to  Avoid  nis  Contract  on  the  ground  of  infancy, 
by  reason  of  false  representations  as  to  his  age,  made  at  the  time  of  ooife- 
tracting. 
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IiTTAirr  IS  Liable,  ik  ax  Action  on  the  Case,  for  the  fraudulent  afiSrmatioD 
that  he  is  of  age,  if  he  afterwards  avoids  his  contract  by  reason  of  his 
infancy. 

Assumpsit  on  four  promissoiy  notes,  executed  by  defendant 
when  a  minor.  Plaintiff  contended  that  defendant  was  estopped 
from  proving  his  infancy,  by  reason  of  certain  declarations  made 
bj  him  at  the  time  the  notes  were  made,  to  the  effect  that  he 
was  then  of  full  age.  Defendant  had  yerdict.  Plaintiff  moved 
for  new  trial. 

Bartlett  and  Quincy,  for  the  plaintiff. 

Borers,  for  the  defendant. 

Pabkeb,  C.  J.  The  position  contended  for  by  the  counsel, 
that  the  declaration  of  the  defendant,  that  he  was  of  age,  is 
an  estoppel  to  him  to  set  up  his  infancy,  in  avoidance  of  the 
oontract,  it  is  conceded  is  not  supported  by  any  direct  au- 
thority; and  our  decision  in  Fitta  v.  HaU,  9  N.  H.  441,  does  not 
lead  to  such  a  result.  That  decision  is,  that  an  infant  is  liable, 
in  case,  for  a  fraudulent  affirmation  that  he  is  of  age,  whereby 
another  is  induced  to  enter  into  a  contract  with  him,  if  he  after- 
wards avoids  the  contract,  by  reason  of  his  infancy.  In  an  action 
of  that  description,  he  is  subjected  to  such  damages  as  the  other 
party  has  sustained.  But  this  may  or  may  not  be  to  the  amount 
which  he  promised  to  pay  by  his  contract.  The  measure  of  dam- 
ages is  by  no  means  necessarily  the  same.  The  amount  prom- 
ised to  be  paid  may  be  greater  than  the  damage  sustained,  by 
reason  of  the  inexperience  of  the  minor,  which  has  led  him  to 
promise  a  greater  sum  than  the  property  received  is  worth.  To 
hold  him  estopped  might  punish  him,  tiierefore,  beyond  his  de- 
merits. 

And,  besides,  this  would  overturn  much  of  the  doctrine  which 
has  long  been  received  in  relation  to  the  right  of  a  minor  to 
avoid  his  contracts,  and  introduce  a  new  rale,  which  seems  not 
to  be  required  by  the  exigency  of  the  ease,  or  justified  by  prin- 
ciple or  precedent. 

Judgment  on  the  verdict. 

IvvAirrs'  Contracts,  when  Voidable:  See  the  cases  in  this  series  collected 
to  tlie  note  to  Lynde  v.  Budd^  21  Am.  Dec.  86.  In  Conroe  y.  Birdicdl,  1  Id. 
105,  it  waa  decided  that  although  an  infant,  at  the  time  of  making  a  bond, 
frmndnlently  alleged  that  he  was  of  full  age,  yet  the  bond  was  nevertheless 
voidable  at  his  election;  but  in  Badger  v.  Phinney^  8  Id.  105,  it  was  held  that 
where  goods  are  sold  to  an  infant  upon  such  representations,  and  the  infancy 
b  pleaded  to  avoid  payment,  the  vendor  may  reclaim  the  goods,  as  the  prop* 
erty  did  not  pass. 
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HoiT  V.  XJndebhill. 

£10  Nbw  Haxpshziix,  230.] 

Pbomxss  ot  a  Pebson  after  He  Arrives  at  Age,  to  pay  a  debt  oontractod 
during  his  minority,  removes  the  bar  of  infancy,  and  anthorixes  a  reoov- 
ery  on  the  original  contract. 

Batefioation  of  a  Contract  Entered  into  duriko  Infanot,  after  a  mi- 
nor's arrival  at  age,  is  sufficient  although  made  to  the  undisdoeed  agent 
of  the  other  contracting  party. 

Admissions  of  a  Spendthrift,  made  while  under  a  oommissioii  of  guardian- 
ship^ are  competent  evidence  to  show  a  contract,  or  a  ratification  of  onep 
made  prior  to  the  guardianship. 

AssTTMPsrr  for  money  paid.  Defendant  haTing  been  adjudged 
a  spendthrift  after  his  arrival  at  age,  appeared  bj  his  goardian, 
who  set  up  as  a  defense,  the  plea  of  infancy  at  the  time  the  con-* 
tract  was  made.  The  other  facts  sufficiently  appear  in  the  opin- 
ion.    Plaintiff  had  verdict. 

PiUsbury,  for  the  plaintiff. 

H.  F.  French^  for  the  defendant. 

Pabexr,  C.  J.  It  appears  that  the  defendant,  after  he  be- 
came of  age,  before  this  suit  was  commenced  and  before  the 
appointment  of  a  guardian,  made  a  promise  that  he  would  pay 
the  plaintiff  the  debt  now  claimed.  The  promise  was  made  to 
a  person  who  was  in  fact  the  agent  of  the  plaintiff,  specially 
authorized  to  call  on  the  defendant  and  see  what  he  would  say, 
and  if  he  would  not  pay  what  the  plaintiff  had  paid  for  him.  In 
this  respect  this  case  differs  from  the  case  before  as  at  the  last 
term:  9  N.  H.  436.'  It  does  not  appear,  however,  that  the  &ct 
that  the  person  was  agent  of  the  plaintiff  was  disclosed  to  the 
defendant  at  the  time. 

Upon  this  evidence,  it  is  objected,  that  there  could  be  no  con- 
tract, because  the  defendant,  if  he  made  the  declaration  without 
knowledge  that  the  party  to  whom  he  made  it  was  agent,  could 
not  have  understood  that  he  was  making  a  contract,  but  must 
have  made  a  mere  declaration  of  intention. 

This  objection  comes,  perhaps,  with  a  better  grace  from  a 
guardian  of  the  defendant  than  it  would  from  the  perfy  himself. 
It  may  well  be  answered,  that  the  promise  of  an  infant,  when 
he  becomes  of  age,  operates  only  to  remove  the  legal  bar  to  a 
recovery,  on  a  contract  made  before.  The  suit  is  on  the  original 
contract.  And  an  infant  may  remove  this  bar,  without  any  oom- 
munication  with  the  creditor,  or  any  agent  of  his.    It  is  well 

1.  HoU  T.  UndaML 
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settled  that  he  may  ratify  the  contract  bj  his  act:  Jldrich  y. 
Ormes,  10  N.  H.  194;  Orvia  y.  KimbaU,  and  authorities  cited,  8 
Id.  815;  Boberis  t.  Wigffin,  1  Id.  75  [8  Am.  Dec.  88].  And  this 
not  only  without  the  presence  of  the  creditor,  or  any  agent  of 
his,  bot  without  his  having,  at  the  time,  either  by  himself,  or 
any  agent,  any  knowledge  whatever  of  any  such  ratification. 
That  he  may  ratify  by  acts  alone,  shows  that  the  action  should 
not  be  instituted  on  the  new  promise,  if  there  is  one,  and  that 
the  original  contract  is  the  foundation  of  the  suit,  although  it 
furnishes  no  legal  cause  of  action  untQ  it  is  ratified  after  the 
party  is  of  full  age:  Merriam  y.  WOkina,  6  Id.  872  [25  Am.  Dec. 
472];  7  Id.  372;^  8  Id.  432.'  It  is  not  necessary,  therefore,  that 
there  should  be  a  new  contract,  according  to  the  technical  defi- 
nition of  a  contract.  There  is  no  need  of  a  new  bargain  between 
the  creditor  and  debtor.  The  infant  may  ratify  after  he  is  of 
age,  even  against  the  consent  of  the  other  parfy. 

While,  then,  in  order  to  guard  his  rights,  he  should  not  be 
bound  by  loose  dedarations  of  his  intentions  (8  N.  H.  315),  or 
bj  any  mere  expression  of  an  intention  to  pay,  made  to  a  per- 
son having  no  authority  whatever  in  the  matter  (9  Id.  436),  it 
would  seem  to  be  enough,  if  the  ratification  is  made  by  a  de- 
liberate declaration,  made  to  a  third  person,  who  was  in  fact 
agent,  on  an  application  well  calculated  to  lead  him  to  presume 
that  the  parfy  thus  applying  came  in  behalf  of  the  creditor, 
without  any  express  declaration  of  authority,  and  without  any 
express  evidence  that  the  defendant  had  knowledge  of  the  au- 
thority. And  we  are  of  opinion  that  this  evidence  is  sufficient 
to  sustain  the  action. 

The  other  evidence^  in  the  case,  if  it  stood  alone,  is  sufficient 
to  charge  the  defendant.  A  promise  by  the  defendant,  after 
he  was  placed  under  guardianship,  or  after  suit,  would  be 
insufficient;  but  an  admission,  after  suit,  of  a  promise  made 
before  the  suit,  would  be  competent  evidence  where  no 
guardianship  existed;  and  the  guardianship  does  not  change 
all  the  ordinary  rules  of  evidence.  The  defendant  might  be 
charged  for  any  tortious  acts,  notwithstanding  the  goardian- 
ship;  and  those  acts  might  be  proved,  we  think,  by  his  confes- 
sions; and  if  so,  he  may  make  declarations  in  relation  to  his 
previous  transactions,  which  will  be  competent  to  bb  weighed 
by  the  jury.  He  could  not  make  a  contract  after  he  was  placed 
under  guardianship,  and  the  evidence  was  not  ofiEered  to  prove 
one.     It  was  offered  for  the  purpose  of  showing  that  he  had 

1.  Oonm  ▼.  OoHh^  3.  Mmriam  v.  WUktm,  6  N.  H.  489. 
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previouslj  made  »ucli  contract,  or  ratified  one,  and  was  in  that 
point  of  Tiew  admissible,  and  to  be  weighed  by  the  jury.  Un- 
less they  believed  that  the  promise  was  actually  made  before  the 
guardianship,  and  before  the  suit,  the  eiddence  of  the  admis- 
sions would  be  unayailing  to  sustain  the  action;  but  there  was 
no  evidence  tending  to  contradict  it,  and  no  desire  to  have  the 
jury  pass  upon  it.  As  the  evidence  was  rightly  admitted,  there 
must  be 
Judgment  on  the  verdict. 

Ratihoation  ot  Intamt's  Comtbaot,  what  Amoukts  to:  See  Bo^en  ▼. 
Hurd^  4  Am.  Dec.  182,  and  note;  Mairtm  v.  McBifo^  6  Id.  103;  WhUme^  v. 
Ihaeh,  7  Id.  229,  and  note;  Overbach  v.  Heermancej  14  Id.  646;  Thompmm  r, 
Lay^  16  Id.  325;  CheMre  v.  BarrtU,  17  Id.  735;  Benham  v.  Bishop,  23  Id. 
358;  Ddano  v.  BlalXy  25  Id.  617;  WluxOon  v.  Eatt,  26  Id.  251. 


Wood  v.  Gale. 

[10  NbW  EAKPfBIBS»  a*7.] 
OUABDIAV  HAS  THE  RiOHT  TO  ReMOVB  AK  iMfBOPBB  PSBflOH  foT  hlfl  Ward  ta 

aaaooiate  with,  from  the  ward's  premises,  using  no  more  foroe,  and  re- 
moving such  person  no  further  than  is  necessary  to  prevent  a  renewal  of 
such  association. 
EviDENGX  OF  Want  of  Chartttt  in  the  Pebson  Removed  is  Admissible, 
in  an  action  of  trespass,  to  show  the  reasons  a  guardian  may  have  had  to 
expect  snch  person's  letam,  and  to  justify  the  removal 

Trespass  for  an  assanlt  and  imprisonment,  done  by  defendant, 
the  guardian  of  one  BartLett,  in  removing  plaintiff  from  Bart- 
lett's  house,  and  in  carrying  her  a  considerable  distance  to  a 
neighboring  town.  Defendant  set  up  in  justification  that  plaint- 
iff was  a  person  of  ill-fame,  not  fit  to  associate  with  his  ward, 
and  that  the  removal  was  necessary  by  reason  of  her  refusal  to 
leave  the  premises.  The  trial  court,  against  plaintiff's  objec- 
tions, admitted  evidence  to  show  plaintiff's  want  of  chastity. 
Defendant  had  verdict;  plaintiff  appealed. 

TiUon  and  Bell,  for  the  plaintiff. 

Sullivan  and  BarUeU,  for  the  defendant. 

Uphah,  J.  It  is  not  contended  in  this  case  that  the  guardian 
had  no  authority  to  remove  an  improper  person  for  his  ward  to 
associate  with,  6:om  the  ward's  premises;  but  it  is  alleged  that 
no  legal  right  exists  for  a  removal  to  any  greater  distance. 

The  original  act  of  the  defendant,  then,  is  not  objected  to, 
but  that  the  exercise  of  authority,  which  was  originally  legal. 
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was  contiiiiied  to  such  extent  as  to  render  the  defendants  tres- 
passers ab  iniiio.  It  can  hardly  be  contended  that  the  right  of 
removal  would  be  limited  to  the  precise  line  of  the  premises 
owned  by  the  ward.  This  doctrine  would  preclude  the  right  of 
remoyal  of  an  improper  associate,  or  a  separation  of  him  from  the 
company  of  the  ward,  except  on  the  ground  of  a  mere  right  in 
the  soil.  But  the  guardian's  right  to  protect  his  ward  from  the 
company  or  intrusions  of  improper  associates,  is  a  personal  right 
which  can  not  be  limited  in  this  manner.  He  had  a  clear  right 
of  removal  of  the  plaintiff  from  the  premises,  on  her  refusal  to 
retire;  and,  to  protect  his  ward  from  a  threatened  return,  a  far- 
ther removal,  undier  some  circumstances,  would  be  clearly  justi- 
fiable. The  same  right  would  exist  as  in  the  removal  of  a  com- 
mon brawler  or  disturber  of  the  public  peace;  which,  if  it  existed 
at  all,  would  justify  a  removal  to  such  extent  as  to  obviate  the 
nuisance. 

Any  exercise  of  authority  of  this  kind  is  an  exception  to  the 
general  rule,  and  can  not  be  too  strictly  limited,  lest,  under 
some  pretense  of  the  preservation  of  the  peace,  or  maintenance 
of  personal  privilege,  the  rights  of  the  citizen  should  be  in- 
fringed. We  apprehend,  however,  that  no  injury  can  arise  in  these 
special  cases  from  the  ruling  of  the  coturt,  that  the  party  injured 
may  remove  an  individual  from  his  premises,  under  the  circum- 
stances here  disclosed,  and  keep  her  out,  '*  using  no  more  force, 
and  removing  her  no  further  than  is  necessary  to  effect  this  ob- 
ject." The  rights  of  the  citizen  will  be  sufficiently  protected 
under  such  a  limitation.  The  jury  have  found  that  the  acts  of 
the  defendants  were  within  the  rule  thus  prescribed,  and  we 
think  their  verdict  should  be  sustained. 

It  has  been  further  contended,  that  evidence  of  the  character 
of  a  party  could  not  be  offered  except  when  it  is  put  directly  in 
issue.  To  this  it  is  replied,  that  the  character  of  the  plaintiff 
for  chastity,  owing  to  the  peculiar  nature  of  the  facts  in  this 
case,  was  in  issue,  and  that  the  case  is  thus  brought  within  the 
general  principle  laid  down  in  Stark.  Ev.,  pt.  4,  366.  It  be- 
came necessaiy  to  show  that  the  plaintiff  had  repeatedly  sought 
the  intimacy  of  the  defendant's  ward,  against  the  prohibition  of 
the  defendant  for  her  to  continue  to  associate  with  him  or  to  be 
upon  his  premises;  and  also  to  put  in  evidence,  not  only  the 
manner  of  her  being  found  in  company  with  the  ward,  but  her 
character  for  chastity,  in  order  to  show  the  reasons  the  defend* 
ant  had  to  expect  her  immediate  return,  unless  he  caused  her  to 
be  removed  to  some  short  distance  from  the  premises;  and  to 
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JQstify  her  removal  to  that  extent,  we  are  of  opinion  the  eridenoe 
submitted  was  admissible,  as  directly  bearing  on  the  ground  of 
defense  set  up  in  justification. 
Judgment  on  the  yerdict. 

Rights  Ain>  Powibs  or  GtTARDiAN. — In  general,  see  notee  to  7%omp9on  ▼. 
Bocardman^  18  Am.  Deo.  689;  Matter  of  Van  Hauien,  29  Id.  712;  to  mbmtt 
elum  of  ward  to  arbitration:  HtUchms  v,  Johnmm^  80  Id.  822,  and  note  on 
page  688. 


Jenness  v.  Bean. 

[10  New  HAMnnaa,  266.] 

iNDOBSXMXirT  OF  A  Pbomissort  Notb  after  maturity,  given  in  pledge  aa 
ooUateral  e^oority,  is  not  one  which  is  protected  as  a  commercial  in- 
dorsement for  value. 

Upon  the  Indobsement  of  a  Prouissobt  Note  in  Pledge  after  maturity, 
the  general  property  in  the  note  remains  in  the  indoraer,  and  the  in- 
dorsee takes  it,  like  a  chose  in  action  not  negotiable,  subject  to  ail 
equities  existing  in  favor  of  the  maker  as  against  the  indorser,  at  the 
time  when  notice  is  given  of  the  indorsement;  and  the  maker  may  set 
off  a  debt  due  to  himself  from  the  indorser,  at  the  time  of  the  transfer* 
in  an  action  by  the  indorsee  on  such  note,  notwithstanding  the  insolvency 
of  the  indorser. 

Assuicpsrr  on  a  promissoiy  note  of  defendant,  payable  on  de- 
mand to  Moore  &  Sargent,  or  order,  and  indorsed  by  phdntiffl 
Defendant  filed  the  general  issue,  and  set  off  claims  in  his  favor 
against  Moore  &  Sargent,  existing  at  the  time  of  indorsement. 
It  appeared  that  the  note  was  indorsed  by  Moore  &  Saigent, 
after  maturity,  in  pledge  to  secure  certain  obligations  of  their 
own,  and  that  they  were  now  insolyent.  Verdict  for  defendant. 
Plaintiff  moved  for  new  trial. 

OiUeyy  for  the  plaintiff. 

St.  Clair  and  Bell,  for  the  defendant. 

Pabeeb,  C.  J.  If  the  property  of  the  note,  upon  which 
this  action  is  founded,  had  been  transferred  absolutely  and 
bona  fide,  to  Eaton,  when  it  was  indorsed  to  him,  no  demand 
in  favor  of  the  maker  against  the  payees  could  have  been  filed 
in  set-off,  notwithstanding  the  note  might  have  been  con- 
sidered as  a  discredited  note,  from  the  time  which  had  elapsed 
subsequent  to  its  date:  Chandler  v.  Drew,  6  N.  H.  469  [26  Am. 
Dec.  704.]  The  defendant  having  by  his  contract  made  the 
legal  title  assignable,  and  promised  to  pay  any  one  to  whom 
the  note  should  be  duly  transferred  and  indorsed,  could  uot, 
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after  sach  a  transfer,  be  permitted  to  avoid  the  obligation  of  his 
oontmct  to  pay  the  indorsee,  by  alleging  that  another  distinct 
and  separate  debt  was  due  from  the  payees  to  himself,  and  of- 
fering to  set  off  the  one  against  the  other.  The  case  before  us, 
however,  does  not  find  a  transfer  of  that  character.  The  note 
has  not,  in  fact,  been  negotiated  in  the  usual  course  of  business, 
and  become  absolutely  the  property  of  the  indorsee.  It  is  trans- 
ferred to  him,  to  hold  merely  as  a  collatezal  security  for  a  debt 
due  from  the  payees  to  himself.  The  indorsement,  it  is  true, 
transferred  the  legal  title  to  the  indorsee,  so  that  he  could  insti- 
tate  a  suit  in  lus  own  name,  or,  as  in  this  instance,  in  the  name 
of  a  third  person.  And  the  indorsee  is  not  a  mere  nominal 
party  having  no  interest  in  the  matter.  If  no  defense  exists,  and 
no  rights  of  the  maker  intervene,  the  indorsee,  as  between  the 
indorser  and  himself,  has  the  right  to  collect  the  note  and  ap- 
ply the  avails  to  the  satisfaction  of  his  claims  against  the  in- 
dorser. 

But  the  question  still  remains,  whether  the  right  and  title  of 
the  indorsee  is  not  subject  to  a  right  in  the  maker,  to  set  up  any 
defense  he  could  make  against  the  payees,  had  the  suit  been 
by  them,  and  to  set  off  any  demand  he  had  against  them  at  the 
time  when  he  received  notice  of  the  indorsement. 

Aside  from  the  insolvency  of  the  payees,  which  seems  to  have 
occurred  since  the  indorsement,  we  think  there  is  no  reason  to 
deny  such  a  right.  The  general  property  of  the  note  still  re- 
mains in  the  payees.  So  £Eur  as  the  general  property  is  concerned, 
they  are  the  real  owners  of  the  note,  and  parties  in  interest.  If 
the  amount  is  recovered  of  the  defendant  it  will  go  to  discharge 
so  much  of  a  claim  which  the  indorsee  holds  against  them. 

If  the  demand  should  be  lost  by  the  insolvency  of  the  defend- 
ant, without  any  fault  of  the  indorsee,  the  loss  would  not  be  his. 
If  the  payees  were  solvent,  it  would  be  wholly  immaterial  to  the 
indorsee  whether  the  defendant  was  solvent  or  insolvent,  or 
whether  he  recovered  judgment  or  not,  except  that  a  loss  of  cost 
might  fidl  upon  him.  He  could,  in  that  case,  collect  his  demands 
against  the  payees,  and  by  that  act  terminate  all  his  interest 
mider  the  indorsement;  and  the  payees,  by  a  settlement  of  the 
demand  against  them,  might  put  an  end  to  his  interest.  It  is 
true  that  by  reason  of  the  insolvency  of  Moore  &  Sargent,  if 
Eaton  is  unable  to  collect  the  money  he  may  sustain  a  loss  to 
that  amount;  but  we  are  of  opinion  that  their  insolvency  can 
not  change  the  principle  upon  which  the  case  is  to  be  decided. 
It  docs  not  change  the  legal  relation  in  which  the  parties  stand 
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to  each  other.  It  neither  transfers  any  new  title,  nor  enlarges 
any  right.  The  indorsee  still  holds  the  note  as  a  security  merely. 
His  debt  against  the  indorsers  is  not  discharged,  nor  their  in- 
terest in  the  note  ended,  by  their  insolvency.  If  Eaton  sus- 
tains a  loss,  it  will  be  upon  his  demand  against  Moore  &  Sar- 
gent, and  not  a  loss  of  a  debt  due  from  the  defendant.  It  will 
not  be  a  loss  of  this  demand.  If  the  set-off  is  allowed  he  will 
be  imable  to  appropriate  the  interest  of  his  debtors  in  this  de- 
mand, to  the  payment  of  his  debt;  but  this  will  be  because  his 
rights  were  dependent  upon  their  interest,  which  is  thus  dis- 
chaiged  and  defeated. 

If  the  insolvency  made  a  distinction,  a  question  of  di£&cnlt 
solution  might  arise  in  some  cases;  that  is,  whether  the  indorser 
was  in  fact  insolvent,  and  whether  therefore  the  right  of  defense 
existed  or  not.  If  the  rights  of  the  indorsee  were  enlarged  by  the 
insolvency,  it  might  not  be  easy  to  determine  at  what  time  he 
commenced  holding  this  note  exonerated  from  any  defense  or 
set-off. 

For  these  reasons  we  are  of  opinion  that  an  indorsement  of  a 
uote  in  pledge  as  a  collateral  security  is  not  one  which  is  pro- 
tected as  a  commercial  indorsement  for  value.  The  general 
property  remaining  in  the  indorser,  the  indorsee  takes  it,  like  a 
chose  in  action  not  negotiable,  subject  to  all  defenses  to  which 
it  would  be  subject,  in  the  hands  of  the  indorser,  at  the  time 
when  notice  is  given  of  the  indorsement;  and  the  maker  may  set 
off  a  debt,  due  to  himself  from  the  indorser,  at  that  time. 

Judgment  on  the  verdict. 

Propebtt  in  Promissobt  Note  Pledosd. — In  CktrUck  v.  Jcunes,  7  Aru 
Dec.  294,  the  general  property  in  a  promissory  note,  given  in  pledge,  was 
held  to  remain  in  the  pledgor.  In  the  case  of  Crortdyou  ▼.  Lansing^  2  Cii. 
Cas.  200,  reported  in  the  note  to  GaHiek  v.  Jamea^  the  opinion  of  Chancellor 
Kent  discusses,  1,  the  right  of  the  pledgee  to  dispose  of  the  secarity;  2» 
whether  the  property  in  the  pledge  becomes  absolute  by  the  death  of  the 
pledgor;  3,  whether  a  tender  is  requisite  before  suit;  and  4,  whether  the  meas- 
ure of  damages  is  in  the  discretion  of  the  jury. 

SsT-onr,  generally,  as  to  what  may  be  the  subject  of,  see  note  to  Cfregg  v. 
Jamea,  12  Am.  Dec.  152.  Demand  for  unliquidated  damages  can  not  be  set 
off  i^gainst  an  ascertained  demand:  Chriatian  v.  MUler,  23  Id.  251;  assignee  of 
an  account  takes  it  subject  to  the  debtor's  right  to  set  off  a  subsisting  note 
held  by  him  against  the  assignor:  Ccuy  v.  Bancrqftt  25  Id.  393^  In  Chand* 
ler  V,  Dmo,  26  Id.  704,  and  note,  it  is  held  that  the  maker  of  a  promis- 
sory note,  although  discredited,  can  not  set  off  against  the  indorsee,  demands 
which  he  may  have  against  the  indorser. 
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Stevenson  v;  Mudgett. 

[10  Nsw  IXaxpbhx&b,  8j8.] 

AMXsrmEsm  arx  not  Allowed  which  are  Incoksistext  with  the  nature 
of  the  pleadings,  or  change  the  cause  of  action.  Particolar  allegationa 
may  be  changed,  and  others  added,  provided  the  identity  of  the  caose  of 
action  is  preserved. 

Delivsry  ot  a  Bblease  by  a  Witness  to  an  Attornet  in  a  canse,  is  a  de- 
livery to  the  party  who  employed  him. 

Release  ot  a  Witness  who  Appeabs  to  be  the  Real  PiAiNTm  of  all  in- 
terest in  the  sait,  which  he  delivers  to  the  attorney  of  the  plaintiff  of 
nocnrd,  is  a  delivery  to  himself,  and  consequently  unavailing. 

WrTNESs  WHO  Afpeaks  to  be  Interested  in  a  Suit  can  not  be  made  com- 
petent by  his  own  testimony. 

Evidence  that  an  Attornet  was  Employed  by  the  Plaintdtf  ot  Rboobi>» 
and  not  by  a  witness,  may  be  given  after  verdict. 

AssuKPaFT.  The  original  writ  contained  bat  one  count,  upon  a 
note,  dated  NoTember  30, 1830,  signed  by  defendant,  to  the  effect 
that  three  years  from  date,  at  a  certain  place,  for  value  received, 
he  would  pay  to  plaintiff  the  sum  of  one  hundred  and  four  dol- 
lars and  sixteen  cents,  in  young,  likely  neat  stock.  Subsequently 
plaintiff  moved  to  amend  by  filing  a  new  count,  which  set  forth 
defendant's  indebtedness,  and  that  afterwards  defendant,  in 
consideration  of  plaintiff's  allowing  him  the  sum  of  forty  dollars 
in  part  payment  for  a  pair  of  steers  sold  to  plaintiff,  and  in 
extending  the  time  of  payment  one  year,  had  promised  to  pay 
the  balance  of  the  one  hundred  and  four  dollars  and  sixteen 
cents,  in  like  manner,  at  plaintiff's  house.  The  amendment  was 
allowed,  subject  to  defendant's  exceptions.  John  M.  Ste- 
venson, a  witness  of  plaintiff,  was  objected  to  by  defend- 
ant, on  the  ground  that  he  was  the  real  plaintiff  in  in- 
terest, and  it  was  proved  that  the  plaintiff  of  record  had  stated 
that  the  note  belonged  to  witness.  Stevenson  then  executed  a 
release  of  all  claim  in  the  action,  and  gave  it  to  plaintiffs 
attorney.  Plaintiff  was  not  present,  and  there  was  no  further 
deUveiy  of  the  release.  The  witness  then  testified  that  he  had 
no  interest  in  the  claim.  Plaintiff  had  verdict  on  the  amended 
count,  and  defendant  appealed. 

Feabody^  Emerwny  and  BarUeUy  for  the  plaintiff. 

Bkuo  and  Christie,  for  the  defendant. 

Pabkxb,  C.  J.  An  amendment  is  not  admissible  which  is 
inconsistent  with  the  nature  of  the  declaration,  or  which 
changes  the  cause  of  action.  This  is  the  rule  laid  down  in 
BuUerfield  v.  Barvell,  3  N.  H.  201,  and  which  has  since  been 
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uniformly  recognized  as  the  tme  principle.  The  application  of 
the  principle,  in  that  case,  is,  perhaps,  somewhat  questionable. 
It  is  evident  that  the  matter  of  the  amendment  there  o£bred 
might  have  been  regarded  as  merely  an  additional  particular  of 
the  contract  declared  on,  which  had  been  omitted  in  the  original 
draft  of  the  declaration,  although  it  undoubtedly  superadded  a 
further  item  to  the  obligation,  which  the  declaration  alleged 
that  the  defendant  had  assumed  by  his  contract.  The  difficulty 
which  sometimes  exists,  in  the  application  of  the  rule,  arises 
from  the  fact  that  almost  all  amendments  change,  to  some  ex- 
tent, the  cause  of  action,  as  originally  stated.  An  amendment 
which  changes  the  alleged  date  of  a  contract,  or  the  sum  to  be 
paid,  or  any  particular  of  the  matter  to  be  performed,  or  the 
time  or  manner  of  performance,  changes,  in  one  sense,  the 
cause  of  the  action;  but  it  is  not  in  this  sense  that  the  rule  is  to 
be  understood.  Amendments  of  that  character,  so  long  as  the 
identity  of  the  matter  upon  which  the  action  is  founded  is  pre- 
served, are  admissible;  the  alteration  being  made,  not  to  enable 
the  plaintiff  to  recover  for  another  matter  than  that  for  which  he 
originally  brought  his  action,  but  to  cure  an  imperfect  or  errone- 
ous statement  of  the  subject-matter,  upon  which  the  action  was 
in  fact  founded.  So  long  as  the  form  of  action  is  not  changed, 
and  the  court  can  see  that  the  identity  of  the  cause  of  action  is 
preserved,  the  particular  allegations  of  the  declaration  may  be 
changed,  and  others  superadded,  in  order  to  cure  imperfections 
and  mistakes  in  the  manner  of  stating  the  plaintiff's  case. 

The  new  count,  which  was  admitted  in  this  case,  in  addition 
to  the  statement  of  the  written  contract,  which  was  set  forth  in 
the  original  count,  contains  averments  of  further  stipulations 
betwen  the  parties,  made  subsequentiy  to  that  time,  and  which 
constituted,  in  fact,  a  further  contract,  superadded  to  the  con- 
tract in  writing.  In  one  sense  this  may  be  regarded  as  another 
contract,  made  at  a  subsequent  date,  and  the  breach  of  which 
would  furnish  a  different  cause  of  action  from  that  which  would 
have  arisen  by  a  breach  of  the  original  agreement.  But  this 
subsequent  matter  was  merely  an  extension  of  the  original  con- 
tract, with  a  variation  of  the  place  of  performance;  and  accord- 
ing to  the  statement  of  the  counsel  the  action  was  in  fact  founded 
upon  the  breach  of  the  contract,  as  modified  and  varied  by  the 
subsequent  agreement;  the  additional  averments,  contained  in 
the  amended  count,  being  omitted,  under  a  supposition  that  thin 
additional  matter  might  be  offered  in  evidence,  by  way  of  answer 
to  any  defense  which  might  be  attempted.     In  that  view  the  case 
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is  clearly  one  of  an  imperfect  declaration  upon  the  contract  in- 
tended as  the  foundation  of  the  action,  by  the  oniiBsion  to  set  out 
the  farther  matter,  which  modified  the  original  contract  and 
altered  the  time  and  place  of  performance.  The  cause  of  action 
in  both  counts  is  a  contract  for  the  delivery  of  certain  cattle, 
and  a  breach  of  that  contract.  The  particulars  of  time  and 
place,  set  forth  in  the  amended  count,  are  materially  different 
from  those  in  the  original;  and  the  additional  aTcrments  are 
founded  upon  matter  superadded  by  a  further  contract  between 
the  parties,  after  the  original  agreement  was  entered  into.  But 
it  was  upon  a  breach  of  the  contract  as  modified  that  the  plaint- 
iff brought  his  suit;  and  he  asked,*by  his  amendment,  to  perfect 
his  declaration,  so  that  he  might  be  enabled  to  prosecute  it,  and 
recover  for  that  breach.  In  this  view  of  the  case  the  amend- 
ment was  rightly  admitted.  The  form  of  the  action  is  not 
changed,  and  the  identity  of  the  cause  is  preserved.  It  is  a  va- 
riation in  the  mode  of  demanding  the  same  thing,  that  is,  dam- 
ages for  the  breach  of  the  original  contract  for  the  delivery  of 
the  cattle,  some  of  the  terms  of  which  were  modified  by  the 
subsequent  agreement  of  the  parties,  but  the  additional  matter, 
throi^h  mistake,  was  not  stated:  Bumham  v.  Spooner,  10  N.  H. 
165;  BoUy.  Clafiin,  5  Pick.  306  [16  Am.  Dec.  407];  SwariT,  Nee- 
mUh,  7  Id.  220  [19  Am.  Dec.  282] ;  Mlx&r  v.  ffawarih,  21  Id.  205. 

In  Ooddard  v.  Perkins,  9  N.  H.  488,  the  proposed  amendment 
departed  wholly  from  the  cause  of  action  originally  stated;  the 
declaration,  as  drawn  in  the  first  instance,  being  founded  upon 
an  unlawful  conversion  of  the  plaintiff's  property,  and  the  pro- 
posed amendment  alleging  a  breach  of  duty  by  the  defendant, 
as  deputy  sheriff,  in  neglecting  to  retain  certain  property,  at- 
tached by  him  on  a  writ  in  favor  of  the  plaintiff. 

The  release  from  the  witness,  as  the  case  now  stands,  was  not 
well  delivered.  The  evidence  introduced  by  the  defendant,  to 
exclude  his  testimony,  went  to  show  that  the  contract  upon 
which  the  action  was  founded  belonged  to  the  witness;  and  if 
so,  the  inference  is  that  the  suit  was  in  fact  his  own.  If  he  is 
the  real  plaintiff,  the  attorney  in  the  suit  is  his  attorney,  and  the 
delivery  of  the  release  to  his  attorney  is  a  delivery  to  himself. 
The  witness,  however,  on  being  admitted,  testified  that  he  never 
in  fact  had  any  interest  in  the  contract.  If  it  had  been  shown 
that  the  attorney  to  whom  the  release  was  delivered  was  in  fact 
employed  by  the  plaintiff  on  the  record,  it  would  have  been 
sufficient;  but  the  witness  cain  not  be  made  competent  by  his 
own  testimony. 


158  Stevenson  v.  Mudoett.  [N.  H. 

We  have  no  doubt  tliat  a  delivery  of  a  release,  by  a  witness, 
to  the  attorney  employed  to  conduct  the  cause,  is  a  sufficient 
delivery  to  the  party  who  employed  him.  And  a  delivery  to  a 
third  person,  who  was  not  in  fact  the  agent  of  the  releasor, 
ii^ght,  perhaps,  be  a  good  delivery;  for  when  it  appears  that 
the  release  is  for  the  benefit  of  the  party,  his  assent  may  be 
presumed,  until  his  dissent  is  shown. 

The  evidence  that  the  attorney  was  in  fact  employed  by  the 
plaintiff  of  record,  is  evidence  to  the  court,  and  not  to  the  jury, 
and  it  is  not  too  late  now  to  offer  it.  If  that  fact  is  established, 
judgment  may  be  rendered  upon  the  verdict. 


AmcNDMXNTs  VAKYnro  OB  Altebino  Cause  of  Action,  how  fab  Ai/- 
LOWSD. — ^The  courts  of  this  country  and  of  England,  both  prior  and  subse- 
quent to  any  of  the  late  statutory  changes  in  methods  of  procedure,  have 
always  been  actuated  by  a  greater  or  less  degree  of  liberality  in  allowing 
amendments  to  pleadings,  for  the  purpose  of  doing  substantial  justice  between 
litigants,  and  deciding  controversies  upon  their  merits.  At  the  present  day, 
the  subject  of  amendments  to  pleadings,  and  the  powers  of  the  courts  to  grant 
or  refuse  the  same,  are  very  generally  regulated  by  statute.  Such  statutory 
provisions,  especially  those  which  are  contained  in  the  codes  of  the  several 
states  which  have  adopted  the  reformed  system  of  procedu!^,  although  they 
differ  somewhat  in  detail,  are  remarkably  similar  in  their  general  scope  and 
effect.  They  divide  amendments  to  pleadings  into  two  classes:  JlrH,  those 
which  are  permitted  before  trial,  which  include  amendments  allowed  as  a 
matter  of  course,  without  any  special  application  to  the  court,  and  amend- 
ments made  as  the  result  of  a  motion  for  such  purpose,  or  which  are  allowed 
after  a  demurrer  is  sustained;  and  second,  amendments  made  during  or  after 
trial,  for  the  purpose  of  harmonizing  the  allegations  of  the  pleadings  with  the 
facts  proved,  or  offered  to  be  proved.  The  granting  or  refusing  a  proposed 
amendment,  in  the  latter  class  of  cases,  is  a  matter  of  discretion  with  the 
court,  to  be  liberally  exercised  in  furtherance  of  justice:  Tieman  v.  Woodrvf, 
5  McLean,  135;  Hayden  v.  Hayden,  46  CaL  332;  and  the  refusal  to  allow  an 
amendment  will  be  presumed  to  be  just  unless  the  contrary  appears  in  the 
record:  Jenup  v.  King,  4  Id.  331.  Such  discretion,  however,  is  by  no  means 
arbitrary  or  capricious,  and  if  it  appears  to  the  appellate  court  that  there  has 
been  an  abuse  of  discretionary  power,  the  action  of  the  lower  court  will  be 
reversed:  Cooke  v.  Spears,  2  Id.  410;  Pierson  v.  McCahUl,  22  Id.  128;  McMinn 
v.  O'Connor,  27  Id.  239;  Lord  v.  Hopkins,  30  Id.  76;  and  the  same  result  will 
follow  if  the  amendment  is  refused  on  the  ground  of  want  of  power  in  the 
court  to  allow  it,  when  such  power  does  in  fact  exist:  Russell  v.  Conn,  20  K. 
Y.  81. 

In  the  practical  application  of  the  power  of  granting  amendments  to  plead- 
ings, the  rule  laid  down  in  the  principal  case,  that  no  amendments  which 
change  or  alter  the  cause  of  action  contained  in  the  original  pleading  are  al- 
lowed, has,  in  legal  actions,  been  maintained  by  an  overwhelming  weight  of 
jadidal  authority,  and  must  be  considered  as  the  settled  doctrine  on  the  sub- 
ject: Chit.  PI.  198;  Pomeroy's  Remedies,  sec.  566;  Bliss  on  Code  PL,  sec. 
429.  Thus  amendments  have  been  refused  which  sought  to  change  the  causa 
of  action  from  assumpsit,  on  the  judgment  of  another  state,  to  debt:  India 
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RMer  Co.  v.  Hoyt,  15  Vt.  92;  or  from  assampait  to  aoooant  rendered:  S^roek 
T.  IMtU,  33  Pa.  St.  400;  or  from  a  real  action  to  an  action  of  forcible  entry 
and  detainer:  Fatf  v.  Tc^  12  Gush.  448;  or  from  trorer  to  asanrnpsit:  People 
v.  Cireuit  Jwige^  13  Mich.  206;  or  from  debt  to  case;  bat  after  such  amend- 
ment has  been  allowed,  leave  will  be  given  to  the  plaintiff  to  change  his  action 
to  its  original  fonn:  Houghton  v.  Stowell,  28  Me.  215;  or  from  an  action  in 
ran,  to  foredote  a  mortgage  on  a  vessel,  to  an  action  to  recover  possession 
thereof:  In  re  John  Jay,  3  Blatciif.  G.  C.  67.    Nor  in  real  actions  will  an 
amendment  be  allowed  so  as  to  embrace  more  or  different  land  from  that  de- 
Bcribed  in  the  complaint:   Wyman  v.  Kilgore,  47  Me.  184;  Slater  v.  Maaopf  15 
Pick.  345;  but  see  RusaeU  v.  Conn,  20  N.  Y.  81,  where  the  refusal  to  allow  an 
ameDdment  to  the  description  of  land  described  as  bounded  on  the  east,  etc., 
•0  as  to  make  it  read  as  bounded  on  the  west,  etc.,  was  held  error.     Nor  in 
an  action  against  a  stockholder,  where  the  declaration  contained  allegations 
sufScient  to  bring  the  case  within  one  statute,  will  an  amendment  be  per- 
mitted so  as  to  bring  it  within  a  different  statute:  MuUiben  v.  Whit^house^  49 
Me.  527.    The  following  additional  cases,  upholding  the  general  doctrine,  are 
cited,  not  so  much  for  the  purpose  of  supporting  the  rule,  as  of  illustrating 
some  of  the  many  instances  in  which  it  has  been  applied:  Casnard  v.  Eve, 
Dudley,  108;  LiUle  v.  Morgan,  31  N.  H.  499;  Bishop  v.  Baker,  19  Pick.  517; 
OuOford  V.  Adams,  19  Id.  376;  Koss  v.  Bates,  2  Boot,  198;  WUliams  v.  HoUis, 
19  Ga.  313;  Cooper  v.  Waidron,  50  Me.  80;  Lawrence  v.  Lcuigley,  14  N.  H. 
70;  Bwttefifield  v.  HarreU,  3  Id.  201;  Edgeriy  v.  Emerson,  4  Id.  147;  Eagle  v. 
Alm»nr,  1  Johns.  Cas.  332;  ^S^^i^  v.  Carpenter,  37  Pa.  St.  41;  Carpenter  v. 
Oooija,  2  Vt.  495;  Sumner  v.  Brown,  34  Id.   194.     When  the  amendment 
sought  to  be  introduced  has  been  apparently  barred  by  the  statute  of  limita- 
tions, the  general  rule  is  especially  applicable:  Wood  v.  Anderson,  25  Pa.  St. 
407;  Wright  v.  Hart,  44  Id.  454;  and  the  same  is  true  if  the  effect  of  the 
amendment  would  be  to  deprive  defendant  of  his  right  to  plead  the  statute  of 
limitations:  Van  Syckels  v.  Perry,  3  Bobt.  621.     It  follows,  also,  from  the 
tenor  oi  the  adjudications,  that  no  distinction  can  be  drawn  between  a  pro- 
posed amendment  which  is  embodied  in  a  new  and  independent  count,  pro- 
vided a  separate  and  distinct  cause  of  action  is  stated  therein^  and  an  amend- 
ment of  the  same  charMter  to  a  count  already  contained  in  the  original  plead- 
ing: T%onq>son  v.  Phelan,  22  N.  H.  339;   Wood  v.  Fblsom,  42  Id.  70;  Burt  v. 
Kinne,  47  Id.  361. 

For  the  purpose  of  determining  whether  the  new  matter  contained  in  an 
amendment  is  entirely  foreign  to  the  canse  of  action  already  set  forth,  the 
latter,  as  was  said  by  the  court  in  Nevada  etc  Canal  Co.  v.  Kidd,  28  Gal.  673. 
must  receive  a  liberal  oonstruotion.  Thus  in  the  ease  last  cited,  where  the 
complaint  alleged  ownership  of  certain  lands  in  the  bed  of,  and  near  the  bank 
of  a  stream,  and  sought  to  recover  possession  thereof  from  an  adverse  holder, 
an  amendment,  by  inserting  proper  averments  of  prior  appropriation  of  the 
water,  and  a  diversion  by  defendant,  with  prayer  for  an  injunction,  was 
allowed.  In  fact  it  may  be  laid  down  as  a  general  rule,  that  so  long  as  the 
plaintiff  adheres  to  the  original  instrument  or  contract  on  which  his  pleading 
is  based,  any  alteration  of  the  grounds  of  recovery  on  that  instrument  or  con- 
tract, or  of  the  modes  in  which  the  defendant  has  violated  it,  is  not  an  altera- 
tkm  of  the  canse  of  action:  Yost  v.  Eby,  23  Pa.  St.  327;  Stevenson  v.  Mud- 
gett, 10  N.  H.  338;  Church  v.  Syracuse  etc,  Co.,  32  Gonn.  372;  Cabarga  v. 
Suget,  17  Fa.  St.  514.  This  latter  rule,  however,  is  subject  to  the  limitations, 
that  an  actionv  in  form  ex  contractu,  can  not  be  changed  to  an  action  ex  delicto. 
Saalmm  v.  Sanborti,  9  Gray,  142;  Lwie  v.  Beam,  19  Barb.  51;  Ramirez  v. 
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Murray,  6  OrL  222;  nor,  oonyenely,  can  an  action  in  form  ex  ddieto  be 
amended  bo  as  to  state  an  action  ex  contractu:  WhUeomb  ▼.  Bunger/ard,  42 
Barb.  177. 

So,  also,  where  an  intended  canae  of  action,  although  defectively  set  forth, 
can  be  distingoished  as  clearly  from  another  cause  of  action  as  if  the  original 
pleading  had  been  perfect,  the  defect  may  be  cored  withont  infringing  against 
the  rule  prohibiting  a  new  cause  of  action  from  being  stated:  PuUen  ▼. 
Huldiirumy  25  Me.  240;  Kinner  v.  Chrant,  12  Vt.  456.  Thus  in  an  action  of 
assumpsit  by  one  town  against  another,  for  supplies  furnished  to  a  family,  an 
amenchnent  was  allowed  showing  a  liability  of  the  defendants  under  the 
pauper  act:  Brewer  v.  East  Mctchiaa,  27  Me.  439. 

Amendments  in  Equttablb  Suits. — ^The  discussion  of  the  doctrine  in 
reference  to  the  extent  to  which  amendments  to  pleadings  are  allowed,  which 
alter  or  vary  the  cause  of  action,  has  thus  far  been  confined  to  legal  actions. 
Notwithstanding  the  liberal  tendencies  of  equity,  its  repugnance  to  mere 
form,  and  its  continued  struggle  to  decide  controversies  upon  their  merits, 
the  rule  was  as  equally  well  settled  in  equity  as  it  was  in  law,  that  amend- 
ments which  altered  or  varied  the  cause  of  action  could  not  be  pennitted. 
See  in  support  of  this  rule,  and  for  illustrations  of  its  application:  Curtig 
V.  LeamUt  11  Paige,  386;  Dudd  v.  il«tor,  2  Barb.  Ch.  395;  Darling  v.  Roarty, 
5  Gray,  71;  Hayward  v.  ffapgood,  4  Id.  437;  ffaamum  v.  Camion,  20  Miss. 
509;  Hogera  v.  Atkinaont  14  Oa.  320;  Larlans  v.  BiddU,  21  Ala.  252;  Fenno 
V.  Coulter,  14  Ark.  39;  Ooodyear  v.  Bnum,  3  Blatchf.  C.  C.  266;  Sneed  v. 
McCouU,  12  How.  407;  Sluelde  v.  Barrow,  17  Id.  130;  Verplank  v.  Mereanr 
Ule  Ina.  Co,,  1  Edw.  Ch.  46;  Carey  v.  Smith,  11  Ga.  539.  In  Tourtelot  v. 
Tow'telof,  4  Mass.  506,  however^  a  bill  for  divorce  on  the  ground  of  adultery 
was  amended  by  alleging  a  di&rent  day  for  the  adulterous  act  from  that 
originally  pleaded,  and  in  Anderson  v.  Anderson,  4  Me.  100,  a  similar  biU 
was  amended  by  adding  a  charge  of  extreme  cruelty  and  praying  for  s 
limited  divorce.  But  see  Hoffman  v.  Hoffman,  35  How.  Pr.  3d4,  where  s 
contrary  doctrine  is  held. 

Amendments  under  the  Codes.— Notwithstanding  the  similarity  of  the 
provisions  in  the  codes  govemiug  amendments  to  pleadings,  a  decided  con* 
fiict  of  opinion  exists  between  the  decisions  of  the  various  states  on  the  sub- 
ject of  amendments  which  alter  or  vary  the  cause  of  action.  In  a  majority 
of  the  code  states,  the  courts  have  established  the  doctrine,  that  the  powers 
conferred  upon  them  by  their  codes  in  this  respect,  are  no  greater  than  had 
previously  existed  at  the  common  law,  and  that  they  were  not  authorized  to 
grant  amendments,  at  any  stage  of  the  proceedings,  which  altered  or  varied 
the  cause  of  action:  Pomeroy's  Remedies,  sec.  566;  Bliss  on  Code  PI., 
sec.  429;  Ramirez  v.  Murray,  5  Cal.  222;  Supervisors  v.  Decker,  34  Wise 
378;  Johnson  v.  FiUington,  39  Id.  62;  SHnners  v.  Brett,  38  Id.  648;  Rutledge 
V.  Vanmeter,  8  Bush,  354;  McOrath  v.  Balser,  6  B.  Men.  141.  Thus  in 
Supervisors  v.  Decker,  34  Wise.  378,  the  complaint  as  originally  framed 
stated  a  cause  of  action  for  the  conversion  of  money.  After  a  demuirer 
thereto  had  been  sustained,  plaintiff  amended  by  omitting  the  allegations, 
''and  converted  the  same  to  his  own  use,*'  etc.  Upon  an  appeal  from  an 
order  striking  this  amended  complaint  from  the  files,  the  appellate  courts  in 
affirming  the  action  of  the  lower  tribunal,  said:  "An  amendment  which  at- 
tempts to  change  the  nature  of  the  action  from  one  in  tort  to  one  in  contract 
is  properly  not  an  amendment,  but  a  substitution  of  a  cause  of  action  different 
in  nature  and  substance  from  that  originally  stated.  The  power  of  amend- 
ment does  not  so  to  that  extent."    The  correctness  of  this  decision  has  been 
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questioned  by  sabseqaent  text-writen.  Mr.  Pomeroy,  in  commentiBg  apon 
it,  lemarkB:  *'  It  ahoold  be  noticed  tbat  the  actoal  sabstantial  canae  of  action 
was  nTwihanged;  the  only  yanation  was  in  the  manner  and  form  of  its  state- 
meotr"  Pomeroy's  Bemedies,  sec.  666,  n.  1.  And  Mr.  Bliss,  in  his  work  on 
Code  Pleading,  page  520^  n.  5,  says:  '*  It  is  believed  that  in  most  of  the  code 
itates  this  amendment  woold  be  permitted."  The  same  court  has  also  held, 
that  in  an  action  to  enforce  a  lien  for  work  done  and  materials  furnished 
nnder  contract,  an  amendment  conld  not  be  had,  at  the  trial,  for  damages 
resnlting  from  defendant's  refnsal  to  permit  plaintiff  to  perform  the  contract: 
Johuon  V.  FUkmffton^  39  Wise.  62;  bat  in  another  case,  an  action  for  work 
and  labor  was  allowed  to  be  amended  so  as  to  charge  a  lien  upon  defendant's 
property:  Laeiner  v.  TumhuU,  7  Id.  105.  Nor  can  an  action  against  a  sheriff 
to  restrain  him  from  removing  and  selling  certain  goods,  be  changed  to  one 
for  coufeniion:  Skhmera  v.  BreU,  38  Id.  648.  Nor  in  an  action  for  overflow- 
ing land,  will  an  amendment  be  allowed  to  charge  defendant,  under  a  statute, 
for  appropriating  the  land  to  his  own  use:  Newton  v.  AUU,  12  Id.  378.  But, 
on  the  other  hand,  in  an  action  against  a  corporation  upon  an  express  contract, 
which  the  court  held  to  be  tiUra  vires,  an  amendment  seeking  to  charge  de- 
fendant upon  an  implied  contract  was  allowed:  North  Weatemetc.  Co.  v.  Shaw^ 
37  Id.  655.  Again,  when  a  complaint  was  held  bad  on  demurrer,  because  no 
cause  of  action  was  stated,  an  amendment  was  allowed  which  changed  the 
caoae  of  action  from  what  it  was  originally  intended  or  purported  to  be: 
Vlki  V.  Sherwood^  38  Id.  160. 

In  striking  contrast  to,  and  in  fact  in  direct  conflict  with,  the  line  of  de- 
dsicns  last  referred  to,  a  few  of  the  states  have  established  a  contrary  doctrine, 
and  allow  amendments  which  vary  or  alter  the  cause  of  action  as  originally 
allied,  when  upon  a  full  consideration  of  the  circumstances  attending  the 
application,  it  appears  just.  This  liberal  rule  now  prevails  in  New  York,  the 
earlier  decisions  to  the  contrary  having  been  overruled.  The  courts  of  that 
state  have  settled  the  doctrine,  that  the  right  of  amendment  is  not  restricted 
to  setting  forth  a  canae  of  action  of  the  same  class  as  that  contained  in  the 
original  complaint,  but  that  one  of  an  entirely  different  class  may  be  inserted, 
provided  the  summons  continue  to  be  appropriate:  Broum  v.  Ldgh,  12  Abb. 
Pr.  (N.  S.)  193.  So,  also,  upon  an  amendment  of  course,  a  new  canae  of  ac- 
tion may  be  inserted,  the  only  restrictions  imposed  being  that  the  amendment 
shaU  not  be  for  purposes  of  delay,  nor  to  prevent  a  trial  at  a  term  for  which 
the  action  is  or  may  be  notioed  for  trial,  and  that  the  cause  of  action  added 
be  one  thftt  may  properly  be  united  witli  the  one  contained  in  the  original 
eomplatBt:  Meuon  v.  WJvUdy,  1  Abb.  Pr.  85.  And  the  same  liberality  of 
amendment  is  allowed,  when  a  trial  has  once  been  had,  and  a  new  trial  or- 
dered: Troy  etc  B.  B.  v.  Tibbets,  11  How.  Pr.  168.  For  further  illustrations 
el  the  ftpplicatian  of  the  rule  as  settled  in  New  York,  the  following  cases  may 
be  oonsolted  with  profit:  Brown  v.  Babcock,  3  How.  306;  MeQveen  v.  Bab* 
coek,  13  Abb.  Pr.  268;  S.  C,  3  Eeyes,  428;  Wyman  v.  Bemand,  18  How.  Pr. 
272;  Prmdle  v.  Aldrich,  13  Id.  466;  Wataon  v.  Bughmore,  15  N.  Y.  51.  An 
equally  liberal  doctrine  prevails  in  North  Oarolina.  Thus,  in  Bobmaon  v. 
WalUmgkby,  67  N.  C.  84,  an  action  in  the  form  of  ejectment,  to  recover  posses- 
of  land  under  an  absolute  deed,  which  the  court  held  to  be  a  mortgage, 
allowed  to  be  amended  so  as  to  change  the  form  of  the  action  into  a  bill 
of  faredosare;  and  in  BttUard  v.  Johnaon,  65  Id.  436,  a  still  greater  free- 
dom of  amendment  was  allowed.  This  was  an  action  brought  by  a  lessor  to  re> 
cover  rent.    It  appeared  upon  the  trial  that  during  the  continuance  of  the 

temit  the  plaintiff  had  assigned  his  right  in  the  premises.    The  court,  however, 
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ordered  the  awignee  to  be  made  a  party  plaintiff,  diamisaed  the  oompUuDt  as 
to  the  original  plaintiff,  and  gave  judgment  in  favor  of  the  one  substitated. 

In  Texas,  also,  amendments  chiuiging  the  cause  of  action  are  allowable,  pro- 
vided: I.  That  the  amendment  does  not  prejudice  the  defendants;  2.  That 
the  plaintiff  pays  the  costs  up  to  the  time  of  making  such  amendment;  3. 
That  the  amendment  shall  not  relate  back  to  the  oommenoement  of  the  suit^ 
so  as  to  interrupt  the  running  of  the  statutes  of  limitations,  but  be  confined, 
in  all  respects,  to  the  time  of  filing:   WUUama  t.  Eandan,  10  Tex.  74. 


State   v.  Kean. 

(10  Nxw  HAMPtBDn,  847.] 

Mabbzaob  iir  A  FoBKioN  State  mat  be  Proved  by  the  testimony  of  any 
person  who  was  present  at  the  ceremony,  provided  it  is  also  shown  to 
have  been  valid  according  to  the  laws  of  the  country  in  which  it  W9s 
celebrated. 

Pboof  that  a  Marriaob  was  Pervoriced  bt  an  Officiating  Priest,  and 
that  it  was  understood  by  the  parties  to  be  the  marriage  ceremony,  ac- 
cording to  the  customs  of  the  foreign  country,  is  presumptive  evidence 
of  marriage. 

Evert  Ordained  Minister,  Residing  in  this  State,  hat  Solemnize  Mab^ 
riages,  after  having  recorded  the  credentials  of  his  ordination.  Such 
recording  will  be  presumed  until  the  contrary  appears. 

Indictment  for  Bigamy  need  not  Allege  that  the  same  was  committed 
"  with  force  and  anna. " 

Abbreviations  of  the  Proper  Names  of  persons  described  in  an  indict- 
ment are  allowable. 

Indictment  which  Concludes,  "against  the  peace  and  dignity  of  oar  said 
state,"  instead  of  "  the  peace  and  dignity  of  the  state,*'  as  required  by 
the  constitution,  is  not  such  a  substantial  variance  as  to  vitiate  the  same. 

Indictment  for  bigamy.  The  defendant  was  convicted,  and 
moved  for  a  new  trial  and  an  arrest  of  judgment.  The  faots  of 
the  case  and  the  grounds  of  the  motion  are  stated  in  the  opinion. 

Woodman,  for  the  state. 

Christiey  for  the  respondent. 

Ufham,  J.  The  evidence  offered  to  show  the  first  maniaga 
of  the  respondent  was  by  a  witness  who  was  present  at  the 
time  of  the  marriage,  and  who  testified  that  it  was  solem- 
nized at  Cornish,  in  the  state  of  Maine,  and  that  the  set- 
tled minister  of  Cornish  officiated  in  the  services  on  that 
occasion.  The  witness  testified  that  the  same  clergyman  offi- 
ciated in  the  marriage  services  of  the  witness,  and  that  he  had 
also  been  present  at  several  other  marriages  at  Cornish,  when 
the  marriage  ceremony  was  performed  by  him.  There  was 
farther  evidence  showing  a  cohabitation  of  some  years  sub»e* 
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qaent  to  this  marriage.  In  many  cases,  long-oontintied  cohab- 
itation as  husband  and  wife  is  prima  facie  cTidence  of  marriage: 
Mewburypart  v.  Boolhbay,  9  Idaaa,  414;  People  v.  Humphrey,  7 
Johns.  814;  Van  BuMrk  y.  Claw,  18  Id.  846.  A  copy  of  the 
recozd  of  the  certificate,  however,  of  the  person  by  whom  the 
ceremony  is  performed,  is  the  evidence  which  is  most  ordinarily 
offered  of  a  marriage.  Bnt  this  evidence  is  in  no  case  indis- 
pensable. In  OomTTumweaUk  v.  LUtlejohn,  15  Mass.  163,  which 
was  an  indictment  for  lasdvions  cohabitation,  it  was  holden 
that  the  marriage  of  one  of  the  parties  might  be  proved  either 
by  the  record  of  the  minister  or  magistrate  who  solemnized  the 
marriage,  or  by  the  testimony  of  witnesses  who  were  present; 
and  in  CommontoeaUh  v.  NorcrosSy  9  Id.  492,  which  was  an  in- 
dictment for  adultery,  it  was  remarked  by  the  court  that  the 
testimony  of  witnesses  who  were  present  at  the  solemnization  of 
the  marriage  is  more  satisfactory  than  a  copy  of  the  record,  and 
is,  moreover,  necessary  to  prove  the  identity  of  the  party. 

In  the  case  before  us,  the  marriage  was  in  another  govern- 
ment, and  the  rule  as  settled  in  England  in  such  cases  is  that 
the  marriage  may  be  proved/by  any  person  who  was  present  at 
the  ceremony,  provided  that  such  circumstances  are  also  proved 
from  which  the  jiu^  may  presume  that  it  was  a  valid  marriage 
according  to  the  laws  of  the  country  in  which  it  was  celebrated. 
Proof  that  the  ceremony  was  performed  by  a  person  appearing 
and  officiating  as  a  priest,  and  that  it  was  understood  by  the 
parties  to  be  the  marriage  ceremony,  according  to  the  rights 
and  custom  of  the  foreign  country  where  they  were  residing  at 
the  time,  is  presumptive  evidence  of  marriage:  Bex  v.  Brampton, 
10  East,  282;  2  Stark.  Ev.  988.  Under  these  authorities  the 
evidence  of  the  marriage  offered  in  this  case  is  clearly  sufficient. 

The  objection  to  the  evidence  showing  a  second  marriage  is, 
that  it  does  not  appear  that  it  was  solemnized  by  any  person 
authorized  to  do  so  by  the  laws  of  this  state.  This  exception  is 
founded  on  the  statute  of  1791  (1  Laws  N.  H.  172),  which  pro- 
vided that  every  ordained  minister  of  the  gospel,  in  the  county 
where  he  is  settled,  or  hath  his  permanent  residence,  and  in  no 
other  place,  is  empowered  to  solemnize  marriages;  but  this  re- 
striction is  withdrawn  by  the  act  of  December  12,  1882.  By 
that  act  every  regular  ordained  minister  of  the  gospel,  residing 
in  this  state,  and  in  regular  standing  with  the  denomination  to 
which  he  belongs,  is  authorized  and  empowered  to  solemnize 
marriages  in  any  county  within  the  state,  after  having  caused 
the  credentials  of  his  ordination  to  be  recorded  in  the  office  of 
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the  clerk  of  the  conit  of  common  pleas,  in  the  county  where  he 
shall  solemnize  any  marriage  as  aforesaid.  The  obligation  of 
causing  such  record  to  be  made  is  directory  upon  the  minister, 
and  may  be  presumed  to  be  complied  with,  until  the  contrary 
is  shown.  The  case  is  silent  upon  that  point.  As  the  facts  now 
appear,  the  exception  can  not  prevail.  There  was  a  maxriage 
in  fact,  and  that  is  sufficient. 

Motion  is  also  made  in  arrest  of  judgment,  for  the  reasons 
that  the  offense  is  not  alleged  in  the  indictment  to  have  been 
committed  with  force  and  arms;  that  the  indictment  contains 
characters  and  abbreviations  instead  of  words;  and  that  it  does 
not  conclude,  as  required  by  the  constitution, "  against  the  peace 
and  dignity  of  the  state."  Courts  hold  to  a  high  degree  of  strict- 
ness in  pleadings  in  criminal  cases;  but  this  strictness  has  been 
much  relaxed  from  the  earlier  decisions.  It  is  very  questionable, 
however,  whether  under  any  former  decisions  the  exceptions  here 
taken  would  prevail.  Hawkins  says,  in  his  pleas  of  the  crown, 
that  the  words  vi  et  armis,  are  necessary  in  indictments  for  offenses 
which  amount  to  an  actual  disturbance  of  the  peace,  as  nuisances, 
assaults,  etc.,  but  that  they  were  never  necessary  where  it  would 
be  absurd  to  use  them,  as  in  indictments  for  conspiracies,  slan- 
ders, cheats,  escapes,  and  such  like:  2 Hawk.  P.  C. ,  c.  25,  sec.  90. 

The  abbreviation  complained  of  in  the  indictment,  is  the  writ- 
ing of  the  original  name  of  the  former  wife,  as  McKusic;  but 
this  has  become  the  more  ordinary  spelling,  or  at  least  writing 
of  names  with  such  a  prefix,  and  custom  must  govern  in  this 
respect. 

The  indictment  concludes,  '*  against  the  peace  and  dignity  of 
our  said  state,"  instead  of  **  the  peace  and  dignity  of  the  state," 
as  required  by  the  constitution.  It  is  unnecessary  for  us  to  de- 
termine here  how  far  a  departure  from  the  precise  words  required 
by  the  constitution  would  be  admissible  in  indictments.  We 
are  satisfied,  however,  that  a  departure  to  this  extent  from  the 
words,  "  the  state,"  to  **  our  said  state,"  is  not  such  a  variance 
from  the  provision  of  the  constitution,  and  from  a  strict  and 
rigid  compliance  with  the  same,  as  to  vitiate  an  indictment. 

Judgment  against  the  respondent. 

FomaoN  Mabbiaqbs,  when  Valid:  Midwoff  r,  Needham^  8  Am.  Deo. 
131,  and  note;  Weti  Cambridge  ▼.  Les»n0onf  11  Id.  281;  FomMU  ▼.  ift^ray, 
18  Id.  344,  and  see  alao  cases  in  this  series  dted  in  note;  Sneed  ▼.  Evomg^  29 
Id.  41;  Harding  v.  AUUn,  23  Id.  649. 

Mabbiaobs,  how  Pkovkd.— The  general  subject  is  discossed  in  note  tt 
Tcnylor  r.  Sweet,  22  Am.  Dec.  157;  see  also  Hoimes  v.  Holmes,  26  Id.  482. 

Who  mat  Pebvobm  CK&BMomr  or  Mabbiagb:  OkwrehUl  ▼.  Warren,  9  Aok 
Dec.  73,  and  note. 
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Glabe  V.  Glabk. 

[10  Nsw  HAKTSBims.  880.] 

QwTiRAi.  Laws  Pboyibino  ior  thb  Dissolution  of  Existing  M4»^^^''1% 
but  operating  upon  transactionB  subeeqaent  to  their  paaeftge,  are  not 
within  the  provision  of  the  United  States  oonstitation,  prohibiting  the 
states  from  passing  any  laws  impairing  the  obligations  of  oontracts. 

PmnoN  voK  DivoBOB  has,  in  New  Hampshire,  the  character  of  a  civil  judi- 
cial proceeding. 

Laws  icat  bs  Retrospxctivx,  if  they  affect  an  existing  cause  of  action,  or 
an  eodsting  ri^t  of  defense,  by  taking  away  or  abrogating  the  same,  al- 
tfaoogh  no  suit  or  legal  prooeeding  then  exists. 

DiTOBCS  VAT  BB  HAD  AOOOBDiNO  TO  THB  Law  ot  DoKidLB  of  the  parties,  at 
the  time  of  the  injury  complained  of,  and  is  not  confined  to  the  lex  loH 
eaiUraetus, 

Dbxbxion,  to  OoNSTrruTB  A  Gboitni)  or  Divobcb,  must  have  continued  up 
to  the  time  of  filing  the  libeL 

BxATun^  Atttbobizino  a  Divobce  on  Aooount  or  Dbsebtion  which  had  oo- 
euxred  prior  to  its  passage,  is  a  retrospectiye  law,  and  consequentiy  in- 
▼alid. 

LiBKL  for  divorce^  brought  under  the  statute  of  July  6, 1889, 
cm  the  ground  of  desertion,  alleged  to  have  continued  sinoe 
Fefamaty  28, 1836.    The  libelee  made  no  defense. 

TMeis,  for  the  libelant 

Pabksb^  C.  J.  This  is  one  among  a  number  of  applications 
under  the  statute  of  July  6,  1839,  to  regulate  divorces,  and 
providing,  among  other  causes,  that  "  where  either  of  the  par- 
ties shall  unnecessarily,  without  sufficient  cause,  and  against 
the  consent  of  the  other,  leave  the  other,  or  has  heretofore  left 
the  other,  and  shall  unnecessarily,  and  without  sufficient  cause, 
lefose,  or  has  heretofore  refused,  to  cohabit  with  the  other,  for 
ttie  space  of  three  years  together,  it  shall  be  deemed  and  taken 
to  be  a  sufficient  cause  of  divorce,  provided  such  cause  shall 
continue  to  exist  at  the  time  when  the  petition  for  a  divorce 
shall  be  filed.'' 

Upon  the  policy  or  impolicy  of  granting  a  divorce  for  mere 
desertion  and  refusal  to  cohabit,  we  have  not  to  decide.  In  some 
governments  no  divorce  a  vinciilo  is  granted  for  any  cause. 
Others  make  adultery  only  an  exception  to  that  rule;  but  the 
policy  of  this  state  has  never  been  quite  so  far  restrictive.  Cases 
of  great  hardship  often  exist,  where  wives  are  deserted  by  their 
husbands,  and  left  to  struggle  with  the  difficulties  and  disabilities 
necessarily  attendant  upon  such  a  situation;  and  cases  of  this 
cbaiucter  undoubtedly  have  appealed  very  strongly  to  the  sym- 
pathies of  the  legislature. 
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This  case  is  of  a  different  character,  but  addresses  itself  per- 
haps not  the  less  forcibly  to  a  sense  of  justice.  One  of  the  eviLs 
resulting  from  a  dissolution  of  a  marriage  is,  that  it  usually 
leaves  the  guilty  party  free  to  form  another  connection,  and  for 
that  reason  the  guilt  is  sometimes  deliberately  contracted,  with 
the  design  and  purpose  of  producing  a  divorce.  If  a  divorce 
may  be  decreed  in  this  instance,  it  will  operate  to  release  the 
libelee  from  vows  and  obligations  which,  it  would  seem,  she  has 
violated  very  lightly  and  recklessly;  and  it  will  empower  her  to 
contract  another  marriage,  the  duties  of  which  may  be  as  sud- 
denly and  as  criminally  discarded;  but,  on  the  other  hand,  there 
is  something  of  humanity  in  discharging  the  libelant  from  his 
obligations  to  one  who  has  proved  herself  so  ufiworthy  of  hia 
confidence  and  affection. 

The  language  of  the  statute  is  explicit  enough.  It  embraoea 
cases  which  are  past,  as  well  as  those  which  shall  occur  hereafter. 
In  this  case,  the  desertion  has  continued  up  to  the  present  time; 
but  what  has  occurred  since  the  passage  of  the  statute  can  make 
no  difference,  three  years  not  having  elapsed  since  that  period. 
The  statute  has  no  provision  that  where  a  desertion  has  existed 
for  a  certain  period  before  its  passage,  and  shall  continue  for  a 
certain  time  after,  giving  reasonable  time  for  a  return,  that  the 
whole  matter  shall  be  a  cause  of  divorce.  It  is  of  no  conse- 
quence, therefore,  that  this  libel  was  not  filed  until  some  time 
had  elapsed  after  the  passage  of  the  act.  If  a  divorce  may  be 
granted  upon  this  libel,  one  might  have  been  granted  had  it  been 
filed  on  the  next  day  after  the  act  was  passed. 

We  come,  then,  to  the  broad  question,  whether  the  legislature 
can  authorize  this  court  to  grant  a  divorce  for  any  matter  which 
was  entirely  past  at  the  time  of  the  passage  of  the  act,  and 
which  did  not,  when  it  arose,  furnish  any  ground  for  such  a 
proceeding. 

A  perfected  negotiation,  or  treaty,  of  marriage,  is  undoubtedly 
a  civil  contract:  Londonderry  v.  Chester,  2  N.  H.  268  [9  Am. 
Dec.  61].  It  contains  all  the  essential  characteristics  of  a  con- 
tract, and  it  has  something  superadded.  It  has  been  said  to  be 
a  matter  of  civil  institution,  and  to  be  the  vexy  basis  of  the 
whole  fabric  of  civilized  society;  by  which,  of  course,  is  not  in- 
tended that  it  is  anyway  a  part  of  the  structure  of  civH  gov- 
ernment, but  that  it  is  a  contract,  and  relation,  necessary  to  the 
existence  of  civilized  society,  and  to  be  regulated  accordingly — as 
to  its  continuance  and  obligations — not  by  the  mere  will  of  the 
parties,  but  by  the  general  provisions  of  the  municipal  law.     It 
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is  a  contract  of  a  very  peculiar  character;  and  on  account  of  the 
interest  which  society  has  in  it,  public  notice  that  the  parties 
intend  to  enter  into  the  relation  of  husband  and  wife  is  required 
in  some  states,  and  in  others  a  license  is  to  be  taken  out.  In 
many  instances  the  law  prescribes  what  persons  may  solemnize 
the  marriage,  or  give  the  public  sanction  of  the  government  to 
the  agreement,  and  prohibits  others  from  interfering,  under  pen- 
alties. But  in  most  governments  the  contract  is  held  to  be  valid 
and  binding,  notwithstanding  it  is  entered  into  with  no  rites  or 
ceremonies.  It  may  be  said  that  to  a  certain  extent  it  has  made 
its  own  law — ^the  e^  consequences  of  too  great  restriction  upon 
it  having  sometimes  induced  the  legislative  authority  to  modify 
its  regulations,  and  the  judicial  to  admit  certain  exceptions  in 
xelation  to  it,  particularly  respecting  the  application  of  the  lear 
loci  corUractuSy  which  are  not  allowed  in  other  matters  of  con- 
tract: Vide  2  Kent's  Com.  77-80,  lee.  26;  Story's  Conf.  L.  116. 

And  the  peculiarities  of  the  contract,  and  of  the  relations  and 
duties  inseparable  from  its  existence,  have  not  only  induced  civ- 
ilized governments  to  regulate,  in  a  greater  or  less  degree,  the 
manner  in  which  the  contract  is  to  be  perfected,  or  celebrated; 
but  have  also  required  corresponding  peculiarities  in  the  reme- 
dies for  enforcing  its  obligations,  or  proceeding  in  some  cases 
for  a  breach  of  them.  For  a  breach  of  some  of  the  duties  aris- 
ing from  it,  no  government  provides  a  legal  remedy.  In  other 
cases,  proceedings  may  be  had,  in  some  govenunents,  for  a  resti- 
tution of  conjugal  rights.  Unlike  most  other  contracts,  damages 
are  not  deemed  an  appropriate  remedy  for  a  breach  of  the  obli- 
gations arising  out  of  it;  but  the  suffering  party,  in  the  grosser 
instances  of  their  infraction,  has  been  relieved  by  a  divorce  from 
bed  and  board,  or  by  an  entire  dissolution  of  the  marriage,  an- 
nulling all  further  obligation  of  the  contract.  A  dissolution  of 
a  marriage,  however,  in  the  life-time  of  the  parties,  is  usually 
attended  with  such  injurious  consequences  to  society,  and  to  the 
offspring  of  the  marriage,  that  civilized  governments  do  not  per- 
mit the  parties  to  dissolve  it  at  their  pleasure.  In  England  a 
divorce  a  vinculo  is  only  to  be  obtained  by  special  act  of  parlia- 
ment; but  a  divorce  a  mensa  et  (hjoro  may  be  sought  through  the 
action  of  the  ecclesiastical  courts. 

In  some  states  of  the  union,  divorces  are  granted  by  the  leg- 
islature alone.  It  was  so  here  until  the  adoption  of  the  consti- 
tution, which  took  effect  in  Jime,  1784.  From  the  nature  of  the 
contract,  and  the  manner  in  which  tlie  relation  affects  the  public 
interest,  it  has  been  deemed  competent  for  the  government  to 
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provide  for  this  dissolutioii  of  it,  on  the  application  of  one  parigr 
against  the  consent  of  the  other;  and  a  contract  of  maiziage  is 
understood  to  be  subject  to  this  power.  It  has  been  said  that 
it  **  maj  be  abrogated  by  the  sovereign  will,  either  with  or  with- 
out the  consent  of  both  parties,  whenever  the  public  good,  or 
justice  to  both  or  either  of  the  parties,  will  thereby  be  subserved." 
If  b J  this  it  is  intended  that  the  sovereign  power  ma j  dissolve 
a  marriage,  regularly  contracted  and  celebrated  according  to  law, 
without  the  consent  of  either  of  the  parties,  and  without  any 
breach  of  the  contract,  the  proposition  is  not  admitted. 

There  is  no  doubt  that  the  legislative  power  may,  by  law,  pro- 
vide, in  certain  cases,  for  the  dissolution  of  existing  mazriages. 
And  this  may  be  done  upon  facts  and  transactions,  past  at  the 
time  of  the  passage  of  the  act,  in  those  governments  where 
divorces  are  obtained  only  by  a  special  act  of  the  legislatore. 
How  far  the  legislative  power  ought,  in  such  case,  to  be  consid- 
ered as  restricted,  if  at  all;  and  whether  a  divorce  can  regularly 
be  granted  in  such  states,  by  the  legislature,  upon  past  transac- 
tions of  a  character  never  before  deemed  sufficient  to  justify  a 
dissolution  of  the  marriage,  we  need  not  inquire. 

Notwithstanding  marriage  is  a  civil  contract,  it  appears,  from 
the  nature  of  the  obligations  it  imposes,  from  the  appropriate 
temedies  when  they  are  violated,  and  from  the  reasons  which 
must  have  actuated  the  framers  of  the  constitution  of  the  United 
States,  that  general  laws,  providing  for  the  dissolution  of  exist- 
ing marriages,  but  operating  upon  transactions  subsequent  to 
their  passage,  are  not  vrithin  that  clause  of  the  constitution,  pro- 
hibiting the  several  states  from  passing  any  law  impairing  the 
obligation  of  contracts.  If  anything  more  than  this  is  to  be 
understood  by  the  incidental  opinions  expressed  in  Darimauth 
College  v.  Woodtoard  (1  N.  H.  182;  4  Wheat.  629,  696,  S.  0.  in 
error),  it  seems  only  to  be,  that  the  legislature  in  those  states 
where  divorces  are  not  regulated  by  general  laws,  may  provide 
for  divorces,  by  special  acts,  for  causes  which  have  been  previ- 
ously deemed  good  grounds  of  divorce,  and  perhaps  for  any 
causes  within  the  discretion  of  the  logislatore.  But  it  is  not 
necessary  to  pursue  this  part  of  the  subject. 

The  constitution  of  this  state  provides,  that  all  causes  of  mar- 
riage, divorce,  and  alimony,  ''  shall  be  heard  and  tried  by  the 
superior  court,  until  the  legislature  shall  by  law  make  other  pro- 
vision." That  the  provision  here  intended,  v^as  a  provision  by 
ordinary  legal  enactment,  for  the  action  of  some  judicial  tri- 
bunal, is  not  to  be  doubted;  and  this  giyes  to  a  grant  of  a 
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dlTorce,  here,  the  character  of  a  judicial  proceeding.  The  leg- 
ifllatore,  it  is  belieyed,  have  not,  ednce  that  period,  passed  anj 
special  law  granting  a  divoroe,  nor  is  it  supposed  to  be  within 
their  constitutional  power  so  to  do. 

The  twenty-third  article  of  the  bill  of  rights  denounces  retro- 
flpective  laws  as  '*  highly  injurious,  oppressive,  and  unjust," 
and  declares  that  "  no  such  laws  should  be  made,  either  for  the 
decision  of  ciyil  causes,  or  the  punishment  of  offenses." 

In  WoaH  y.  Winnick,  3  N.  H.  481  [14  Am.  Dec.  384],  this 
court  held,  that  this  clause,  so  far  as  it  applied  to  civil  causes, 
"  was  intended  to  prohibit  the  making  of  any  law  prescribing 
new  roles  for  the  decision  of  existing  causes,  so  as  to  change 
the  ground  of  the  action,  or  the  nature  of  the  defense."  That 
was  sufficient  for  the  case  then  under  consideration,  which  was 
in  fiict  pending  when  the  law  then  in  question  was  passed.  But 
the  considerations  there  suggested  evidentij  point  to  a  broader 
application  of  it  than  one  which  would  make  it  operative  merely 
upon  actions,  or  causes,  pending  in  court  at  the  time  of  the 
passage  of  the  act.  A  law  may  be  retrospective  in  its  opera- 
tion, if  it  affect  an  existing  cause  of  action,  or  an  existing  right 
of  defense,  by  taking  away  or  abrogating  a  perfect  existing 
right,  although  no  suit  or  legal  proceeding  then  exists.  Of 
course  it  is  not  intended  to  deny  the  right  of  the  legislature  to 
vary  the  mode  of  enforcing  a  remedy;  or  to  provide  for  the 
more  effectual  security  of  existing  rights;  or  to  pass  laws  which 
change  eTistiTig  rules,  under  which  rights  would  be  acquired  by 
the  lapse  of  a  certain  period  of  time,  part  of  which  has  already 
passed.  The  statute  of  limitations  may  be  changed  by  an  ex- 
tension of  the  time,  or  by  an  entire  repeal,  and  affect  existing 
causes  of  action,  which  by  the  existing  law  would  soon  be 
barred.  In  such  cases  the  right  of  action  is  perfect,  and  no 
right  of  defense  has  accrued  from  the  time  already  elapsed. 
But  if  a  right  has  become  vested,  and  perfect,  a  law  which  after- 
wards annuls  or  takes  it  away,  is  retrospective.  Thus  a  law 
ifhich  should  provide  that  promissory  notes  made  payable  on  de- 
mand should  be  payable  at  the  expiration  of  a  year,  and  that  no 
soit  should  be  maintained  upon  them  until  the  expiration  of 
that  time,  if  appUed  to  existing  contracts  of  that  character, 
would  be  a  retrospective  law  for  the  decision  of  a  civil  cause, 
not  only  in  relation  to  actions  then  pending  upon  such  con« 
tracts,  but  also  as  to  all  notes  of  that  description  then  in  exist- 
ence. And  so  of  any  other  law  which  impairs  vested  rights  ac- 
inired  by  existing  laws:  Merrill  v.  Sherburne y  1  N.  H.  213  [8 
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Aju.  Dec.  52].  To  subject  a  party  to  the  payment  of  damages, 
or  to  other  loss  or  detriment,  upon  considerations  entirely  past, 
is  within  the  principle.  Thus  a  statute  of  this  state,  passed  in 
1805,  made  provision,  that  where  there  had  b'^n  peaceable  pos- 
session and  actual  improvement  of  land  by  Yirtu»  w  a  supposed 
legal  title,  under  a  bona  fide  purchase,  for  more  than  six  years 
b^ore  the  commencement  of  an  action  for  the  recovery  of  it, 
the  tenant  should  be  entitled  to  the  increased  value  of  the  prem- 
ises by  virtue  of  buildings  and  improvements,  if  the  demandant 
recovered.  In  an  action  brought  in  1807,  it  was  held  that  the 
act,  applied  to  a  possession  existing,  and  to  improvements 
made,  prior  to  its  passage,  was  a  retrospective  law,  within  the 
clause  of  the  constitution  already  cited:  Society  v.  Wheeler,  2 
Gall.  105. 

A  statute  which  attempts  to  corner  authority  upon  the  court  to 
grant  a  divorce,  for  matters  already  past,  and  which,  at  the  time 
when  they  occurred,  furnished  no  groimd  for  a  dissolution  of  the 
marriage,  or  for  other  legal  proceedings,  is,  in  our  view,  clearly 
a  retrospective  law,  and  well  entitled  to  the  epithets  applied  to 
such  laws  in  the  constitution.  On  the  supposition  that  the  past 
matter,  which  is  thus  made  the  ground  of  a  divorce,  was  of  a 
character  inconsistent  with  the  perfect  obligations  of  the  mar- 
riage covenant,  and  such,  therefore,  as  could  not  be  justified,  or 
even  excused,  in  a  court  of  morals;  still,  if  it  was  not  such  as 
subjected  the  party,  when  it  took  place,  to  any  penalty  or  pun- 
ishment; or  entiUed  the  other  party  to  any  remedy;  and  espe- 
cially, if  it  was  not  such  as  then  furnished  any  ground  ux>od 
which  a  dissolution  of  those  obligations  could  be  sought  or 
predicated;  it  must,  by  a  law  making  it  a  ground  for  a  divorce, 
have  a  different  character  and  operation  bestowed  upon  it.  Its 
legal  character  would  thereby  be  changed,  and  its  effect  en- 
larged. That  which,  if  not  of  itself  innocent,  was  not,  when  it 
occurred,  such  a  breach  of  marital  obligations  as  to  warrant  an 
interference  with  them,  would  be  made  operative  not  only  to  re- 
lease one  party  from  the  further  obligations  of  what  is  generally 
admitted  to  be  a  contract,  but  would  be  made  the  means  of  de- 
priving the  other  party  of  the  benefit  of  those  obligations,  and 
of  rights  of  property  derived  from  them.  It  would  subject  that 
party  to  loss  and  detriment  for  past  acts,  altogether  by  the  ret- 
rospective operation  of  the  law  which  authorized  and  gave 
effect  to  the  divorce.  Such  a  law  can  not  enforce  the  obliga- 
tions of  the  marriage,  nor  is  it  a  provision  relating  to  the  remedy 
merely;  for  whatever  breach  may  have  occurred,  the  obligaticiD 
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of  the  contract  still  remains,  and  requires  a  prospective  per- 
formance of  marital  duties.  But  the  principle  upon  which  the 
law  must  be  founded,  would,  if  admitted,  dissolve  all  marriages 
at  the  will  of  the  legislatiTc  power. 

Desertion  for  three  years,  by  the  husband,  coupled  with  neg- 
lect to  make  suitable  provision  for  the  support  and  maintenance 
of  the  wife,  where  it  was  in  his  power  so  to  do,  has,  for  a  long 
period,  furnished  a  sufficient  cause  for  a  dissolution  of  the  mar- 
liage,  in  this  state.  But,  under  that  statute,  if  the  husband  had 
not  pecuniary  ability,  there  was  no  cause  for  a  divorce.  The 
present  act  makes  desertion  alone,  by  either  party,  for  the  term 
of  three  years,  if  without  sufficient  cause  and  against  the  con- 
sent of  the  other,  a  substantive  ground  of  divorce.  It  is,  there- 
fore, a  new  cause;  and  that  part  of  the  act  which  attempts  to 
make  such  desertion,  then  past,  sufficient,  must,  if  enforced, 
impair  vested  rights,  provided  there  are  any  vested  rights  in  the 
existence  of  a  marriage.  We  shall  not  add  to  the  length  of  this 
opinion,  by  attempting  to  show  that  such  rights  exist. 

But  in  order  to  bring  a  law  within  the  constitutional  provis- 
ion we  are  considering,  it  must  be  a  law  for  the  decision  of  a 
civil  cause,  or  for  the  punishment  of  an  offense.  All  retro- 
fipective  laws  are  not  within  the  prohibition,  notwithstanding 
the  general  terms  of  the  first  part  of  the  article.  They  may  be 
made  for  the  mitigation  of  punishment:  3  N.  H.  476.'  That  a 
retrospective  law  for  a  divorce  operates  oppressively  and  un- 
justly, however,  tends  to  show  that  it  is  within  the  condemna- 
tion of  the  constitution. 

"  Regulations  on  the  subject  of  marriage  and  divorce,"  it  has 
been  said,  "are  rather  parts  of  the  criminal  than  of  the  civil 
code:"  Barber  v.  Boot,  10  Mass.  265.  And  in  the  same  opinion 
it  is  farther  stated,  that "  a  divorce,  for  example,  in  a  case  of 
public  scandal  and  reproach,  is  not  a  vindication  of  the  contract 
of  marriage,  or  a  remedy  to  enforce  it;  but  a  species  of  punish- 
ment, which  the  public  have  placed  in  the  hands  of  the  injured 
party  to  inflict,  under  the  sanction,  and  with  the  aid  of  the  com- 
petent tribunal;  operating  as  a  redress  of  the  injury,  where,  the 
contract  having  been  violated,  the  relation  of  the  parties,  and 
their  continuance  in  the  marriage  state,  has  become  intolerable 
or  vexatious  to  them,  and  of  evil  example  to  others."  If  a  pro- 
ceeding for  a  divorce  was  to  be  regarded  as  a  part  of  the  crim- 
inal code,  and  the  divorce  itself  as  a  punishment,  a  retrospective 
law  for  the  purpose  would  be  an  ea?  post  facto  law,  and  thus 
clearly  void. 

1.  Woarlr.  Flmtldb,  tspra. 
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We  aze  inclined,  howerer,  to  regard  a  petition  or  libel  for 
a  divorce,  especiallj  under  our  constitution  and  laws,  as  a  pro- 
ceeding in  a  civil  cause.  It  may,  in  its  result,  partake,  in  some 
instances,  of  the  character  of  a  punishment  of  the  offending 
party;  but  it  is  too  true,  in  point  of  fact,  that  it  is  veiy  ofteu 
considered  and  felt  to  be  otherwise.  In  all  cases  it  operates 
upon  the  civil  rights  of  the  parties,  and  especially  upon  the 
rights  of  property.  The  husband  is  no  longer  bound  to  supx>oi-l 
the  wife,  or  answerable  for  her  acts;  nor  can  he  afterwards  claim 
her  services,  or  derive  a  title  to  her  earnings,  or  to  property 
which  may  descend  to  her.  He  loses  the  right  to  the  income  of 
her  real  estate.  There  is  a  corresponding  change  in  the  situation 
of  the  wife;  and  in  addition  to  this,  she  may  have,  in  some  in- 
instances,  a  decree  assigning  to  her  a  part  of  the  property  of  the 
husband,  or  entitling  her  to  a  sum  of  money  from  him,  which 
may  be  enforced  by  action,  or,  under  our  practice,  by  execution. 
This  is  not  as  damages  for  the  past,  nor  as  a  penalty;  for  it  is 
regulated  more  by  the  necessities  of  the  wife,  and  the  ability  of 
the  husband,  than  by  the  aggravation  of  the  causes  of  divorce. 
If  it  were  a  penalty,  that  woidd  not  show  that  the  cause  was  not 
a  civil  cause,  for  penal  actions  belong  to  the  civil  side  of  the 
court:  3  N.  H.  481.'  Nor  is  the  deprivation  of  the  society  of 
the  injured  party  a  mere  punishment  of  the  offender,  ui  any 
case.  It  results  from  the  dissolution  of  the  contract,  by  which  it 
was  originally  secured.  Where  a  disability  to  marry  again,  dur« 
ing  the  life  of  the  injured  party,  is  part  of  the  effect  of  a  divorce, 
it  may  perhaps  be  regarded  as  punishment;  but  this  does  not 
necessarily  accompany  a  divorce,  nor  does  it  result  from  one,  in 
any  case  iq  this  state.  Where  it  does,  it  is  only  a  denial  of  a 
right  in  the  party  to  enter  into  another  similar  contract,  so  long 
as  the  previous  one  ought  to  have  existed.  The  proceeding, 
therefore,  seems  to  have  all  the  characteristics  of  a  civil  cause. 

From  the  character  of  the  contract,  its  appropriate  remedies, 
when  it  is  broken,  may  be  had  according  to  the  law  of  the  act- 
ual domicile  of  the  parties  at  the  time  of  the  injury,  and  is  not 
confined  to  the  lex  loci  contractus.  But  this  does  not  prove  that 
it  is  a  criminal  proceeding.  The  matter  is  not  prosecuted  by 
the  government,  or  for  the  government;  and  there  is  neither  fine 
nor  imprisonment,  nor  usually  any  incapacity  or  disability  of  any 
kind.  Forgiveness  of  the  wrong  by  the  parfy  injured,  precludes 
any  divorce,  except  upon  some  new  violation  of  conjugal  obliga- 
tions: Quincy  v.  Quinctjy  10  N.  H.  272.    And  by  the  terms  of 

1.  Woart  ▼.  IFImtiefc,  n^prs. 
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the  statute  upon  which  this  application  is  founded,  whether  the 
desertion  be  one  before  or  after  the  passage  of  the  act,  and  how- 
ever long  it  may  have  continued,  no  divorce  is  to  be  had  unless 
it  continues  up  to  the  time  of  filing  the  libel.  And  further- 
more, for  adulteiy,  which  constitutes  one  of  the  causes  of  di- 
vorce, a  specific  punishment  is  provided  in  the  criminal  code. 
These  considerations  seem  to  show,  conclusively  enough,  that  a 
divorce  is  not  to  be  regarded  as  the  punishment  of  the  offender. 
If  it  were  so,  two  punishments  would  be  prescribed  for  the 
offense  of  adultery.  And  in  confirmation  of  this  view  we  have 
the  express  opinion  of  Chancellor  Kent,  which  perhaps  might 
well  sustain  the  position,  without  any  reasoning  upon  the  sub- 
jeei  "  The  remedy  by  divorce,"  he  says,  **  is  purely  a  civil  and 
private  prosecution,  imder  the  control,  and  at  the  volition  of 
the  party  aggrieved,  and  he  may  bar  himself  of  the  remedy  by 
his  ovm  act:''  2  Kent's  Com.  84,  lee.  27. 

Considering  a  petition  for  a  divorce  as  a  civil  and  private 
prosecution,  so  much  of  the  statute  as  purports  to  authorize  a 
divorce  on  account  of  desertion  which  had  occurred  prior  to  its 
passage,  must  be  held  to  be  a  retrospective  law  for  the  decision 
of  a  civil  cause,  and  as  such  within  the  constitutional  prohibition. 

That  part  of  the  act  which  provides  for  divorces  on  account  of 
desertion  and  refusal  to  cohabit  for  three  years  after  its  passage, 
is  not  objectionable,  notwithstanding  it  may  operate  upon  exist- 
ing marriages.  Regulations  intended  to  enforce  the  obligations 
of  the  contract  in  future,  impair  no  vested  rights.  The  contract 
of  marriage,  it  is  well  understood,  is  subject  to  them,  and  all 
persons  may  avoid  their  operation  by  an  adherence  to  the  duties 
imposed  by  the  contract  itself.  And  we  have  no  doubt  that  the 
legislature  may  so  amend  the  act  that  a  continuance  of  a  prior 
desertion,  for  a  period  after  the  passage  of  the  new  statute  long 
enough  to  give  a  reasonable  time  for  a  return,  and  a  resumption 
of  marital  duties,  shall  be  a  good  cause  for  a  dissolution  of  the 
maniage. 

label  dismissed. 


DivoBCB,  AS  Imfaibuto  Oblioatioit  of  OoKTKAOTS.~In  Tolm  V.  Tolen^  21 
Am.  Dec  742,  it  vaa  held  that  general  laws  aathoriziDg  divoroee  are  not  in 
eoofiict  with  the  constitiitional  proviuon  prohibiting  laws  impairing  the  ob- 
ligttioDS  of  oontnM^,  provided  the  legislatare,  in  the  exerciBe  of  its  power, 
does  not  pan  beyond  the  rights  of  its  own  citizens,  and  act  npon  the  righte 
of  ciftiaens  of  other  states. 

Ln  DoMiciiJi  GovEBNs  in  Divobob:  Tolen  v.  Tolen,  21  Am.  Dec  742, 
and  Bote:  Harieau  v.  Ilarteau^  25  Id.  372. 

BxTBosPEcnvB  Laws  AuTHOBCOKa  Divobces. — ^The  doctrine  of  Clark  v. 
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Clark,  mpra,  aeeicB  to  be  in  conflict  with  that  of  Jones  y.  Jcnet^  5  Id.  645, 
which  holds,  that  a  statute  dechiring  adultery  to  be  a  cause  of  divorce,  and 
giving  power  to  the  courts  to  grant  diyorces  for  adultery  oommitted  before 
its  passage,  is  not  retrospective  within  the  meaning  of  the  constitutional 
prohibition. 


Batoheldeb  v.  Kellt. 

[10  Nxw  Hakpibibx,  i86.] 

Tbeble  Daiiaox8  can  be  Rkcovered  fok  Trespass  oir  Timber  LiAin>8y  only 
when  the  act  was  done  knowingly  and  wilLftHly.  If  done  by  mistake  or 
accident,  recovery  can  be  had  only  for  the  value  of  the  injury  actaally 
sustained. 

rBXBLE  Damages  can  not  be  Recovered  for  Hauling  awat  Timber  cut 
by  mistake  on  another's  land,  even  if  done  after  the  mistake  was  dis- 
covered. 

Evidence  in  an  Action  for  Trespass  on  Timber  Lands,  under  the  statute, 
is  regulated  by  the  rules  of  the  common  law,  and  is  not  confined  to  the 
parties  to  the  action;  such  latter  evidence  is  merely  cumulative. 

Trespass,  to  recover  the  penalties  under  the  statute  for  cutting 
and  carrying  away  trees  from  the  land  of  plaintiff.  It  appeared 
by  several  witnesses,  not  parties  to  the  action,  that  the  trees 
were  cut  down  by  mistake,  by  the  agent  of  defendant,  and  were 
carried  away  by  the  latter  afW  the  mistake  was  discovered. 
Defendant  objected  to  this  testimony  on  the  ground  that  the 
statute  confined  the  evidence  to  the  oath  of  the  parties,  but  the 
objection  was  overruled.  Verdict  was  given  for  the  plaintiff,  in 
accordance  with  the  instructions  of  the  court,  the  excepted  x>or- 
tions  of  which,  together  with  the  further  facts,  are  contained  in 
the  opinion. 

Fletcher  and  Perley,  for  the  plaintiff. 

Pierce  and  Fowler,  for  the  defendant. 

XJfham,  J.  This  action  is  founded  exdusively  upon  the  stat- 
ute for  preventing  trespasses  upon  timber  lands.  The  jury 
have  found  a  verdict  against  the  defendant.  Their  verdict, 
however,  follows  the  charge  of  the  court  rather  than  the  declara- 
tion in  the  plaintiff's  writ.  The  allegation  in  the  plaintiff's 
writ  is,  that  the  defendant  cut  and  carried  away  divers  trees,  of 
more  than  one  foot  in  diameter,  and  the  penal  damage  of  forty 
shillings,  prescribed  by  the  statute,  is  claimed  for  each  of  the 
trees  so  cut,  together  with  three  times  their  actual  value,  in  ad- 
dition to  the  forty  shillings.  The  verdict  finds  that  the  defend- 
ant is  guilty  of  carrying  away  two  trees  belonging  to  the  plaint- 
iff, of  more  than  one  foot  in  diameter,  and  that  the  value  of  th« 
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trees  is  eighty-five  cents.  It  admits  of  serious  doubt  whether 
this  verdict  can  be  sustained,  as  not  meeting  the  charge  in  the 
plaintifF's  declaration;  but  however  this  may  be,  there  are  ex- 
ceptions taken  to  the  charge  of  the  court  which  must  be  fatal  to 
the  verdict  taken  in  the  case. 

The  charge  is  correct  in  this  respect,  that  to  subject  a  party 
to  the  penalty  prescribed  in  the  statute,  it  must  appear  that  the 
act  was  done  knowingly  and  willfully,  and  not  through  mistake 
or  accident;  in  which  latter  case  the  pariy  would  be  entitled  to 
recover  only  the  value  of  the  injury  he  had  actually  sustained. 
The  general  tenor  of  the  statute  is  such  as  wholly  to  preclude 
the  idea  that  it  was  designed  to  apply  to  unintentional  tres- 
passes. This  has  been  in  previous  instances  holden  to  be  the 
hue  construction  of  the  statute,  and  it  fully  conforms  to  the 
present  views  of  the  court  in  relation  to  it. 

But  the  charge  proceeds  farther.  The  jury  were  instructed, 
if  the  evidence  satisfied  them  that,  after  the  line  was  ascertained 
And  well  known  to  the  defendant,  the  defendant  went  upon  the 
plaintiff's  land  and  hauled  away  the  timber  for  his  own  use, 
that  would  in  law  be  an  affirmance  of  what  his  servant  had  done 
m  cutting  over  the  line,  and  render  the  defendant  answerable 
lor  the  act  of  the  servant,  in  the  same  manner  as  if  he  had 
knowingly  and  intentionally  committed  the  act  himself.  Carry- 
ing the  timber  away  might  have  had  some  tendency  to  have  con- 
vinced the  jury  that  the  defendant  was  cognizant  of  and  ax>- 
proved  the  original  cutting;  but  such  would  not  have  been  the 
necessaiy  l^gal  effect  of  the  evidence,  as  a  rule  of  law;  and  most 
clearly  an  afSrmance  of  the  cutting  in  this  manner  would  not 
have  altered  the  original  nature  of  the  act,  so  as  to  have  ren- 
dered that  willful  and  malicious  that  was  originally  an  uninten- 
tional and  accidental  trespass.  Could  it  have  had  any  bearing 
in  this  point  of  view,  it  would  only  have  been  for  the  considera- 
tion of  the  jury;  but  the  evidence  was  not  submitted  to  the  jury  in 
this  manner,  but  was  held  to  be  conclusive  against  the  party  as 
a  matter  of  law.    The  instruction  was  therefore  erroneous. 

The  exception  was  taken  on  the  trial,  that  the  testimony  of- 
fered was  inadmissible,  for  the  reason  that  the  statute  on  which 
the  action  was  founded  confined  the  evidence  to  the  oath  of  the 
parties.  This  exception  was  rightly  overruled.  Such  a  mode 
of  trial  is  merely  cumulative.  The  act  provides  that  the  oath  of 
the  parties  may  be  admitted,  for  the  reason,  "that  it  is  very 
hard  and  difficult  to  detect  and  convict  any  trespasser  against 
the  statute,  in  the  ordinary  method  or  course  of  law,  because 
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the  trespasses  which  the  act  is  intended  to  prohibit  are  gen- 
erally committed  where  positiye  eTidence  can  scarcely  ever  be 
had."  This  ia  a  sufficient  reason  for  the  special  provision  as  to 
the  admission  of  such  testimony,  imder  circumstances  where 
the  party  injured  may  deem  it  essential;  but  it  is  no  good 
ground  to  prevent  a  trial  by  the  rules  of  common  law,  in  those 
cases  where  no  such  necessity  exists  on  account  of  the  want  of 
the  testimony  ordinarily  admissible.  The  evidence,  therefore, 
admitted  on  trial,  was  properly  received;  but,  for  misdirection 
of  the  court  in  relation  to  its  effect,  the  verdict  must  be  set 
aside,  and  a 
New  trial  granted. 

Trespass  bt  Cuttzno  down  Tbbes.— Id  California  a  statate  (Pnefcioe  aei, 
B6C  251),  which  provided  that  a  person  who  eat  down  or  injured  the  trees  on 
the  land  of  another,  "without  lawful  authority,"  should  be  liable  for  treUia 
the  amount  of  the  damages  done  to  the  owner,  reoeived  a  constructioin  sim- 
ilar to  the  foregoing,  in  Barnes  v.  Jones,  51  Gal  303.  In  this  case,  the  trial 
court  awarded  the  plaintiff  treble  damages  for  injury  done  to  his  trees 
through  the  defendant's  mistake.  In  modifying  this  judgment,  the  supreme 
court  said:  "  The  ground  chiefly  relied  upon  for  a  reversal  of  the  judgment 
is,  that  the  court  erred  in  trebling  the  damages;  and  we  are  of  opinion  that 
the  judgment  is  erroneous  in  this  particular.  While  the  statute  does  not  so 
state  in  terms,  it  is  clear,  we  think,  that  it  was  not  intended  to  apply  to  cases 
in  which  the  trespass  was  committed  through  an  innooent  mistake  as  to  the 
boundary  or  location  of  a  tract  of  land  claimed  by  the  defendant.  Similar 
statutes  of  other  states  have  received  this  construction,  and  we  are  satisfied 
it  is  correct:**  Citing  Batchelder  v.  KeUy,  supra;  BusseU  v.  My,  13  Ala.  131; 
PerHns  v.  ffackdman,  26  Miss.  41;  WhUeeraft  v.  Vanderver,  12  IlL  235,  in 
all  of  which  cases,  as  also  in  Cohn  v.  Neeves,  40  Wise.  401,  and  Morrison  v. 
BedeU,  22  N.  H.  237,  a  similar  doctrine  was  laid  down,  and  the  principal 
case  cited  as  an  authority. 

The  piindpal  case  is  also  cited  in  Thum  v.  AUa  TeL  Co.,  15  OsL  474^  to 
the  effect  that  a  statute  imposing  a  penalty  should  be  strictly  ooostmsd. 


Hale  v.  Woods. 

[10  Hkw  HAMvamx,  470.] 

"Deed  bt  an  Attobnxt  must  be  Bzboutxd  in  the  Najo,  and  as  the  aot 
and  deed,  of  the  principal  Whether  such  is  the  esse,  must  be  deter- 
mined by  a  construction  of  the  whole  instrument,  and  not  from  any  par- 
tionlar  dause. 

DOD,  THE  QbANTINO  ClaUSS  AND  COVENANTS  OF  WhICH  ABB  IN  TBB  KaHB 

OF  THE  Pbinoipal,  but  Signed  *'  D.  K.,  attorney  for  Z.  K.,*'  is  tiie  act  of 
the  principal,  and  passes  his  estate. 

Wbtt  of  entry.  Demandant  claimed  title  to  one  half  tfao 
premises  in  controTersy,  under  the  deed  referred  to  in  the  opin* 
ion,  and  recovered  verdict.    Defendant  appealed. 
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Farley  y  for  the  demandant. 
AiherUm^  for  the  defendant. 

XJpHAM,  J.  The  deed  of  an  attorney,  to  be  Yalid,  must  be 
in  the  name,  and  purport  to  be  the  act  and  deed  of  the  prin- 
cipal: Fowler  y.  Shearer,  7  Mass.  14  [8  Am.  Dec.  126];  EhoeU  v. 
Shaw,  16  Id.  42;  Stirwhfield  v.  lAUh,  1  Greenl.  231  [10  Am. 
Dec.  65];  Elwell  v.  Shaw,  Id.  339;  Oofran  v.Oochran,  5  N.  H. 
459;  Monigomery  v.  Dorion,  7  Id.  484.  But  whether  such  is  the 
purport  of  an  instrument,  must  be  deteimined  from  its  general 
tenor,  and  not  from  any  particular  clause.  Such  construction 
most  be  given,  in  this  as  well  as  in  other  questions  arising  on 
oonyejances,  as  shall  make  every  part  of  the  instrument  opera- 
tive as  far  as  possible;  and  where  the  intention  of  the  parties 
can  be  discovered,  such  intention  should  be  carried  into  effect, 
if  it  can  be  done  consistently  with  the  rules  of  law:  Jackson  v. 
Bbdgett,  16  Johns.  172;  Bridge  y.  WeUingUm,  1  Mass.  219;  Davis 
T.  Hoyden,  9  Id.  514;  Hatch  v.  Dioight,  17  Id.  289  [9  Am.  Dec. 
145]. 

The  deed  which  is  under  consideration  in  this  case,  is  executed 
by  Daniel  King,  for  himself  and  for  Zachariah  King,  a  joint 
owner  of  the  land.  The  terms  of  the  conveyance  are:  ''I, 
Daniel  King,  as  well  for  myself  as  attorney  for  Zachariah  King, 
doth  for  myself  and  the  said  Zachariah,  remise,  release,  and  for- 
ever quitclaim  the  premises  described  in  the  deed,  together  with 
all  the  estate,  right,  title,  interest,  use,  property,  claim,  and  de- 
mand whatsoever,  of  me,  the  said  Daniel,  and  said  Zachariah, 
which  we  now  have,  or  heretofore  had  at  any  time,  in  said 
pienuses.  And  we,  the  said  Daniel  and  Zachariah,  do  hereby, 
for  ourselves,  our  heirs,  and  executors,  covenant  that  the  prem- 
ises are  free  of  all  incimibrance,  and  that  the  grantee  may  quietly 
enjoy  the  same  without  any  claim  or  hindrance  from  us,  or  any 
one  claiming  under  us,  or  either  of  us.  In  witness  whereof,  we, 
the  said  Daniel  for  himself,  and  as  attorney  aforesaid,  have  here- 
unto set  our  hands  and  seals,"  etc.  Signed  Daniel  King;  and 
also,  "  Daniel  King,  attorney  for  Zachariah  King,  being  duly 
authorized  as  appears  of  record,"  with  seals  a£Sxed  to  each 
signature. 

The  covenants  in  this  case  in  the  deed  are  cleanly  the  cove- 
nants of  the  principal;  and  we  think,  from  the  terms  used,  the 
giant  purports  to  be  the  act  of  the  principal.  The  grant  is  for  said 
Daniel  and  Zachariah,  of  all  the  interest  which  we  now  have  or 
bavB  heretofore  had  in  the  premises.    If  these  terms,  together  with 
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the  covenants,  purport  a  conTeyance  of  the  interest  of  the  prin- 
cipal, the  execution  of  the  deed  would  seem  to  be  sufficient  to 
effect  the  intent  of  the  instrument.  In  WUks  t.  Back,  2  East, 
142,  the  court  say:  "  There  is  no  particular  form  of  words  re- 
quired to  be  used,  provided  the  act  be  in  the  name  of  the  princi- 
pal; for  where  is  the  difference  between  signing  I.  B.,  by  M. 
W.,  his  attorney  (which  must  be  admitted  to  be  good),  and  M. 
W.  for  I.  B.  ?  In  either  case  the  act  of  sealing  and  deliveiy  is 
done  in  the  name  of  the  principal,  and  by  his  authority. 
Whether  the  attorney  put  his  name  first  or  last  can  not  affect  the 
validity  of  the  act  done:"  2  Stark.  Ev.  477,  605;  see,  also,  Mbnl- 
gomery  v.  Dorion,  7  N.  H.  484,  where  the  principle  of  the  case 
of  WUks  V.  Back  is  fully  sustained. 

We  are  of  opinion  that  the  deed  as  executed  passed  the  title 
both  of  Daniel  and  Zachariah  King.  The  plaintiff  is,  therefore, 
entitled  to  recover  one  half  the  demanded  premises;  and  judg- 
ment will  be  entered  on  the  verdict  for  that  amoimt. 


Deed  bt  Agent,  when  Binds  Principal. — As  to  the  manner  of  executing 
a  deed  by  an  agent,  in  order  to  bind  his  principal,  see  Scott  v.  McAlpht,  7 
Am.  Deo.  70;  MweU  v.  Shaw,  8  Id.  126;  Bellas  v.  Ha/ya,  9  Id.  385;  StinchJUld 
V.  Little,  10  Id.  65;  Locke  v.  Alexander,  11  Id.  750;  MagiU  v.  Hhudaie,  16  Id. 
70;  Ocarison  v.  Combe,  22  Id.  120.  In  Magill  v.  JIhudale,  it  was  held  that 
no  particnlar  form  of  words  la  necessary  for  an  agent  to  bind  his  principal, 
provided  it  appears  from  the  instrument  that  he  intended  the  act  for  the 
principaL  Where  this  intent  appears  in  the  body  of  the  instniment,  iiigning 
the  same  "  A.  as  agent  for  B.."  is  sufficient. 


Peaslee,  Adm'b,  v.  Breed. 

[10  Niw  Hampsbibx,  489.] 

Right  of  Ck>NTKiBaTioN  B^ists  between  the  Joint  MAgwaa  of  a  prom- 
issory  note,  in  favor  ofone  who  has  paid  the  whole  thereof,  notwithstaiid- 
ing  the  remedy  of  the  holder  against  the  maker  in  default  is  barred  bj 

the  statute  of  limitations. 

• 

AonoN  for  contribution  for  money  paid  by  plaintiff,  as  admin- 
istrator, and  by  his  intestate,  Israel  Peaslee,  on  a  promissoiy 
note,  dated  October  22,  1827,  jointly  executed  by  intestate  and 
defendant,  and  payable  on  demand.  The  note  was  allowed  bj 
the  commissioner  of  the  estate,  and  a  dividend  paid  thereon  July 
25,  183G.  The  principal  question  was,  whether  the  joint  maker 
was  liable  to  contribute  for  such  payment.  Verdict  was  taken 
for  the  plaintiff,  by  consent,  subject  to  the  opinion  of  this  court. 
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Farley,  Sawyer,  and  Emerson,  for  the  defendant. 
AtherUm  and  Brown,  for  the  plaintiff. 

Pabsbb,  C.  J.  When  the  intestate  paid  the  interest,  in  1881, 
and  in  1833,  the  defendant  was.  liable  on  the  note,  as  well 
as  himself,  and  a  cause  of  action  arose  in  favor  of  the  intes- 
tate, to  recover  one  half  of  those  sums.  The  action  was  com- 
menced within  six  years  from  the  time  when  the  first  of  those 
sums  was  paid,  and  of  course  no  question  can  be  raised  as  to 
them.  The  intestate  might  have  maintained  a  suit,  had  he  lived  : 
Odhn  V.  QreejOeaf,  3  N.  H.  270;  Crosby  v.  WyaU,  10  Id.  318. 
The  other  part  of  the  case  raises  the  question  whether,  when  one 
of  two  makers  of  a  note  is  discharged  by  the  statute  of  Hmita- 
tioDS,  and  the  other  remains  liable,  and  pays,  the  latter  is  en- 
titled to  recover  of  the  former  a  contribution. 

Sibley  V.  MsAUaster,  Eafr,  8  N.  H.  389,  was  an  action  brought 
to  recover  money  paid.  The  plaintiff  was  surety  on  a  note 
signed  by  the  defendant's  intestate.  The  creditors  neglected  to 
present  the  note  to  the  executor  for  more  than  two  years,  al- 
though its  existence  was  mentioned  within  that  time.  The 
plaintiff  afterwards  paid  the  note,  and  brought  his  action  to  re- 
cover the  amount.  The  executor  contended  that  all  proceedings 
to  recover  the  note  of  the  estate  were  barred  by  the  neglect  to 
present  it — ^that  the  surety  was  thereby  discharged,  and  could 
not  make  his  voluntary  payment  a  ground  of  action.  It  was 
held  that  the  omission  to  call  upon  the  executor  for  payment, 
was  mere  neglect  to  proceed  against  the  principal,  which  would 
not  discharge  the  surety,  even  if  it  had  continued  so  long  that 
the  remedy  against  the  principal  was  barred — that  the  pluntiff, 
continuing  liable,  might  well  pay,  and  that  he  thereupon  had  a 
remedy  to  recover  of  the  estate  the  amount  he  had  paid.  The 
principal  question  in  that  case  was,  whether  the  surety  was  not 
discharged,  and  thus  far  it  has  no  application  here.  No  doubt 
was  entertained,  that  if  the  surety  continued  liable,  he  had  the 
right  to  recover,  notwithstanding  a  direct  remedy,  by  the  cred- 
itor, against  the  estate,  was  barred  by  the  provisions  of  the  stat- 
ute that  no  action  should  be  sustained  against  an  executor  or 
administrator,  unless  the  demand  was  exhibited  within  two 
years  from  the  original  grant  of  administration.  Upon  this 
latter  point  that  case  bears  a  strong  analogy  to  this;  and  we  are 
of  opinion  that  the  plaintiff  in  this  case  is  well  entitled  to  re- 
cover, for  the  amoimt  paid  by  his  intestate  after  the  period 
when,  according  to  the  facts  stated  in  the  case,  no  action  coidd 
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have  been  sostained  directly  against  the  defendant,  by  the  payee 
of  the  note. 

When  the  plaintiff's  intestate,  and  the  defendant,  signed  the 
note  to  Thompson,  there  was  an  implied  promise,  on  the  part 
of  each,  to  pay  the  other  one  half  of  any  sum  that  the  other 
might  lawfully  pay  on  the  note.  This  promise  was  a  subsisting 
implied  promise  when  the  estate  made  the  payment.  The  lia- 
bility of  Peaslee,  the  intestate,  having  been  continued  by  pay- 
ments, from  time  to  time;  when  he,  or  his  estate,  paid,  a  cause 
of  action  arose  in  his  favor,  or  in  favor  of  his  administrator, 
against  the  defendant,  on  that  promise.  And  this  liability  is  in 
no  way  afiEected  by  the  cixcimistance  that  Thompson  could  not 
have  compelled  the  defendant  to  pay.  He  could  have  compelled 
both  to  pay  when  the  partial  payments  were  made  by  Peaslee, 
in  1831  and  1833;  and  by  means  of  the  recognition  of  the  debt, 
arising  out  of  those  payments,  thus  made  when  Peaslee  had  no 
defense,  and  which  furnished  evidence  to  take  the  case  out 
of  the  statute  as  to  him,  Thompson  could  enforce  a  payment 
of  the  remainder  from  his  estate. 

The  cause  of  action  which  accrued  to  the  plaintiff,  as  Peaslee's 
administrator,  upon  this  last  payment,  is  not  affected  by  the 
question,  whether  Thompson  could  or  could  not,  at  that  time, 
maintain  an  action  against  the  defendant,  upon  the  note.  The 
case,  in  this  respect,  is,  in  principle,  like  that  of  Cro^  v. 
Wyaii,  decided  in  Strafford,  upon  the  present  circuit,  although 
different  in  other  particulars.  It  is  immaterial  whether  Peaslee'a 
liability  was  continued  by  evidence  of  partial  payments,  made 
at  a  time  when  he  was  liable  to  pay  the  whole,  and  accompanied 
with  no  disclaimer  of  further  liability,  or  whether  it  was  con- 
tinued by  a  judgment.  The  administrator  brings  this  action  on 
on  entire  different  promise  of  the  defendant  from  that  which  he 
made  to  Thompson;  one  arising  by  operation  of  law  from  the 
same  transaction,  but  not  a  promise  between  the  same  parties. 
There  is  nothing  to  bar  an  action  on  this  promise.  Had  it 
appeared  that  Peaslee  was  at  any  time  discharged  by  the 
operation  of  the  statute  of  limitations,  and  that  he,  or  his 
administrator,  after  that,  refused  to  avail  himself  of  the  defense, 
and  volimtarily  paid  money  which  he  could  not  at  the  time  be 
compelled  to  pay,  that  would  have  presented  a  very  different  case. 

On  the  facts  of  this  case,  the  liability  of  Peaslee  was  at  aU 
times  continued,  and  the  case,  as  to  him,  taken  out  of  the  oper- 
ation of  the  statute  of  limitations;  not  by  any  new  agreement. 
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or  1)7  an  aasent  to  any  new  agzeementy  not  contemplated  bj 
the  OTiginal  oontnot;  bat  by  a  part  perfonnanoe  of  what  was 
stipolated  in  the  oxiginal  oontiaot  itself.  The  defendant,  tliere- 
fore,  can  not  object  thatPeaalee  paid  wrongfolly,  or  that  the  pay- 
ment doee  not  come  within  the  implied  promise  to  contribute. 
Judgment  on  the  Terdict. 
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Obabt  V.  Leibon. 

.  [2  HabbwOK,  78.1 

Shmbiiv  Holdino  Inquest  to  Try  a  Claim  to  Pbopxbtt  ham  Mithority  t» 

•xelnde  illegal  testimony. 
Rmuft  Gitbn  bt  thb  Defendant  in  Attachment  to  the  Claimant  for  the 

pnrohase  price  of  the  property  is  competent*  sad  prima  fade  evidence 

that  the  property  was  sold  to  the  claimant. 

Ths  opinion  states  the  case. 

W.  H,  Lupp,  for  the  plaintiff  in  oertioiari. 

J.  Van  Wyhe^  for  the  defendant,  who  was  plaintiff  in  attach- 
ment. 

By  Ooort,  Datton,  J.  A  writ  of  attachment  having  iasoed 
from  the  Middlesex  pleas,  retomable  December  term,  1888, 
against  one  Wareham  Fifield,  the  sheriff,  by  Tirtae  thereof,  at- 
tached one  bay  mare,  which  was  claimed  by  Obart,  the  plaintiS 
in  certiorari.  Upon  the  trial  of  his  daim,  before  the  sheriff's 
inquest,  Obart  offered  in  cTidence,  after  the  same  was  duly 
proved,  a  receipt  from  Fifield  for  one  hundred  and  ten  dollars, 
for  a  bay  mare  about  six  years  old,  dated  October  80, 1838.  I 
infer  from  the  dates  and  proceedings,  that  the  receipt  was  prior 
to  the  execution  of  the  attachment,  and  that  there  was  no  dis- 
pute as  to  the  identity  of  the  mare.  The  receipt  having  been 
overruled  by  the  sheriff,  it  is  agreed  that  the  case  here  shall  be 
decided  on  the  errors  assigned:  I.  That  the  sheriff  holding  said 
inquest,  had  no  authority  to  exclude  testimony.  2.  That  the 
receipt  which  he  excluded,  was  competent  evidence. 
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Thai  fhe  legislarare  intended  the  sheriff  should  have  authority 
to  exclude  testimony  in  such  a  case  is  evident  from  the  language 
of  the  fifth  section  of  the  supplement  to  the  attachment  act 
passed  thirteenth  of  February,  1830,  Harr.  Comp.  293,  which 
enacts  among  other  things,  that  ''  the  sheriff  or  other  officer 
shall  have  power,  not  only  to  administer  the  usual  oath  or  affirm- 
ations to  the  jurors,  but  to  swear  or  affirm  the  witnesses  offered 
by  either  party ,  and  admitted  by  him."  This  language  most 
clearly  recognizes  his  right  to  admit  or  reject  testimony.  The 
case  of  TiUotson  t.  Cheetham^  2  Johns.  63,  cited  upon  the  part  of 
the  plaintiff,  simply  shows  that  the  powers  of  the  sheriff  on  the 
ordinary  inquest  of  damages,  after  a  judgment  by  default,  are 
ministerial,  and  may  be  exercised  by  deputy;  not  that  he  may 
not  admit  or  reject  evidence,  which  is  reidly  requisite  to  the  per- 
fonnance  of  his  ministerial  act.  The  power  to  admit  or  reject 
eridenoe,  in  such  cases,  is  in  the  sheriff,  not  the  juiy:  Snowden 
T.  Joknsm,  2  Penn.  469;  WtUiarns  v.  Cooper^  3  Dowl.  204;  8 
Chit  Pr.  48,  673. 

And  of  course  nothing  is  competent,  except  such  as  would  be 
competent  upon  the  trial  of  an  issue  in  court:  2  Saund.  on  PL  and 
£y.  686.  The  sheriff  had  authority  in  this  case,  to  reject  illegal 
evidence;  but  the  receipt  offered  was  not  illegal  evidence — ^it  was 
clearly  competent.  The  issue  was,  did  Fifield  own  the  mare? 
The  receipt  was  prima  facie  evidence  that  he  had  sold  her  to  the 
claimant,  and  received  the  piurchase  money.  It  was  not  necee- 
saiy  to  produce  Fifield  himself,  even  if  he  had  been  disposed  to 
come.  If  fraud  or  collusion  were  alleged,  it  was  the  duty  of 
Obart  to  prove  it. 

For  the  rejection  of  this  evidence,  the  inquisition  must  be  set 
aside. 

HoEHBLowEB,  0.  J.,  and  Fobd,  Whixb,  and  Nevius,  JJ.,  con* 
eurred. 

Inquisition  set  aside. 

Bacam  ab  Evidkkgb:  See  Ihuign  v.  Webaier^  1  Am.  Bea  106;  CiowKfl 
T.  Cooke,  11  Id.  610;  Watmm  v.  Bkmie,  14  Id.  650;  Beid  v.  Seid,  18  Id.  570; 
Fuller  T.  OrUienden,  23  Id.  364. 

Parol  SvmxzrcB  to  Vast  EiraoT  or  Rbgbift:  See  JBnMgn  y.  fTeftster,  1 
Am.  Dee.  106;  Trisler  v.  WUliamaon,  Id.  396;  Tob^  v.  Barber,  4  Id.  326; 
ISiad^ole  v.  Arnold,  6  Id.  150;  Raynyond  y.  Roberta,  16  Id.  606;  Chier  v.  Hu* 
Hon.  11  Id.  627;  Bridge  v.  Qra^,  25  Id.  358. 
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SiNinoESoy  v.  Johnson. 

[9  Haubov,  129.1 

Act  Authorizino  Priyatb  Person  to  Stop  up  a  Nayxoablb  Cbkik  upon 
oonditJon  that  he  cut  a  oanal  npon  his  own  property  at  hia  own 
in  lieo  thereof,  ia  a  private  act  for  the  individual  benefit  of  moh 

If  P&iyatb  Owner  Eb^ois  Dam  in  Pubsuakcb  op  bugb  Aot»  and  theroby 
injorea  the  land  lying  back,  he  ia  reaponaible  to  the  ownera  in  damagea. 

DAMAass.    The  facts  sufficiently  appear  from  the  opinion. 
B.  P.  Thompson,  for  the  plaintiff. 
W,  N,  Jeff^era,  contra. 

Datton,  J.  The  declaration  complains  of  the  defendants  for 
an  injury  done  to  their  meadows  by  reason  of  the  erection  and 
continuance  of  a  dam  oyer  Salem  creek.  The  defendants  plead 
as  a  justification,  that  said  dam  was  erected  and  continued  bj 
virtue  of  an  act  of  the  legislature  of  this  state,  entitled,  "  An 
act  to  authorize  John  Denn,  of  the  county  of  Salem,  to  shorten 
the  navigation  of  Salem  creek,  by  cutting  a  canal,"  passed  No- 
vember 6, 1818.  All  which  is  set  out  with  proper  averments. 
To  this  plea,  the  plaintiff  has  demurred,  and  the  defendants 
have  filed  a  joinder. 

The  act  in  question  (Pamph.  L.  of  1818,  p.  5),  enacts  substan- 
tially as  follows: 

Section  1.  That  John  Denn  be  authorized  to  cut  the  canal,  as 
therein  prescribed. 

Sec.  2.  That  the  canal  shall  be  cut  wholly  on  the  land  of  said 
Denn,  at  least  twenty-two  feet  broad  at  ttie  top,  and  of  suffi- 
cient width  at  the  bottom,  and  depth  of  water  for  all  vessels 
navigating  said  creek;  and  shall,  when  cut  and  opened,  be  at  all 
times  afterward  a  public  highway,  and  be  kept  open  at  least  of 
the  depth  and  width  aforesaid,  at  the  sole  expense  of  said  Denn, 
his  heirs  and  assigns. 

Sec.  3.  That  when  said  Denn  shall  have  completed  the  canal, 
as  is  directed,  and  obtained  a  certificate  thereof  from  the  chosen 
freeholders  of  the  townships  of  Mannington  and  Lower  Penns 
Neck,  or  a  majority  of  them,  and  filed  the  same  in  the  clerk's 
office  of  the  couniy  of  Salem,  "  it  shall  and  may  be  lawful  for 
the  said  John  Denn,  his  heirs  and  assigns,  tr>  build  a  bridge  over 
the  said  Salem  creek,  for  the  accommodation  of  himself,  his 
heirs  and  assigns,  opposite  the  mansion-house  of  the  said  John 
Denn,"  provided  that  the  land  to  be  occupied  in  its  construction 
be  his  own,  and  that  he  do  not  by  its  abutments,  contract  the 
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creek  so  as  to  injure  the  nayigation;  and  do  put  a  draw  in  the 
same,  at  least  twenty-two  feet  wide,  and  that  he,  his  heirs  and 
assigns,  maintain  said  bridge  and  draw,  at  their  own  cost  and 
charges. 

See.  4.  That  any  person  who  shall  obstruct  the  digging  of 
file  canal,  etc.,  or  injure  the  bridge,  etc.,  shall  forfeit  one  hun- 
dred dollars  to  said  Denn,  his  heirs  and  assigns. 

Sec.  5.  That  when  the  canal  shall  have  been  completely 
finished,  and  made  navigable  for  vessels  as  aforesaid,  and  shall 
be  used  and  found  sufficient  for  the  space  of  three  years  after 
being  first  used,  "it  shall  and  may  be  lawful  for  the  said  Denn, 
his  heirs,  or  assigns,  to  stop  the  creek  at  the  place  where  the 
said  bridge  may  have  been  erected;"  from  which  time,  his  lia- 
hility  to  Tnaintain  the  bridge  and  draw  shall  cease. 

The  point  presented  by  the  demurrer,  is  this:  Does  the  above 
act  exonerate  John  Denn,  his  heirs  and  assigns,  from  the  pay- 
ment of  damages  done  to  individuals,  by  stoppage  of  the 
creek?  Great  care  has  been  used  by  the  legislature,  in  provid- 
ing another  navigable  highway  for  the  public,  in  lieu  of  that 
which  was  authorized  to  be  stopped  up.  So,  too,  the  legislature 
have  provided  against  all  damages  (which  could  be  anticipated) 
to  private  rights.  John  Denn  was  to  use  no  one's  land  but  his 
own,  and  everything  was  to  be  done  at  his  individual  expense. 
Bntfdthough  I  think  it  plain  that  the  legifllatnre  never  intended 
to  injure  private  rights,  yet  fhe  unforeseen  result  is  otherwise. 
The  meadows  in  question  are  admitted  by  the  state  of  the  plead- 
ings to  have  been  damnified  by  the  stoppage  of  this  creek;  and 
jot  the  statute  which  authorizes  the  act  has  not  provided  com- 
pensation for  the  injury.  The  constitutionalily  of  the  law  is 
not  now  questioned;  but  it  is  insisted  that  the  common  law  right 
of  the  plaintiff  to  recover  damages,  is  in  full  force.  And  in  this 
position,  I  think,  the  plaintiff  is  right. 

It  is  a  well-settled  rule,  that  statutes  in  derogation  of  common 
law  rights,  are  to  be  strictly  construed;  and  we  are  not  to  infer 
that  the  legislature  intended  to  alter  the  common  law  princi- 
ples, otherwise  than  is  clearly  expressed:  11  Mod.  149.  Chan- 
cellor Vroom,  in  an  opinion  delivered  in  the  term  of  August,  1835, 
in  reference  to  another  branch  of  the  same  subject-matter 
which  is  now  before  us,  laid  down  the  position  distinctly,  that 
the  act  in  question  does  not  exempt  him  who  does  an  injury, 
from  damages;  which  opinion,  thus  far,  the  counsel  contend,  is 
not  law.  But  the  question  whether  a  party  who  has  acted  in 
pursuance  of  a  statute,  is  protected  from  damages,  where  the 
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statute  itself  is  silent,  has  been  before  some,  at  least,  of  our 
most  respectable  state  courts.  In  the  case  of  Oardner  v.  The 
Trustees  of  Newburgh  etel.,2  Johns.  Gh.  Cas.  162  [7  Am.  Dec. 
526],  a  company  had  been  chartered  to  supply  the  town  of  New- 
burgh with  pure  water,  but  were  restrained  by  injunction 
from  diverting  a  water-course,  as  authorized  by  the  statute, 
until  compensation  was  made  to  the  owners  of  the  land  through 
which  it  ran,  although  the  act  made  no  provision  for  such  com- 
pensation to  them;  and  Kent,  Gh.,  observed,  that  the  owner  of 
the  lands  ''  would  be  entitled  to  his  action  at  law,  for  the  intei^ 
ruption  of  his  right,  and  all  his  remedies  at  law,  and  in  iliat 
court,  remained  equally  in  force." 

The  case  of  Crittenden  v.  WUaan,  5  Cow.  166  [16  Am.  Dec. 
462],  is  in  point.  In  this  case,  the  court  held  that  the  right  of 
the  legistature  to  grant  the  privilege  of  making  a  dam  over  the 
Otselic  river,  which  was  a  public  highway,  was  too  clear  to  be 
disputed,  but  the  grantee  took  it  subject  to  the  restriction,  sic 
uiere  tuo^  %U  aUenum  rum  Uedas.  That  if  no  provision  for  the 
payment  of  damages  done  to  individuals,  by  reason  of  the  dam, 
had  been  made  by  statute,  the  defendant  would  still  be  liable  to 
pay  them.  It  is  true  that  in  Rogers  v.  Bradshaw,  20  Johns.  735, 
it  is  intimated  that  an  exception  to  this  rule  may  exist  in  the 
case  of  public  commissioners  acting  under  direction  of  the 
statute,  as  the  direct  agents  of  the  state  in  the  execution  of  a 
great  public  improvement,  and  not  as  volunteers  for  their  own 
benefit.  In  the  case  of  Stevens  v.  Proprietors  of  the  Middlesex 
Canal,  12  Mass.  466,  it  is  said  that  should  the  legislature  au- 
thorize an  improvement  (as  cutting  a  canal),  the  execution  of 
which  would  require  or  produce  the  destruction,  or  diminution 
of  private  property,  without  at  the  same  time  giving  relief,  the 
owner  would  undoubtedly  have  his  action  at  conmion  law  for 
damages. 

These  authorities  would  appear  to  cover  and  rule  the  present 
case.  But  it  was  contended  by  counsel,  that  they  were  decided 
upon  their  respective  states'  bills  of  rights,  which  declare  that 
private  property  shall  not  be  taken  for  public  use,  without  just 
compensation,  and  that  as  our  constitution  contains  no  such 
limit  or  restriction,  the  cases  have  no  application,  or  in  other 
words,  that  the  legislature  of  New  Jersey,  being  unrestricted  by 
constitutional  provisions,  is  omnipotent,  and  may  take  private 
property  for  public  use,  without  compensation,  whenever  it 
shall  will  to  do  so. 

The  right  to  take  private  property  for  public  use,  does  not 
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depend  on  conBtitational  provisions,  but  is  one  of  the  attributes 
3f  sovereign  power;  and  the  constitution  of  the  United  States 
recognizes  it  as  such,  when  it  says,  the  right  shall  not  be  exer- 
cised without  just  compensation.  This  power  to  take  private 
property  reaches  back  of  all  constitutional  provisions;  and  it 
seems  to  have  been  considered  a  settled  principle  of  universal 
law,  that  the  right  to  compensation,  is  an  incident  to  the  exer- 
cise of  that  power:  that  the  one  is  so  inseparably  connected  with 
the  other,  that  they  may  be  said  to  exist  not  as  separate  and 
distinct  principles,  but  as  parts  of  one  and  the  same  principle: 
Puffendorf,  b.  8,  c.  5,  p.  222;  2  Montesquieu,  c.  15,  p.  200;  Yatt. 
112,  118;  1  Bl.  Com.  139;  2  Kent's  Com.  339,  340;  2  Johns. 
Ch.  (3as.  168;'  1  Pet.  Com.  99, 111;»  3  Story's  Com.  on  Constitu- 
tion, 661;  Bonaparte  v.  Camden  and  Amboy  Railroad  Company^ 
Baldw.  220.  The  language  of  Judge  Baldwin  in  the  case  last 
cited,  is  "the  obligation"  (to  make  compensation),  "attaches 
to  the  exercise  of  the  power"  (to  take  the  property),  "though 
it  is  not  provided  for  by  the  state  constitution,  or  that  of  the 
United  States  had  not  enjoined  it." 

And  Story  calls  the  provision  on  this  subject,  in  the  constitu- 
tion of  the  United  States,  merely  "  an  a£Srmance  of  a  great  doc- 
trine established  by  the  common  law."  This  principle  of  public 
law,  has  been  made  by  express  enactment,  a  part  of  the  consti- 
tation  of  the  United  States  (vide  fifth  amendment);  but  it  has 
heen  decided  that  as  a  constitutional  provision,  it  does  not  ap- 
ply to  the  several  states:  Barron  v.  Mayor  of  BaUimore^  7  Pet. 
247;  Lwingsion's  Lestsee  v.  Moore,  Id.  551, 552.  Still,  if  the  opin- 
ions of  the  above  distinguished  jurists  be  correct,  it  is  operative 
as  a  principle  of  universal  law;  and  the  legislature  of  this  state 
can  no  more  take  private  property  for  public  use,  without  just 
compensation,  than  if  this  restraining  principle  were  incorpo- 
lated  into,  and  made  part  of  its  state  constitution.  I  have  felt 
it  a  duty  to  notice  this  point,  thus  far,  because  of  its  interest 
and  importance  in  the  abstract,  and  of  the  great  reliance  placed 
upon  it  in  the  argument  of  the  counsel,  though  I  scarcely  con- 
sidered it  necessary  for  the  settiement  of  this  case,  to  pronounce 
apon  it  a  definite  opinion. 

According  to  my  understanding  of  the  act  in  question,  the  leg- 
islatixre  neither  intended  to  take,  nor  has  it  taken,  private  prop- 
erty for  public  use,  in  the  sense  in  which  these  terms  are  properly 
to  he  understood.  For  the  accommodation  of  John  Denn,  they 
authorized  him  (if  he  thought  proper  so  to  do),  to  stop  up  a  nav- 
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igable  oieek»  upon  oondition  ihat  he  cut  a  oanal  at  his  own  ex- 
pense and  upon  his  own  property,  as  a  highway  for  the  public, 
in  lieu  of  the  creek.  By  the  terms  of  the  act,  therefore,  I  think, 
the  legislature  has  manifested  a  clear  intent  to  provide  against 
any  interference  with  private  property.  It  merely  agreed  to  give 
up  its  right  of  passage  upon  the  cieek  (or,  in  other  words,  its 
public  property  there),  for  another  right  of  passage  equally  or 
more  valuable,  to  be  provided  by  John  Denn.  The  daiaages 
which  have  accrued  to  the  meadow  owners,  have  not  arisen  from 
cutting  the  canal,  which  in  one  sense,  was  for  the  benefit  of  the 
public,  but  by  the  stoppage  of  the  creek,  which  was  for  the  in* 
dividual  benefit,  or  private  emolument  of  John  Denn. 

The  case  therefore,  is  not  within  the  principle  laid  down  in  4 
T.  B.  796,  and  SuUon  v.  Clarke,  6  Taunt.  29,  41,  where  it  was 
held  that  public  officers  acting  under  the  authority  of  an  act  of 
parliament,  in  repairing  public  streets,  were  not  answerable  for 
damages,  unless  they  were  guilty  of  an  excess  of  jurisdiction; 
that  the  maxim  applied,  "  salu^  papuli,  Bwprema  est  lex"  and  that 
if  no  satisfaction  were  given  by  the  act  of  parliament,  the  party 
was  without  remedy.    It  is  not  therefore  necessary  to  inquire 
whether  or  not  these  cases  conflict  in  principle  with  those  already 
cited.     Gibbs,  C.  J.,  in  SvJUon  v.  Clarke,  carefully  distingnishefl 
the  case  of  a  public  officer,  who  is  botmd  to  execute  a  duty 
imposed  on  him  by  statute,  from  that  of  a  mere  volunteer, 
who  acts  not  for  public  purposes,  but  private  emolument.     I 
think  it  can  hardly  be  pretended,  that  John  Denn  stopped  Salem 
creek  for  public  purposes  under  any  obligatory  directions  of  the 
statute.     So  far  from  this,  it  is  evident  on  the  face  of  the  act, 
that  it  was  done  volimtarily,  and  for  his  own  accommodation. 
The  most  that  can  be  said  for  him  is,  thi^t  by  cutting  the  canal, 
he  paid  a  consideration  to  the  public,  for  the  priTilege  of  do* 
ing  so. 

The  powers  given  by  the  act  to  John  Denn,  are  such  only  as 
he  would  have  had,  if  the  creek  in  question  had  been  his  own. 
He  can  build  his  bridge  over  it,  or  dam  it  up,  at  his  pleasure, 
and  his  bridge  or  dam  can  not  be  complained  of  by  the  public, 
as  a  nuisance;  but  if  in  exercising  his  rights,  he  damnifies  the 
property  of  his  neighbors,  he  is  liable,  Hke  every  other  citizen, 
to  respond  in  damages  to  the  amount  of  the  injury. 

Judgment  must  be  entered  for  the  plaintiff  on  demurrer,  with 
costs. 

Neviu8,'J.  The  declaration  in  this  case  sets  forth  that  the 
plaintiff  was  seised  in  fee  on  the  first  day  of  July,  1835,  of  sev- 
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eral  tmcts  of  meadow  land,  containing  together  one  hundred 
ftad  thirty  acres  more  or  less,  situate  in  the  township  of  Lower 
Penns  Neck  in  the  counly  of  Salem,  adjoining  an  ancient 
Btream  of  water  calbd  Salem  creek,  the  water  of  which  from 
time  immemorial  has  and  still  ought  to  run  in  its  ancient  and 
asaal  channel  along  said  lands  without  obstruction.  That  the 
defendants,  meaning  to  injure  the  plaintiff  in  the  enjoyment  of 
his  said  lands,  and  to  deprive  him  of  the  profits  arising  there- 
from, on  the  day  aforesaid,  did  raise  and  build  anew,  a  dam 
iCToss  said  creek,  without  the  plaintiff's  license,  and  below  his 
said  lands,  and  have  continued  the  same,  and  so  obstructed, 
heightened,  and  impeded  the  flow  of  said  stream,  that  after- 
wards, on  the  day  aforesaid,  and  on  divers  other  days  between 
that  day  and  the  eighteenth  of  June,  1836,  the  waters  of  sai^ 
creek  did  not  run  off  or  subside  low  enough  to  let  the  rain-water 
and  other  water  run  off  said  lands,  out  of  the  sluices  and 
water  works  of  said  lands,  as  formerly,  before  the  said  dam 
was  erected;  but  by  reason  of  said  dam,  the  flow  of  the  water 
In  said  creek  prevented  the  water  in  the  ditches  and  drains 
on  said  lands  from  running  off  and  draining  the  same  as  before, 
and  that  by  means  of  said  dam  the  said  lands  have  been  and  are 
overflowed,  and  the  herbage  and  grass  thereon  drowned  and  de- 
stroyed, and  rushes  and  worthless  grasses,  and  noxious  weeds, 
by  reason  thereof,  have  grown  up  and  spread  over  the  said  lands, 
and  the  same  rendered  useless  and  unproductive,  and  impassable 
for  men  and  cattle  and  teams,  and  the  ditches  and  drains  filled 
up  and  rendered  useless,  by  means  of  which  the  plaintiff  is  in- 
jured and  aggrieved,  and  sustained  loss,  in  his  said  lands,  and 
is  deprived  of  the  benefit  and  advantage  he  was  accustomed  to 
have  from  them,  before  the  erection  of  said  dam,  and  has  suS' 
tained  damages  to  the  amount  of  five  thousand  dollars. 

To  this  declaration,  the  substance  of  which  is  above  statec* , 
the  defendants  have  pleaded: 

1.  The  general  issue. 

2.  That  by  an  act  of  the  legislature  of  New  Jersey,  passed  the 
sixth  day  of  November,  1818,  entitled  ''  an  act  to  authorize 
John  Denn  of  the  county  of  Salem  to  shorten  the  navigation  of 
6alem  creek,  by  cutting  a  canal,"  it  was  enacted  (setting  forth 
the  act  in  full)  in  substance  as  follows,  viz. :  That  John  Denn 
be  and  hereby  is  authorized  to  cut  a  canal  to  shorten  the  navi- 
gation of  Salem  creek,  describing  the  course  of  such  canal  to 
be  on  the  line  between  John  Denn's  land  and  the  land  of  David 
Ware. 
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2.  That  it  shall  be  wholly  upon  the  land  of  John  Denn,  and 
twenty-two  feet  in  width  at  the  top,  and  of  sufficient  width  at  the 
bottom,  and  sufficient  depth  of  water  throughout,  for  the  free 
passage  of  all  vessels  navigating  the  said  Salem  creek;  and  shall 
be  a  public  highway  and  kept  open  of  the  depth  and  width 
foresaid,  at  the  sole  expense  of  John  Denn,  his  heirs  and  assigns 
forever,  and  he  and  his  heirs  are  bound  accordingly. 

3.  When  the  canal  is  opened  and  completed,  and  John  Denn 
has  obtained  a  certificate  of  the  chosen  freeholders,  or  a 
majority  of  them  of  the  townships  of  IVIannington  and  Lower 
Penns  Neck,  that  the  same  is  completed  and  sufficient  for  the 
purposes  aforesaid,  it  should  be  lawful  for  the  said  John  Denn, 
his  heirs  and  assigns,  to  build  a  bridge  over  Salem  creek  oppo- 
site his  own  mansion-house,  for  the  accommodation  of  him, 
his  heirs  and  assigns;  provided  it  be  upon  his  own  lands,  and 
have  a  sufficient  draw  so  as  not  to  obstruct  the  navigation  of 
said  creek,  and  that  he,  his  heirs  and  assigns  should  always 
maintain  said  bridge  at  his  and  their  own  costs  and  charges. 

4.  That  any  person  obstructing  the  construction  of  said  canal, 
or  injuring  its  banks,  or  the  bridge  or  draw,  should  forfeit  to 
the  said  John  Denn,  his  heirs  and  assigns  one  hundred  dollars. 

5.  That  when  the  canal  should  be  finished  and  made  naviga- 
ble and  shall  be  used  and  found  sufficient  for  the  space  of  three 
years  after  being  first  used,  it  shall  be  lawful  for  the  said  John 
Denn,  his  heirs  and  assigns  to  stop  the  said  creek  at  the  place 
where  the  said  bridge  shall  have  been  erected,  and  from  that 
time,  their  liabiliiy  to  keep  up  said  bridge  and  draw  shall  cease. 

The  plea  then  proceeds  to  aver  that  John  Denn,  named  in  the 
said  act,  cut  the  said  canal  to  shorten  the  navigation  of  Salem 
creek,  and  that  the  same  was  constructed  in  the  place  and  manner 
directed  and  required  by  said  act,  and  has  at  all  times  since  been 
a  public  highway  and  kept  open  according  to  the  requirements 
of  said  act,  at  the  expense  of  him  the  said  John  Denn  and  his 
assigns.  And  that  having  completed  said  canal,  he  obtained 
the  required  certificate,  which  was  filed  according  to  law,  after 
which  he  erected  a  bridge  at  the  place,  and  of  the  description 
required  by  said  act,  and  for  the  purpose  named  in  said  act. 

And  it  further  avers  that  the  said  John  Denn  having  finished 
the  said  canal,  and  made  it  navigable  agreeably  to  said  act,  and 
the  same  having  been  used  and  found  sufficient  for  more  than 
three  years  after  having  been  first  used,  he,  the  said  John  Denn, 
erected  the  said  dam  and  stopped  the  creek  at  the  place  whers 
said  bridge  had  been  erected.     And  it  further  avers  that  on  the 
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fioventeentii  of  April,  1834,  Isaac  Johnson,  one  of  the  defend- 
ants, purchased  of  John  Deniii,  all  his  right,  title,  property, 
claim,  and  demand  in  and  unto  the  said  lands  on  each  side  of 
said  bridge,  and  in  and  unto  the  bridge,  dam,  stopping,  and 
privileges  as  granted  by  the  said  act,  by  deed  of  conveyance 
(which  is  set  out  in  said  plea),  and  that  on  the  twenty-ninth  of 
Januaiy,  1835,  Isaac  Johnson  conveyed  the  one  moiety  thereof  to 
William  Johnson,  the  other  defendant;  and  that  the  said  de- 
fendants being  the  assignees  of  the  said  John  Denn,  as  aforesaid, 
entered  upon  and  raised  and  new  erected  the  said  dam  as  law- 
fully they  might  do,  and  this  they  are  ready  to  verify,  etc. 

To  this  plea,  the  plaintiff  has  filed  a  general  demurrer,  and 
insists  that  the  same  constitutes  no  legal  answer  or  defense  to 
the  cause  of  action  set  forth  in  his  declaration.  The  defendants 
by  this  plea  do  not  deny  the  injury  complained  of  by  the  plaint- 
iff, but  justify  their  own  act j  under  the  authority  of  the  legisla- 
ture, as  contained  in  the  act  of  1818,  and  insist  that  they  are 
not  responsible  for  such  injury.  The  demurrer  admits  the  truth 
of  the  matters  alleged  by  the  plea,  and  denies  that  they  consti- 
tute a  justification  or  defense  of  the  acts  complained  of. 

The  character  of  this  act  of  the  legislature  by  which  John 
Denn  was  authorized  to  construct  this  canal,  becomes  the  first 
subject  of  inquiry.  Is  it  a  public  act  and  designed  exclusively 
to  promote  the  interest,  and  convenience,  and  welfare  of  the 
public,  and  was  this  authority  vested  in  John  Denn  as  an  agent 
on  the  part  of  New  Jersey,  to  carry  into  effect  an  object  of 
public  interest  or  importance?  Or  is  it  to  be  considered  as  a 
mere  private  act,  designed  to  secure  or  advance,  or  protect  the 
private  interest  of  John  Denn,  his  heirs  or  assigns;  or  is  it  to 
be  esteemed  as  on  act  designed  for  private  purposes,  whilst  at 
the  same  time  it  might  incidentally  promote  the  public  interest? 
1  correct  answer  to  these  questions,  may  and  will  have  an  im- 
portant bearing  upon  the  decision  of  the  case.  If  the  statute  is 
wholly  of  a  public  character,  and  designed  exclusively  for  the 
public  wel&re,  and  John  Denn  is  to  be  esteemed  as  the  agent  of 
the  government,  employed  under  this  act  to  effect  in  the  name 
and  for  the  use  of  the  state,  a  public  improvement  wholly  dis- 
tinct from  any  private  interest,  I  can  not  doubt  but  that  the  plea 
is  a  complete  answer  to  the  complaint  in  the  declaration.  Where 
the  state  authorizes  an  act  to  be  done  exclusively  for  the  public 
interest,  and  appoints  an  agent  to  execute  that  act,  and  such 
agent  shall  act  within  the  scope  of  his  authoriiy,  he  can  not  be 
personally  responsible  to  individuals  for  the  consequences  of 
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executing  his  commission.  Should  private  property  be  neces^ 
sarily  and  unavoidably  injured,  taken  away,  or  destroyed  by  the 
execution  of  such  trust,  without  any  compensation  provided  in 
the  act  itself,  the  remedy  can  only  be  by  contesting  the  consti- 
tutionaliiy  of  the  law,  or  appealing  to  the  justice  and  mag- 
nanimity of  the  legislature.  But  if  the  statute  has  provided  a 
mode  of  compensation  in  puch  case,  the  pcLrty  injured  must  re- 
sort to  that,  and  can  not  pursue  his  common  law  remedy,  by 
resorting  to  a  suit  at  law.  In  support  of  these  general  positions, 
I  refer  to  the  case  of  Bogera  v.  Bradshaw,  20  Johns.  735,  decided 
^  upon  a  very  conclusive  argument  in  the  court  of  errors  of  New 
York.  And  also,  to  the  case  of  Calking  et  al.  v.  Baldwin^  re- 
ported in  4  Wend.  G67,  and  the  case  of  Steele  v.  Pres.  etc. 
Western  Inland  Lock  Navigation  Company,  2  Johns.  283;  and 
also  to  the  case  reported  in  4  Taunt.  44.' 

But  if  on  the  other  hand,  the  act  of  the  legislature  is  to  be 
considered  of  a  private  character,  designed  to  confer  upon  John 
Denn  exclusive  privileges  for  his  own  private  and  individual 
interest  and  convenience,  and  if  the  act  itself  in  no  wisia  violates 
any  constitutional  provision,  and  does  not  in  terms  provide 
compensation  for  private  property  that  may  be  taken,  injured, 
or  destroyed,  the  same  not  having  been  foreseen,  John  Denn 
or  his  assigns  must  execute  that  act  at  their  peril  and  must  re- 
spond for  all  consequencer  that  may  result  from  it  to  private 
property:  See  Crittenden  v.  Wilson,  5  Cow.  166  [16  Am.  Dec. 
462].  And  why  should  it  not  be  so  ?  The  legislature  can  not 
take  private  property  for  public  purposes  without  compensation, 
much  less  can  they  take  it  for  private  purposes  or  take  the  prop- 
erty of  one  citizen  and  give  it  to  another.  I  refer  also  to  the  opin- 
ion of  Chancellor  Vroom,  rendered  in  a  case  between  the  same 
parties,  where  this  question  was  distinctly  raised,  and  under- 
went a  full  examination.  In  the  present  case,  if  the  design  of 
the  legislature  was  to  confer  upon  John  Denn,  his  heirs  and 
assigns,  a  personal  and  private  privilege,  for  his  ovni  exclusive 
use  and  interest,  he  can  protect  himself  by  virtue  of  such  act, 
only  against  any  public  complaint.  It  may  be  lawful  for  him 
and  his  assignees,  to  execute  this  act,  so  far  as  the  public  inter- 
ests, the  rights  of  navigation,  fishing,  etc..  are  concerned,  and 
he  may  plead,  and  successfiilly  plead  the  act,  to  any  indictment 
for  a  nuisance,  or  against  any  complaint  for  an  infringement  of 
a  public  right,  but  can  not  plead  it  as  a  justification  for  a  private 
injury,  which  may  result  from  the  execution  of  the  statute.     Or 

1.  Sutton  T.  Olarktt  6  Taunt.  44. 
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again,  if  it  is  to  be  esteemed  an  act  to  promote  the  inteiest  of 
John  Denn  whilst  the  ezecation  of  it  may  incidentally  advance 
the  public  interest,  I  apprehend  the  same  construction  is  to  be 
given  to  it  as  in  the  latter  ease.    And  the  defendants  are  to  be 
answerable  to  the  same  extent  for  any  consequences  resulting 
from  the  execution  of  the  act  as  if  it  was  wholly  a  private  act. 
Upon  examining  this  act  I  can  not  view  it  in  any  other  light 
than  a  private  act  and  intended  for  the  benefit  of  John  Denn. 
He  seeks  the  privilege  of  erecting  a  dam  across  a  navigable 
stream,  and  the  legislature  having  the  constitutional  right  to 
giant  such  privilege  (see  WiUson  et  al.  v.  The  Blackbird  Greek 
Maarsh  Company,  2  Pet.  245),  do  grant  it  and  impose  upon  him 
certain  terms,  among  others  that  he  shall  construct  a  canal  to 
answer  the  purposes  of  navigation.    It  is  to  be  of  sufficient 
depth  and  width  to  admit  the  passage  of  such  vessels  as  were 
used  to  navigate  this  creek.    It  was  to  be  constructed  upon  his 
own  land  and  at  his  own  expense,  and  forever  to  be  kept  in  re- 
pair at  his  own  cost,  to  be  fairly  tested  and  tried,  before  the 
grant  to  him  to  erect  a  dam,  should  become  complete  and  abso- 
lute.   Nor  was  it  made  incumbent  on  him  to  construct  this  canal. 
After  the  passage  of  the  act  it  was  entirely  optional  with  him 
whether  he  would  construct  it  or  not.    It  was  not  made  obliga- 
toiy  except  he  availed  himself  of  the  benefit  of  the  grant,  by 
the  erection  of  the  dam.    In  all  these  particulars,  the  act  bears 
no  resemblance  to  a  public  act.    It  would  seem  to  have  been  in- 
duced by  the  application  of  John  Denn  himself,  and  in  its  pas- 
sage, the  legislatore  seem  only  to  have  been  careful  to  protect 
the  public  interests.     The  construction  of  this  canal  was  a  per- 
mission and  not  a  direction  or  obligation  imposed  upon  the 
grantee;  it  was  an  authority  to  do  it,  not  a  requirement.    Nor 
does  the  language  used  in  the  title  and  in  the  firstsection  of  the 
act  "  to  shorten  the  navigation  of  Salem  creek"  at  all  change 
its  character.    It  was  essentially  and  to  all  intents  and  purposes 
a  private  act  and  designed  for  the  benefit  of  John  Denn,  and 
only  induced  by  the  consideration  that  it  might  not  be  injurious 
to  public  interest,  but  that  the  public  interest  might  thereby  be 
incidentally  promoted. 

Does  this  act,  then,  confer  upon  John  Denn  and  his  assigns, 
the  right  to  take,  injure,  or  destroy  private  property  without 
compensation  to  the  owners?  If  it  does,  it  is  unconstitutional 
and  void,  and  in  violation  of  natural  justice,  and  therefore 
would  not  be  a  defense  to  the  plaintiffs  claim.  If  it  does  not 
confer  such  right,  it  constitutes  no  justification,  and  the  plea 
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can  not  therefore  be  sustained.  The  legislature  are  to  be  con- 
sidered as  conferring  nothing  but  what  they  had  a  constitutional 
right  to  grant.  They  could  not  grant  to  him  the  right  to  over- 
flow the  land  of  the  plaintiff,  or  in  any  other  way  to  injure  or 
destroy  it  without  compensation,  and  if  no  such  compensation 
is  provided  for,  the  plaintiff  has  a  right  to  seek  his  remedy 
through  courts  of  justice  by  suit.  It  is  no  answer  to  say  that 
the  party  injured  must  or  may  resort  to  the  justice  of  the  legis- 
lature. If  such  be  his  only  remedy,  it  is  of  too  vague,  indefinite, 
and  uncertain  a  character  to  be  recognized  by  courts.  The  con- 
stitution and  laws  of  this  state  can  never  leave  the  citizen  such 
remedy  only,  for  a  clear  infringement  of  his  private  rights.  Nor 
is  it  an  available  argument  to  say  that  if  the  defendants,  as  the 
assignees  of  John  Denn,  are  to  respond  to  the  plaintiff  in  this 
action  for  the  injury  to  his  property  by  reason  of  an  act  author- 
ized by  law,  the  consequences  to  them  may  be  ruinous,  and  the 
work  contemplated  by  the  act,  absolutely  prevented.  Suppose 
it  to  be  so,  may  it  not  be  answered  that  in  accepting  the  grant, 
they  acted  voluntarily,  and  should  have  foreseen  and  provided 
against  the  consequences,  and  would  it  not  be  equally  if  not  more 
unjust  and  oppressive  upon  the  plaintiff,  to  rain  and  destroy  his 
property,  without  tlio  slightest  compensation  or  recompense? 

I  am  of  opinion,  that  the  plea  is  no  justification  to  the  act 
complained  of,  and  that  the  demurrer,  therefore,  be  sustained. 

HoBNBiiOWEB,  C.  J.,  concurred  in  sustaining  the  demurrer. 
He  had  not  time  to  prepare  a  written  opinion.  Fobd,  J. ,  read  an 
opinion  sustaining  the  demurrer.  Wmrs,  J.,  was  not  present  at 
the  argument,  and  gave  no  opinion. 

Judgment  for  plaintiff,  on  the  demurrer,  with  costs. 


CoMPBiTBATioif  FOR  Damaois  ocoadoned  by  an  act  aathoriaed  by  prhrate 
■tatnte:  See  CaUBmg  r.  Bakkrin,  21  Am.  Deo.  168. 
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Gabwood  V.  Eldsidgb. 

(1  OBSSV'S  OBAMOKKt,  146.] 

InofBAXOB  07  Law  no  Oboitnd  or  RsLiBr  in  Equttt.— Where  a  party  pur- 
ehaaee  land  subject  to  two  mortgages,  and  after  paying  them  oaooels  them 
CO  the  reoordy  and  in  oonseqaence  the  land  is  sold  under  the  lien  of  a 
judgment  subsequent  to  the  mortgages  but  prior  to  the  deed,  of  which  he 
was  ignorant,  he  will  not  be  relieved  in  equity  on  the  ground  that  he  wss 
ignorant  of  the  legal  effect  of  the  cancellation. 

VwnxEM  or  Land,  SATisrriNO  Mobtoaox  thxbion  and  canceling  it,  will  not 
be  substituted  to  the  place  of  mortgagee,  where  through  his  gross  neglect 
hehasfailed  todisoover  theexirtenoeof  apriorinoumbrsnoeontheland, 
under  which  it  is  sold. 

CAVdULATlON  or  RiODRD  WHKN  THB  MORIOAOX  HAS  BMMS  BbDUKSD,  paid, 

and  discharged,  is  an  absolute  bar  and  diMhaige  of  the  same  in  the  ab- 
sence of  fraud,  aoddent,  or  mistske. 

The  opinion  states  the  case. 

WaU,  for  the  complainant. 

Smgey  and  H,  W,  Oreen,  contra. 

PmoHOTOHy  Chancellor.  A  short  statement  of  facta  will  pre- 
sent erexything  in  this  case  necessaiy  for  its  dedsion. 
Smith,  being  the  owner  in  fee  of  a  lot  of  land  of  between  : 
and  ten  acres,  in  the  county  of  Burlington,  executed  with 
wife  a  mortgage  on  the  same  on  the  twenty-sixth  of  February, 
1810,  to  the  executors  of  John  Smith,  to  secure  a  bond  for  three 
hnndred  and  seventy  dollars.  Sarah  Jones  was  also  a  party  to 
this  mortgage,  and  there  was  embraced  in  it  a  lot  belonging  to 
her.  This  bond  and  mortgage  was  assigned  finally  to  Zebedee 
Wills  and  Isaac  Haines.    On  the  twenty-ninth  of  Apxil,  1815. 


196  Garwood  v.  Eldridge.  [New  Jersey, 

JoBiah  Smith  and  his  wife  made  a  second  mori^g'c  on  the  same 
premises  to  Aaron  Engle,  to  secure  a  bond  for  seven  hundred  and 
fifiy  dollars.  These  mortgages  were  both  placed  on  record  in 
the  county  of  Burlington,  shortly  after  their  execution.  On  the 
sixth  of  Januaiy,  1824,  the  mortgaged  premises  were  conTeyed 
by  Josiah  Smith  and  wife,  the  above-stated  mortgagors,  to  the 
complainant,  for  the  consideration  of  five  hundred  dollars.  This 
money  was  applied  to  the  payment  of  the  two  mortgages  on  the 
property,  on  which  there  was  then  due  about  five  hundred  dol- 
lars; upon  which,  by  the  consent  of  all  parties,  they  were  di»- 
oharged  and  canceled  of  record. 

William  Eldridge  obtained  a  judgment  against  Josiah  Smith 
in  the  inferior  court  of  common  pleas  of  the  county  of  Burling- 
ton, on  the  thirtieth  of  May,  1822,  and  issued  execution  thereon 
to  the  sherifT  of  that  couniy,  returnable  to  the  term  of  August 
thereafter.    This  judgment,  although  long  subsequent  to  the 
date  of  the  canceled  mortgages,  was  prior  to  the  complainant's 
deed,  and  therefore  at  law  bound  the  property  free  and  clear  of 
incumbrances.    By  virtue  of  this  execution  the  sheriff,  shortly 
after  the  complainant's  purchase,  and  on  the  nineteenth  of  Aprils 
1824,  sold  and  conveyed  the  aforesaid  premises  to  William  Eld- 
ridge, the  plaintiff  in  the  execution,  for  ihxee  hundred  and  thirty 
dollars.    From  the  evidence  of  John  Crispen,  the  only  witness 
examined  on  this  subject,  it  would  seem  that  the  price  paid  by 
the  complainant  was  a  full  and  fair  consideration  for  the  prem- 
ises; and  from  Eldridge's  lying  still  with  his  execution,  from 
August,  1822,  until  after  the  complainant  had  discharged  the 
mortgages,  as  well  as  from  the  price  paid  by  him  at  the  sheriflTs 
sale,  it  is  to  be  presumed  that  the  property  would  have  brought 
nothing  beyond  the  incumbrances.     Under  these  circumstances, 
the  complainant  asks  the  interference  of  this  court.    At  law,  it 
is  quite  certain,  he  is  without  remedy;  for  although  he  may  have 
been,  as  he  alleges,  without  actual  notice  of  the  Eldridge  judg- 
ment at  the  time  he  purchased,  yet  he  had  constructive  notice 
by  the  record,  and  unless  the  power  of  this  court  is  sufficient  to 
grant  relief,  the  complainant  will  have  lost  the  five  hundred  dol- 
lars with  which  he  paid  off  the  mortgages,  and  Eldridge  will 
have  received  on  his  purchase  the  exclusive  benefit  thereof. 
There  is  then,  to  my  mind,  a  natural  justice  in  the  complainant's 
case,  to  which  I  should  be  disposed  to  extend  relief,  if  I  could 
do  so  without  disturbing  well-established  principles. 

The  first  ground  upon  which  this  relief  is  asked,  is,  that  the 
complainant  canceled  these  mortgages  unwittingly,  and  with- 
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out  a  knowledge  of  ihq  legal  effect  of  that  act.  It  is  not  from 
an  J  mistake  or  want  of  knowledge  of  facts,  bat  of  the  law;  for 
as  to  the  existence  of  the  judgment,  he  had,  or  might  have  had 
full  knowledge,  by  using  the  ordinary  and  proper  precaution  of 
examining  the  public  records.  '^Ignorantia  legia  neminem  ex- 
cusal"  is  the  general  rule,  as  well  in  equiiy  as  at  law.  This  rule 
is  not  without  its  exceptions,  and  it  would  seem  those  excep- 
tions are  not  by  any  means  well  settled.  The  American  cases 
have  been  strenuous  in  supporting  the  general  rule,  from  the 
great  danger  of  opening  a  door  for  so  common  a  pretense.  It 
has  been  decided,  that  a  court  of  equiiy  could  not  relieve  an 
oUigee,  when  he  released  one  joint  obligor,  supposing  the  other 
to  be  bound.  In  the  case  of  Lyon  and  another  y.  Bichmond  et 
oL,  2  Johns.  Ch.  60,  the  chancellor  says:  "The  courts  do 
not  undertake  to  relieve  parties  from  their  acts  and  deeds  fairly 
done  on  a  full  knowledge  of  facts,  though  under  a  mistake  of 
the  law.  Every  man  is  to  be  charged  at  his  peril  with  a  knowl- 
edge of  the  law.  There  is  no  other  principle  which  is  safe  and 
practicable  in  the  common  intercourse  of  mankind."  The  nune 
principle  is  afterwards  recognized  in  the  case  otStom  v.  Barker ^ 
6  Johns.  Ch.  170  [10  Am.  Dec.  816].  Many  of  the  cases  in 
which  exceptions  to  this  general  rule  have  been  allowed,  are 
those  in  which  a  mistake  in  the  facts,  as  well  as  the  law,  has 
taken  place,  or  some  suppression  of  the  truth,  fraud,  or  con- 
trivance in  the  party.  In  such  cases,  there  can  be  no  doubt, 
it  18  the  peculiar  province  of  this  court  to  interpose.  This  whole 
subject,  with  a  reference  to  the  cases,  wiU  be  found  ably  and 
folly  discussed  in  1  Story's  Eq.  121;  in  which  it  will  be  found, 
that  able  judge  is  tenacious  of  adhering  to  the  general  principle. 
In  the  present  case,  I  can  not  bring  myself  to  believe  that  the 
complainant  acted  under  any  misapprehension  of  the  law.  He 
had  purchased  the  property;  and  his  plain  course,  believing  aa 
he  all^pes  he  did,  that  the  property  had  no  other  liens  upon  it 
than  the  two  mortgages,  was  to  take  them  up  and  cancel  them. 
There  is  no  fraud  proved  on  tiie  part  of  Eldridge,  the  judgment 
creditor.  He  was  not  bound  to  give  any  more  information  of 
the  existence  of  his  judgment,  than  the  records  of  the  court 
famish.  It  was  the  result  of  carelessness  and  neglect  in  the 
party  not  to  have  examined  at  the  proper  office  for  liens  on  the 
property.  It  is  asking  too  much  of  the  credulity  of  the  court, 
to  believe  that  a  man  competent  to  the  transaction  of  business, 
and  buying  property,  should  not  understand  the  law  upon  tear- 
ing off  the  seals  and  canceling  mortgages  of  record.    It  is  far 
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more  natuzal  to  suppose  that  the  complunant,  believing  Uiese 
the  only  incmnbrances,  intended  to  relieve  Ma  property  from 
them  by  their  discharge  and  cancellation.  Upon  this  groand, 
therefore,  I  mnst  deny  the  complainant  the  relief  here  sought. 

^e  remaining  ground  token  by  the  complainant  is,  that  he 
should  be  placed  in  the  situatiou  of  the  mortgagee;  in  other 
words,  that  new  life  and  actiou  should  be  given  to  those  instni' 
ments,  so  that  they  may  stand  now  in  the  complainant's  hands 
as  subsisting  liens  on  the  property.  There  are  cases,  undoubt- 
edly, in  which  courts  of  equity  have,  after  the  discharge  of  a 
bond  and  mortgage,  substituted  the  person  who  took  them  up 
in  the  place  of  the  mortgagee,  and  kept  them  alive.  This  was 
expressly  recognized  in  the  case  of  Ex  parte  Cotter,  2  J'ohns.  Ch. 
603.  These  cases  are  where  the  bond  and  mortgage  are  dis- 
charged by  a  third  person,  and  not  where  they  are  taken  ap  b7 
the  obligor  himself.  In  fact,  in  the  case  just  cited,  the  chan- 
cellor declined  making  any  order  for  assigning  the  bond  aod 
mortgage,  because  it  hod  been  paid  off  by  the  obligor  himself. 
In  the  present  case  the  bonds  and  mortgages  can  hardly  be  said 
to  have  been  taken  up  bf  a  stronger — they  w«re  viitually  taken 
up  by  Smith  himself.  This  was  done  witii  the  purchase  money 
for  which  be  sold  the  land,  and  that  money  extinguished  the 
incumbrances.  Smith's  deed  covenants  against  all  incum- 
brances, and  obliged  him,  therefore,  to  have  them  discharged. 
In  such  cases,  the  courts  have  refused  to  interfere:  Tbulmin  v. 
Steere,  3  Meriv.  221;  Parry  v.  Wright  et  al.,'  1  Cond.  Ch.  188. 
The  complaioant  purchased  the  property,  subject  of  course  to  all 
incumbrances;  and  if  by  his  own  neglect,  in  examining  the  pub- 
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tae,  uid  pat  tlie  complunant  in  ihe  place  of  the  mcirtgngeee, 
would  introdncfl,  in  my  opinion,  a  dangerons  precedent,  and 
enconrags  parties  in  the  grosaeat  negligence.  Should  this  course 
be  taken,  what  shall  be  done  with  the  porchaae  by  Eldridge? 
By  reason  of  the  proper^  being  freed  from  all  incnmbiaDces,  he 
paid  three  hundred  and  thirty  dollara  for  his  purohase.  Is  he 
to  loee  this  ukoney?  Suppoae  another  had  purchased,  oould  he 
be  affected  by  it  ?  And  if  not,  can  the  plaintiiT  in  the  execution, 
standing  as  the  purchaser,  be  any  otherwise  affected  ? 

It  must  be  borne  in  mind,  too,  tliat  the  complainant  not  only 
neglected  to  have  an  assignment  of  these  bonds  and  mortgagee 
mtde  to  him,  and  had  the  aeala  torn  off  as  evidence  of  their  be- 
ing dificharged,  but  caused  them  to  be  canceled  on  the  public 
Tecorda.  Our  statute  (Rev.  L.  464)  declares  such  cancellation 
of  record,  when  the  mortgage  has  been  redeemed,  paid,  and  dis- 
charged, to  be  an  absolute  bar  and  dischaige  of  the  same.  I  am 
aware  that  this  statute  has  been  held  repeatedly  not  to  apply  to 
a  esse  where  such  cancellation  may  have  taken  place  through 
ftood,  accident,  or  mistake.  In  the  present  case,  the  cancella- 
tian  was  made  without  either  baud,  accident,  or  mistake,  but 
with  the  consent  and  understanding  of  all  the  parties.  Afterthe 
best  leflection  on  this  part  of  the  case,  and  from  looking  into  the 
authoritiee,  I  am  constrained  to  think  it  would  be  an  improper 
nercise  of  the  jurisdiction  of  the  court,  to  giant  the  relief  aaked. 

The  remaining  point  in  the  case  relates  to  the  Eldridge  judg- 
inenL  The  complainant  alleges  Uiat  it  has  been  paid  off.  There 
is  Bome  evidence  to  that  effect.  It  seeme  to  have  been  given  as 
an  indemnity,  and  I  am  villing  to  have  this  subject  more  fully 
iaqnired  into.  I  ahall,  therefore,  direct  a  reference  to  a  master 
to  aaceitain  and  report  whether  the  Eldridge  judgment  has  been 
pud,  when,  and  under  what  oiroumstanoes.     The  question  of 
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taking  or  being  ignorant  of  the  legal  eflfoct  of  the  eatlsfaotion  of  a  mortgiigei» 
and  aasoming  that  a  satiB&otion  would,  in  law,  operate  as  a  transfer.  HIa 
right  to  relief  was  denied  on  the  ground  that  he  was  not  entitled  to  relief 
founded  on  his  ignorance  or  mistake  of  law.  But  a  majority  of  the  coort  held 
that  "there  is  no  appreciable  distinction  between  this  case,  and  that  where 
a  scrivener,  through  ignorance  or  inattention,  fails  to  select  or  prepare  sadi 
an  instrument  as  effectuates  the  previous  agreement  of  parties,  and  relief  is 
always  decreed  in  that  case." 

loNOBAKOB  OR  MiSTAKB  ov  Law,  Bblixf  AGAINST  IN  Equitt:  See  WtOiomB 
V.  Hodgaon,  3  Am.  Dec.  663;  Warder  v.  Tucker^  6  Id.  62;  Drew  v.  Clarbe^ 
Id.  698;  Fisher  v.  May,  Id.  626;  McKean  v.  Reed,  12  Id.  318;  Lcwndee  v. 
CMaholni,  16  Id.  667;  Lcaorenct  v.  Beaiubien,  23  Id.  165;  Underwood  v.  Brodk- 
man,  29  Id.  407;  Storrs  v.  Barker,  10  Id.  316,  and  note,  in  which  the  subject 
of  ignorance  of  law,  as  a  ground  of  equitable  relief,  is  discussed  at  lAngt>»T 

DisoHAROB  ov  MoBTOAOB,  WHAT  AMOUNTS  TO:  See  McEwen  V.  yTeOt,  1 
Am.  Dec.  39;  CoUina  v.  Torry,  5  Id.  273;  Jaekaon  v.  Wood,  7  Id.  315;  />«m- 
/iom  V.  Bey,  8  Id.  282;  Brmckerhqf  v.  Banting,  8  Id.  638;  Jack«m  v.  Stad^ 
house,  13  Id.  514;  JohntUm  v.  Gray,  16  Id.  677;  Breekenridge  v.  Ormtby,  19 
Id.  71.  The  principal  case  is  cited  to  the  effect  that  the  cancellatjon  of  a 
mortgage  and  a  discharge  of  record,  unless  effected  through  accident,  mla- 
take,  or  fraud,  is  an  absolute  bar  and  a  discharge  of  the  mortgage,  in  Guy  t. 
Du  Uprey,  16  OaL  199,  and  BenOey  v.  WkiUemore,  3  C.  S.  Qreen,  374. 


Seaman  v.  Riggins. 

[1  QfKoatn  Chaxokby,  314.] 

To  Jmmnr  Intbbvbbbnob  bt  this  Goubt  in  SHSRinr's  Salu,  there  iiiiuil 
be  a  foundation  of  fraud,  accident,  or  mistake  laid,  by  which  the  rights 
of  the  parties  have  been  affected. 

BCistakb  in  Naming  Plaob  of  Salb,  by  compbunant's  solicitor,  and  an 
accident  happening  to  an  agent  of  a  party  wishing  to  bid,  by  which  he 
misses  the  road,  form  sufficient  ground  for  the  interf erenoe  of  this  courts 
when  the  property  is  sold  for  less  than  its  value  in  consequence. 

Dbmbbtion  Ezbboisbd  bt  Shbbivf  in  Conduotxno  Salbs,  most  be  a  legal 
one,  and  this  court  will  not  permit  such  an  exerdM  of  it  as  shall  work 
injustice  and  wrong. 

Pbtition  to  avoid  Bheriffs  sale.    The  opinion  states  the 

A.  Whitehead  and  Vanaradale,  for  the  petitioner. 

Williamson  and  Speer,  conira, 

Pemninoton,  Chancellor.  This  is  an  application  by  John 
a  defendant,  to  set  aside  a  sale  made  nnder  the  ezeoation  issued 
in  this  cause,  on  the  eighteenth  of  Febmaiy  last,  by  the  sheriff 
of  the  county  of  Middlesex.  By  the  execution,  ilie  sheriff  was 
directed  to  sell  the  mortgaged  premises,  and  to  satisfy  out  of  the 
proceeds,  first,  four  thousand  three  hundred  and  fifty  dollars 
due  tho  complainant  on  his  mortgage,  with  interest  and  costs; 
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and  second^  to  eatisfy  John  Hoir,  a  defendant,  tbxee  thousand 
and  forly-fiye  dollars  and  forty-fiye  cents,  the  amonnt  of  a 
seoond  mortgage,  with  interest  and  costs.  The  property  was 
owned  by  William  Biggins,  the  other  defendant,  and  the  amount 
of  these  two  mortgages  was  to  be  raised  by  the  sale.  It  is  ad- 
mitted by  all  the  witnesses,  by  Mr.  Travers,  by  the  sheriff,  and 
hj  the  solicitors  for  both  parties,  that  the  property  is  worth  the 
amomit  to  be  raised  by  the  execution,  as  well  that  due  to  Mr. 
Moir  as  that  due  the  complainant.  The  sale  was  first  adyertised 
for  the  fourth  of  February,  at  South  Amboy,  and  was  then  ad- 
journed to  Applegate's  tayem,  at  the  mouth  of  Cheesequakes 
creek,  between  two  and  three  miles  south  of  South  Amboy. 
Mr.  Moir  constituted  his  solicitor  his  agent  to  attend  the  sale, 
and  authorized  him  to  bid  up  the  property  to  the  amount  due 
the  complainant  and  himself.  On  the  first  day  fixed  for  the  sale, 
Mr.  Moires  agent  did  not  attend,  haying  the  promise  of  the  com- 
plainant's solicitor  that  no  sale  should  take  place  in  his  absence; 
and  though  a  sale  was  then  pressed,  it  was  postponed  by  the 
firmness  of  the  complainant's  solicitor,  who  had  giyen  his  word 
that  none  should  take  place  in  the  absence  of  Mr.  Whitehead, 
the  agent  of  Mr.  Moir.  The  complainant's  solicitor,  after  the 
first  day  of  sale,  wrote  Mr.  Whitehead  that  the  sale  was  ad- 
journed to  the  eighteenth  day  of  February,  at  one  o'clock,  at 
the  house  of  Mr.  Appleby,  about  a  nxile  or  a  mile  and  a  half 
from  the  ferry  at  South  Amboy.  On  the  day  of  sale,  Mr.  White- 
head, being  under  the  impression,  from  inquiries  made,  that  the 
place  of  sale  was  between  South  Amboy  and  New  Brunswick, 
and  haying  further  learned  that  the  steamboat  from  New  York 
to  South  Amboy  did  not  stop  at  Elizabeth  town  point,  took  the 
tram  of  cars  that  pass  through  Newark  about  a  quarter  before 
ten  in  the  morning,  for  New  Brunswick,  and  from  thence  set 
out  in  a  priyate  conyeyance  to  attend  the  sale.  After  pursuing 
his  journey  and  making  inquiries  on  the  road,  he  came  to  a 
tayem-house  belonging  to  a  Mr.  Appleby,  though  not  occupied 
by  him,  between  New  Brunswick  and  South  Amboy.  When  he 
arrived  there,  he  found  out  by  a  person  who  happened  to  haye 
been  present  at  the  time  of  the  adjournment  of  the  sale,  that 
the  place  of  sale  was  at  William  Applegate's  tayem,  on  the  other 
side  of  South  Amboy,  and  that  he  had  gone  out  of  his  way  some 
five  or  six  nxiles.  He  then  went  on  and  arrived  at  the  place  of 
sale  at  fiye  minutes  before  two  o'clock,  and  foimd  that  the  prop- 
erty had  been  sold  to  Mr.  John  Travers,  for  and  in  behalf  of 
William  Biggins,  the  defendant,  for  four  thousand  five  hundred 
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dollars,  a  sum  about  suffioient  to  satisfy  the  complamant's  mort- 
gage, and  cutting  off  entirely  the  defendant,  John  Moir.  Th» 
sale  was  fixed  for  one  o'clock,  and  the  property  struck  off  with- 
out any  other  bidder  than  Mr.  Trayers,  at  about  half  past  one. 
Under  this  state  of  facts,  John  Moir  applies  by  petition  to  set 
aside  this  sale,  offering  on  his  part  to  bid  upon  a  resale  the  fuU 
amount  due  him  and  the  complainant  also.  Burnet,  the  mort- 
gagor in  the  mortgage  of  Mr.  Moir,  is  stated  to  be  insolvent; 
and  unless  the  relief  here  asked  is  granted,  the  money  on  this 
second  mortgage  must  be  entirely  lost.  No  deed  has  yet  been 
executed  by  the  sheriff  to  the  purchaser. 

The  power  of  the  court  to  interfere  in  this  case  is  not  denied. 
It  has  been  frequently  done  in  the  state  of  New  York,  and  in 
this  court.  No  exercise  of  the  power  of  the  court  can  be  plainer, 
than  that  of  controlling  sales  by  public  officers  on  its  own  pro- 
cess: WiUiaTrvBon  y.  DaUy  8  Johns.  Gh.  290;  Duncan  ei  al.  v. 
Dodd  etal.,2  Paige,  99;  Requa  v.  Rea  and  Wife,  Id.  339. 

In  this  court,  the  case  of  the  Ex'rs  of  Oouvemeur  Myrris  v. 
Swartwout  et  al.  was  cited  at  the  bar,  though  not  reported.  The 
cases  referred  to  on  the  argument  from  the  English  courts,  on  the 
subject  of  the  opening  of  biddings,  though  not  applicable  to  our 
method  of  making  sales,  show  a  very  strong  disposition  to  open 
sales  upon  the  single  ground  that  more  can  be  got  for  the  prop- 
erty. They  open  the  biddings  continually,  upon  an  offer  made 
to  bid  more  for  the  property,  without  any  allegation  of  surprise 
or  fraud.  Holding  a  power  over  the  subject,  they  do  so  for  the 
interest  of  the  estate  alone.  These  cases  do  not  apply  to  salea 
made  with  us;  they  have  never  been  adopted  either  in  the  state 
of  New  York  or  in  this  state.  To  justify  the  interference  of  the 
court,  there  must  be  a  foimdation  laid— either  fraud  or  mistake, 
or  some  accident,  by  which  the  rights  of  parties  have  been  af- 
fected. In  the  present  case,  I  have  no  doubt  either  as  to  the 
power  of  the  court,  or  its  plain  duty,  to  interpose  and  set  aside 
this  sale.  The  bare  statement  of  the  facts  shows,  that  an  acci- 
dent on  the  part  of  the  agent  in  missing  the  road,  and  a  mistake 
wholly  unintentional  in  the  complainant's  solicitor  in  naming 
the  house  at  which  the  sale  was  to  take  place,  have  occasioned 
the  whole  difficulty;  and  it  would  be  a  reproach  on  the  adminis- 
tration of  justice  if  no  remedy  could  be  afforded.  Had  Mr.  Moir, 
or  his  agent,  neglected  his  business,  there  might  have  been  some 
reason  against  interfering;  but  they  both  have  shown  diligence, 
and  certainly  did  intend  to  be  present  and  to  bid,  and  would 
have  done  so  but  for  the  accidental  occurrences  which  have  been 
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stated.  I  consider  the  misapprehension  under  which  the  agent 
labored,  and  honestly  so,  no  doubt,  as  to  the  situation  of  the 
place  where  the  sale  was  to  take  place,  and  the  wrong  informa- 
tion given  him  by  the  complainant's  solicitor,  as  a  sufficient 
groand  for  interference.  Moir  was  not  a  mere  stranger,  who 
contemplated  attending  the  sale  as  a  purchc^er,  but  a  party 
having  a  deep  interest,  and  manifesting  in  all  his  conduct  a  de- 
termination to  be  present,  and  to  bid  the  amount  due  him.  The 
property  was  worth  the  amount,  and  his  mortgagor  was  insol- 
Tent;  he  had  therefore  every  motive  for  such  a  course. 

But  it  is  said  that  it  is  dangerous  to  interfere  with  sherifb' 
Bales;  that  they  have  a  right,  as  public  officers,  to  exercise  a  dis- 
cretion as  to  sales,  and  the  manner  of  conducting  them;  and  that, 
if  the  court  will  set  aside  such  sales,  purchasers  will  not  attend. 
A  sheriff  is  a  public  officer,  and  as  such  has  a  certain  discretion, 
intrusted  to  him  by  law,  and  with  that  it  is  not  my  intention  or 
desire  to  interfere;  that  discretion  must,  however,  be  a  legal 
one,  and  the  court  will  not  permit  such  an  exercise  of  it  as  shall 
work  injustice  and  wrong.  Thus  far  my  opinion  is  formed  from 
reasons  wholly  independent  of  the  sheriff;  and  without  intend- 
ing now  to  charge  on  that  officer  in  this  case  a  designed  fraud, 
I  can  never  be  led  to  think  his  conduct  in  respect  to  this  execu- 
tion was  right.  It  may  have  been,  and  I  incline  to  think  it  was, 
more  the  result  of  indiscretion  than  design.  He  had  a  large  ex- 
ecution in  his  hands;  he  knew  that  the  sale,  made  as  it  was, 
would  cut  off  entirely  the  second  mortgage,  amounting  to  more 
than  three  thousand  dollars;  he  knew  that  it  was  the  intention 
of  the  person  holding  this  second  mortgage  to  be  represented  at 
the  sale;  and  he  knew  the  property  to  be  worth  the  amount  of 
both  the  mortgages.  Under  such  circumstances,  his  plain  duly 
was,  either  to  adjourn  the  sale,  or  to  have  waited  until  a  later 
hour.  In  the  absence  of  this  party,  to  strike  off  the  property  in 
half  an  hour,  when  he  had  until  five  o'clock,  more  than  three 
hours,  at  his  disposal,  was  unnecessary  and  unreasonable  haste. 

As  to  the  course  pursued  by  Mr.  Travers,  it  is  very  clear  his 
interest  and  that  of  Mr.  Biggins,  the  purchaser,  was  one  in  this 
transaction.  Mr.  Biggins  was  his  relative,  and  probably  has 
acted  thoughout  with  a  view  to  befriend  Mr.  Travers,  which  he 
had  a  perfect  right  to  do.  One  thing  is  certain;  Mr.  Travers 
meant  to  get  this  property  at  as  cheap  a  rate  as  possible,  and 
availed  himself,  of  the  opportunity  which  he  considered  pre- 
sented itself  of  defeating  this  second  mortgage.  At  the  first  day 
fixed  for  the  sale,  after  learning  that  a  sale  for  the  amount  of 
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the  first  mortgage  would  defeat  the  second  entirely,  he  stiU 
pressed  the  sale  of  the  property,  which  must  then  have  taken 
place  but  for  the  commendable  course  pursued  by  Mr.  William- 
son. He  may  have  excused  this  course  to  himself,  upon  the 
ground  that  considerable  improvements  had  been  put  on  this 
property  by  himself  and  Mx.  Biggins,  and  that  without  such  im- 
proyements  the  property  woiild  not  have  been  worth  the  amount 
of  this  second  mortgage.  This  consideration,  it  can  not  be  pre- 
tended, should  enter  into  this  question.  Any  improvementB 
thus  made  can  never  be  set  up  as  a  reason  for  defeating  a  bona 
ySefe  mortgage. 

The  place,  too,  for  the  sale,  was  fixed  by  Mr.  Travers — a  place 
every  way  unfit  for  such  a  sale,  and  only  to  be  excused  for  the 
reason  that  it  was  near  the  premises  to  be  sold. 

The  sale  made  by  the  sheriff  must  be  set  aside,  and  a  new  sale 
made,  upon  a  readvertisement  according  to  law.  Each  party  to 
pay  their  own  costs  on  this  application. 

Sale  set  aside. 


DiscBxnoN  OP  SHXBmr  ik  Exsoutiok  Salbs:  See  MeLeod  v.  Pearet, 
11  Am.  Dec.  742;  Keanv,  NeweU,  14  Am.  Deo.  321;  McDonaldv.  NeSUon^  Id. 
431,  and  note  457;  Chrham  v.  OaU^  17  Id.  549;  Cain  v.  Maples,  26  Id.  184; 
BuaseU  r.  Richards,  Id.  532;  NublU  v.  DaUaan,  28  Id.  236. 

Shebifis'  Sales,  whbit  Set  astob:  See  Crttson  v.  Stout,  8  Am.  Dec. 
373;  Aiwnoorth  v.  Chreenlee,  9  Id.  615;  Stockton  v.  (hoinga,  12  Id.  392;  MUU 
T.  Rogers,  13  Id.  263;  Patterson  v.  Corneal,  Id.  208;  Kean  v.  NeweU,  14  Id. 
321;  Smith  v.  OreenUe,  18  Id.  564;  Martin  t.  BUghi,  20  Id.  226;  Graf  ▼. 
Jones,  22  Id.  545;  Farr  v.  iSims,  24  Id.  896;  Reed  v.  Carter,  26  Id.  422;  Me- 
MeeHn  v.  Edmonds,  Id.  203;  Crarg  t.  Sprague,  27  Id.  110;  NesbU  v.  Dattam, 
28  Id.  236;  Smith  v.  Tritt,  Id.  565;  BasUn  v.  Dugai,  29  Id.  461.  The  prin- 
cipal CMe  has  been  cited  to  the  effect  that  a  aapenririoii  of  aheriffii'  sales  is  of 
common  oooomnoe  with  courts  of  chancery,  in  Marlatt  v.  Warriek,  3  C.  £. 
Green,  123,  and  Aldrich  t.  Wilcox,  10  R.  L  414;  and  also  in  support  of  the 
position  that  there  is  no  doubt  of  a  court  of  chanoery's  power  to  set  aside 
a  sheriff's  sale  where  there  is  gross  inadequacy  of  price,  or  the  party  whose 
interest  is  injured  is  prevented  from  attending,  by  mistake  or  aocndent.  in 
WetUerv.  Sehaumann,  9  C.  E.  Green,  64. 


Bead  v.  Gbamsb. 

[1  QvMBta  OKAMOsaT,  3T7.] 

Where  Pabtt  Sells  Land  acxx>bdino  to  a  Map  as  ooatsining  "fifteen 
acres,  more  or  less,"  and  in  the  deed  describes  the  land  according  to  the 
map,  but  is  induced  by  the  fraudulent  representations  of  the  grantee  to 
alter  the  description  so  as  to  make  it  include  an  additional  twenty-seven 
acres,  the  grantor  being  ignorant  of  the  effsct  produced  by  the  alteration, 
the  grantee  will  be  decreed  to  reconvey  the  portion  thus  frauduleailv  uh 
tained.  • 
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Bill  for  relief.    The  opinion  states  the  case. 

c/1  Wihon  and  I,  H.  WiUiamson^  for  the  complainants. 

Vrocmy  contra, 

PxHBiHQTON,  Chancellor.  Samuel  J.  Bead,  in  the  year  1834, 
purchased  at  a  sheriff's  sale  a  farm  at  Little  Eggharbor,  in  the 
conniy  of  Burlington.  The  property  formerly  belonged  to 
Samuel  Loveland,  and  was  sold  under  a  decree  of  this  court  to 
satisfy  certain  mortgages.  After  making  this  purchase,  G-eneral 
Bead  determined  to  sell  off  the  property  in  parcels  at  auction, 
and  for  that  purpose  he  advertised  it  for  sale  in  the  spring  of  the 
year  1835.  Not  knowing  much  about  the  premises,  previous  to 
the  day  of  sale  he  sent  Bobert  Leeds,  a  surveyor,  to  run  out 
the  land  and  make  a  map  of  it;  this  he  did,  and  furnished  the 
map  to  G-eneral  Bead  before  the  time  fixed  for  the  sale.  On  this 
map  there  is  a  tract  lying  south  of  a  thoroughfare,  said  to  con- 
tain about  fifteen  acres,  which  at  the  auction  was  sold  to 
Charles  Cramer,  one  of  the  defendants;  and  the  controversy  in 
this  cause  ^relates  entirely  to  the  sale  of  this  lot.  The  bill 
charges,  that  the  complainant  sold  this  lot  according  to  the  map, 
for  a  fifteen-acre  tract,  more  or  less,  and  with  the  agreement 
that  the  purchaser  should  pay  for  fifteen  acres  whether  it  turned 
out  to  be  more  or  less.  That  after  the  sale  he  made  out  a  deed 
according  to  the  map,  when,  by  the  fraud  and  misrepresentation 
of  the  defendants,  he  was  induced  to  vaiy  the  description  of  the 
premises,  and  besides  the  fifteen  acres  which  he  really  sold,  he 
has  included  tweniy-eeven  acres  additional  which  were  never  sold» 
so  that  the  defendant,  instead  of  fifteen  acres,  has  a  deed  for  forty- 
two  acres.  The  prayer  of  the  bill  is,  that  the  deed  may  be  cor- 
rected, or  that  the  defendant,  Cramer,  may  reconvey  the  twenty- 
seven  acres  and  account  for  the  profits  of  this  excess  of  land 
during  the  time  he  has  possessed  it. 

The  answer  denies  that  any  such  map  was  exhibited  at  the 
sale,  or  that  the  defendant  bought  by  any  map,  and  on  the  con- 
trary insists  that  he  bought  the  land  by  certain  boundaries  which 
were  publicly  announced  by  the  complainant  at  the  time  of  the 
sale,  and  by  which  boimdaries  he  is  entitled  to  all  the  forty-two 
acres  described  in  the  deed.  There  is  a  mass  of  evidence  taken  in 
the  cause,  agreeing  in  many  partictdars  but  widely  differing  in 
others,  so  that  the  main  difficulty  is  to  arrive  at  the  true  state  of 
&ctB.  This  was  a  public  sale,  and  at  the  distance  of  two  years  and 
a  half  persons  at  the  sale  are  called  upon  to  state  what  took  place. 
In  such  cases  it  will  always  be  found,  that  among  perfectly  upright 
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men  their  stories  will  differ,  and  perhaps  materially.  I  deem  it 
unnecessary  to  go  over  the  whole  evidence.  I  have  examined 
it  carefully,  and  shall  now  content  myself  with  stating  thA  con- 
clusions to  which  I  have  come,  and  the  principles  on  which  the 
case  must  be  decided. 

In  the  first  place,  I  consider  it  fully  made  out  by  the  evidence 
that  General  Bead  sold  by  the  map.  The  answer  danies  that 
any  map  of  this  lot  was  exhibited  at  the  sale  to  the  knowledge  of 
the  defendant  who  purchased,  or  that  he  heard  of  any;  but  that 
the  map  was  exhibited,  is  stated  by  almost  every  witness,  and  by 
some  of  them  it  is  said  that  at  the  time  the  defendants  were  not 
more  than  ten  or  twelve  feet  off.  The  defendants'  own  witnesses 
admit  that  the  map  was  exhibited  at  the  sale.  It  is  very  mani- 
fest that  General  Bead  himself,  at  the  time  of  the  sale,  did  not 
know  the  extent  of  the  property  he  owned  there.  He  thought 
he  owned  only  the  fifteen  acres  or  thereabouts,  south  of  the 
thoroughfare,  when  in  truth  he  did  own  forty-two  acres.  He  had 
purchased  the  entire  farm  a  short  time  before,  and  without  any 
knowledge  of  the  metes  and  bounds  himself,  had  sent  a  surveyor 
to  lay  off  the  land  for  sale  from  the  best  information  he  could 
derive  from  others.  The  surveyor  who  made  the  map  testifies, 
that  he  only  put  on  the  map  the  fifteen  acres  which  he  supposed 
the  extent  of  the  Samuel  Loveland  line.  And  this  was  the  ex- 
tent of  the  line  for  a  period  of  forty  years,  but  Samuel  had 
bought  another  strip  of  Charles  Loveland,  which  carried  his 
line  down  to  Cramer's  land  and  the  ditch. 

In  the  second  place,  General  Bead,  when  he  made  out  the 
first  deed,  made  it  from  the  map,  and  when  he  made  the  altera- 
tion in  the  description  in  the  second  deed,  he  did  so  from  the 
information  alone  which  he  derived  from  the  defendants^ 
and  from  the  confidence  which  he  reposed  in  them.  They  in- 
deed stated  to  him  that  his  description  did  not  embrace  all  the 
land  which  they  purchased,  but  they  did  not  explain  to  him  in 
an  open,  frank  manner,  as  they  were  boimd  to  do,  the  extent 
they  claimed.  He  had  no  idea  that  this  new  starting-place  in 
the  description  made  the  difference  between  fifteen  and  forty-two 
acres.  Had  they  so  explained  it,  his  eyes  would  have  been 
opened,  and  the  deed  would  never  have  been  executed  as  it  was. 

In  the  third  place,  although  the  evidence  is  contradictory  on 
this  point,  yet  from  the  fact  that  the  defendants'  witnesses 
swear  positively  to  it,  and  among  the  rest  the  auctioneer  him- 
self, and  the  complainants'  witnesses  only  speak  negatively  that 
they  did  not  hear  it,  I  must  believe  that  General  Bead,  when  he 
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was  called  upon  for  the  bounds  of  the  land  at  the  auction,  did 
say  that  it  bounded  on  the  thoroughfare,  Wading  river,  Cramer'a 
line,  and  others;  and  that  he  particularly  mentioned  Cramer's 
hne.  But  it  is  equally  certain  that  he  did  so  without  under- 
standing where  Cramer's  line  was,  and  without  any  intention  of 
gou^g  beyond  the  fifteen  acres  set  off  in  the  map. 

In  the  fourth  place,  as  the  land  was  sold  for  fifteen  acres, 
more  or  less,  although  General  Bead  did  saj  they  were  only  to 
pay  for  that  quantify  if  the  land  turned  out  to  be  more  or  less, 
yet  the  defendants,  as  reasonable  men,  could  never  have  supposed 
that  he  intended  in  a  sale  of  fifteen  acres  to  embrace  a  tract  of 
forty-two  acres.  The  difference  was  too  great.  They  must  have 
seen,  as  other  witnesses  swear  they  did,  that  he  was  laboring  under 
a  mistake  when  he  declared  he  sold  to  Cramer's  line.  The  ex- 
pression he  used  was  clearly  intended  to  cover  a  miscalculation 
of  a  fraction,  or  a  few  acres  at  most:  it  never  could  have  been 
intended  to  cover  so  large  a  difference  as  twenty-seven  acres. 
The  defendants  resided  in  the  neighborhood  and  knew  all  about 
the  land,  and  General  Bead  did  not. 

In  the  fifth  place,  the  price  at  which  the  land  sold  was  suffi- 
cient to  have  satisfied  the  purchaser  of  iiie  mistake.  The  land 
sold  was  worth  the  price  paid  per  acre,  and  could  the  defendants 
have  believed  they  were  to  receive  twenty-seven  acres  in  addition, 
worth  at  least  fifteen  dollars  per  acre  ?  This  was  enough,  surely, 
to  have  demanded  an  explanation  on  their  part. 

In  the  sixth  place,  the  offer  made  by  (General  Bead  when  he 
discovered  the  mistake,  was  a  perfectly  fair  and  reasonable  one. 
He  said  in  substance:  By  your  directions  I  have  given  you  a 
deed  for  more  land  than  I  intended.  I  supposed  you  to  be  fair, 
honest  men.  You  must  re-convey  the  land  and  I  will  return 
you  what  you  have  paid,  and  thus  put  an  end  to  the  whole 
contract,  or  you  must  pay  me  the  same  price  for  the  addi- 
tional acres  that  you  paid  for  the  others,  or  I  shall  seek  my 
redress  in  the  courts  of  law.  The  defendants  refused  the 
propoflition,  and  it  is  my  duty,  upon  this  state  of  facts,  to  settle 
the  rights  of  these  parties  according  to  the  principles  and  rules 
of  this  court 

If  this  land  was  sold,  as  I  believe  it  was,  from  the  map,  the 
twenty-seven  acres  were  not  in  it  at  aU,  and  therefore  could  not 
have  been  sold.  When  the  deed  was  made,  the  twenty-seven 
acres  were  put  in  it  from  the  representation  alone  of  the  defend- 
ants and  from  the  confidence  reposed  in  them,  and  it  covers  that 
much  more  land  than  was  intended,  or  than  would  have  been 
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pat  in,  had  the  grantor  at  the  time  been  informed  of  all  the  cir- 
cumstances attending  the  case.  As  the  defendants  knew  tiiie 
fact  that  the  alteration  in  the  description  would  take  in  this 
whole  tract,  they  should  have  so  explained  it  to  the  grantor. 

It  is  among  the  first  principles  of  a  court  of  equity  to  correct 
mistakes,  and  to  prevent  parties  from  being  injured  in  their 
property,  and  especially  their  freeholds,  by  any  misapprehension 
or  concealment  of  the  true  state  of  facts.  The  cases  are  numer- 
ous where  relief  has  been  afforded  under  like  circumstances: 
Bingham  v.  Bingham,  1  Ves.  sen.  126;  Che  v.  Spencer,  1  Vem. 
32;  Evans  y.  LleweUyn,  2  Bro.  Ch.  151;  De  Riemer  v.  De  Canlilr 
lan,  4  Johns.  Gh.  88;  1  Story's  Eq.  159,  160.  Charles  Cramer 
has,  in  my  opinion,  a  deed  for  twenly-seven  acres  more  land 
than  he  should  have,  and  I  shall  decree  a  reconveyance  from 
him  to  the  heirs  at  law  of  General  Bead,  for  all  the  land  in  his 
deed  beyond  the  fifteen  acres  described  on  the  map  under  which 
the  sale  was  made,  or  that  the  present  deed  be  rectified,  as  ma^ 
be  most  convenient  for  the  parties,  the  result  being  the  same  ir 
either  case;  and  that  he  pay  the  annual  value  of  the  excess  £rom 
the  time  he  entered  into  possession,  to  be  ascertained  by  a  mas- 
ter. The  bill  as  to  Isaac  Cramer  must  be  dismissed,  there  being 
no  ground  for  a  decree  against  him. 

As  some  reason  was  given  by  the  course  of  G^eral  Bead  at 
the  auction,  for  the  purchaser  to  suppose  the  land  sold  bounded 
on  Cramer,  though  not  enough,  in  view  of  all  the  circumstances^ 
to  justify  me  in  letting  him  hold  to  that  line,  I  do  not  think  he 
shoiild  pay  costs.    The  decree  will  be  without  costs. 

Decree  accordingly. 

Fraud  nr  Deed,  Bnaor  of:  See  Tliyior  v.  Ki$ig,  8  Am.  Deo.  746;  CTwtfar 
man  ▼.  Oardner,  9  Id.  286;  Thanuu  v.  Thonuu,  13  Id.  220;  Jadutm  t.  Emg^ 
16  Id.  364. 

Beukt  was  Asksd  iob  on  thx  Gbound  of  Fraud  in  the  prinoipal  tmmb, 
and  was  granted  on  the  ground  of  the  oomplainant's  mistike  aato  tlie  real 
amoont  of  the  land  oonveyed;  and  henoe  the  prinoipal  case  has  beoome  aa 
authority  for  the  position  that  though  relief  is  asked  for  on  the  grcmnd  ol 
fraud,  it  will  he  granted  on  the  ground  of  mistake,  and  has  been  died  as 
In  Qraheun  ▼.  Berr^moan,  4  0.  E.  Qreen,  34;  8.  0.,  8  Id.  378. 
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I^CaTTEB  of    GAUiOWAY. 

[21  WrnDBLL*  n.] 

AommnuxoB  of  Deckassd  Tsnant  is  Pebsonallt  Liabli  on  a  oovcnaal 
in  the  leftM  to  pay  assessments,  etc.,  as  an  assignee,  where  he  reoeives 
the  rents  and  profits  after  his  intestate's  death,  and  need  not  he  named 
as  ezecator,  though  in  certun  special  cases  he  may  defend  in  part,  as  l^ 
showing  that  there  are  no  assets  and  that  the  land  is  worth  less  than  the 
sum  dne;  bnt  this  is  strictly  matter  of  defense. 

ARAcmaovT  Lns  against  a  Non-resident  Administbatob  as  a  non-red' 
dent  debtor  under  the  statute  in  an  action  on  a  covenant  in  a  lease  to  hia 
intestate  to  pay  assessments,  etc.,  upon  which  he  is  peraonally  liable  by 
reason  of  having  received  the  rents  and  profits. 

GiRnoBABi  to  the  fiist  judge  of  Kings  county,  to  reyiew  pro- 
ceedings relative  to  the  issuance  of  an  attachment  against  John 
Gallowaj,  jun.,  as  a  non-resident  debtor.  From  the  return  it 
appeared  that  letters  of  administration  had  been  issued  to  the 
said  Gallawaj,  a  resident  of  England,  upon  the  estate  of  John 
Galloway,  sen.,  late  of  Kings  county;  that  prior  to  his  decease 
the  intestate  had  taken  a  lease  from  one  Johnson  for  certain 
premises  in  Brooklyn  for  a  term  of  years  at  a  certain  annual 
rent,  in  which  lease  the  tenant  coyenanted  that  he,  his  executors 
or  administrators  or  assigns  would  pay  all  "  taxes,  duties,  and 
aflsesBments"  upon  the  premises.  The  administrator  had  re- 
ceived the  rents  and  profits  of  the  premises  up  to  the  issuance 
of  the  attachment.  The  proceedings  were  instituted  to  collect 
a  certain  sum  which  Johnson,  the  lessor,  was  compelled  to  pay 
on  account  of  an  assessment  imposed  upon  the  premises  for 
opening  a  certain  road.    The  allegation  was  that  John  Gkdloway , 
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jun.,  was  personallj  indebted  to  the  attaching  creditor  in  fhe 
sum  named. 

M,  T.  jReynoldSf  for  the  debtor. 

J.  A.  LoU,  for  the  creditor. 

By  Court,  Cowen,  J.  The  only  objection  to  the  jiiooeedings 
insisted  on  was,  that  this  being  a  debt  against  John  Gblloway  the 
younger  in  his  representative  character,  he  could  not  be  proceeded 
against  as  an  absent  debtor. 

*  The  ground  taken  for  the  debtor  is  in  general  true,  and  indeed 
always  so  where  the  debt  is  due  by  the  administrator  or  execu- 
tor, solely  in  his  representative  character:  Matter  of  Surd  and  SeL- 
den,  9  Wend.  465.  But  it  is  also  perfectly  well  settled,  that 
where  rent  or  money  for  breach  of  covenant  falls  due  after  the 
death  of  the  testator  or  intestate,  and  the  executor  or  adminis- 
trator enters,  or  which  is  the  same  thing,  as  here  charged,  re- 
ceives the  rents  and  profits,  he  is  chargeable  in  the  debet  and 
detinet,  or  directly  on  the  covenant  as  an  assignee,  and  need  not 
be  named  as  executor  or  administrator.  In  certain  special  cases 
he  may,  it  is  true,  defend  in  part,  as  where  he  has  no  assets  and 
the  land  is  in  truth  woi*th  less  than  the  sum  due.  But  this  is 
strictly  matter  of  defense.  Frima/ade  the  land  is  worth  more. 
The  authorities  to  these  points  are  numerous,  and  are  all  one 
way;  and  most  of  them  may  be  seen  collected  in  2  Wms.  Ex. 
1076, 1077,  Phila.  ed.  of  1832,  where  the  doctrine  is  fully  stated. 
The  result  is,  that  John  Gkdloway  the  younger  may  be  pursued 
in  the  case  presented  here  as  an  absent  debtor,  within  the  stat- 
ute. The  proceedings  are  affirmed,  and  must  be  remitted  to  the 
first  judge  of  the  county  of  Kings,  to  be  followed  up  in  doe 
form  of  law. 


LiABUJTT  OF  ExBouTOB  OB  ABMiinBT&ATOB  ON  OovxNAMTS  In  deeds  of 
taetfttor  or  intaetate:  See  Booth  v.  Starr,  5  Am.  Deo.  140;  McOrady  v.  Bru- 
hane,  9  Id.  676.  The  principal  case  is  recognized  as  authority  for  the  posi- 
tion, that  an  executor  of  a  lessee  is  liable  for  the  rent  so  far  as  he  reoeivea 
the  rents  and  profits,  in  MUUr  v.  Knox,  48  N.  Y.  236.  It  is  cited  also  as  aa 
analogous  case  in  discussing  the  liability  of  assignees  for  the  benefit  of  cred- 
itors of  an  insolvent  tenant,  for  the  rent  of  the  leased  premises,  in  Dtxmttaim 
▼.  HvJbbeU,  10  Bosw.  162,  and  Jermain  v.  PaOiwi,  46  Barb.  14. 

AaamsMKWT  vob  Pavino  Stbbet  is  not  Bicbbaoed  in  **  taxes  and  othef 
public  dues,"  which  a  lessee  undertakes  to  pay:  Soiling  v.  Stohett  21  Am. 
Dec  606. 
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SWABT  V.  SbRVIOB. 

[31  WXXDBLL,  36.] 
HlRK  MOBTOAOBB,  OR  ThOSB  ClAIMINO  ITXDEK  HiM,  OAV  NOT  BaOOTXB  IV 

'EjwcTKEStT  under  the  reviaed  statates  of  New  York. 
DnD  AssoLim  on  its  Face  mat  bb  Shown  bt  Pabol  to  bb  a  Mobtoaob 

to  defeat  a  recovery  by  the  grantee  in  ejectmeDt  against  a  defendant  in 

poBBeasion,  though  the  latter  shows  no  privity  of  title  with  the  grantor. 

Contra,  Bnmson,  J.,  dissenting. 
Lapse  ov  Timb  mat  Afford  Prbsuhftivb  Evidbnob  of  Patmbmt  of  a 

Mortoaob. 

EjECTHBirr  by  the  children  of  the  heir  at  law  of  Deriok  Swart, 
deceased.  As  eyidence  of  title,  the  plaintiffs  introduced  a  lease 
and  release  of  the  premises  to  Derick  Swart,  executed  in  1784 
bj  one  Guerdon,  who  died  in  possession  several  years  before  the 
trial.  The  defendant  offered  to^show  that  the  lease  and  release 
constituted  in  fact  a  mortgage,  which  was  paid  by  Guerdon  be- 
fore his  death,  but  the  evidence  was  rejected  because  the  defend- 
ant showed  no  privity  of  title  with  Guerdon.  The  defendant 
also  requested  an  instruction,  that  the  evidence  showed  an  ad- 
vene possession  by  Guerdon,  which  instruction  was  refused. 
Verdict  for  the  plaintiffs.  Motion  for  a  new  trial  on  the  above 
groonds,  and  also  because  the  lapse  of  time  afforded  a  presump- 
tion of  payment  of  the  mortgage. 

if.  T.  BeynoldSy  for  the  defendant. 

8.  Stevens,  for  the  plaintiffs. 

By  Court,  Gowxn,  J.  The  first  offer  made  by  the  defendant 
had  no  dependence  on  priviiy  of  title  between  him  and  Guer- 
don. It  was  a  simple  offer  to  prove  an  outstanding  title,  by 
toning  the  conveyance  by  lease  and  release  into  a  mortgage, 
and  showing  its  extinction  by  payment.  That  would  divest  the 
title  of  Swart  and  of  his  granddiildren,  the  plaintiffs;  for  pay- 
ment extinguishes  a  mortgage  at  law  as  well  as  in  equity:  Jach- 
9on  ex  dem.  Boeeveli  v.  StackhoiLse,  1  Gow.  122  [18  Am.  Dec. 
614].  But  independent  of  that,  if  Swart  were  a  mere  mort- 
gagee, neither  he  nor  those  claiming  under  him  could  recover: 
2  B.  S.  237,  sec.  87,  2d  ed.  Jackson  ex  dem.  Tihis  v.  My- 
ers, 11  Wend.  533,  588,  539;  Steuxirl  v.  Hutchins,  18  Id.  485; 
Morris  v.  MawaU,  2  Paige,  586  [22  Am.  Dec.  661]. 

It  has  often  been  held  in  the  courts  of  equiiy  of  this  state, 
that  a  deed,  though  absolute  on  its  face,  may,  by  parol  evi- 
dence, be  shown  to  have  been  in  fact  a  mortgage  in  the  terms 
offered  here;  and  the  same  doctrine  was  held  by  this  court  in 
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Eoach  V.  Cosine,  9  Wend.  227,  and  Walion  v.  Crordi/a  AdmW^ 
14  Id.  63,  equallj  applicable  to  a  court  of  law,  and  has,  it 
seems,  ceased  to  be  the  subject  of  contest;  for  no  objection  to 
the  doctrine  is  now  made.  For  one,  I  was  always  at  a  loss  to 
see  on  what  principle  the  doctrine  could  be  rested,  either  at  law 
or  in  equity,  unless  fraud  or  mistake  were  shown  in  obtaining 
an  absolute  deed  where  it  should  have  been  a  mortgage.  In 
either  case,  the  deed  might  be  rectified  in  equity;  and  perhaps 
even  at  law,  in  this  state,  where  mortgages  stand  much  on  the 
same  footing  in  both  courts.  Short  of  that,  the  evidence  is  a 
direct  contradiction  of  the  deed;  and  I  am  not  aware  that  it  has 
ever  been  allowed  in  any  other  courts  of  equity  or  law.  But 
with  us  the  doctrine  is  settled,  and  I  am  not  disposed  to  ex- 
amine its  foimdations,  at  least,  without  the  advantage  of  discus- 
sion. It  is  not  necessary  to  say  whether  the  lapse  of  time  might 
be  called  in  as  presumptive  proof  of  payment,  though  that,  aa 
a  general  doctrine,  is  too  clear  to  be  disputed.  If  the  defend- 
ant, on  a  new  trial,  shall  succeed  in  malring  out  a  mortgage,  he 
will  be  entitled  to  such  proofs  of  payment  as  the  nature  of  his 
case  may  afford,  subject  to  the  answering  proofs  of  the  plaint- 
iffs, provided  proof  of  x>&yment  shall  become  necessary. 

It  will  not,  however,  be  necessary  that  we  see,  to  complete  his 
defense  here,  whatever  it  may  be  on  a  bill  filed  to  foreclose  bj 
the  representatives  of  Derick  Swart;  for  since  the  revised  stat- 
utes, showing  that  the  plaintiffs  or  those  under  whom  they 
claim  are  mere  mortgagees,  proves,  as  we  have  seen,  an  out- 
standing title. 

There  was  no  evidence  of  adverse  possession  in  Cuerdon.  I 
am  of  opinion  that  a  new  trial  should  be  granted,  the  costs  to 
abide  the  event. 

The  chief  justice  concurred. 

Bbonson,  J.  Although  I  seldom  allow  myself  to  depart  from 
the  decisions  of  those  who  have  gone  before  me  in  this  court, 
I  can  not  agree  with  my  brethren  in  following  one  or  two  re- 
cent cases  which  hold  that  an  absolute  deed  can  be  turned  into 
a  mortgage  in  a  court  of  law,  by  parol  evidence.  Where  the 
transaction  was  intended  as  a  mortgage,  and  through  fraud  or 
mistake  the  conveyance  has  been  made  absolute  in  its  terms,  a 
court  of  equity,  acting  upon  well-established  principles,  can  re- 
form the  deed.  But  this  will  only  be  done  on  a  direct  and  ap- 
propriate proceeding  for  that  purpose,  and  after  such  ample 
notice  to  all  parties  in  interest,  as  will  tend  most  effectually  to 
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guard  against  saipziBe,  fraud,  and  false  swearing.  And  besides, 
a  oonrfc  of  eqtdij  can  and  will  protect  thixd  persons,  who  may 
have  parted  with  their  money  on  the  faith  of  the  deed.  Bnt  a 
court  of  law  has  neither  power  nor  process  to  reform  adeed.  If 
parol  evidence  to  contradict  or  insert  a  condition  in  the  conTey- 
anoe  can  be  reoeiTcd  at  all,  it  mnst  of  necessity  be  in  a  collat- 
eral proceeding;  and  it  must  be  received  whenever  either  partj 
chooses  to  offer  it.  It  can  be  given  without  notice,  and  without 
the  means  of  guarding  against  the  obvious  danger  of  fraud,  sur- 
prise, and  perjury.  And  beyond  this:  when  a  court  of  law  turns 
an  absolute  deed  into  a  mortgage,  it  has  no  power  to  protect  a 
bona  ftie  purchaser.  Other  mischiefs  will  be  likely  to  result 
from  admitting  such  evidence;  but  without  attempting  at  this 
time  to  point  them  out,  I  shall  content  myself  with  dissenting 
from  what  I  deem  a  new  and  very  dangerous  doctrine. 

MoKiQAOKB  CAN  NOT  Bboovkb  ut  EncnoKT  IS  Nsw  Tobk:  See  Iiorri§ 
▼.  MawcUttt22  Abl  Beo.  661.  See  also  Runyan  v.  Menereauy  6  Id.  383;  WU- 
9on  ▼.  Troup^  14  Id.  468,  and  Jasnduon  v.  Bruee,  26  Id.  657,  end  oeaee  died 
in  the  note  thereto  as  to  the  role  in  other  statee. 

AnMisBTimjTT  or  Parol  EviDKircs  to  Show  Absolutb  Died  a  Mort- 
•AOX:  See  Roes  v.  NorvtUj  1  Am.  Dec.  422;  Wcuihlmm  v.  Merritte,  2  Id.  69; 
Tkompttm  ▼.  PatUm,  16  Id.  44,  and  note;  Beading  v.  Wuton^  20  Id.  97,  and 
note;  BaU  ▼.  Jewell,  22  Id.  212.  See  also  the  note  to  Chaee*9  eaee^  17  Id. 
300.  The  caee  of  Swart  t.  Service  ie  citod  on  this  point  in  Lee  v.  Evans,  8 
Cal.  433»  where,  however,  it  was  held  that  parol  evidence  was  not  admissible 
to  prove  a  deed  a  mortgage,  except  in  caaes  of  f  rand  or  mistake.  In  Jackson  v. 
Lodge,  36  Id.  44,  66,  the  case  is  also  referred  to,  and  its  doctrine  adopted  by 
the  majority  of  the  court.  It  is  citod  and  conmiented  on  also  in  Brainerd  v. 
Brednerd,  15  Conn.  686,  and  in  FuUer  v.  Parriah,  3  Mich.  223,  per  Martin, 
J.,  dissenting.  It  is  referred  to  in  EgleeUni  v.  Kniekerboeter,  6  Barb.  464,  and 
Ceoi;  V.  Saion,  16  Id.  444,  as  overruled  on  this  point  by  Webb  v.  Bice,  6  Hill, 
219.  Other  references  to  the  case  on  the  same  point  are  found  in  Buaeell  v. 
Eiwieg,  1  Sandl  Gh.  87;  Carr  v.  Oarr,  4  Lans.  329,  and  Bank  qf  Albion  v. 
Smiik,  27  Barb.  491. 

pRUUMFnoN  OF  Patmsnt  OF  MoRTOAOB  VBOM  Lafss  OF  Tod:  See  Wcm- 
maker  v.  Va»  BuaHrit  23  Am.  Dec.  748,  and  noto.  As  to  the  presumption  of 
payment*  geneiaUy,  from  lapse  of  time,  see  Baileg  v.  Jaekeon,  8  Id.  309;  At- 
▼•  Damee,  30  Id.  422,  and  other  cases  in  this  series  dted  in  the  note 


SmxH  uGlabe. 

[21  Wssnjtu.,  88.] 
OOVTBAOT  TO  DXUVEB  WhSAT  TO  A  MiLLEB  kin>  TO  TaKS  FlOXTB  THXRB- 

F0&  of  a  specified  quality,  at  the  rato  of  a  certain  number  of  pounds  for 
SO  many  bushels  of  the  wheat,  is  a  sale  and  not  a  baihnent,  where  there 
is  no  agreement  to  maaulaoture  the  flour  from  the  wheat  delivered;  and 
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one  purchasiiig  from  the  miller  flour  made  from  the  wheat  so  deliyared, 
is  not  liable  in  replevin  to  the  party  delivering  each  wheat. 

PVBCHASBB  OF  GoODS  FROM  A  BaILEB  IS  NOT  LlABLB  IN  RSPLEYIN  tO  the 

owner,  for  a  tortious  taking,  bat  only  for  the  detention,  and  the  declara- 
tion should  be  in  the  deUnei  only. 

Beplevik  for  the  taking  and  detention  of  certain  baizels  of 
flour.  Pleas,  turn  cepU  and  property  in  defendant.  It  appeared 
at  the  trial  at  the  circuit,  that  the  defendant  purchased  tiie  flour 
from  one  Hubbard,  a  miller;  that  prior  to  the  purchase,  the 
plainti&  had  entered  into  an  agreement  with  Hubbard,  to  de- 
liver wheat  at  his  mill,  for  which  he  was  to  deliver  to  the  plaint- 
iffs warranted  superfine  flour,  at  the  rate  of  one  barrel  for  every 
four  bushels  and  fifiy-five  pounds  of  the  wheat.  A  large  quan- 
tity of  wheat  was  delivered  under  the  contract,  and  was  stored 
by  Hubbard  in  a  large  bin,  with  other  wheat  belonging  to  him- 
self and  others.  Only  part  of  the  flour  called  for  by  the  con- 
tract was  delivered.  The  flour  purchased  by  the  defendant  was 
made  from  wheat  taken  from  the  bin  above  referred  to.  The 
plaintiffs  claimed  also  that  Hubbard  had  previously  delivered  to 
them  the  barrels  of  flour  purchased  by  the  defendant.  Motion 
for  a  nonsuit  denied.  Verdict  for  the  plaintifis  under  the  direc- 
tion of  the  court,  and  a  motion  for  a  new  trial.  Other  facts  ap- 
pear from  the  opinion. 

ff.  Welles  and  8.  Stevens,  for  the  defendant 

8.  Cheever,  for  the  plaintiffs. 

By  Court,  Bbonson,  J.  The  contract  between  the  plaintifi 
and  Hubbard  was,  in  effect,  one  of  sale — ^not  of  bailment.  The 
property  in  the  wheat  passed  from  the  plaintifb  at  the  time  it 
was  delivered  at  the  mill,  and  Hubbard  became  a  debtor,  and 
was  bound  to  pay  for  the  grain  in  flour,  of  the  specified  descrip- 
tion and  quantity.  There  was  no  agreement  or  understanding, 
that  the  wheat  delivered  by  the  plaintiffs  should  be  kept  sepa- 
rate from  other  grain,  or  that  this  identical  wheat  should  be  re- 
turned in  the  form  of  flour.  Hubbard  was  only  to  deliver  flour 
of  a  particular  quality,  and  it  was  wholly  unimportant  whether 
it  was  manufactured  from  this  or  other  grain:  Jones  on  Bail. 
102,  64.  A  different  doctrine  was  laid  down  in  Seymour  v. 
Brown,  19  Johns.  44;  but  the  authority  of  that  case  has  often 
been  questioned:  2  Kent,  589;  Stoxy  on  Bail.  198,  194,  286; 
Buffwm  V.  Merry,  8  Mason,  478;  and  the  decision  was  virtually 
overruled  in  Hurd  v:  Wesi,  7  Cow.  762,  and  see  766,  note. 
The  case  of  SUuufhier  v.  Oreen,  1  Band.  (Ya.)  8  [10  Am.  Dec. 
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488],  is  much  like  Seymour  t.  Brown.  They  were  both  hard 
cases  and  ha^e  niade  bad  precedents. 

There  was,  I  think,  no  eyidence  which  would  authorize  the 
jury  to  find  that  the  flour  in  question  had  been  delivered  by 
Hubbard  to  the  plaintifEB.  There  certainly  was  no  direct  evi- 
dence of  that  &ct,  and  Hubbard  himself  testified  expressly  that 
there  had  been  no  delivery.  The  proof  given  by  the  plaintifEs 
of  what  Hubbard  had  said  to  others  about  the  flour  in  the  mill, 
was  not  necessarily  inconsistent  with  his  testimony.  But  if 
there  had  been  a  delivery,  so  that  the  property  in  the  flour 
passed  to  the  plaintifiGi,  they  still  labor  under  a  difficulty  in  reh^ 
tion  to  the  form  of  the  remedy.  Notwithstanding  the  transfer, 
the  property  was  left  in  the  possession  and  under  the  care  of 
Hubbard.  He  was  a  bailee  of  the  goods,  and  as  such  would 
have  been  answerable  to  the  plaintiffs  for  any  loss  happening 
through  gross  negligence  on  his  part.  The  defendant  took  the 
flour  on  delivery  from  the  bailee,  who  had  a  special  property  in 
it.  Such  a  taking  is  not  tortious :  Marshall  v.  Davis ^  1  Wend.  109 
[19  Am.  Dec.  463] ;  Earl  v.  Camp,  16  Id.  570.  The  plaintiffs 
should  have  counted  on  the  detention,  not  on  the  taking  of  the 
goods:  BandaU  v.  Cook,  17  Id.  57;  10  Id.  629.^  There  must  be 
a  new  trial. 

New  trial  granted. 

0BIJVXBT  ov  Whkat  TO  Mnj.itii,  TO  SK  Paid  vob  in  Floub,  ooiwtltates  a 
bttOmeDt  and  not  a  sale,  when:  See  Slaiughter  v.  Qrten^  10  Am.  Deo.  488,  and 
note.  The  doctrine  of  SmUh  v.  Clark  is  approved  and  followed  in  Baker  v. 
Woodntjf^  2  Barb.  523,  and  it  was  there  said  that  the  two  cases  were  not  dis- 
tingnishable.  There  the  contract  between  the  miller  and  the  other  party  was 
to  take  wheat  and  to  give  therefor  one  barrel  of  superfine  floor  for  every  f oor 
boshels  and  thirty4dx  pounds.  This  was  held  a  sale,  and  not  a  bailment. 
This  decision  was  affirmed  by  the  court  of  appeals,  where  the  principal  case 
was  again  referred  to  with  approvaL  The  principle  of  the  case  was  approved 
and  applied  also  in  Beed  v.  Abbey,  2  K.  T.  S.  C.  (T.  &  C.)  382,  where  one 
agreed  to  take  a  certain  number  of  sheep  from  another  in  1869,  to  be  returned 
in  1871*  "said  sheep  to  be  returned  as  good  and  in  as  good  condition  and  age 
as  when  taken.**  This  too  was  held  a  sale  and  not  a  bailment.  The  principal 
was  distinguished,  however,  in  MaUory  v.  WUUe,  where  the  oontraoi 
to  deliver  good  merchantable  wheat  at  a  mill,  "  to  be  manufactured  into 
floor,**  the  defendant  agreeing  to  deliver  one  hundred  and  ninety-six  pounda 
of  saperfine  iloor  for  every  foor  boshels  and  fifteen  poonds  of  wheat.  The- 
defendant  was  to  receive  a  certain  sum  per  barrel,  and  a  certain  other  sum 
extra  if  the  plaintafls  should  make  a  certain  profit.  The  plaintiflb  were  to  have- 
the  **  oflUs.**  This  was  held  a  bailment  because  the  flour  returned  was  to  be- 
ground  from  the  identical  wheat.  The  principal  case  was  dirtinguished  also* 
in  Pierce  v.  Sehmeik,  3  Hill,  30^  31,  which  was  a  contract  to  deliver  logs  to  bei 
made  into  boards,  each  party  to  have  half  the  boards;  and  again  in  WescoU  v.. 

1.  J^idkolfv.J^ieftob. 
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TUUm,  1  Daer,  55,  where  ale  was  lold  in  barrela,  the  barrela  to  be  ratnmed. 
and  if  not  returned  to  be  charged  at  a  certain  price  In  both  theee  caaes  the 
tranaaotionfl  were  construed  to  be  bailmenta. 

In  Baker  v.  Woodrnff^  2  Barb.  523,  lome  £aota  are  given  by  Wellea,  J.,  as 
to  the  subeequent  history  of  the  principal  case.  He  says  in  substance  that 
the  case  was  taken  to  the  court  of  errors  and  reversed,  though  the  dedaioD 
reversing  it  was  never  reported,  because  the  principle  settled  by  the  supreme 
court  was  not  intended  to  be  disturbed.  The  ground  of  the  reversal,  he  aaya» 
was  that  the  judge  at  the  drouit  erred  in  telling  the  Jury  that  there  waa  no 
evidence  of  a  delivery  of  the  flour  to  the  plaintiflb,  when  there  was  some  ev- 
idence on  that  point  on  both  sides,  and  also  in  taking  from  the  jury  the  qne»> 
tion  as  to  what  the  contract  in  fact  was  between  Hubbard  and  the  plaintiflFs, 
inasmuch  as  it  was  an  oral  contract.  His  honor  concludes  that  the  deciaioa 
of  the  supreme  court  on  the  main  point  is  unshaken  by  this  rerenal,  and  la 
to  be  "  regarded  as  a  sound  exposition  of  the  law." 

DxuvxKT  BT  Bailee,  not  a  Wbonoful  Taking  so  as  to  Sufpobs  Bb> 
FLEVIN:  See  Marshall  v.  DaviSj  19  Am.  Deo.  463,  and  note. 


Hanna  v.  Mills  and  Hooeeh. 

[21  WXHDXLL*  90.] 

BviDENOB  OF  Patbient  UNDER  Oenebal  Issue  IN  AssxTHFSiT  is  admissible. 

Vebdict  for  Plaintiff  on  Issue  of  Non  Assumpsit  where  payment  is  also 
pleaded,  without  noticing  the  latter  plea,  is  informal  merely,  and  not  de- 
fective in  Bubatance. 

Vendor  of  Goods  to  be  Paid  for  by  Note  Patablb  ik  Futubo,  if  such  note 
is  not  given,  may  sue  immediately  for  a  breach  of  the  special  agreement 
and  recover  the  value  of  the  goods  as  damages,  though  he  can  not  sue  for 
goods  sold  and  delivered  until  the  term  of  credit  expires. 

BVIDENOE  OF  A  SaLE  OF  OOODS  TO  BE  PaID  FOR  BT  A  '*  SaTXSFACTORT  KoTB** 

will  not  support  a  declaration  on  a  sale  for  the  purchaser's  note  "  to  the 
order  of,  and  indorsed  by,  a  person  who  should  be  satisfactory"  to  the 
vendor,  there  being  no  evidence  of  a  usage  attaching  such  meaning  to 
the  words  used  at  the  sale. 

Ebbob  to  the  New  York  superior  court  in  assumpsit,  to  which 
non  assumpsU  and  payment  were  pleaded.  The  principal  and 
only  material  count  of  the  declaration  set  forth  a  sale  of  certain 
goods  by  the  plaintiffs  to  the  defendant,  for  which  the  defendant 
promised  to  pay  by  his  promissory  note,  payable  six  months 
from  date,  "  to  the  order  of,  and  indorsed  by,  a  person  who 
should  be  satisfactory  as  such  indorser  to  the  plaintiffs,"  and 
that  the  goods  were  deliyeredand  the  note  not  given  though  de- 
manded. The  evidence  was  that  the  sale  was  at  auction,  and 
that  the  terms,  stated  in  the  sales  book,  were,  "  six  months' 
satisfactory  notes,"  and  that  the  notes  demanded  were  notes 
"  with  satisfactory  indorsers."    Motion  for  nonsuit  overruled. 
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Verdict  for  plaintifis  on  the  plea  of  rum  anumpsU^  aBaeBsing  as 
damages  the  value  of  the  goods,  without  notioiiig  the  plea  of 
payment.  Judgment  for  plaintifTB,  and  the  defendant  brought 
eiior. 

B*  Stevens^  for  the  plaintiff  in  error. 

M.  T.  Beynolda,  for  the  defendants  in  error. 

By  Court,  Bbonsoh,  J.  Several  objections  are  taken  to  this 
JTidgment.  1.  It  is  said  that  the  jury  did  not  pass  upon  the  issue 
on  the  plea  of  payment.  The  verdict  is  only  informal — ^not  de- 
fective in  substance.  Payment  might  have  been  given  in  evi- 
dence under  the  general  issue,  as  well  as  under  the  special  plea; 
and  if  it  was  proved,  the  jury  could  not  have  found  for  the 
plaintiffs  on  non  assumpsit.  The  jury  have  therefore  in  effect, 
though  not  in  form,  passed  upon  both  issues:  Law  v.  Merrills, 
6  Wend.  268.  This  is  not  like  the  case  of  Boynton  v.  Page,  18 
Id.  425,  on.  which  the  plaintiff  in  error  relies.  There  the  jury  in 
an  action  of  replevin  found  for  the  plaintiff  on  the  plea  of  non 
cepU  without  taking  any  notice  of  another  plea,  of  property,  in 
a  third  person,  and  justifying  the  taking  under  an  attachment. 
This  matter  could  not  have  been  given  in  evidence  under  the 
plea  of  non  cepii;  and  the  second  issue  was  not  at  all  involved  in 
the  first.  It  might  very  well  be  that  the  defendant  took  the 
goods,  and  that  he  had  a  right  to  do  so,  because  they  belonged 
to  the  third  person  against  whom  he  had  an  attachment.  The 
verdict  did  not  go  to  the  question  of  property  in  the  goods — 
neither  directly,  nor  by  necessary  implication;  and  consequentiy 
it  could  not  authorize  a  judgment  for  the  plaintiff.  But  here 
the  verdict,  though  informal,  covers  the  whole  ground. 

2.  When  goods  are  sold  to  be  paid  for  by  a  note  or  bill  pay- 
able at  a  future  day,  and  the  note  or  bill  is  not  given,  the  vendor 
can  not  maintAJn  assumpsit  on  the  general  count  for  goods  sold 
and  delivered,  until  the  credit  has  expired;  but  he  can  sue  im- 
mediately for  a  breach  of  the  special  agreement:  4  East,  147;'  8 
Bos.  &  Pul.  582;'  9  East,  498,-'  3  Camp.  829.'  In  such  an  action 
he  will  be  entitled  to  recover  as  damages  the  whole  value  of  the 
goods,  unless  perhaps  there  should  be  a  rebate  of  interest  dur- 
ing the  stipulated  credit.  The  cases  referred  to  by  the  counsel 
for  the  plaintiff  in  error  give  no  countenance  to  the  argument 
in  favor  of  a  different  rule  of  damages.  The  right  of  action  is 
as  perfect  on  a  neglect  or  refusal  to  give  the  note  or  bill,  as  it 


t,  Jhittfii  T.  Prie€.  8.  HoMm  t.  Drnptroff, 

9.  XHctton  y.  Sotomentim,  4.  ButMfuon  ▼.  lUld, 
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can  be  after  the  credit  has  expired.  The  only  difference  between 
suing  at  one  time  or  the  other,  relates  to  the  fo«.*in  of  the  remedy; 
in  the  one  case  the  plaintiff  must  declare  specially,  in  the  other 
he  may  declare  generally.  The  remedy  itself  is  the  same  in  both 
cases.  The  damages  are  the  price  of  tiie  goods.  The  party  can 
not  have  two  actions  for  one  breach  of  a  single  contract;  and 
the  contract  is  no  more  broken  after  the  credit  expires,  than  it 
was  the  moment  the  note  or  bill  was  wrongfully  withheld. 

8.  According  to  the  terms  of  sale,  the  purchaser  was  to  pay 
for  the  goods  by  a  satisfactory  note.  The  contract  laid  in  the 
declaration  is  to  pay  for  the  goods  by  a  note  to  be  made  by  the 
purchaser,  payable  to  the  order  of,  and  indorsed  by  a  person  who 
shall  be  satisfactory  as  such  indorser  to  the  vendor.  It  is  not 
improbable  that  persons  acquainted  with  the  course  of  this  busi- 
ness may  have  understood  the  terms  of  sale  as  the  pleader  has 
expounded  them.  But  there  was  no  proof  that  the  words  had 
acquired  any  peculiar  meaning  among  merchants,  and  I  am 
unable  to  say  that  a  satisfactory  note  necessarily  means  either  a 
note  of  the  vendee  or  an  indorsed  note.  For  aught  I  can  see, 
the  note  of  a  third  person  of  undoubted  solvency,  or  a  note  of 
the  vendee  with  sufficient  sureties,  would  have  been  a  perform- 
ance of  the  contract  of  sale.  Much  as  we  may  regret  the  neces- 
sity of  reversing  the  judgment  on  this  narrow  ground,  I  think 
the  objection  that  the  proof  did  not  support  the  declaration, 
can  not  be  got  over.  The  defendant  will  probably  gain  nothing 
in  the  end  by  the  writ  of  error.  The  costs  will  be  ordered  to 
abide  the  event,  and  on  another  trial  the  plaintiffs  may  be  able 
to  help  out  their  case  by  further  evidence,  or  the  court  may  al- 
low such  an  amendment  as  will  avoid  the  question  of  variance. 

Judgment  reserved. 

ViNDoa  MAT  Sub  Ikkkdiatbly,  KOTWiTBSXAKDnro  A  SnruLATioN  worn 
Credit,  where  the  parohaser  agrees  to  give  his  notes  payable  imfutttro  for 
the  contract  price,  and  fails  to  give  the  notes,  bat  the  action,  in  sach  a  case, 
is  not  to  recover  the  prioe^  but  damages  for  the  breach  of  the  contract.  The 
doctrine  of  the  foregoing  decision  on  this  point  is  approved  and  applied  ia 
OVonnor  v.  Durgley,  26  Cal.  22,  and  in  Lee  v.  Decker,  3  Abb.  App.  Dec. 
54;  8.  C,  6  Abb.  Pr.  (N.  8.)  394;  43  How.  Pr.  480;  see,  also,  3  McLean,  664. 

Vkbdict  xitbt  Pass  upok  all  Matkbxal  Issues  sobmitted  to  the  jnzy: 
Jenkhu  v.  JHekardson,  22  Am.  Dec.  82,  unless,  as  in  the  prinoipal  case,  a 
finding  upon  one  issue  necesaaiily  disposes  of  the  rest  The  case  is  dted 
on  this  point  in  Van  Steenbvrgh  v.  Hqfman,  0  How.  Pt.  492. 
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Newoomb  v.  Batnob. 

[21  WSKDUA,  108.] 
DnCHASOB  OF  PSIOa  InDOBSEB  by  the  HoLDEB  RBT.EAHia  SUBSBQUSNT  TSh- 

DOBSEBS  of  a  proxniflsory  note. 

A88UKF8IT  agamst  defendants  as  indorserB  of  a  certain  prom- 
issoiy  note.  Plea  puis  darrein  covUirmance  that  the  plaintiff,  sinoe 
the  oommeneement  of  the  action,  had,  by  a  release  tinder  seal, 
disehaiged  one  Groings,  the  payee,  and  first  indorser  of  the  note» 
fiom aUliabilify  thereon.    D^nurrerto  this  plea. 

B,  Davis  Noxen,  for  the  plaintiff. 

If.  T.  Reynolds^  for  the  defendants. 

By  Conrt,  Nelson,  C.  J.  I  am  of  opinion  the  plea  consti- 
tates  a  good  bar  to  the  action.  As  between  the  first  and  sub- 
sequent indorsers,  the  former  must  be  regarded  in  the  light  of 
principal;  he  stands  behind  them  upon  the  paper,  and  is  bound 
to  take  it  up,  in  case  of  default  of  the  maker.  A  discharge  of 
him,  therefore,  by  the  holder  (regarding  the  relative  position  of 
the  parties),  on  general  principles,  operates  to  release  them. 

It  is  said  their  rights  are  not  prejudiced,  as  they  may  still  re- 
sort to  an  action  against  him  if  subjected  to  the  payment  of  the 
note,  as  the  release  leaves  the  implied  contract  existing  between 
the  first  and  subsequent  indorsers  unimpaired.  Conceding  this 
to  be  so,  to  permit  a  recovery  against  the  defendants  would  but 
lead  to  an  unnecessary  circuity  of  action.  The  plea  shows  a  dis- 
charge for  a  presumed  good  consideration  (as  it  is  imder  seal)  of 
the  first  indorser,  and  it  can  not  be  doubted  as  the  case  stands, 
that  if  the  defendants  should  be  obliged  to  call  upon  him,  the 
plaintiff  would  be  bound  to  take  his  place.  The  case,  therefore, 
comes  within  the  familiar  rule,  that  a  release-of  the  princix>al  op- 
erates to  discharge  the  surety. 

It  is  further  said,  that  Goings  may  not  have  been  legally 
dttiged  as  an  indorser.  If  this  were  so,  the  plaintiff  should 
have  replied  the  fact,  as  we  will  not  presume  it  in  the  &ce  of  the 
acts  of  both  him  and  the  plaintiff  to  the  contrary.  The  release 
would  not  have  been  necessary  on  such  a  supposition. 

Judgment  for  defendants  on  demurrer;  leave  to  amend  on 
usual  terms. 


RBi.BAgB  iX9  FiBST  Indobseb  bt  THE  HoLDBK  releases  sabseqaent  mdorsani 
Pormenf  Bank  of  Anuterdam  v.  Blair,  44  Barb.  654;  Deck  v.  Works,  18  Him» 
272;  S.  C,  57  How.  Pr.  90S,  both  citing  Neuxamb  v.  Raynor» 
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HF.RimtfF.B  GouNTT  Bazik  V.  Gox. 

[ai  wbiibbul«  119.1 

OBBTmOJLTE  or  A  NOTABY  WhO  IS  A  StOOKHOIJ>XB  IN  A  BAKX  SuIKO  tlM  ift- 

doraer  on  a  note,  is  iDadmiBsible  to  prove  demand  and  notioe. 

Assumpsit  against  the  indorsers  of  a  note.  To  pxoYe  demand, 
protest,  and  notioe,  the  plaintiflb  offered  in  eridenee  the  oertifi- 
cate  of  one  Story,  a  notary,  who  was  at  the  time  a  stockholder 
and  cashier  of  the  phuntifb'bank,  which  ^was  admitted  against  the 
defendants'  objection.  Verdict  for  the  plaintidb  and  a  motion 
for  a  new  trial. 

Jf.  T.  BeynoldSf  for  the  defendants. 

D,  Burwelly  for  the  plaintifb. 

By  Oourt,  Bbonsoh,  J.  Although  the  langoage  of  the  statate 
is  general,  that  the  certificate  of  a  notary  shall  be  presnmptiTe 
evidence  of  the  facts  contained  in  it,  Stat.  Sees,  of  1833»  p.  395, 
sec.  8, 1  think  it  should  not  be  so  constnied  as  to  admit  the 
certificate  in  a  case  where  the  notary,  by  reason  of  interest, 
would  be  an  incompetent  witness.  The  legislature  did  not  in- 
tend to  dispense  with  the  necessify  of  proving  a  demand  and 
notice,  for  the  purpose  of  charging  an  indorser,  but  only  to 
change  the  mode  of  proof.  The  statute  has  rendered  it  unnec- 
essary to  call  the  notary,  by  giving  the  same  effect  to  certain 
facts  set  forth  in  his  official  certificate,  as  though  he  had  ap- 
peared in  court,  and  sworn  to  those  facts.  I  can  not  think  that 
the  legislature  intended  to  sanction  this  secondary  evidence  in 
a  case  where  the  officer  was  an  incompetent  vritness  at  the  time 
he  made  the  certificate.  The  same  question  has  arisen  in  Penn- 
sylvania, Bank  v.  Porter,  2  Watts,  141,  and  the  certificate  was 
rejected. 

New  trial  granted. 


i.'fii:*:^: 


Utioa  and  Soheneotady  R.  R.  Ga  t;.  Bi 

HOEF. 

(21  WbxSBLL,  189.] 

Mutual  Pbomisis  must  be  Ck>NCUBKENT  Ain>  OBUOAToar  at  thb  Saxi 
TiMB  to  render  either  binding,  and  must  be  so  stated  in  the  deolantion. 

DsGLABATiON  SxTTiNo  OUT  No  PROMISE  BT  PLAINTIFF  as  conaideration  for  the 
defendant's  promise  is  fatally  defective  on  demnrrer;  as  where  a  declara- 
tion by  a  railroad  company  sets  out  a  written  agreement  with  the  de> 
fendanti  stipulating  that  if  the  company  would  locate  their  road  in  a 
oertain  place,  the  defendant,  in  consideration  of  benefits  aooming  to  him 
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therefrom,  would  pay  the  valae  of  certain  lands  required  for  such  loca- 
tion, and  that  afterwards,  on  the  same  day,  in  consideration  of  each 
agreement,  and  that  the  plainti£b,  at  the  defendant's  request,  promised 
to  perform  the  agreement  on  their  part,  the  defendant  undertook  and 
promised  to  perform  it  on  his  part,  and  alleges  peif ormanoe  by  the 
phuntiffs  and  nan-performance  by  the  defendant. 

Assumpsit.  The  declaration  alleged  an  agreement  in  writing 
on  a  certain  day  between  the  plaintiffs  and  the  defendant,  whereby 
it  was  stipulated  that  if  the  plaintiffs  would  locate  their  road  on 
a  certain  street,  and  should  require  certain  lands  for  that  pur- 
pose, the  defendant,  in  consideration  of  benefits  to  be  derived 
from  such  location,  would  pay  the  appraised  value  of  lands 
taken  for  such  purpose;  and  the  declaration  further  alleged  that 
afterwards,  at  the  same  time  and  place,  in  consideration  of  said 
agreement,  and  that  the  plaintiffs  at  the  defendant's  request 
had  then  and  there  promised  to  perform  the  same  on  their  part, 
the  defendant  faithfully  promised  to  perform  the  same  on  her 
part,  but  that,  though  the  plaintiffs  had  performed  the  agreement 
by  locating  the  road  at  the  place  mentioned,  the  defendant  had 
not  performed  the  agreement  on  her  part.  There  was  a  second 
count,  setting  out  substantially  the  same  facts,  but  with  greater 
particularity.  Demurrer  to  both  counts,  assigning  among  other 
gronnds  that  no  consideration  for  the  defendant's  promise  was 
shown. 

S.  SteveTta^  for  the  defendant. 

K  T.  Be^old8,  for  the  plaintiffs. 

By  Court,  Nelson,  C.  J.  The  difficulty  in  sustaining  this  ac- 
tion is,  that  no  consideration  appears  for  the  undertaking  of  the 
defoiidant.  The  written  instrument  is  but  a  simple  proposition, 
and  no  averment  that  it  was  acceded  to  by  the  plaintiffs.  The 
fact  that  they  afterwards  located  the  road  agreeably  to  the  terms 
of  the  proposition  is,  of  itself,  nothing;  it  should  have  ap- 
peared that  they  had  agreed  with  the  defendant,  thus  to  locate 
it  as  a  consideration  for  the  promise.  The  promise  of  each 
must  be  concurrent  and  obligatory  at  the  same  time  to  render 
either  binding,  and  should  be  so  stated  in  the  declaration:  1 
CaL  585f  4  Johns.  236;'  7  Id.  Slf  3  T.  R.  663,*  148,-*  9  Wend. 
336.* 

This  case  is  not  unlike  Burnet  v.  Biscoe^  4'  Johns.  236,  and 
Cooke  V.  Oxley,  3  T.  B.  663.  In  the  first,  the  defendant  made 
an  agreement  with  the  plaintiff  on  the  twentieth  of  February,  by 

1.  iA9i$tfftion  y.  Bogen,  8.  Comttock  ▼.  Smith,  5.  Payne  r.  Cav^t. 

3.  Bitmet  y.  Bifco.  4.  Cooke  y.  OxUjf.  6.  Dt  Zeng  t.  BaUoy. 
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which  she  agreed  to  give  him  the  refusal  of  her  form  for  two 
years,  from  the  first  of  April  following,  on  certain  terms  speci- 
fied. The  plaintiff  averred,  that  on  the  first  of  April  he  per- 
formed the  agreement,  etc.  On  demurrer,  the  court  say,  there 
was  no  consideration  stated;  that  though  the  defendant  agreed 
to  give  the  refusal  of  the  farm,  the  plaintiff  did  not  agree  to 
take  it;  that  there  was  no  promise  on  his  part  for  the  promise  of 
the  defendant,  nor  any  money  paid,  or  other  valuable  consider- 
ation given.  The  other  case  is,  if  possible,  still  stronger.  There 
the  defendant  agreed  to  give  the  plaintiff  till  four  o'clock  p.  m., 
to  agree  to  the  proposal,  and  the  declaration  averred  that  he  did 
agree  and  gave  notice  before  the  hour;  still  the  judgment  was 
arrested.  At  the  time  of  entering  into  the  contract,  the  engage- 
ment was  considered  all  on  one  side,  and  it  did  not  appear  that 
the  x)arties  came  to  any  subsequent  agreement. 

The  pleader  in  the  cause  before  us,  assumes  that  the  inistni- 
ment  was  obligatory  on  both  parties  on  the  fourth  of  August, 
when  it  was  executed  by  the  defendant,  and  upon  the  strraogth 
of  the  legal  liability  arising  thereupon,  alleges,  as  usual,  mu- 
tual promises  by  the  parties  to  fulfill  and  perform  the  aforesaid 
agreement.  Where  this  legal  liability  arises  from  the  contract 
as  set  forth,  it  is  sufficient  to  state  it  without  alleging  formally 
that  the  defendant  promised:  1  Chit.  PI.  299;  2  N.  R.  62.  And 
it  is  equally  clear,  if  none  ap}>ears,  the  super  se  assumpsU  will 
not  help  tiie  count.  Without  the  legal  liability,  the  promise 
&ils.  The  radical  vice  in  the  pleading  is,  that  the  agreement, 
and  the  undertaking  and  promise  of  the  plaintiffs  to  perform  it, 
which  they  set  forth  as  the  sole  consideration  for  the  promise  of 
the  defendant,  amounts  to  nothing,  as  the  agreement  is  not  bind- 
ing upon  them;  it  is  an  agreement  only  upon  one  side. 

The  other  objections  I  am  inclined  .to  think  untenable.  The 
appraisal  referred  to,  was  to  be  made  agreeably  to  the  act  of  in- 
corporation in  such  cases  provided. 

Judgment  for  defendant. 

Mutual  Promises  as  Consideiiation:  See  Howe  ▼.  (yMallyt  8  Am.  Deo. 
e93;  Tucker  v.  Waodg,  7  Id.  305;  Oould  v.  Banks,  2i  Id.  90.  Upon  the  gen- 
eral proposition  that  where  no  promise  by  the  plamtiff  is  set  oat  as  the  oon- 
sideration  for  the  defendant's  promise,  but  it  is  merely  averred  that  the  de- 
fendant's promise  was  subsequently  acted  on  by  the  plaintiff,  such  promise 
can  not  be  enforced,  the  principal  case  is  cited  as  authority  in  Bojfce  v.  ^rowii, 
7  Barb.  00;  Bamea  v.  Ptrine,  15  Id.  254;  Walker  ▼.  OiXberi,  2  Daly,  84;  S.  C. 
2  Rob.  223.  The  case  is  distinguished  on  the  same  point  in  BwnrtU  v.  Root, 
40  N.  Y.  499.  See  also  McC<mneU  ▼.  BrUXhaH,  17  HI.  961,  referring  to  the 
case  as  authority  on  this  subject. 


Maj,  1839.]  Downing  u  Rugar.  228 


DowNma  v.  Buqab. 

131  Wxn»LL,  178.] 
fttt8DMFT10g  IB  TBAT  A    ToWN   HAS  Two    OVZBSXKBS    OF  TBI   POOB  OntQ 

the  oontmy  iqypean,  where  the  statate  reqniieB  eaoh  town  to  elect  two. 

WhXBS    PdBUO    OB   PRIVATX  AnTUOBITT  IS    CONTEBBXD  GIT    SXVXBAL,  all 

mast  confer;  but  if  the  anthority  be  public,  a  majority  may  decide  and 
bind  the  minority. 

POBUC  ADTHORITT  CoNFXBBED  XTPOV  Two  CAN  NOT  BB  EXXBOISBD  BT  OnB 

without  the  other's  consent,  becaase  the  nnmber  does  not  admit  of  a 
majority;  but  it  seems  that  to  prevent  a  failure  of  justice,  where  im- 
mediate action  is  necessary,  one  may  act  alone  if  the  other  is  dead,  ab- 
smt,  or  interested. 
On  or  Two  Ovbbsickbs  of  thb  Poob  mat,  by  Consbnt  of  thb  Othbb* 
Act  alovb,  as  the  agent  or  deputy  of  both,  in  applying  for  and  execut- 
ing a  warrant,  under  the  statute,  against  the  property  of  one  who  has 
absconded,  learing  his  family  chargeable  to  the  town,  and  the  consent  of 
the  other  overseer  will  be  presumed,  if  the  warrant  is  regular  on  its  face, 
and  recites  an  application  by  both. 

PBMUItfTlOK  THAT  AN    OVBRSBBB    OF  THB  PoOB    ACTBD    RbOULABLY,    and 

with  the  consent  of  his  colleague,  in  proceeding  against  the  property  of 
one  who  has  absconded  leaving  his  family  chargeable  to  the  town,  must 
prevail,  and  justify  his  acts  until  the  want  of  such  consent  is  affirm- 
atively shown  by  the  testimony  of  the  other  overseer,  he  being  a  com- 
petent witness. 

BnuBir  19  THB  Namb  of  only  Okb  of  THB  OvBHSBBBS  of  the  poor  of  a 
sflisnre  of  the  property  of  one  who  has  absconded,  leaving  his  family 
ehsrgeahle  to  the  town,  is  informal  only,  if  jurisdiction  has  been  regu- 
briy  acquired,  and  not  impeachable  in  an  action  against  the  overseer  who 
made  the  seizure. 

Ibdakcb  of  a  Wabbant  ov  Inoompbtbnt  Tbstimony  is  merely  erroneous, 
and  does  not  render  the  proceeding  void,  as  where  the  warrant  i»  issued 
solely  on  the  testimony  of  the  wife  of  the  person  whose  property  is  seized 


Tboyxb  for  the  taking  of  certain  ohattelB.  Justification,  that 
the  Beizaze  ^was  made  hj  the  defendant  as  oyerseer  of  the  poor 
of  the  town  of  Potter,  in  Yates  county,  under  a  warrant  issued 
against  the  property  of  the  plaintiff  as  having  absconded,  leav- 
ing his  femiily  chargeable  to  the  public.  The  warrant,  which 
WBB  regular  on  its  face,  was  introduced  in  evidence.  The 
plftiii^aff  proved,  however,  that  the  application  for  the  warrant, 
tiie  seizure,  and  the  return  were  made  by  the  defendant  alone, 
no  other  overseer  of  the  poor  acting  with  him,  and  that  the  war- 
rant was  issued  solely  on  the  testimony  of  the  plaintiff's  wife, 
and  insisted  that  the  proceedings  were  therefore  without  juris- 
diction, and  void.  The  provisions  of  the  statute  and  other  facta 
are  set  out  in  the  opinion.     Another  objection  insisted  on  by 
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the  plaintiff  was,  that  the  duties  of  the  oyerseers  of  the  poor  of 
the  several  towns  in  Yates  county  had  been^^by  the  supernsors, 
transferred  to  the  connfy  superintendents  of  the  poor,  which 
question  was  left  to  the  jury  by  the  judge.  Verdict  for  the  de- 
fendant.   Motion  for  a  new  trial. 

S.  Stevens,  for  the  plaintiff. 

D.  J9.  Prosper,  for  the  defendant. 

By  Court,  Cowbn,  J.  The  jury  found,  under  the  charge  of 
the  judge,  that  the  distinction  between  town  and  county  poor 
had  not  been  abolished  in  the  county  of  Yates,  and  the  only 
questions  presented  by  this  case  are:  1.  Whether  the  proceed- 
ing was  void  for  want  of  action  by  two  overseers;  and  if  not, 
then,  2.  Whether  it  was  void  because  the  plaintifPs  wife  was  the 
sole  witness  before  the  justices. 

1.  The  statute  reqiures  each  town  to  elect  two  overseers:  1  R. 
S.  382,  sec.  4.  I  therefore  think,  till  the  contrary  be  shown, 
we  must  intend  there  were  two  in  the  town  of  Potter.  Besides, 
it  is  quite  doubtful  whether,  if  there  be  not  two,  any  act  what- 
ever can  be  done  as  overseer  by  the  other.  Should  the  town 
omit  to  choose  the  requisite  number,  they  would  not  pursue  the 
statute  authority;  though  if  one  should  die  or  be  disqualified, 
it  would  seem  that  the  other  might  then  act  alone:  14  Yin.  Abr. 
Joint  and  Several  (B),  pi.  1;  45  Ass.,  pi.  3;  Jenk.  40,  case  7G. 
Though  otherwise  of  judicial  officers:  Auditor  Curie's  case,  11 
Rep.  2;  Jenk.  40,  case  76. 

The  statute  under  which  the  defendant  proceeded,  1  B.  S. 
624,  sees.  8-10,  provides  that  when  a  father,  etc.,  shall  abscond, 
leaving  his  wife  and  children  chaigeable  to  any  town,  or  likely 
to  become  so,  the  overseers  may  apply  to  any  two  justices,  who, 
upon  due  proof,  may  issue  their  warrant  authorizing  the  over- 
seers to  seize  his  goods.  By  virtue  of  this  warrant  the  overseers 
may  seize  the  goods  and  be  vested  thereby  with  all  the  owner's 
right.  The  overseers  shall  make  an  inventoiy,  and  return  it,  to- 
gether with  their  proceedings,  to  the  next  general  sessions,  there 
to  be  filed;  and  the  court  may  confirm  the  warrant  and  seizure, 
or  discharge  the  same.  The  statute  in  terms  confers  a  joint  au- 
thority; and  containing  no  express  provision  that  each  of  the 
overseers  may  proceed  separately,  it  is  objected  that  all  is  void 
here  for  \vant  of  jurisdiction,  because  it  did  not  appear  affirm- 
atively that  both  of  them  actually  joined  in  the  complaint  and 
subsequent  proceedings.  The  rule  seems  to  be  well  established, 
that  in  the  exercise  of  a  public  as  well  as  private  authority. 
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whether  it  be  ministerial  or  judicial,  all  the  persons  to  whom  it 
is  committed  mnst  confer  and  act  together,  unless  there  be  a  pro- 
Tiaion  that  a  less  number  may  proceed.  Where  the  authority  is 
public,  and  the  number  is  such  as  to  admit  of  a  majority,  that 
will  hind  the  minority,  after  all  have  duly  met  and  conferred: 
Oreen  y.  MiUer,  6  Johns.  89,  41  [5  Am.  Dec.  184] ;  Orindley  v. 
Barker,  1  Bos.  &  Pul.  236;  2  B.  S.  458,  sec.  27,  2d  ed.;  8  Id. 
780,  note,  sec.  44,  referring  to  6  Johns.  39;  Bex  v.  Beesion,  8  T. 
R.  592, 594.  It  follows,  that  where  there  are  only  two,  nothing 
can  be  done  without  the  consent  of  both.  And  this  has  been 
held  as  a  general  rule  whei^  a  counfy  has  two  coroners  or  sher- 
ifb:  67in.  Abr.,  Coroner  (H),  pi.;  UYm. yVi supra;  Bex Y.War- 
ringion,  1  Salic.  152.  Yet,  there  are  authorities  which  hold 
clearly,  that  to  prerent  a  failure  of  justice,  one  may  act  alone 
without  consulting  the  other;  as  if  one  be  dead,  or  interested, 
or  absent  where  it  is  necessary  to  make  an  immediate  arrest.  All 
this  may  be  collected  from  Yiner  and  Salkeld,  before  cited,  to 
which  may  be  added  Naylor  y.  Sharpless,  2  Mod.  23;  and  see 
AudUor  Curie's  case,  11  Bep.  2,  and  Rich  y.  Player,  2  Show.  286. 
I  should  infer,  from  these  authorities,  that  one  OYerseer  alone 
might  at  his  pleasure  make  a  seizure  of  the  goods. 

But  admitting  that  it  were  necessaiy  they  should  act  jointly 
throughout,  and  that  should  one  act  without  the  assent  of  the 
other,  all  would  be  Yoid,  the  warrant  here  on  its  face  appears  to 
he  regular.  It  recites  the  application  as  being  made  by  both; 
and  it  being  the  duiy  of  the  acting  oYerseer  not  to  proceed  with- 
out obtaining  the  other's  consent,  I  think  we  are  bound  strongly 
to  presume  that  such  consent  was  obtained.  It  can  not  be 
necessary  that  both  should  be  corporally  present.  The  duty  is 
strictly  ministerial,  and  one  may  act  alone  as  the  agent  or  deputy 
of  both,  with  the  other's  consent.  Ministerial  officers  may,  in 
general,  depute  their  powers  to  one  another  or  to  a  third  person: 
Toml.  L.  Diet.,  Deputy.  Can  there  be  a  doubt,  that  oYer- 
seers  of  the  poor,  in  prosecuting  under  the  excise  law,  or  other- 
wise appearing  as  parties,  may  make  an  attorney?  So  of  Yarious 
other  municipal  officers.  This  right  has  ncYer  been  questioned, 
nor  that  they  may  delegate  all  tiieir  authority  to  one  of  their 
body  to  act  as  attorney.  The  delegation  need  not  be  in  writing; 
it  is  good,  though  merely  oral:  Oavl  y.  Oroat,  1  Cow.  113;  7U/- 
lodt  Y.  Cunningham,  Id.  266.  It  is  Yeiy  common  for  such  offi- 
cers and  others,  acting  as  commissioners  imder  Yarious  statutes, 
not  only  to  delegate  in  particular  instances,  but  to  agree  gener* 
ally,  that  one  of  the  board  shall  act  in  behalf  of  the  whole  in 

Av.  Dbo.  Yol.  ZXUY— 10 
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the  execution  of  whateyer  measure  they  may  resolve  on.     This 
is  convenient,  and  it  is  many  times  impossible  that  ministerial 
duties  should  be  executed  without  the  employment  of  ag^ents 
or  deputies.     The  law  allows  it  in  respect  to  such  convenience, 
always  holding  the  officers  themselves  accoimtable  for  the  acts 
of  their  agents;  of  this,  various  instances  are  put  in  the  Earl  of 
Shrewsbury'a  case,  9  Rep.  48, 49.     It  being  the  duty  of  the  over- 
seers to  act  jointiy,  and  they  having  power  thus  to  act  by  one  of 
their  body  in  the  mere  execution  of  their  resolves;  and  such  too 
being  the  common  course  of  business,  which  is  convenient  and 
many  times  absolutely  necessary,  a  very  strong  intendment  arises 
when  one  comes  to  act  for  all,  that  he  has  done  his  duty  by  con- 
ferring with  his  companions,  and  obtaining  the  requisite  power. 
There  is  also  another  principle  on  which  the  assent  of  the 
other  overseer  should  be  presumed.    The  case  was  a  fit  one  for 
prosecution,  and  the  suit  beneficial  to  the  town  represented  by 
the  overseers.     It  has  been  often  held,  that  any  of  the  principles 
mentioned  authorize  a  presumption  that  the  party  cluurged  with 
a  neglect  of  duty  proceeded  regularly.     This  presumption  pre- 
vails till  the  contrary  be  clearly  shown.    One  instance  of  presump- 
tion from  official  duty,  is  a  constable  being  sued  for  making  au 
arrest  on  execution  without  first  sealrching  for  property.     He 
shall  be  presumed  to  have  made  the  search,  and  the  plaintiff  be 
put  to  prove  the  negative  r-fiar/iyd/  v.  Valky  12  Wend.  146,  146 
[27  Am.  Dec.  124].    The  cases  are  numerous  under  all  the  heads 
of  presumption  I  have  mentioned,  and  too  &miliar  to  need  cita- 
tion.    It  was  said  by  Bayley  and  Littiedale,  justices,  in  Bailey 
V.  Culverwell,  8  Bam.  &  Cress.  448,  that  where  an  act  is  for  the 
benefit  of  the  party,  though  it  be  done  by  another  without  any 
apparent  authority,  a  subsequent  assent  is  sufficient,  and  shall 
be  presumed.    Can  there  be  a  doubt  of  this?    Suppose  one  of 
two  overseers  of  the  poor  receives  money  due  to  the  poor  fund, 
who  would  hesitate  to  presume  that  the  other  would  assent  to 
the  payment? 

The  presumptions  of  which  I  have  spoken,  especially  those 
arising  from  official  duty,  are  veiy  strong;  and  that  the  duty  was 
not  performed  must  be  shown  by  calling  those  whose  relation  to 
the  transaction  can  put  a  direct  negative  upon  it,  unless  their 
absence  be  accounted  for.  This  wsa  distinctiy  held  in  WUliama 
V.  The  East  India  Co.,  3  East,  192,  wherein  it  was  sought  to 
charge  the  company  because  their  officer  had  neglected  to  give 
notice  to  the  plaintiff's  chief  mate,  that  certain  combustibles 
laden  by  the  defendants  on  board  the  plaintiff's  ship  were  of 
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such  a  character  as  to  endanger  its  saf eiy.  The  court  presumed 
Qiat  the  defendant's  officer  had  given  notice;  and  the  chief  mate 
being  dead,  it  was  held  essential  to  produce  the  officer  him- 
self who  deUyered  the  materials — ^f or  want  of  which  the  plaintiff 
iras  nonsuited.  Proof  by  the  captain  and  second  mate  that 
they  had  no  notice,  was  held  to  be  merely  circumstantial,  and 
therefore  insufficient. 

In  the  case  at  bar,  if  the  absent  overseer  had  not  given  his 
consent  and  authoriiy  to  proceed,  he  alone  could  say  so;  and  I 
think  it  due  to  the  defendant  and  the  general  safety  of  this  kind 
of  officers  to  presume  they  proceeded  regularly,  till  the  best 
sources  of  information  are  exhausted.  The  other  overseer  was 
a  competent  witness;  and  in  his  absence  it  was  right  at  the  cir- 
cuit to  r^;ard  the  defendant  as  properly  acting  for  both.  Had 
the  other  been  dead  or  his  absence  otherwise  accounted  for,  the 
circumstances  might  have  been  sufficient  to  negative  the  proper 
authority  till  it  was  shown  affirmatively.  As  the  case  stands, 
nothing  was  shown  which  is  necessarily  inconsistent  with  the 
assent  of  the  other  overseer.  The  proof  establishes  merely  that 
he  did  not  appear  in  the  matter  personally.  The  process  then 
must  be  taken  to  have  been  regularly  sued  out  so  far  as  authority 
was  concerned.  The  seizure  of  the  plaintiff's  goods  was  conse- 
quently lawful,  unless  the  proceeding  be  otherwise  impeachable; 
and  though  the  return  to  the  general  sessions  should  regularly 
have  been  in  the  name  of  both  overseers,  the  omission  is  but  an 
infoimaliiy,  which  after  jurisdiction  properly  acquired,  can  not 
be  objected  in  this  collateral  action.  It  was  but  a  clerical  error, 
which  might  have  been  amended  on  motion  so  as  to  speak  accord- 
ing to  the  legal  effect  of  the  seizure. 

Next  it  is  objected  that  the  wife  was  an  incompetent  witness; 
and  that  the  warrant  was  taken  out  on  her  testimony  alone,  there 
was  a  want  of  jurisdiction.  But  according  to  Van  Sieenbergh  v. 
JEbris,  10  Johns.  167,  the  admission  of  improper  proof  is  a  mere 
error  of  the  magistrate;  and  can  not  be  objected  as  rendering 
the  proceeding  void. 

New  trial  denied. 


AuTBaBiTV  Dklxoatxd  to  Sivxral  fob  Pubuo  OB  Pbivatb  Pubposb, 
HOW  Bxxboisid:  See  McCoy  ▼.  Onrtiee,  24  Am.  Beo.  113,  And  other  oaaes  in 
this  aeriee  and  elsewhere  dted  in  the  note  to  that  decision.  See  also  Peirce  v. 
N.  0.  Buiidntg  Co,,  29  Id.  448;  WiUianu  v.  School  DiaUrkt,  32  Id.  243,  and  note; 
and  Crocker  ▼.  Crantt  post.  The  general  doctrine  laid  down  in  the  foregoing 
dednon,  that  where  an  authority  is  conferred  upon  several,  either  for  a  pub- 
lic or  private  purpose,  and  whether  such  power  be  ministerial  or  judicial,  ali 
most  meet  and  confer  together  in  order  to  render  its  exercise  valid,  is  re- 
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forred  to  with  approval  in  Schuyler  v.  Mar*fh,  37  Barb.  3d5;  PeuroU  ▼. 
Knicherboeher  Ice  Co.,  38  How.  Pr.  610;  S.  C,  8  Abb.  (N.  S.)  236;  Powdl  ▼. 
TuUUf  3  N.  T.  401.  The  language  of  Coweu,  J.,  on  this  point  is  said,  how- 
ever, in  People  v.  Walker,  2  Abb.  Pr.  427;  S.  C,  23  Barb.  310,  to  be  merely 
dictum,  not  suBtained  by  the  anthoritieB  oited  by  him,  so  far  as  it  relates  to 
pablio  bodies  not  acting  judicially,  and  that  in  such  cases,  if  a  majority  may 
decide,  a  majority  is  a  quorum.  In  Perry  v.  Tynen^  22  Barb.  140,  F^ge,  J., 
citing  the  principal  case,  states  the  rule  to  be,  that  when  a  public  authority, 
judicial  in  its  nature,  is  conferred  on  several,  all  must  meet  and  consult, 
though  a  majority  may  decide;  and  that  where  the  power  is  ministerial,  a 
majority  must  concur  in  the  performance  of  the  act,  but  they  may  act  sep- 
arately. For  the  former  of  these  two  principles,  Downing  v.  Rugar  is  relied 
on  as  authority  in  Harrie  v.  Whitney,  6  How.  Pr.  176;  MaUer  qf  7%ir(y- 
fcurth  Street  Sewer,  31  Id.  51;  JliaUer  of  Fourth  Avenue,  11  Abb.  Pr.  200; 
Keeler  v.  Fro^,  22  Barb.  401;  People  v.  Supervieora  qf  Chenango  Co.,  II  N. 
Y.  571;  Johnson  v.  Dodd,  56  Id.  79.  To  the  point  that  where  an  act  to  be 
done  by  several  under  a  public  authority  is  performed  by  less  than  the  whole 
number,  if  the  proceedings  are  otherwise  regular,  it  will  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  all  met  and  consulted,  the  principal 
case  is  cited  in  Tucker  v.  lUuMn,  15  Barb.  480;  Perry  v.  Tynen,  22  Id.  141; 
Doughty  v.  Hope,  3  Denio,  253;  Board  qf  Commiieionera  v.  Doherty,  16  How. 
Pr.  49;  Board  qf  JBxdae  v.  Saekrider,  35  N.  Y.  158;  People  v.  Palmer,  52 
Id.  87. 

Pbbsumftion  that  Official  Butt  was  Rboulablt  Psrfobmbd:  See 
HartweU  v.  Root,  10  Am.  Dec  232;  Terry  v.  Bleight,  16  Id.  101;  Faurr  v.  Sims, 
24  Id.  306.  The  principal  case  is  cited  as  an  authority  on  this  subject  in  Britte 
estate,  15  Abb.  Pr.  41;  TuOM  v.  Wheeler,  6  Barb.  366;  MOkr  v.  Lewis,  4  X. 
Y.  568. 

JuSTiFiQATiON  OF  Offiosbs  bt  THEIR  Pbooess. — ^This  subjcct  Is  discussed 
at  length  in  the  note  to  Sanacool  v.  Boughton,  21  Am.  Dec.  190.  See  also 
Carle  v.  Deksdemier,  29  Id.  608;  Parker  v.  Walrod,  30  Id.  124;  Pierson  v. 
Oale,  Id.  487;  Lewis  v.  Avery,  Id.  469;  Haskins  v.  Young,  31  Id.  426,  and 
the  notes  to  those  decisions  refeiring  to  other  oases  in  this  series  on  the 
point. 


Gbookeb  v.  Gbanh 

[31  wnmKLL,  ail.] 

Hoeabt'b  GnaiFiOATB  is  Prima  Facib  SuFFiciKirT  EvmiNcni  that  notice  of 
non-payment  of  a  check  was  properly  directed. 

SnoiAL  Words  arb  kot  Essbntial  to  Rbyivs  a  Statutb  providing  for  the 
construction  of  a  railroad,  which  has  expired  because  the  work  has  not 
been  commenced  within  the  time  therein  limited,  but  a  statute  pawod  af- 
ter such  expiration  extending  the  time,  will  be  a  sufficient  revivor. 

BaomviNO  Sitbsoriptions  of  Stook  is  a  Ministbrial  Act  under  a  statute 
authorizing  commissioners  to  take  subscriptions,  and  subsequently  to  dis- 
tribute the  stock,  and  such  act  may  be  performed  by  an  agent  or  deputy, 
or  by  one  without  authority,  whose  act  is  afterwards  ratified  by  the  com- 
missioners. 

Distribution  of  Stock  is  a  Judicial  Act  under  a  statute  empowering  cer- 
tain commissioners  to  distribute  the  stock  of  a  corporation  among  the 
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"  in  aach  manner  as  they  shall  deem  most  conducive  to  the  in- 
tereets  of  the  said  corporation,"  and  all  the  oommiBsioners  most  be  pres- 
ent and  consult  respecting  snch  distribution,  or  the  proceeding  will  be 
without  jurisdiction  and  void. 

C6MMI88IONXBS  SzEROisiNO  JUDICIAL  PowxBS  Under  a  statute  must  all  meet 
and  ooosult,  though  a  majority  may  decide. 

DvTBiBUTioif  OF  Stogk  IS  A  CONDITION  Prxcxdbnt  to  the  existence  ot  a  cor- 
poration under  a  statute  providing  that  certain  parties  and  such  other 
persona  as  shall  become  stockholders  shall  constitute  the  corporation. 

Crick  Givkn  for  Stock  in  a  Gobforation  which  Aoquibss  no  Existkncb 
because  the  stock  is  not  distributed  by  the  number  of  commissioners  re- 
quired to  constitute  a  legal  board,  is  void  for  want  of  consideration. 

OonOSSIOSBBS  HAVB  NO  AUTHOBITT  TO  ReCBIYK  InDOBSXD  CHSCKS  IN  LUU 

OF  Gash,  especially  where  it  is  known  that  the  drawers  have  no  funds, 
under  an  mat  authorizing  them  to  take  subscriptions  for  stock  in  a  cor- 
pofatlon,  and  requiring  the  payment  of  a  certain  sum  upon  each  share 
at  the  time  of  subscription,  and  a  check  so  taken  is  void  as  against  the 
poUey  of  the  statute. 

Judos  and  not  ths  Jury  kust  Dsoids  whsthsr  Chkcks  arb  Bbgsivablb 
instead  of  cash  in  payment  of  a  percentage  required  by  statute  to  be  paid 
at  the  time  of  subscribing  for  stock  in  a  corporation. 

IsAUD  Practiced  bt  ComaasioNXR  upon  his  Co-comussioNBBs  as  to  the 
distribution  of  stock  in  a  corporation,  that  being  a  matter  in  which  they 
aie  acting  judicially,  does  not  render  their  proceedings  void  as  respects 
the  snbsoribers,  if  they  have  jurisdiction  in  the  premises. 

Mbaffuoation  of  a  Chbck  Takxn  upon  a  Subscription  of  stock  in  a  cor- 
poration by  paying  it  away  upon  the  private  debt  of  one  of  the  directors, 
win  not  vitiate  it  if  otherwise  valid. 

AflSDKPSiT  agamst  the  defendant,  as  drawer  of  a  oertain  oheok, 
payable  to  the  order  of  one  Saxton,  and  indorsed  by  him  and 
oertain  other  parties.  The  plaintifib  introduced  the  certificate  of 
a  notary  to  prove  presentment  and  notice,  from  which  it  ap- 
peared that  the  notice  was  sent  by  mail  to  the  drawer  and  in- 
doisers  at  Fredonia,  bat  there  being  no  evidence  offered  to  show 
that  they  resided  at  that  place,  the  defendant  moved  for  a  non- 
suit on  that  ground,  and  also  on  the  ground  of  an  alleged  va- 
riance between  the  check  produced  in  evidence  and  that  de- 
scribed in  the  plaintiffs'  bill  of  particulars.  The  motion  was 
overmled.  From  the  evidence  offered  by  the  defendant,  it  ap- 
peared that  the  check  in  question  was  given  in  payment  of  the 
percentage  required  by  statute  upon  a  subscription  by  the  de- 
fendant for  certain  shares  of  stock  in  the  Buffalo  and  Erie  rail- 
road company.  The  evidence  tended  further  to  show  that  the 
commissioners  who  took  the  subscription  and  received  the  check, 
knew  that  the  defendant  had  no  funds  in  the  bank,  and  trusted 
entirely  to  the  credit  of  the  drawer  and  indorsers,  and  that  it 
was  the  understanding  that  it  was  not  to  be  presented  for  thirty 
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days.  The  evidence  as  to  the  commissioners'  practice  in  taking 
uncurrent  bills  and  indorsed  checks  from  other  subscribers,  is 
sufficiently  stated  in  the  opinion.  It  further  appeared  that  some 
of  the  commissioners  appointed  by  the  act  to  receive  subscriptions, 
were  not  present  when  the  subscriptions  were  received,  nor  when 
the  stock  was  distributed.  This  was  one  of  the  grounds  relied 
on  by  the  defendant  as  rendering  the  proceedings  void,  and  his 
check  worthless.  It  further  appeared  that  one  of  the  commis- 
sioners practiced  a  fraud  on  his  colleagues  by  acting,  without 
their  knowledge,  as  the  agent  of  a  person  who  desired  to  have  the 
road  established  along  a  certain  route,  and  by  procuring  large 
subscriptions  of  stock  for  his  benefit,  in  the  names  of  other  par-^ 
ties.  The  result  was,  that  although  the  majority  of  the  com- 
missioners intended,  in  distributing  the  stock,  to  give  a  majority 
of  it  to  those  favoring  another  route,  they  were  induced  by  the 
practices  of  their  colleague,  to  distribute  the  majority  of  the 
stock  to  those  subscribers  who  favored  the  route  preferred  by 
the  person  in  whose  interest  such  colleague  was  aotdng.  It  fur- 
ther appeared  that  the  defendant's  check  was  put  in  circulation 
with  others,  contrary  to  the  express  directions  of  a  majority  of 
the  commissioners,  made  after  discovering  the  fraud  practiced 
on  them,  and  it  was  paid  away  on  the  private  debt  of  Van  Buien. 
one  of  the  directors  of  the  corporation.  The  plaintiflB  admitted 
that  the  check  in  their  hands  was  subject  to  the  same  equities 
as  it  would  be  in  the  hands  of  the  corporation.  It  further  ap- 
peared that  the  construction  of  the  road  was  not  commenced 
until  Jtdy,  1836,  after  the  expiration  of  the  time  limited  in  the 
original  act  of  incorporation  of  April  14,  1832.  The  plaintifis 
contended,  however,  that  the  provisions  of  that  act  were  re- 
vived and  continued  by  the  act  of  May  7,  1836,  by  which  the 
time  for  commencing  the  work  was  extended,  and  the  judge  so 
charged  the  juiy  against  the  request  of  the  defendant.  The 
judge  also  instructed  the  juiy,  contrary  to  the  request  and 
prayer  of  the  defendant,  that  the  commissioners  acted  minis- 
terially, and  not  judicially,  in  receiving  subscriptions  and  dis- 
tributing the  stock,  although  they  had  a  discretion  as  to  the  per- 
sons who  shotdd  receive  stock  and  the  amoimts,  and  that  there- 
fore all  need  not  concur,  but  a  majority  could  act;  and  that  the 
fraudulent  conduct  of  one  of  the  commissioners  did  not  in- 
validate the  proceedings  of  the  majority  who  acted  in  good 
faith,  and  though  it  might  affect  the  titie  of  those  for  whom 
such  commissioner  obtained  stock,  it  could  not  affect  the  de- 
fendant, who  had  received  his  stock  in  precise  accordance  with 
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Ills  subscription  and  with  the  intention  of  the  majority  of  the 
commissioners,  and  had  voted  upon  it,  and  could  not  now  object 
that  others  had  been  defrauded,  or  that  he  would  have  realized 
greater  benefits  if  the  majority  of  the  stock  had  been  issued  to 
other  parties  than  those  who  had  obtained  it  through  the  fraud- 
ulent conduct  of  one  of  the  commissioners.  The  judge  also, 
contrary  to  the  request  of  the  defendant,  left  it  to  the  jury  to 
decide,  as  a  matter  of  fact,  whether  the  checks  received  by  the 
commissioners  were  received  in  the  ordinary  course  of  business 
as  cash  payments,  without  any  agreement  to  give  credit  to  the 
subscribers,  and  instructed  them  that  if  they  should  so  find,  it 
would  be  a  valid  payment  under  the  statute.  Verdict  for  the 
plaintifb,  and  a  motion  for  a  new  trial,  based  on  ezoeptions  to 
the  rulings  of  the  judge  at  the  circuit. 

A.  IbberandS.  SievenSy  for  the  defendant,  claimed:  1.  That  the 
nonsuit  should  have  been  allowed;  first,  because  of  the  variance 
above  referred  to,  and  second,  because  there  was  no  evidence 
that  the  notice  was  sent  to  the  drawer's  place  of  residence. 

2.  That  the  act  of  1832  was  not  revived  by  the  act  of  1836. 

3.  That  the  acts  of  the  commissioners  in  receiving  subscrip- 
tions and  distributing  stock  were  void  because  all  did  not  unite. 

4.  That  the  check  was  void;  first,  because  taken  without  author- 
ity, and  second,  because  there  was  no  legal  payee.  5.  That  the 
check  was  void  because  the  commissioners  cotdd  take  cash  only 
in  payment.  6.  That  the  fraud  of  one  of  the  commissioners 
vitiated  the  proceedings.  7.  That  the  misapplication  of  the 
check  would  bar  a  recovery. 

M.  T.  BeynoLdHj  for  the  plaintifiGs. 

By  Court,  Coweh,  J.  The  first  subdivision  of  the.plaintifTa 
first  point  does  not  arise.  The  declaration  and  bill  of  particu- 
lars delivered  with  it  are  not  set  out  in  the  bill  of  exceptions, 
80  that  we  can  judge  whether  there  was  a  variance  or  not  from 
the  check  given  in  evidence.  As  to  the  second  subdivision  of 
the  first  point,  the  notary's  certificate  is  not  set  forth.  Non  con^ 
9tai,  but  it  was  well  on  its  face,  and  sufficient  to  prove  notice. 
If  the  objection  mean  that  index)endent  proof  should  have  been 
given  that  the  notice  was  properly  directed,  that  is  a  mistake. 
The  certificate  is,  per  se^  prima  facie  sufficient  evidence  that  it 
ivas  properly  directed:  2  R.  S.  212,  sec.  46,  2d  ed. 

The  second  point  of  the  defendant  is  not  well  taken.  The 
act  of  1836  does  not  say  in  terms  that  the  first  act  shall  be  re- 
vived; but  it  does  the  same  thing  by  implication.    The  first  act 
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had  expired  by  its  own  proTision,  because  the  load  had  not  been 
conunenoed  within  four  years.  The  last  act  declares  that  the 
time  shall  be  extended,  and  then  professes  to  amend  the  former 
act  and  repeal  parts  of  it.  The  meaning  of  the  legislature  is 
perfectly  plain;  and  apt  words  are  not  essential:  Dwarris  on 
Statutes,  702,  703. 

As  to  the  defendant's  third  and  fourth  points,  the  receiTing 
of  subscriptions  was  not  a  ministerial  act.  Any  one  had  a  right 
to  subscribe  and  pay  in  the  four  per  cent.  Such  an  act  might 
be  allowed  by  an  agent  or  deputy  appointed  by  the  commis- 
sioners, or  by  one  without  authority  at  the  time;  the  acts  being 
afterwards  ratified  by  the  board.  But  the  question  is  different 
as  to  the  distribution  of  stock.  The  fourth  section  provides 
that ''  if  more  than  six  hundred  and  fifty  thousand  dollars  shall 
have  been  subscribed,  they  (the  commissioners)  shall  distribute 
the  said  stock  among  the  several  subscribers  in  such  manner  as 
they  shall  deem  most  conduciye  to  the  interests  of  the  said  cor- 
poration:''  Statutes,  ses.  of  1832,  p.  191.  Here,  it  appears  U> 
me,  is  a  judicial  power  vested  in  the  commissioners;  a  power  to 
exercise  a  discretion  founded  on  such  considerations  as  may  ap- 
pear to  them  beneficial  to  the  company's  interests.  These  may 
be  various  and  important,  while  the  decision  is  in  its  nature  be- 
yond the  reach  of  appeal:  Walker  v.  Devereana,  4  Paige,  229. 
And  see  The  People  ex  rel.  Case  v.  CoUins,  19  Wend.  56,  60,  etc. 
Then  it  has  long  been  perfectly  well  settled  that  where  a  statute 
constitutes  a  board  of  commissioners  or  other  officers  to  decide 
any  matter,  but  makes  no  provision  that  a  majority  shall  consti- 
tute a  quorum,  all  must  be  present  to  hear  and  consult,  though 
a  majority  may  then  decide :  Ex  parte  Bogera,  7  Cow.  526, 529, 580, 
and  the  cases  there  cited,  and  see  note  (a).  The  statute,  2  B.  S. 
458,  sec  27,  2d  ed.,  was  passed  in  affirmance  of  this  rule,  which 
it  adopts  in  terms.  The  rule  has  been  applied  to  ordinary  com- 
missioners of  highways:  Babcock  v.  Larnb^  1  Cow.  238,  and  a 
statute  was  thought  necessary  to  qualify  the  rule  in  this  case, 
which  has  been  done  slightly  by  1  B.  S.  520,  sec.  129,  2d  ed. 

The  statute  in  question,  section  1 ,  provides  that  Heman  McClnre, 
Benjamin  Walworth,  John  Crane,  and  such  other  persons  as 
shall  become  stockholders,  shall  constitute  the  corporation,  and 
if  no  stock  was  distributed,  there  is  no  corporation.  The  objec- 
tion that  there  was  no  party  payee  who  could  legally  receive  the 
check,  is  unfounded  in  fact.  Saxton  was  a  competent  payee. 
But  the  awarding  and  distributing  of  the  stock  by  the  proper 
authority  was  a  condition  precedent  to  the  existence  of  the  cor- 
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pontion.  This  is  the  view  taken  hy  the  present  chancellor  in 
WaUoer  y.  Devereaux^  4  Paige,  229,  upon  a  statute  with  similar 
proTiaions  as  to  the  mode  of  organization,  under  which  the  Utioa 
and  Schenectady  railroad  company  was  constituted,  and  which 
Tiew  I  am  satisfied  is  perfectly  sound.  The  distribution  being 
conducted  throughout  by  a  number  of  commissioners  not  suffi- 
cient to  constitute  a  legal  board,  was  coram  nonjiLdice,  and  void. 
It  follows  that  there  never  was  any  corporation.  The  defendant 
got  no  stock,  and  all  consideration  for  the  check  has  failed. 
See  also  the  reasoning  of  Lansing,  chancellor,  in  Jenkins  y. 
Union  Turnpike  Co.,  1  Cai.  Cas.  in  Err.  94,  95. 

With  r^;ard  to  the  fifth  point,  the  commissioners,  in  a  matter 
wherein  they  had  a  right  to  act,  received  uncurrent  money  and 
indorsed  checks,  instead  of  cash  for  the  percentage,  required 
by  the  act  to  be  paid  at  the  time  of  the  subscription.  I  can  not 
collect  from  the  evidence  that  they  made  any  serious  stand  on 
the  condition  that  cash  should  be  paid.  By  cash  I  mean  specie, 
or  its  equivalent  in  current  bills  of  specie^paying  banks.  They 
leceived  uncurrent  money  for  a  while,  and  at  last  resolved  to 
receive  checks,  lending  an  easy  ear  to  the  presumption  urged 
upon  them,  that  a  drawer  of  a  check  had  current  funds  in  place. 
I  can  not  feel  a  doubt  on  reading  the  evidence  that  the  whole 
was  a  mere  evasion  of  the  statute.  In  that  I  certainly  differ 
from  the  jury  to  whom  the  question  was  left.  It  ought  not  to 
have  been  left  to  a  jury,  whether  knowingly  paying  and  receiv- 
ing tmcurrent  money  was  a  compliance  with  the  mandate  of  the 
l^gidatnre.  At  what  discount  the  money  stood  does  not  appear. 
It  must,  I  think,  have  been  wretchedly  worthless  to  have  been 
uncurrent  amid  the  inflations  of  1836.  The  checks  were  received 
mainly  because  they  were  preferred  to  this  uncurrent  money. 
There  was  some  question  started  Whether  the  drawers  had  funds, 
those  very  drawers  too  who  had,  it  seems,  nothing  but  uncurrent 
money  to  pay.  A  good  indorser  was  required;  but  looking  at 
the  whole  transaction,  this  was  evidently  a  substitution  of  indi^ 
vidnal  credit  for  cash  payment.  Giving  time  of  payment  was 
talked  of,  inasmuch  as  the  money  would  not  be  wanted  for  im- 
mediate use.  I  think  the  jury  fell  into  a  plain  mistake  when, 
under  the  charge  of  the  judge,  they  pronounced  this  the  ordi- 
nary course  of  receiving  checks,  to  effectuate  a  cash  payment. 
Why  are  they  taken  as  cash  in  the  ordinary  course  of  business  ? 
Because  they  are  a  mere  transfer  of  money  which  a  man  has  at 
his  banker's.  I  do  not  deny  that  receiving  an  occasional  check 
might  have  been  a  fair  substitute.    But  checks  being  crowded 
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ou  the  oommissioners  in  a  mass,  because  no  subscriber  had 
anything  but  uncurrent  money  to  pay,  is  another  matter.  The 
commissioners  might  as  well  have  received  anything  else  which 
an  accommodating  construction  would  call  an  equivalent  for 
cash.  But  the  statute  did  not  allow  a  mere  equivalent.  It  would 
not,  for  instance,  have  recognized  a  mortgage  or  stocks  as  a  pay- 
ment, of  whatever  value.  The  commissioners  were  here  acting 
ministerially,  and  if  they  have  not  pursued  the  purposes  of  the 
statute,  their  acts  can  not  be  sustained. 

I  am  therefore  strongly  inclined  to  the  opinion  that  the  check 
in  question  was  void,  as  contraiy  to  the  policy  of  the  statute. 
Nor  can  there  be  any  doubt,  I  imagine,  that  the  comtemplated 
corporation,  if  I  am  right  as  to  the  facts,  failed  of  going  into 
existence,  for  want  of  the  proper  payments  as  a  condition  prece- 
dent. Such  is  the  doctrine  laid  down  by  Chancellor  Lansing  in 
Jenkins  v.  Union  Turnpike  Co.,  1  Cai.  Cas.  in  Err.  94,  95,  and 
recognized  by  this  court  in  Ooshen  Turnpike  Co.  v.  Bariin,  9 
Johns.  217  [6  Am.  Dec.  273];  and  see  Highland  T  P.  Co.  v.  Hb- 
Kean,  11  Johns.  98,  and  DtUchesa  Cotton  Manufactory  v.  Daris^ 
14  Id.  238  [7  Am.  Dec.  469].  These  cases  go  farther.  Each  sub- 
scriber must  pay  as  a  condition  to  his  own  liability  attaching. 
Payment  was  a  requisite  which  the  commissioners  could  not 
waive:  Starr  v.  ScoU^  8  Conn.  483. 

As  to  the  sixth  point:  the  fraud  practiced  by  one  of  the  com- 
missioners was,  I  think,  properly  treated  by  the  judge  as  not 
vitiating  the  whole  proceeding,  if  it  had  been  otherwise  r^fular. 
He  deceived  his  co-commissioners,  who  took  it  upon  them  to  dis- 
tribute the  stock.  In  this  they  acted  judicially;  and  had  they 
been  a  quorum,  their  judgment  wotdd  have  been  binding,  notr- 
withstanding  the  fraud.  A  judgment  is  sometimes  void  where 
it  is  got  up  coUusively,  and  with  a  view  to  cheat  a  third  person, 
who  has  no  chance  of  being  heard.  It  is  then  void  in  respect 
to  that  person,  who  may  impeach  it  in  a  collateral  suit.  But  it 
is  never  holden  void  as  to  a  party  who  has  legal  notice  and  may 
be  heard  to  contest  it,  even  though  the  judges  and  party  com- 
plaining may  be  defrauded  either  in  respect  to  the  form  of  pro- 
ceeding or  the  merits.  The  party  injured  being  before  the  court, 
must  take  his  remedy  there  in  the  course  of  the  suit.  That  a 
stranger  may  impeach  a  covinous  or  collusive  judgment,  see  The 
Duc1ie88  of  Kingston's  case,  passim,  11  St.  Tr.  198,  Haigr.  ed., 
and  especially  page  262.  But  that  a  party  or  privy  shall  not, 
see  1  Ph.  Ev.,  7th  Lond.  ed.  346;  Peck  v.  WoodbHdge,  3  Day,  30; 
and  note  (c)  to  Doe  dent.  Day  v.  Haddon,  3  Doug.  312,  31& 
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Where,  in  a  proceeding  like  that  now  in  question,  a  quorum  of 
commissioners  assemble  asd  the  payments  are  regularly  made, 
the  board  acquire  jurisdiction,  and  the  subscribers  are  to  be  con- 
sidered as  parties  to  the  adjudication,  by  which  the  stock  is  dis- 
tributed. The  objection  that  the  check  was  misapplied,  being 
turned  out  by  Van  Buren,  may  be  true;  but  it  wotdd  not  vitiate 
it,  if  it  was  valid  in  its  concoction,  or  if  it  became  valid  by  the 
due  organization  of  the  company.  In  such  an  event,  it  could 
not  be  Tnat<erial  to  the  defendant  in  what  name  the  collection 
was  enforced.  He  would  obtain  his  stock  and  pay  the  stipu- 
lated compensation;  and  the  directors  would  be  accountable  for 
the  amount  of  the  check,  at  least  Van  Buren  would  be,  if,  as 
suggested,  he  was  one  of  them.  The  point,  however,  does  not 
appear  to  have  been  raised  at  the  trial. 

But  as  the  corporation  do  not  apx>ear  to  have  been  organ- 
ized, there  having  been  no  quorum  to  distribute  the  stock;  and 
as  the  receiving  of  the  uncurrent  money  and  checks  was  in  fraud 
of  the  statute,  the  check  in  question  is  void,  both  as  wanting  a 
consideration,  and  as  an  act  which  violated  the  policy  of  the  law. 

New  trial  granted;  costs  to  abide  the  event. 


NoTABT*^  CEBTnriGATB  AS  EviDENOB  ov  NOTICE:  See  Stewart  v.  AUuon^ 
9  Am.  Deo.  433;  Browne  v.  Philadelphia  Bank,  Id.  463;  Smith  v.  MeManM, 
Tt  Id.  519;  SmUh  v.  JaneB,  32  Id.  527,  and  cases  cited  in  the  notes  thereto. 

AuTHOBiTT  DxLBOATKD  TO  SEVERAL,  HOW  EXECUTED:  See  Downing  ▼. 
RuQort  aMte,  223,  and  caeee  cited  in  the  note  thereto.  To  the  point  that  where 
a  public  authority  is  conferred  upon  several,  all  must  meet  and  consult,  un- 
less the  statute  makes  a  less  number  a  quorum,  though  a  majority  may  de- 
cide, especially  where  the  power  is  judicial  in  its  nature,  the  principal  case 
is  dted  as  anthority  in  Doughty  v.  Hope,  3  Denio,  253;  Perry  ▼.  Tynen,  22 
Barb.  140;  Keeler  v.  Froat,  Id.  400;  ParroU  v.  Knickerbocker  Ice  Co,,  38  How. 
Pr.  510;  S.  C,  8  Abb.  Pr.  (N.  S.)  236;  OaUey  v.  AapinwaU,  3  N.  Y.  505; 
People  V.  No9trand,  46  Id.  383;  Birge  v.  People,  5  Park.  Crim.  13;  PeopU  v. 
CogUa,  47  CaL  363;  Peay  v.  Sehenek,  Woolw.  C.  C.  188.  Where,  however, 
the  majority  act,  and  the  proceeding  is  regular,  the  presence  and  concurrence 
of  all  will  bo  presumed,  in  the  absence  of  evidence  to  the  contrary:  Tucker  v. 
lianthi,  15  Barb.  480,  also  citing  the  principal  case. 

Patmsnt  of  Pebcentaob  Requibed  bt  Statute  oir  Subsobiptioks  of 
Sit)CK  is  a  condition  precedent,  which,  if  dispensed  with,  renders  the  snb- 
KriptioQ  void:  IJibemia  T»  Corp,  v.  Henderson,  11  Am.  Dec  593. 

Patmekt  by  Check,  whbtheb  Patmeiyt  in  Cash.  —To  the  general  posi- 
tioD  that  a  ^layment  by  check  is  not  a  cash  payment,  particularly  in  cases 
^here  payment  of  a  percentage  on  a  subscription  of  stock  is  required,  the 
principal  case  is  dted  in  Ogdentburgh  etc,  B,  R.  Co.  v.  WoUey,  1  Keyes,  130, 
per  Johnson,  J,,  dissenting;  Syracuse  etc,  R,  R,  Co.  v.  Gere^  4  Hun,  304;  S.  C, 
6  N.  Y.  3.  C.  (T.  &  C.)  638.  In  Thoip  v.  Woodliull,  1  Sandf.  Ch.  417, 
vhich,  like  the  case  last  above  cited,  was  one  relating  to  the  payment  of  the 
peroentage  required  by  statute  on  a  subscription  of  stywk,  Crocker  v.  Crane 
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was  eommented  on,  and  it  was  held,  following  the  intimation  of  Cowen,  J., 
that  an  occasional  receipt  of  payment  by  the  subscriber's  check  wonld  not  be 
invalid.  In  the  case  of  Beach  v.  Smithy  28  Barb.  261,  which  was  also  one  in- 
volving  the  validity  of  a  payment  of  the  required  percentage  on  a  subscrip- 
tion of  stock.  Bacon,  J.,  referring  to  Wendell's  report  of  Crocker  v.  Crane^ 
says:  "The  marginal  note  of  the  reporter  states,  as  a  point  decided  by  the 
court,  that  the  company  was  not  authorized  to  receive  checks  in  payment  of 
tlie  sum  required  to  be  paid,  but  that  specie  or  its  equivalent  current  bills  of 
specie-paying  banks  must  be  demanded.  Looking  at  the  facts  in  that  case, 
and  the  opinion  of  the  court,  it  is  manifest  that  they  intended  to  hold  no 
such  broad  proposition  as  this."  His  honor  then  goes  on  to  show  that  the 
decision  in  the  principal  case,  being  limited  to  the  facts  before  the  court,  re- 
lated simply  to  the  validity  of  a  payment  by  check  upon  such  a  snbscriptioii 
where  it  was  known  that  the  drawer  had  no  funds. 

InTBNnoN  €k>vxRNS  IN  GoMBTsnixo  A  Statutb  if  such  intention  can  be  dis- 
covered, though  it  be  apparently  contrary  to  the  letter  of  the  statute:  PeopU 
v.  VenUng,  1  Hilt.  274;  S.  C,  13  How.  Pr.  444,  citing  Crocker  v.  Crctne, 
That  the  intention  has  a  controlling  influence  in  the  ooDstmotion  of  a  statute, 
see  PeopU  v.  UUea  Ins.  Co.,  8  Am.  Dec.  243;  Omdorfy.  Turman,  21  Id.  606; 
but  the  intention  must  be  sought  for  in  the  statute  itself:  8aUmg  v.  McKim- 
ney,  19  Id.  722. 


MOBBIS  V.  SOOTT. 

[SI  Wbsobll,  381.] 

Oasb  iok  MAUcnons  Pbosboutzon  in  Coubt  wrrHoirr  Jubodictiov  wiU  lie 
if  the  malice  and  falsehood  be  put  forward  as  the  gravamen  and  the  ar- 
rest as  the  consequence.  Hence,  in  such  an  action  an  aU^gatkm  that  the 
court  had  jurisdiction  is  unnecessary. 

Ebbob  from  Alleghany  common  pleas  in  an  action  on  the  case 
for  a  malicious  prosecution.  The  charge  was  that  tiie  defendlant 
had  malidouslj  and  witiiout  probable  cause  complained  to  a 
magistrate  against  the  plaintiff,  and  caused  his  arrest  for  the  of- 
fense of  assisting  a  party  in  remoTing  his  property  to  defraud 
his  creditors,  upon  which  charge  the  plaintiff  was  tried  and  ac- 
quitted. Under  a  plea  of  the  general  issue,  eyidence  offered  to 
prove  the  declaration  was  excluded,  because  there  was  no  allega- 
tion that  the  magistrate  had  jurisdiction.  Nonsuit,  and  the 
plaintiff  brought  error. 

8.  B.  Cooleyj  for  the  plaintiff. 

O,  Miles,  for  the  defendant. 

By  Court,  Cowen,  J.  Authorities  are  cited  by  the  counsel 
for  the  plaintiff  in  error,  that  an  action  on  the  case  lies  for  a 
malicious  prosecution,  although  the  court  in  which  it  is  insti- 
tuted had  no  jurisdictiou.     Oodin  y.  WUoock,  2  Wils.  302.     In 
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SmUh  y.  CaOel,  Id.  376,  it  is  said :  < '  The  sting  of  all  these  kinds  of 
actions  is  malice  and  falsehood,  and  the  injuiy  done  in  pursuance 
thereof."  The  question  has  also  been  much  discussed  in  a  later 
case,  on  error:  Elsee  v.  Smiih,  1  Dow.  &  Ey.  97;  S.  C,  2  Chit.  304. 
A  party  who  pursues  amanbyarrest  in  acourt  destitute  of  juris- 
diction, maybe  sued  in  trespass  for  the  false  imprisonment;  and 
the  objection  is,  that  whatever  might  have  been  his  malice,  and 
however  plain  the  want  of  probable  cause,  the  injured  man  can 
not  bring  an  action  on  the  case,  especially  if  he  mention  and 
daim  damages  in  his  declaration  for  the  arrest  and  imprison- 
ment. In  such  case,  he  has  committed  an  assault  and  false  im- 
prisonment, an  act  which,  in  its  own  nature,  is  a  trespass  vi  ei 
armis.  But  taking  the  authorities  together,  they  give  a  decided 
countenance  to  an  action  on  the  case,  though  there  may  be  a 
total  want  of  jurisdiction,  provided  the  malice  and  falsehood  be 
pat  forward  as  the  gravamen,  and  the  arrest  or  other  act  of  tres- 
pass be  claimed  as  the  consequence.  This  case,  therefore,  as  it 
stood  at  the  common  law,  seems  properly  set  down  by  Mr. 
Chitty  as  presenting  a  right  to  elect  between  case  and  trespass: 
1  Ghii  PI.  127,  Phil.  ed.  of  1828.  But,  be  that  as  it  may,  a 
dear  right  of  election  arises  under  the  statute:  2  R.  S.  456,  2d 
ed.,  sec.  16.  Hy  that  section,  case  may  now  be  brought  for  al- 
most any  trespass  affecting  the  person  or  personal  property. 
Conceding,  therefore,  that  the  declaration  failed  to  show  juris- 
diction, the  evidence  offered  should  have  been  received. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  go  from 
the  court  below,  the  costs  to  abide  the  event. 


Cask  will  Lib  wor  Malicious  Prosxoution  in  Ooubt  ha  vino  no  Jxraa- 
DicnoN,  WHEN:  See  Stone  ▼.  Sieoens,  30  Am.  Deo.  611,  in  the  note  to  which 
the  prerioas  cases  in  this  series  respecting  octions  on  the  case  for  a  malicious 
proseeation  are  collected.  The  doctrine  above  laid  down,  that  case  will  lie 
for  a  malicioits  prosecotion  in  a  court  having  no  jurisdiction,  where  malice 
and  &]aehood  are  the  gravamen  of  the  oflfense,  is  referred  to  with  apparent 
^iproval  in  PlaU  v.  2liU$f  1  Edm.  232,  but  is  held  not  to  apply  where  maUce 
sad  &]aehood  are  not  the  gravamen.  In  the  same  case  in  the  supreme  court 
the  principal  case  was  again  distinguished:  Hice  v.  PlaU,  3  Denio,  83.  The 
eass  is  also  cited  as  somewhat  analogous  to  the  one  before  the  court  in  Dennia 
T.  J^jfoii,  63  Barb.  140;  S.  C,  5  liOns.  251;  S.  O.  in  court  of  appeals,  65  N. 
Y.  389.  In  that  case  the  prosecution  complained  of  waa  in  a  court  of  compe- 
tsnt  jurisdiction,  but  the  charge  on  which  the  prosecution  was  instituted  did 
not  eoBstitate  a  crime. 
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HOWABD  V.  ThOMPSOK. 

[ai  Wbmdbll,  819.] 
AonOH  f  OB  LiBBL  LiXS  FOB  ADDBBaSINO  LSTXEBS  TO  PlTBUO  OmCIB  ChABO- 

DTO  SuBOBDiNATX,  vhom  he  iB  aathorized  to  remove,  with  frand  and  mal- 
feaaanoe  in  the  execution  of  hia  trust;  but  to  roaintain  the  action  the 
plaintiff  must  prove  malice  and  want  of  probable  canae,  as  in  an  action 
for  malicioas  proeeoation. 

KhOWLBDOB  OB  ImrOBMATION  OF  A    GONyKBSION  OF    PiTBLIO  PbOPBBTT  BT 

AN  OiTiCEB  to  his  own  use,  fomlBhee  soffioient  probable  canae  for  ad- 
dressing a  letter  to  snch  officer's  superior  to  procure  his  removal  to  defeat 
an  action  of  libel  therefor,  or  at  least  to  be  left  to  the  jury,  althoogh, 
unknown  to  the  defendant,  such  conversion  was  anthorized,  and  although 
the  defendant  was  actuated  by  ill-will. 

Pbobablb  Cause,  whsbb  thb  Facts  abb  Ukdispotbd,  is  a  question  of 
law  in  actions  for  malicious  prosecution  or  for  libel  in  the  nature  of  ma- 
licious prosecution. 

Defendant  havino  Pleaded  Justifioation  mat  Waive  such  Plea  at  the 
trial  and  rely  upon  proof  of  probable  cause,  in  actions  for  malicioos 
prosecution  or  qwm  such,  because  probable  cause  is  a  complete  bar  to 
the  action  in  such  cases,  and  not  merely  matter  of  mitigation. 

AonoN  for  libel.  The  case  appears  sufficiently  from  the  opin- 
ion.   Motion  for  a  new  trial  after  a  verdict  for  the  plaintiff. 

D,  Lardy  jun,y  and  J.  W.  Oerard,  for  the  defendant. 

H.  NicoUy  for  the  plaintiff. 

By  Court,  Cowen,  J.  This  is  an  action  in  which  the  plaintiff, 
Howard,  complains,  that  while  he  held  the  office  of  inspector  of 
the  customs  and  keeper  of  the  public  stores  of  the  United  States, 
the  defendant  falsely  libeled  him  by  addressing  certain  letters 
to  the  secretary  of  the  treasury,  charging  and  offering  to  prove 
that  the  plainidff  had  been  guilty  of  fraud  in  the  execution  of 
his  trust  as  such  keeper;  specifying  particularly  the  conyersion 
of  timber  belonging  to  the  United  States  in  1832.  The  secretary 
of  the  treasury  was  the  officer  who  had  legal  cognizance  of  the 
complaint,  and  the  power  of  removing  the  plaintiff  on  its  being 
substantiated.  For  some  reason,  however,  the  investigation, 
which  we  must  presume  was  dtdy  made,  proved  so  unsatisfac- 
tory to  the  secretary,  that  he  thought  it  his  duty  to  deliver  up 
the  letters  to  the  plaintiff;  and  they  were  used  by  him  as  evi- 
dence to  the  jury.  The  defendant  had  given  notice  with  his 
plea,  that  he  would  prove  the  truth  of  his  charge  in  bar;  and 
seems  to  have  entertained  the  confidence  of  being  able  to  do  it, 
till,  on  the  trial,  he  became  so  doubtful  of  success  in  convincing 
the  jury,  that  on  the  plaintiff's  resting,  he  avowedly  abandoned 
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the  attempt,  and  staked  his  defense:  1.  Upon  the  unwarrantable 
nature  of  the  prosecution;  and  2.  On  evidence  that,  though  he 
might  have  been  mistaken,  yet  the  circumstances  were  such  as 
to  have  afforded  at  least  probable  cause  for  the  representations 
he  had  made.  The  first  ground  was  presented  in  the  form  of  a 
motion  for  a  nonsuit,  insisting  that  the  plaintiff  must,  as  in  the 
ordinary  case  of  a  malicious  prosecution,  show  a  want  of  prob- 
able cause.  The  judge  thought  otherwise,  holding  that  the 
proof  given  of  the  defendant's  ill  will  towards  the  plaintiff  was 
enough  to  carry  the  cause  to  the  jury.  This  presents  the  first 
question  which  we  are  called  upon  to  examine.  Does  a  com- 
plaint addressed  by  a  citizen  to  the  proper  tribunal  against  an- 
other, from  motives  of  ill  will  towards  the  latter,  subject  the 
complainant  to  an  action  of  slander,  as  for  a  libel,  unless  it  be 
apparent  that  it  was  without  probable  cause  ?  It  may  be  put 
still  more  shortly;  is  it  subject  to  be  prosecuted  as  a  libel  ?  Must 
it  not  be  pursued  as  a  malicious  prosecution  or  complaint  ? 

This  is  not  precisely  like  the  case  of  a  written  communication 
between  private  persons,  concerning  their  own  affiurs,  nor  was  it 
addressed  to  a  man  or  a  set  of  men  chosen  by  a  voluntary  society, 
a  bishop  or  presbytery  for  example,  and  having,  by  common 
consent  among  the  members,  a  power  to  redress  grievances. 
It  is  therefore  not  necessary  to  inquire  whether,  in  such 
instances,  an  action  for  a  libel  may  not  be  brought  in  the  com- 
mon form.  It  has  generally  been  so  brought;  and,  though  the 
oommunication  has  been  deemed  prima  facie  privileged,  yet  I 
believe  where  ill  will  towards  the  plaintiff  has  appeared,  or 
motives  of  interest,  and"  the  defendant  has  failed  in  proving  at 
least  probable  cause,  the  action  has  generally  been  sustained. 
The  rule  in  respect  to  such  mere  private  communications  seems 
to  have  been  laid  down  very  sensibly  by  Mr.  Justice  J.  Parke,  in 
Cockayne  v.  Hodghmon^  5  Car.  &  P.  543.  The  defendant  had 
made  representations  by  letter  to  Lord  Anglesey  against  his 
gamekeeper.  In  an  action  by  the  latter,  the  defendant  failed 
to  prove  the  truth,  relying  on  the  good  faith  with  which  he  made 
the  communication.  The  judge  left  it  to  the  jury,  mainly  on 
the  letter  itself,  whether  it  was  such  as  a  man  wotdd  write 
merely  wishing  to  put  Lord  Anglesey  on  his  guard,  and  cause 
him  to  institute  an  inquiry;  or  whether  the  defendant  was  act- 
uated by  malice,  and  wished  to  supplant  the  plaintiff.  In  the 
former  case,  he  said  the  defendant  was  entitled  to  a  verdict;  in  the 
latter,  the  plaintiff.  This  too  was  after  very  clear  proof  that  the 
defendant  had  been  told  the  stories  which  he  had  written  to 
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Lord  Anglesey,  and  seems  to  have  had  probable  cause.  He  had 
also  been  requested  by  Lord  Anglesey  to  give  him  information 
of  anything  wrong.  The  letter  was  put  on  the  naked  footing  of 
a  libel;  for  it  was  said  the  defendant  could  not  prove  its  truth 
without  a  plea  of  justification;  which  is  clearly  otherwise  where 
an  action  is  brought  for  a  malicious  prosecution. 

The  principle  of  the  case  cited  and  a  number  of  others  which 
preceded  it,  is  very  obvious.  The  private  business  of  society 
could  not  be  conducted  without  the  liberty  of  speaking  and 
writing  in  the  honest  pursuit  of  its  purposes,  even  though, 
under  other  circumstances,  the  words  would  be  slanderous;  and 
though  all  that  is  said  be  a  mistake,  yet  the  words  shall  not, 
for  that  reason  alone,  be  actionable.  The  distinction  was  a  good 
deal  considered  in  Bromage  v.  Prasser,  4  Bam.  &  Cress.  247, 
where  it  was  allowed  in  a  case  of  oral  slander.  And  see  Holt  on 
Libels,  197;  also  Delany  v.  Jones^  4  Esp.  191.  But  actual  ill 
will  towards  the  plaintiff  may  raise  a  presumption  in  the  mind 
of  the  jury,  that  the  appearance  of  a  lawful  purpose  was  as- 
sumed in  order  to  injure  him.  When  they  are  brought  to  be- 
lieve this,  it  is  their  duty  to  find  that  the  defendant  acted  in 
fraud  of  the  law,  which  gives  the  privilege,  and  award  damages 
against  him.  Whenever  the  communication  is,  for  this  or 
any  other  cause,  taken  out  of  the  protective  rule,  the  law 
acts  upon  it  directly  as  a  slander. 

The  rule  is  known  to  be  different  where  the  communication 
made  or  caused  is  in  itself  the  institution  of  a  judicial  inquiry. 
There,  if  it  be  api>arently  pertinent,  it  is  absolutely  exempt  from 
the  legal  imputation  of  slander;  and  the  party  injured  is  turned 
round  to  a  different  remedy,  an  action  for  malicious  prosecution; 
wherein  he  is  bound  to  prove  in  the  first  instance,  not  merely 
that  the  communication  was  made  in  bad  &ith;  but  that  it  was 
not  countenanced  by  probable  cause.  Such  is  the  familiar  in- 
stance of  a  criminal  complaint  addressed  to  a  judicial  magis- 
trate or  a  grand  jury,  which  results  in  a  warrant  or  an  indictment: 
1  Curzon's  Hawk.  554.  The  same  thing  may  be  said  of  any 
other  definite  or  specific  step  in  he  progress  of  the  cause;  as 
the  presentment  of  the  bill  in  open  court  by  the  grand  jury.  Id. , 
or  the  publication  of  it  by  the  clerk  or  prosecuting  attorney 
upon  arraignment.  And  yet  many  things  may  occur  incidentally 
in  the  course  of  the  cause,  which  would  subject  the  speaker  to 
an  action  of  slander. .  Such  are  slanderous  words  spoken  un- 
truly and  impertinently  by  witnesses,  or  by  counsel:  Eing  v. 
Wheeler^  7  Cow.   725.    Such  words  communicated  in  writing* 
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would  be  the  subject  of  an  action,  as  a  libel.  The  ordinary 
prosecator  of  an  iadictment  may  doubtless  make  himself  liable 
in  an  action  of  slander  in  the  same  way,  by  what  he  may  inci- 
dentally say  of  the  case.  Sergeant  Hawkins  lays  down  the  rule 
of  exemption,  as  it  stands  upon  the  cases  in  respect  to  the  defi- 
nite proceedings  in  a  cause,  without  any  qualification.  But  he 
throws  out  the  idea  upon  his  own  authoiiiy,  that  a  malicious 
prosecution  may  subject  the  guilty  participators  in  it  to  an 
action,  as  for  a  libel:  Hawk.  P.  C,  b.  1,  c.  28,  sec.  8.  He  does 
not,  however,  pretend  to  be  countenanced  by  authority;  and  it 
would  be  Tery  difficult  to  apply  the  suggestion  even  to  the  pros- 
ecutor of  an  indictment  any  more  than  to  the  ministers  of  jus- 
tice: See  per  Best,  J.,  in  Fairman  y.  Ives,  5  Bam.  &  Aid.  648. 
Sound  policy  would  seem  to  exempt  the  prosecutor  to  the  same 
extent  as  the  grand  jury.  Either  is  liable  to  an  action  for  cor- 
ruptly procuring  an  indictment;  but  to  treat  it  directiy  as  a 
libel,  would  be  quite  as  effectual  in  discouraging  due  inquiries 
(^nceming  crime,  when  applied  to  the  former,  as  to  the  latter. 
The  law,  therefore,  seems  to  require  in  such  case,  a  remedy 
more  specific  in  form,  and  calling  for  more  evidence  to  sustain 
it,  than  it  receives  as  sufficient  in  an  action  for  an  ordinary  libel. 
Another  class  of  writings  has,  in  practice,  been  pursued  as 
libels.  These  are  such  as  contain  false  and  scandalous  matter, 
addressed  to  executive,  administrative,  or  other  officers  in- 
trusted with  the  power  of  appointment  to  or  removal  from  infe- 
rior offices;  and  seeking  either  to  prevent  appointments  or  j>ro- 
mote  removals,  on  charges  importing  want  of  integrity,  or  other 
causes  of  unfitness.  Such  was  a  petition  to  the  council  of  appoint- 
ment, praying  the  removal  of  a  district  attorney:  Thorn  v.  Blan- 
chard,  5  Johns.  608;  a  deposition  made  with  the  view  of  present- 
ing it  to  the  governor  of  Pennsylvania,  containing  charges  against 
a  justice  of  the  peace:  Oray  v.  PenUand,  2  Serg.  &  B.  23;  and  a 
memorial  to  a  board  of  excise,  remonstrating  against  the  grant- 
ing of  a  tavern  license:  Vanderzee  v.  McOregor,  12  Wend.  545 
[27  Am.  Dec.  156].  In  regard  to  such  writings,  there  is  certainly 
no  authority  for  saying  that,  in  form,  the  injured  party  shall  be 
put  to  his  action  for  a  malicious  prosecution,  complaint,  or  re- 
monstzance;  nor  wotdd  it,  x)erhaps,  be  safe  to  interpose  such  a 
restriction.  Although  the  reason  for  giving  countenance  to  in- 
formation may  be  of  as  much  force  as  that  in  respect  to  judicial 
prosecutions  for  crime,  yet  the  precautions  against  ill-f oimded 
charges  and  irregularities  in  conducting  them  are  much  less;  nor 
is  there  any  restraint  by  settied  precedents  and  forms  of  proceed- 
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ing.  To  this  intermediate  class  between  judicial  prosecutions 
and  privileged  communications  in  regard  to  matters  having  no 
immediate  connection  with  the  functions  of  government,  the 
letters  in  question  belong.  The  form  of  the  action  we  take  to  be 
correct,  but  this  is  certainly  not  decisive  of  what  shall  be  deemed 
full  proof  to  sustain  it.  Must  the  plaintiff  show  not  only  malice 
but  want  of  probable  cause,  the  same  as  if  the  action  had  been 
technically  for  a  malicious  prosecution  ?  The  evidence  estab- 
lished no  publication  at  large,  none  in  the  newspapers,  no  read- 
ing to  the  neighbors.  The  letters  were  addressed  to  the  officer 
having  the  power,  and  on  whom  rested  the  duty  to  remove,  if 
the  cause  assigned  were  found  by  him  to  be  true;  and  they  were 
forwarded  directly  to  him.  Nothing  impertinent  can  be  imputed 
to  them.  There  is  not  the  least  doubt  that,  so  far,  they  were  for 
the  reasons  assigned  in  Thorn  v.  Blanchard,  and  other  cases  fd- 
ready  cited  in  connection  with  that,  as  much  without  the  doctrine 
of  libel  as  an  indictment.  They  were  equally,  not  to  say  still 
more  so,  upon  the  reasoning  of  Fairman  v.  Tvea  and  other  Eng- 
lish cases  hereafter  to  be  noticed;  for  some  of  the  latter,  I  think, 
take  them  absolutely  out  of  the  doctrine,  under  any  qualification. 
They  very  nearly  resemble  the  printed  book  sought  to  be 
prosecuted  in  Bex  v.  Bailie^  2  Esp.  N.  P.  91,  Gould's  ed.  of 
1811.  It  contained  an  accoimt  of  the  abuses  of  Greenwich  hos- 
pital, treating  the  officers  of  that  institution,  and  Lord  Sand- 
wich in  particular,  who  was  then  first  lord  of  the  admiralty,  with 
much  asperity;  but  copies  were  distributed  among  the  govern- 
ors ol  the  hospital  only.  On  motion  for  a  criminal  informa- 
tion. Lord  Mansfield  stopped  the  prosecution,  on  the  point  that 
such  a  proceeding  did  not  amount  even  to  a  publication.  He 
put  it  on  the  ground  that  the  distribution  had  been  confined  to 
persons  who  were,  from  their  situation,  called  on  to  redress  the 
grievances  complained  of,  and  had,  from  their  situation,  power 
to  do  it.  If  this  was  not  a  publication,  certainly  no  private  ac- 
tion could  have  been  maintained  as  for  a  libel:  Holt  on  Libels, 
290,  N.  Y.  ed.  1818.  The  party  must  have  been  turned  over  to 
an  action  for  a  malicious  prosecution  of  the  complaint,  in  which 
form  he  must  have  shown,  on  his  own  side,  a  want  of  probable 
cause.  It  is  better,  perhaps,  that  such  a  form  of  action  should 
not  be  exacted.  There  is  room,  I  think,  for  saying,  on  princi- 
ple and  authority,  that  on  showing  enough  to  take  away  the 
privilege,  that  is  to  say,  when  the  party  has  defrauded  the  rule 
which  confers  it,  he  is  a  false  libeler.  The  rule  is  void  as  to 
him.    What  facts  work  a  nullity?    It  does  not  follow  that  be* 
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cause  we  allow  an  action  of  slander,  the  defendant  should, 
therefore,  be  put  to  justify,  as  in  the  ordinary  action,  by  prov- 
ing  the  truth.     That  is  not  so  even  as  to  writings  which  concern 
private  matters.     On  its  appearing  that  they  are  privileged,  the 
defendant  is  protected  under  the  general  issue,  until  malice  is 
shown.    When  we  come  to  information,  in  which  not  only  the 
inteiests  of  the  priyate  citizen  as  related  to  the  country,  but 
those  of  the  nation  itself  are  concerned,  the  difficulty  of  turn- 
ing a  case  against  him,  wherein  he  is  presented  as  prima/acie  in 
the  path  of  honest  duty,  certainly  ought  not  to  be  less;  and 
both  the  prevailing  opinions  in  Thorn  y.  Blanchard,  which  was 
decided  by  the  court  of  errors,  required  more.     They  held  that 
the  action,  though  in  form  for  a  libel,  was  in  the  nature  of  a 
malicious  prosecution.    L'Hommedieu,  senator,  said  the  council 
of  appointment  being  a  court,  if  he  might  so  call  it,  to  hear  all 
complaints  against  officers,  etc. ,  there  is  an  implied  protection 
for  the  complainants,  unless  it  can  be  proved  that  the  complaints 
weie  malicious:  5  Johns.  527.     Clinton,  senator,  carried  these 
premises  out  more  distinctiy  to  their  consequences.     He  said  it 
was  incumbent  on  the  plaintiff  to  prove  that  the  petition  was 
false,  malicious,  and  groundless;  and  he  goes  into  the  reasons 
at  length,  repeating  and  illustrating  the  position:  Id.  529,  et  seq. 
The  case  of  Oray  v.  Peniland,  before  the  supreme  court  of 
Pennsylvania,  was  of  the  same  character;  and  I  understand  all 
the  judges  as  admitting  that  the  suit,  though  in  form  for  a  libel, 
was  in  the  nature  of  an  action  for  a  malicious  prosecution; 
though  they  do  not,  like  the  opinions  in  Thorn  v.  Blanchard, 
throw,  in  express  terms,  the  omoi  of  showing  want  of  probable 
cause  on  the  plaintiff.    Fairman  v.  Ives,  5  Bam.  &  Aid.  642,  was 
an  action  for  a  libel.    The  paper  complained  of  was  a  represen- 
tation by  a  creditor  of  the  plaintiff,  a  half-pay  officer,  addressed 
to  the  secretary  of  war,  charging  him  with  fraudulentiy  evading 
the  payment  of  a  debt.    All  the  court  agreed  that,  if  the  repre- 
sentation was  honestiy  made,  that  was  a  defense  under  the  gen- 
end  issue.     Holroyd,  J.,  mentioned  as  an  analogous  case,  words 
spoken  by  a  barrister  in  the  course  of  a  cause,  in  which  he  said, 
"  it  may  not,  perhaps^  be  sufficient  to  allege  and  show  even  that 
the  words  are  false  and  malicious,  without  also  alleging  and 
showing  that  they  were  uttered  without  reasonable  or  probable 
cause."    Best,  J.,  said  he  did  not  think  there  was  a  sufficient 
publication  to  support  the  action;  and  mentioned  tho  case  of 
Greenwich  Hospital;  but  adds,  "  if  the  communication  be  made 
malidoufily  and  without  probable  cause/'  an  action  will  lie.    In 
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Vandertee  y.  McGregor,  12  Wend.  545  [27  Am.  Dec.  156],  there 
was  a  failure  to  prove  either  malioe  or  want  of  probable  cause; 
and  the  court  said  the  plaintiff  could  not  recover  without 
proving  express  malice.  It  was  unnecessary  to  go  farther.  The 
court  professedly  acted  ui)on  the  authority  of  Thorn  v.  Blanch- 
ard;  and  they  could  not  mean  to  imply  that  you  may  recover 
on  showing  malice,  where  there  appears  to  have  been  proba- 
ble cause,  contrary  to  the  strong  expressions  in  that  case,  nor 
even  to  deny  that  the  plaintiff  must  himself  show  a  want 
of  probable  cause.  In  the  principal  cape,  there  was  nothing 
to  throw  a  shade  of  suspicion  upon  the  motive.  It  was  the 
simple  remonstrance  of  a  neighbor  against  the  licensing  of  a 
tippUng  shop,  which  is,  I  must  say,  somewhat  unfortunately, 
still  recognized  as  an  object  of  legal  protection,  lucri  causa.  It 
was  a  call  to  withhold  the  privilege  of  peddling  popular  poison 
from  hands  which  were  believed  to  have  abused  that  privilege. 
It  is  to  be  feared  there  are  too  many  real  not  to  say  melan- 
choly causes  of  personal  offense  against  dealers  in  alcohol;  cases 
of  private  suffering,  which  may  engender  hatred  and  malioe  in 
those  who  are  reached  by  its  influence;  and  shall  their  state  of 
mind,  where  they  act  upon  probable  appearances,  though  mis- 
taken in  the  fact,  be  imputed  to  them  as  a  fraud  per  se  upon  the 
protective  rule?  In  Fairman  v.  Ives,  the  creditor  showed  in  his 
letter  to  the  secretary  of  war,  that  he  must  have  been  greatly 
provoked  by  the  apparently  mean  evasions  which  the  half-pay 
officer  had  practiced,  to  avoid  the  payment  of  his  honest  debt; 
and  though  it  turned  out  that  the  creditor  was  mistaken,  the 
court  held  him  protected  by  probable  cause,  without  regard  to 
his  state  of  mind.  He  was  there  personally  interested;  and  the 
supposed  provocation  had  rankled  into  a  sinister  desire  to  pun- 
ish the  delinquent— express  malice  of  a  severe  complexion;  yet 
the  protective  rule  was  held  to  be  unbroken.  In  this  case,  too, 
as  we  have  seen,  Best,  J.,  like  Lord  Mansfield,  in  the  case  of 
Greenwich  Hospital,  denied  that  the  paper  had  been  so  published 
as  to  make  it  a  libel.  That  is  clearly  going  farther  than  did  Clin- 
ton, senator,  in  Thorn  v.  Blanchard;  for  he  thus  not  only  de- 
mands the  same  measure  of  proof,  as  in  an  action  for  a  malicioua 
prosecution,  but  the  same  form  of  action  mutatis  mutandis,  while 
Thorn  v.  Blanchard  is  content  with  the  proof. 

If  the  action  is  to  be  regarded  as  standing  on  the  same  foot- 
ing as  to  evidence,  with  one  for  a  malicious  prosecution,  I  need 
hardly  go  into  the  authorities  to  prove  that  whatever  degree  of 
malice  may  be  shown,  it  is  still  necessary  to  go  farther,  and 
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cstaUiah  want  of  profaaUe  oanse.  The  oases  of  Purod  t.  Mh 
Namara,  1  Camp.  199;  Bidedon  t.  Berry,  IcL  203,  note  (a),  with 
Id.  206,  note  (a),  and  the  authoritieB  there  dted,  are  full  to  the 
point.  The  cases  to  the  same  point  are  yet  more  fully  collected 
in  2  Sel.  N.  P.,  Phil.  ed.  1839,  p.  1079,  note  (2).  And  vide 
per  Nelson,  J.,  in  Weaver  y.  Ibvmaend,  14  Wend.  193.  I  con- 
fess I  am  strongly  inclined  to  think  that  the  same  qnantnm  of 
proof  is  necessary  in  actions  for  this  class  of  libels,  and  that  the 
plaiTififf  should,  therefore,  haye  been  nonsuited;  although  I 
admit  the  judge  -was  right  in  saying  there  was  saoh  proof  as 
might  be  taken  into  the  consideration  of  the  jury  on  the  ques- 
tion of  express  malice. 

But  admitting  the  onus  to  lie  on  the  defendant,  the  cases  cited 
agree  most  clearly,  that  actions  for  petitions  or  remonstrances 
addressed  to  tiie  appointing  power,  being  quasi  for  a  malicious 
prosecution,  will  not  lie  where  it  comes  out  on  the  whole  exi- 
dence,  that  there  was  probable  cause.  I  refer  particularly  to 
Thorn  y.  Blanchard,  and  Oray  y.  PenUand,  with  the  general  re- 
mark that  tiiey  are  entirely  sustained,  at  least  in  this,  by  the 
whole  body  of  British  authority.  Adequate  references  will  be 
found  in  Thorn  y.  Bkmchard.  The  marginal  note  to  Oray  y. 
PenUand,  states  that  such  libels  are  "  excused  if  they  did  not 
originate  in  malice  and  without  probable  cause."  Tilghman,  0. 
J.,  there  took  the  yiew  most  fayorable  to  the  plaintiff,  yet  re- 
marked: "  Anything  which  satisfies  the  jury  that  the  proceeding 
did  not  originate  in  malice  and  without  probable  cause,  is  suffi- 
cient to  excuse  him:"  2  Serg.  &  B.  30.  At  any  rate,  all  the 
cases  which  haye  spoken  to  the  point,  hold  that  probable  cause, 
when  shown  by  the  defendant,  will  make  out  a  complete  defense, 
OF  is  reoeiyable  in  mitigation :  and  so  much,  at  least,  was  agreed 
by  the  learned  judge,  who  tried  the  cause  now  before  us.  It 
was  receiyed  in  mitigation  where  the  libel  was  published  by  the 
editor  of  a  newspaper  against  an  electiye  officer,  after  he  had 
succeeded  in  his  election:  Vide  King  y.  Boot,  4  Wend.  114,  139, 
143  [21  Am.  Dec.  102].  Some  courts  haye  held  that,  eyen  in 
ite  ordinary  action  of  slander,  the  defendant  may  show  in  miti- 
gation that  a  person  told  him  what  he  uttered  as  a  slander, 
especially  where  the  slander,  in  terms,  professes  to  be  founded 
on  a  hearsay:  Kennedy  y.  Oregory,  1  Binn.  85.  It  will  neyer  do 
to  say  that  where  there  are  circumstances  raising  strong  sus- 
picion of  official  misconduct,  the  friends  of  the  officer,  or  per- 
sons indifferent  alone,  shall  come  within  the  protection.  It  is 
important  that  others  more  ready  to  complain,  should  be  equally 
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farored.  There  is  no  reason,  if  they  bear  actual  ill  will  to  the 
plaintiff,  why  this  should  remove  from  them  what  would  be,  of 
itself,  a  complete  shield  to  the  rest  of  the  community. 

This  brings  us  to  the  only  remaining  question  in  the  case.  Sup- 
pose I  am  mistaken  as  to  the  onus,  was  there  not  here  proof  of 
probable  cause  ?  Or,  at  least,  so  much  evidence  that  the  judge 
was  not  warranted  in  mthdrawing  the  question  from  the  jury  ? 
The  plaintiff  himself  admits  that  he  took  the  timber  intrusted 
to  him  as  keeper  of  the  public  stores,  and  converted  it  to  his 
own  use,  in  building  a  dwelling-house.  The  defendant  saw,  or 
at  any  rate  was  informed  of  the  fact  by  a  neighbor,  who  sug- 
gested that  it  would  be  well  to  communicate  the  fact  to  the  gov- 
ernment. This  the  defendimt  did,  at  the  same  time  drawing  his 
own  inference  that  the  act  was  done  fraudulently.  Admitting 
for  the  present,  that  the  plaintiff  had  a  right  thus  to  convert  the 
timber,  can  it  be  said  that  his  conduct  was  so  entirely  pure  on 
its  face,  as  to  raise  no  misgivings  in  the  minds  of  his  neighbors? 
They  knew  him  for  a  public  trustee;  and  saw  him  converting  to 
his  own  use,  a  portion  of  what  he  had  in  charge.  They  knew 
nothing  of  the  manner  in  which  he  had  acquired  a  title.  Sup- 
pose one  of  them  had  seen  a  carrier  start  with  a  box  of  goods; 
and  overtaking  him  on  his  way,  far  from  the  eye  of  his  bailor, 
had  afterwards  seen  him  in  the  act  of  breaking  bulk,  and  selling 
a  part  of  the  goods.  Such  a  juncture  of  circumstances  would, 
in  a  court  of  justice,  be  prima  facie  evidence  of  larceny;  and 
could  it  be  said  that  the  spectator  would  be  open  to  a  malicious 
prosecution  should  he  procure  an  indictment  ?  If  his  neighbor, 
happening  to  see  the  same  thing,  should  inform  him  of  it,  and  uige 
a  prosecution,  this  would  heighten  his  suspicion.  It  would  op- 
erate as  an  additional  cause  for  the  prosecution.  Indeed,  had 
he  merely  heard  of  the  circumstance  from  the  observer,  it  is  by 
no  means  certain  that  he  would  not  be  justified  in  giving  infor- 
mation to  the  magistrate.  In  Cockayne  v.  Eddgkiason,  before 
stated,  the  judge  put  it  to  the  juiy  to  say,  whether  the  defendant 
had  been  told  by  a  third  person  what  he  had  communicated  in 
the  libel;  and  whether  he  believed  it;  and  we  have  seen  that  the 
same  thing  has  been  received  as  mitigating  evidence  in  actions 
for  common  libels  and  slanderous  words.  It  would  not  differ 
the  case,  that  the  carrier  had  secretly  bought  of  his  bailor,  the 
articles  which  he  took  from  the  box,  unless  the  defendant  had 
been  informed  of  the  purchase.  Weaver  v.  Ibwnsend,  14  Wend. 
192,  which  was  a  case  of  malicious  prosecution,  tamed  on  the 
fact  that  the  defendant  knew  the  plaintiff  had  a  prima  facie  title 
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to  ihe  pioperfy,  for  stealing  wUch  the  defendant  Iiad  (»ii^^ 
to  be  indicted. 

I  do  not  see  that  the  case  at  bar  comes  materiallj  short  of  the 
supposed  carrier's,  except  in  the  degree  of  the  offense.  In  that 
the  ciicmnstanoes  would  raise  a  suspicion  of  larceny;  in  this  a 
Buspidon  of  embezzlement.  That  the  act  was  done  openly,  is 
by  no  means  condusiye  to  the  mind,  nor  has  it  much  force,  un- 
less it  appear  that  the  owner  was  present  or  known  by  the  pecu- 
lator to  have  means  of  promptly  detecting  and  punishing  him. 
With  others  it  might  be  regarded  as  a  mere  affectation  of  con- 
scious innocence.  If  the  property  taken  was  trifling  in  amount, 
with  some  that  might  lull  suspicion,  while  with  others  it  might 
increase  it,  and  be  considered  as  an  index  to  greater  spolia- 
tions. "  If,"  says  Washington,  J.,  in  WUmarih  v.  Mount/ordj  4 
Wash.  0.  C.  79,  84,  the  plaintiff,  "by  his  folly  or  his  fraud, 
exposed  himself  to  a  well-grounded  suspicion,  the  prosecution 
had  at  least  probable  cause  for  its  basis,  and  this  is  sufficient  to 
defeat  the  action."  It  appears  to  me  that  the  judge  in  this 
Tiew  of  the  matter  was  most  clearly  bound,  at  least,  to  have  left 
the  question  to  the  juiy.  If  it  was  to  be  decided  as  matter  of 
law,  and  that  is  generally  so  with  the  question  of  probable 
cause  where  the  &hcts  are  undisputed,  Dallas,  J.,  in  EW  v.  Yatea, 
2  B.  Moore  80,  82;  Pangbwm  v.  Bud,  1  Wend.  345,  0(yrUm  v. 
De  AngeliSf  6  Id.  418;  then  I  think  he  should  haye  told  the 
jury  that  probable  cause  had  been  established. 

But  it  is  objected  that  the  defendant  was  too  late  in  his  offer 
to  show  probable  cause  after  he  had  set  up  on  the  record  that 
he  would  prove  the  truth.  It  is  a  sufficient  answer  to  say  thai 
the  judge  did  not  think  so,  and  the  defense  proceeded  on  the 
ground  that  the  proof  was  admissible.  If  the  defendant  had 
been  denied  that  view,  non  constat,  but  he  might  have  pursued 
his  notice  of  justification  by  giving  farther  evidence  of  its  truth. 
But  independent  of  the  course  thus  taken,  we  have  seen  enough 
to  say  that  the  objection  is  founded  on  a  misapplication  of  the 
cases.  It  is  indeed  generally  true  that  such  a  justification, 
where  the  defendant  fails  to  prove  it,  may  be  used  as  evidence 
of  express  malice;  and  it  is  too  late  to  waive  it  at  the  trial  and 
resort  to  mistake:  Patfy  v.  Stetson,  15  Mass.  48;'  Walworth,. 
Chancellor,  in  King  v.  Boot,  4  Wend.  139,  140  [21  Am.  Dec. 
102];  Clinton  v.  MUcheU,  3  Johns.  144;  Lent  v.  BuOer,  3  Cow. 
370.  But  the  rule  is  co-extensive  with  those  cases  only  where- 
probable  cause  is  matfcer  of  mitigation  merely.    In  actions  for  a 
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maliciouB  prosecution,  or  quasi  such,  where  it  makes  a  bar»  the 
reason  ceases.  It  was  never  held  that  because  a  man  pleads  in 
bar  specially  or  gives  notice  of  special  matter,  he  shall  be  cut 
off  from  another  defense  which  is  receivable  under  the  general 
issue.  The  contrary  has  often  been  held:  Levy  v.  OadAy^  3 
Cranch,  180,  18C;  Smith  y.  Gregory,  8  Cow.  114;  FuUon  Bank  ▼. 
Stafford,  2  Wend.  483;  Bradley  v.  Field,  3  Id.  272. 

But  more.  It  is  not  quite  easy  to  see,  that  on  the  plaintiff's 
own  showing,  his  case  was  exempt  from  a  still  stronger  view,  had 
the  defendant  chosen  to  pursue  it.  Swartwout,  the  collector, 
had  given  the  plaintiff  leave  to  take  the  timber,  and  the  letters 
alluded  to  him  as  a  party  to  the  frauds  which  were  going  on. 
He  was  called  as  a  witness,  but  certainly  did  not  make  the  plain- 
est case  of  the  matter  against  actual  embezzlement.  Admitting 
him  to  have  had  a  rightto  sell  the  timber  at  auction,  or  otherwise, 
for  the  best  price  he  could  get;  that  did  not  authorize  him  to 
give,  any  more  than  it  did  the  plaintiff  to  take  it,  in  exchange 
for  an  article  of  mere  luxury,  or  at  most,  convenience,  viz.,  the 
bath-house  which  the  plaintiff  volunteered  to  build  for  the  United 
States.  Nor  was  the  manner  of  payment  by  any  means  the  most 
prudent.  Telling  the  plaintiff  to  carve  for  himself,  till  he  was 
satisfied,  might  certainly  have  been  no  more  than  was  due  from 
Mr.  Swartwout  to  him  as  an  honest  neighbor,  had  the  timber  in 
question  belonged  to  him  in  his  own  right.  Holding  for  the 
public,  it  at  least  laid  the  proceeding  open  to  invidious  remark; 
nor  can  I  collect  that  Swartwout  took  any  precaution  to  limit  the 
amount  within  the  measure  of  a  just  quid  pro  quo.  In  short,  a 
carte  blanche  was  given  to  the  plaintiff,  first  for  himself,  and 
secondly  in  favor  of  the  poor  inhabitants,  for  the  purposes  of 
fuel.  I  repeat,  that  all  this  might  have  been  very  well  as  a  dis- 
position of  Mr.  Swartwout's  own  properly;  but  that  it  was  not 
technical  embezzlement  when  applied  to  the  public  property,  is 
by  no  means  clear.  It  might  not  have  been  morally  so;  but  it 
was  an  instance  of  such  gross  neglect  in  a  few  things,  as  might 
well  lead  a  citizen,  jealous  of  the  public  rights,  to  question 
whether  the  same  practices  had  not  been  extended  to  many  things 
by  the  same  men.  Though  in  itself  a  '*  trifle  light  as  air,"  it 
disclosed  a  principle  which  might  have  operated  as  ''  confirma- 
tion strong"  that  more  extensive  peculation  had  been  committed 
in  secret,  especially  when  taken  in  connection  with  the  late  pov- 
erty of  the  plaintiff,  his  small  wages,  his  extravagant  living,  and 
the  now  splendid  mansion,  in  the  erection  of  which  he  was  em- 
ploying the  property  of  the  nation.     These  things  are  asserted 
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in  the  letter,  and  not  contradicted  hy  the  proof.  I  admit,  that 
in  the  ordinary  action  of  slander,  they  would  be  pzesnmed  false. 
In  this  we  have  seen  the  presumption  is  rerersedy  and  I  there- 
fore mention  them* 

Had  all  the  drcomstances  of  this  case  been  disclosed  to  the 
treaBnzy  department,  I  can  hardly  beUere  that  its  upright,  able, 
and  sagacious  head  would  haTe  Yoluntarily  surrendered  these 
letters  to  be  used  as  evidence.  In  Oray  ▼.  PenUand,  the  court 
held  that  they  could  not  compel  the  governor  to  produce  the 
paper,  nor  would  they  allow  parol  evidenoe  to  be  given  of  its 
contents.  Being  a  complaint  properly  addressed  to  him  as  a 
visitorial  magistrate,  the  court  held,  upon  the  ground  of  policy, 
that  they  would  not  control  the  exercise  of  his  discretion,  nor 
would  they  allow  its  intended  effect  to  be  evaded  by  the  intro- 
duction of  secondary  evidence.  In  this  they  were  fuUy  sus- 
tained by  the  decisions  at  Westminster  hall,  and  several  cases 
which  might  be  cited  from  American  books.  I  know  that  the 
right  of  remonstrance  may  be  abused;  and  I  can  not  doubt  that 
the  secretazy  was  pressed  with  what  the  defendant's  counsel  ad- 
mitted at  the  bar:  the  great  public  services  and  elevated  char- 
acter of  the  plaintiff.  Had  the  defendant  printed  and  published 
his  remonstrance,  the  case  would  have  been  far  different;  his 
piJTilege  then  would  have  been  lost.  Even  the  privilege  of 
parliament  is  forfeited  by  a  member  publishing  a  slanderous 
speech  or  a  slanderous  report.  But,  for  aught  that  appears, 
these  letters  have  performed  no  other  office  than  furnishing  a 
sort  of  information,  vital,  above  all  things,  to  the  safe  operation 
of  the  fiscal  department  of  the  government.  At  any  rate,  what- 
ever may  be  the  general  merit  of  the  plaintiff,  and  however  in- 
nocent he  may  be  in  the  particular  matter,  we  can  not  hold  the 
defendant  criminal  for  thus  communicating  what  the  plaintiff 
has  been  so  unfortunate  as  to  give  him  probable  cause  for  sup- 
posing to  be  true. 

New  trial  granted. 

ComnnacATiON  DssiaRXD  to  Sscnms  the  Removal  of  an  Ofticeb  and 
•ddreiwd  to  the  body  or  officer  having  power  to  remove,  is  libeloas,  when,  and 
wlien  not:  See  BodwdL  v.  Osgood^  15  Am.  Dec.  228,  and  note;  State  v.  Bum- 
ham,  31  Id.  217,  and  other  cases  cited  in  the  note  thereto.  See,  also,  gener- 
ally as  to  the  privilege  attaching  to  communications  addressed  to  bodies 
having  power  to  remedy  an  abuse  complained  of:  Vandertee  v.  dicOregor,  27 
Id.  156,  and  cases  in  the  note.  That  communications  made  in  good  faith  for 
justifiable  ends  to  public  officials  having  power  to  remedy  the  evils  com- 
plahied  of,  or  to  public  or  private  persons  having  an  interest  in  the  matters 
eoooeming  which  the  communications  are  made,  are  privileged,  and  that  ex- 
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press  malice  miut  be  shown  to  destroy  this  privilege,  is  a  point  to  which  the 
principal  case  is  cited  in  (yDonaghue  v.  McOovem,  23  Wend.  31;  Laihrop  ▼. 
Hyde,  25  Id.  449;  Rosmer  v.  Laveland,  19  Barb.  116;  Smiih  v.  Kerr,  1  Edm. 
193;  Van  Wyckr.  Aipinwaa,  17  N.  Y.  193;  OrmOnf  v.  Daugkut,  37  Id.  480; 
Newfield  v.  Copperman,  42  N.  Y.  Super.  Ct.  (10  Jones  &  S.)  306.  So  a  writ- 
ten communication  between  private  persons  concerning  their  own  private 
afiBEbirs:  Klinek  v.  Colby,  46  N.  Y.  433.  That  an  action  brought  for  a  commu- 
nication made  concerning  the  plaintiff  to  his  superior  officer  to  procure  his 
removal  is  an  action  for  malicious  prosecution  though  in  form  an  action  of 
slander  is  a  point  for  which  Howard  v.  Thamp90n  is  referred  to  as  authority 
in  Streety  v.  Wood,  15  How.  Pr.  110;  Viele  v.  Gray,  18  Id.  570.  That  an 
officer  to  whom  letters  are  addressed  to  procure  the  removal  of  a  subordinate 
can  not  be  compelled  to  produce  the  letters  in  an  action  by  such  subordinate 
against  the  writer,  is  a  point  to  which  the  principal  case  is  cited  in  Worthing^ 
ion  V.  Scribner,  109  Mass.  491. 

PROBABLB  Cause,  how  fab  a  Question  of  Law  or  Fact  in  Actionb  fob 
Maucious  Prosecution:  See  Nash  v.  Orr,  5  Am.  Deo.  547;  UlmerY.  LeUmd^ 
10  Id.  48;  Plummer  v.  Oheen,  14  Id.  572;  MiUer  v.  Bnnon,  23  Id.  093; 
French  v.  SmUh,  24  Id.  616. 


Blanohabd  v.  Ely. 

[21  Wkmdkll,  843.] 

Abbionmsnt  of  Claim  bt  Plaintiff  to  One  of  Dbfenbantb  before  aoit 
is  no  bar  to  such  suit  except  wbere,  in  order  to  sue,  the  same  penoo 
must  appear  on  the  record  as  both  plaintiff  and  defendant. 

Assignment  of  Chose  in  Action  by  Wat  of  a  Pledob,  or  even  afaeo- 
lutely»  does  not  transfer  the  assignor's  legal  interest. 

Measure  of  Damages  for  Defects  in  Construction  of  a  Steamboat 
under  a  contract,  which  may  be  deducted  in  an  action  to  reoover  the 
contract  price,  is  the  expense  necessarily  inouired  in  making  good 
those  defects,  except  in  case  of  fraud. 

Damages  fob  Loss  of  Pbofits  and  Delats  of  Votaoes  by  reason  of  de- 
fects in  the  oonstniotion  of  a  steamboat  can  not  be  deducted,  where  the 
oaae  is  free  from  fraud,  in  an  action  to  reoover  the  price  agreed  on  for 
the  oonstruotion  of  such  steamboat,  such  damages  being  too  remote. 

DUALLOWANOE   B7  JUBT   OF  A    DEDUCTION   FOB   DAMAGES  FOB  DBFBCTB  In 

executing  a  contract  in  an  action  to  recover  the  contraot  price  is  gnmnd 
for  awarding  a  new  trial,  where  there  is  a  strong  prepondeianoe  of  evi- 
dence showing  the  defendant  entitled  to  the  deduction,  and  the  disallow- 
ance is  plainly  inferable  from  the  amount  of  the  verdict. 

Dkbt  to  recover  the  contract  price  for  the  constmotion  of  a 
certain  steamboat  by  the  plaintiff  for  the  defendants  under 
articles  of  agreement  entered  into  between  them.  The  boat  was 
to  haTe  been  finished  by  May  1, 1885,  but  was  not  so  finished, 
but  accepted  by  the  defendants  on  condition  that  she  should  be 
completed.  She  was  finished  in  July,  1886.  The  defendants 
claimed  a  deduction  for  damages  for  certain  defects  in  the  con- 
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Btraction  of  the  boat  respecting  the  shafts,  wheels,  guards,  etc., 
which  they,  the  defendants,  had  been  compelled  to  remedy  at 
considerable  expense.  They  also  claimed  damages  for  delays 
occasioned  by  the  necessity  of  remedying  these  defects,  and  the 
conseqaent  loss  of  profits  of  a  nimiber  of  trips  which  they 
would  haTe  been  able  to  make,  if  no  repairs  had  been  needed. 
The  judge,  however,  instructed  the  jury  that  the  damages  for 
loss  of  voyages  and  of  profits  were  too  remote  and  could  not 
be  allowed,  though  they  might  be  recovered  in  a  cross  action, 
and  that  the  true  measure  of  damages  was  the  sum  necessarily 
expended  by  the  defendants  in  remedying  the  defects.  The  de- 
fendants also  produced  in  evidence  an  assignment  by  the  plaint- 
iffs to  one  of  the  defendants,  before  suit,  of  the  contract  with 
the  defendants,  and  of  the  sum  due  thereon,  in  which  he  admit- 
ted the  receipt  of  all  but  four  thousand  five  hundred  and  twen- 
ty-four dollars  and  sixty-six  cents  of  the  contract  price.  This 
assignment,  the  defendants  insisted,  was  a  bar  to  the  plaintiffs 
lecoveiy.  The  plaintiff,  however,  introduced  a  writing  of  the 
same  date  as  the  assignment,  which  was  signed  by  the  payee, 
from  the  tenor  of  which  it  was  clear  that  the  assignment  was 
made  not  absolutely,  but  as  security  for  the  payment  of  certain 
advances,  made  by  the  assignee  to  the  plaintiff.  The  judge  de- 
cided that  the  assignment  was  no  bar.  Verdict  for  plaintiff  for 
five  thousand  two  himdred  and  forty  dollars  and  thiriy-one 
cents.    Motion  for  a  new  trial. 

8.  Stevens,  for  the  defendants. 

8.  P.  Susies,  for  the  plaintiff. 

By  Court,  Cowsn,  J.  The  objection  that  the  assignment  of 
the  articleB  of  agreement  by  the  plaintiff  to  one  of  the  defend- 
ants should  have  been  received  as  a  bar,  is  founded  on  the  prin- 
ciple that  where  the  right  of  the  creditor  and  the  liability  of  the 
debtor,  or  any  one  of  several  debtors  meet  in  the  same  person, 
such  coincidence  works  a  release  by  operation  of  the  law.  The 
reason  is  that  a  man  can  not  sue  himself;  the  action  is  suspended 
hj  the  volnntaiy  act  of  the  creditor;  and  is  gone  and  discharged 
forerar:  2  Wms.  Ex.,  Phil.  ed.  1832,  p.  811.  It  is  obvious 
from  the  bare  statement  of  the  argument,  that  it  must  mean  a 
vesting  of  the  legal  right,  or,  in  other  words,  a  right  to  sue 
in  the  creditor's  own  name,  in  the  person  of  his  debtor.  Other- 
wise the  reason  fails.  It  will,  I  apprehend,  be  found  applicable 
to  those  cases  only  where  the  same  individual,  in  order  to  sue, 
must  appear  on  the  record  both  as  plaintiff  and  defendant: 
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Mdimoaring  t.  Neumum,  2  Bos.  &  PoL  120.  The  case  of  Van 
Ness  y.  Forrest^  8  Oianchy  80,  *will  be  found  an  aniihorify  for  thiB 
difltinotion.  Besidesy  it  is  suggested  that  the  assignment  in  this 
case  -was  merely  by  way  of  pledge,  or  secarify  to  one  of  the  de- 
fendants for  money  lent;  the  plaintiff  thus  still  retaining  his 
interest  as  general  owner.  It  is  certainly  very  dear,  that  eren 
if  he  could  have  divested  his  legal  interest  by  an  absolute  assign- 
ment, that  could  not  be  done  by  merely  pledging  it;  but  he 
could  not  part  with  it  in  either  form.  This  court  has  held  that 
a  defendant  may,  before  suit  brought,  purchase  a  chose  in  action 
against  the  plaintiff,  and  use  it  as  a  set-off:  and  we  have  often 
held  that  the  assignee  is  the  real  jMuiy,  and  shall  be  protected. 
But  this  has  always  been  held  in  an  equitable  sense,  which  would 
rather  go  to  favor  the  present  action  than  to  defeat  it. 

Did  the  judge  narrow  the  juiy  too  much  in  the  rule  of  dam- 
ages? The  plaintiff  had  failed  in  some  comparatively  trifling 
respects,  to  make  so  perfect  a  boat  as  he  had  stipulatedfor.  The 
shafts  were  not  of  adequate  strength,  in  consequence  of  which 
the  boat  was  inteirupted  in  some  of  her  trips;  and  the  company 
incurred  expense  in  procuring  repairs  to  be  done,  and  in  towing 
the  boat  to  a  proper  place  for  undergoing  her  repairs.  All  this 
the  judge  left  to  the  juiy  to  deduct  in  their  discretion,  from  the 
acknowledged  balance  of  account  for  building*  her.  But  he 
directed  them  not  to  allow  for  delays,  and  for  profits  which 
might  have  been  made  from  the  trips  that  were  lost.  No  com- 
mon law  authority  was  cited  at  the  bar,  one  way  or  the  other, 
having  any  direct  application  to  the  measure  of  damages  in  such 
a  case  as  this;  nor  am  I  aware  that  any  exists.  If  there  be  none, 
it  is  somewhat  singular,  considering  the  many  contracts  for 
building  boats  and  other  vessels  which  must  have  been  made  in 
England  and  this  country. 

We  have  to  regret,  that  the  attention  of  the  counsel  seemed 
to  have  been  entirely  turned  from  the  character  of  this  claim  in 
the  abstract,  by  a  remark  of  the  judge  implying  that  damages 
for.  loss  of  profits  were  admissible  in  a  cross  action,  but  not  in 
mitigation.  This  led  the  counsel  for  the  defendant  to  stop  with 
citing  Beab  v.  McAllister^  8  Wend.  115,  to  show  that  proof  of 
any  damages  arising  from  a  plaintiff's  breach  of  the  contract 
upon  which  he  sues,  may  be  received  to  reduce  his  claim.  This 
we  all  understand  to  be  clearly  so.  The  counsel  for  the  defend- 
ant, too,  merely  thought  it  their  duty  to  cite  cases  showing  that 
in  an  action  on  a  warranty  of  land,  the  plaintiff  recovers  only 
the  consideration  money  paid,  with  interest  and  costs,  etc. ;  and 
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we  were  zeminded  particularly  of  one  reason  for  that  rule  as 
given  by  Chief  Justice  SaTage,  in  Dimmich  ▼.  Lockwood,  10 
Wend.  150,  yiz. :  **  That  it  would  be  ruinous  and  oppressive  to 
make  the  seller  respond  in  damages  for  any  accidental  rise  in 
Talue  of  the  land  or  the  increased  value  in  consequence  of  the 
improvements  by  the  purchaser."  He,  at  the  same  time,  how- 
ever, notices  some  technical  reasons  for  the  rule  which  render  it 
less  decisive  in  respect  to  executory  contracts,  especially  those 
which  regard  personal  property.  The  prevalence  of  the  rule  is 
very  extensive  in  its  application  to  covenants  of  titie:  Vide  1 
Sel.  N.  P.  533,  Phil.  ed.  1839.  The  rule  is  more  pertinent 
when  applied,  as  it  has  been  in  several  cases,  to  the  breach  by 
failure  of  title  of  a  covenant  to  convey:  Baldwin  v.  Munn,  2 
Wend.  399  [20  Am.  Dec.  627].  Sutherland,  J.,  there  adopts  a 
former  remark  of  Chief  Justice  Kent,  importing  that  it  must 
block  up  sales  of  real  estate,  if  the  vendor  were  to  be  made 
liable  in  proportion  to  the  rise  of  property.  It  is  added  on  the 
same  authority,  that  "  the  safest  rule  is  to  limit  the  recovery  as 
much  as  possible,  to  an  indemnity  for  the  actual  injury  sustained, 
without  regard  to  the  profits  the  plaintiff  has  failed  to  make:" 
1(1.  406.  This  was  a.  d.  1829.  As  long  ago  as  1811,  in  Letcher 
V.  Woodson^  1  Brock.  212,  Marshall,  C.  J. ,  laid  down  the  rule 
of  damages  on  a  similar  covenant,  in  nearly  the  same  words  with 
Mr.  Justice  Sutherland:  Combs  v.  Tarlton's  Adm'rs,  2  Dana,  466, 
467,  S.  P.,  A.  n.  1834.  This  rule  would  cut  off  all  rise  of  the 
Talue  intermediate  the  contract  and  time  fixed  fpr  its  execution. 
The  rule  on  agreement  to  sell  and  deliver  goods,  is  universally 
broader;  giving  the  vendee  advantage  of  the  rise  in  market,  and 
the  consequent  advantage  of  profit  on  any  sale  which  he  might 
have  made  at  the  time  stipulated  for  delivery,  or  whenever  it  be- 
comes due:  8mee  v.  Suddlestone,  Bayer's  Dam.  49.  See  many 
other  cases  cited  in  Chief  Justice  Marshall's  note  to  Letcher  v. 
Woodton,  1  Brock.  218;  Clark  v.  Pinney,  7  Cow.  681,  687,  and 
the  cases  there  cited.  T^ay  ^iiore,  under  circumstances,  the  rise 
is  considered  even  down  to  the  time  of  the  trial:  Id. 

The  rule  of  damages  in  respect  to  contracts  for  the  sale  of 
chattels  is  the  general  one,  and  some  courts  have  refused  to  de- 
part from  it,  in  measuring  damages  for  breach  of  covenants  to 
convey  real  estate:  Hopkins  v.  Lee,  6  Wheat.  109, 117, 118;  Can- 
nell  V.  MsLean,  6  Har.  &  J.  297.  I  do  not  dwell  upon  these  cases, 
more  of  which  may  perhaps  be  found.  In  both  classes,  the 
courts  are  seeking  after  an  indemnity;  that  is  to  say,  making 
good  to  the  vendee  what  he  has  paid  his  money  for.    Both 
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classes  of  cases  profess  to  deny  the  allowance  of  damages  re- 
motely  consequential,  as  of  profits  resting  in  speculation.  The 
possible  or  even  probable  use  to  which  the  vendee  may  put  the 
property,  aside  from  a  market  sale,  is  clearly  excluded.  Going 
upon  analogy,  then,  suppose  the  owr  ers  of  this  boat,  the  defend- 
ants, had  sold  out;  in  the  absence  of  evidence  that  there  had 
been  a  rise  of  the  boat's  value  in  market,  we  must  take  the  stipu- 
lated value  at  which  it  was  to  be  built:  Bailey  v.  Clay,  4  Band. 
B46;  and  then  the  sum  which  would  command  the  materials  and 
work  for  making  good  the  defects,  would  be  the  measure  of  dam- 
ages in  an  action,  or  by  way  of  recoupment  in  a  defense.  In 
like  manner,  a  contract  to  insure  a  cargo  will  not,  in  the  event 
of  loss,  cany  the  speculative  profits  of  the  adventure,  though 
these  may  be  insured  in  express  terms,  even  by  an  open  policy: 
1  Ph.  Ins.  320,  325;  Id.  46.  Yet,  insurance  is  called  pre-emi- 
nently a  contract  of  indemnity.  The  damages  are  what  will  re- 
store the  value  of  the  cargo  on  shipboard  at  the  port  of  depart- 
ure: Id.  46,  et  seq.  The  rule  is  nearly  the  same  in  respect  to 
damages  for  breach  of  warranty.  The  defect  arising  from  the 
vice  warranted  against,  must  be  made  good  in  such  sense  that 
the  article  shall  fetch  a  sound  price,  vrhich  prima  facie,  we  have 
seen  is  the  one  agreed  on  between  warrantor  and  warrantee:  4 
Rand.,  ut  supra;  2  Leigh's  N.  P.,  Phil.  ed.  1838,  p.  1506.  Cav- 
eat  emptor  in  search  of  a  horse:  1  Rural  Lib.  N.  Y.,  No.  5,  for 
1837,  p.  140;  Clare  v.  Maynard,  7  Car.  &  P.  741;  S.  C,  1  Nev. 
&  P.  701.  Chesterman  v.  Lamb,  4  Nev.  &  M.  195;  S.  C,  2  Ad. 
&  El.  129;  1  Selw.  N.  P.,  ed.  before  cited,  p.  654,  tit  Deceit,  I, 
1,  and  notes;  Bacon  v.  Brown,  4  Bibb,  91  [4  Am.  Dec.  640]. 
Yet,  in  all  the  cases  mentioned,  as  in  that  of  insurance,  there  is 
no  doubt,  that  by  an  express  contract,  on  good  oonsiderationy 
the  vendor  may  stipulate  expressly  to  indemnify  in  respect  to 
loss  of  profits  arising  from  the  defect  against  which  he  contracts. 
In  short,  it  will  be  seen  by  the  cases  cited  and  many  more, 
that  on  the  subject  in  question,  our  courts  are  more  and  more 
falling  into  the  track  of  the  civil  law,  the  rule  of  which  is  thus 
laid  down  by  a  learned  writer:  ''In  general,  the  parties  are 
deemed  to  have  contemplated  only  the  damages  and  interest  which 
the  creditor  might  suffer  from  the  non-performance  of  the  obliga- 
tion, in  respect  to  the  particularthing  which  is  the  object  of  it;  and 
not  such  as  may  have  been  accidentally  occasioned  thereby  in  re- 
spect to  his  own  a&irs:"  1  Ev.  Poth.  91,  London  ed.  1806.  He 
illustrates  the  rule  by  the  rise  of  value  in  goods  which  the  promisor 
fails  to  deliver.     He  adds,  if  the  lessor's  title  to  a  house  fail,  he  is 
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bound  to  pay  to  his  lessee  the  expense  of  remoTal,  and  indemnify 
him  against  the  advance  of  rents,  but  not  against  the  loss  of 
custom  in  a  business  he  may  have  established  while  residing  in 
the  house.  He  also  adverts  to  the  distinction  that  the  vendor 
may,  notwithstanding,  incur  liability  for  extrinsic  damages  of 
the  creditor,  if  it  appear  they  were  stipulated  for  or  tacitly  sub- 
mitted to  in  the  contract.  One  instance  is  that  of  stipulating  to 
deliver  a  horse  in  such  time  that  a  certain  advantage  may  be 
gained  by  reaching  such  a  place.  There  the  debtor  shall,  on 
default,  pay  for  the  loss  of  the  advantage.  The  case  of  tacit  sub- 
mission is  illustrated  by  a  case  of  demising  premises  expressly  for 
use  as  an  inn.  There,  if  the  tenant  be  evicted,  a  loss  of  custom 
may  be  taken  into  the  account:  Id.  91,  92.  This  latter  rule  was 
in  some  measure  acted  upon  in  the  late  case  of  Drigga  v.  DvngJU, 
17  Wend.  71  [31  Am.  Dec.  283].  There  was  a  promise  to  demise 
a  tavern  stand  at  a  day  certain,  which  was  refused  by  the  pro- 
misor, after  the  promisee  had  broken  up  his  former  residence, 
and  proceeded  with  a  view  to  take  possession.  We  allowed  to 
the  latter  damages  for  removing  his  family  and  furniture;  in 
this,  following  the  case  of  Ward  v.  Smith,  11  Price,  19.  In 
BrackettY.  McNdir,  14  Johns.  170  [7  Am.  Dec.  447],  the  broken 
contract  was  to  transport  goods  from  one  place  to  another;  and 
the  increase  of  value  in  the  goods  at  the  latter  place  was  allowed 
as  damages;  though  even  this  principle  of  estimate  seems  to  have 
been  denied  in  the  previous  case  of  SmUh  v.  Richardson,  3  Cai. 
^9.  In  another  case,  the  plaintiff  sued  for  stone  delivered  to 
be  used  in  building  a  church,  and  the  defendants  claimed  a 
recoupment,  because  they  had  not  been  delivered  at  the  day. 
They  insisted,  among  other  things,  on  damages,  by  reason  of 
their  workmen  lying  idle  for  want  of  the  material.  The  court 
did  not  deny  the  claim  absolutely,  but  held  that  the  defendants, 
even  if  the  delivery  had  been  stopped,  would  have  been  bound 
to  use  diligence  in  keeping  their  workmen  employed  on  other 
mateiialsi  to  be  supplied  as  soon  as  they  could  be  procured; 
thus  avoiding  all  unnecessary  loss,  and  that  the  deduction 
must  be  governed  with  a  view  to  that  principle:  Miller  v. 
Marinen*  Churchy  7  Greenl.  61,  56  [20  Am.  Dec.  341].  The 
unreasonable  delay  of  workmen  stood  somewhat  on  the  footing 
of  unreasonably  delaying  the  boat  in  this  case,  which  the  judge 
refused  to  allow,  though  he  directed  that  damages  might  be 
due  for  taking  the  boat  to  a  proper  place  for  being  repaired. 

But  to  go  the  length  insisted  upon  by  the  defendants  would, 
I  apprehend,  transgress  what  the  law  should  allow,  even  had  the 
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plaintiff,  without  fraud,  tortiously  broken  the  machinery  of  this 
boat,  as  by  a  negligent  collision,  in  narigating  his  own  boat 
The  profits  of  a  voyage  broken  up,  are  constantly  denied  con- 
sideration, eyen  in  questions  relating  to  marine  trespasses:  The 
Amiable  Nancy ^  8  Wheat.  546,  560,  and  the  cases  there  cited; 
La  Amdstad  de  Eiies,  5  Id.  385,  889.  Of  course  I  lay  out  of 
▼iew,  as  do  all  the  cases,  that  the  transaction  is  accompanied  with 
wanton  outrage,  fraud,  or  gross  negligence;  the  cases  just  cited 
from  Wheaton  show  that  these  are  exceptions.  And  see  Merrihs  v. 
The  Tariff  Mmu/achiring  Co.,  10  Conn.  884  [27  Am.  Dec.  682.) 
The  case  of  De  WirU  v.  TFi2fee,  9  Wend.  825^  must,  I  think,  haTe 
been  regarded  by  this  court  as  a  fraudulent  breach  of  a  covenant 
to  keep  a  ferry  in  repair,  which  materially  benefited  the  plaintifi^s 
tavern.  The  defendant  left  it  unrepaired,  in  order  to  favor  his 
own  ferry.  Therefore,  damages  were  allowed  for  loss  of  custom 
at  the  plaintiff's  inn.  Pothier,  as  before  cited,  niaintains  the 
same  distinction.  In  Nurse  v.  Bams,  T.  Baym.  77,  the  defend- 
ant, in  consideration  of  ten  pounds,  promised  to  demise  a  mill 
to  the  plaintiff,  who  laid  in  a  large  stock  to  employ  it,  which  he 
lost,  because  the  defendant  refused  to  let  him  have  possession. 
The  jury  were  held  properly  to  have  assessed  the  damages  at 
five  hundred  pounds.  Very  likely  it  appeared  that  the  breach 
of  contract  was  committed  to  favor  some  particular  interest  of 
the  defendant  or  his  friend,  though  the  case  mentions  a  simple 
refusal  to  perform. 

The  case  at  bar,  so  far  as  I  have  been  enabled  to  discover 
from  the  evidence,  stands  entirely  dear  of  fraud.  If  some  of 
the  iron  used  for  shafts  was  rotten,  there  is  nothing  going 
to  fix  knowledge,  or,  that  I  see,  gross  negligence,  in  the 
plaintiff  or  his  superintendent.  The  extent  to  which  the  iron 
proved  bad,  was  doubtful,  though  the  jury  were  authorized  to 
infer  it  was  by  no  means  all  of  a  good  qualify.  There  is  no 
proof,  however,  that  such  iron  was  used  intentionally;  and  we 
ought  not  to  infer  that  a  fraud  was  committed  by  any  one. 
No  new  trial  can,  therefore,  be  granted  on  any  error  of  the 
judge. 

Still,  we  think,  complete  justice  can  not  be  done  without  the 
cause  being  submitted  to  another  jury;  for  the  plain  inference 
is,  that  they  totally  disallowed  anything  whatever  for  defects  in 
the  boat.  The  plaintiffs  counsel  make  a  computation  by  which 
they  show  that  sixty-two  dollars  deduction  was  made;  but  even 
this  assumes  that  interest  ran  on  the  balance  mentioned  in  the 
assignment,  four  thousand  five  hundred  and  twenty-four  dollars 
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and  sixty-dz  cents,  from  the  first  of  May.  This  could  not  be 
80.  All  parties  agreed  that  the  boat  was  not  finally  completed 
ontQ  pretty  well  along  in  July,  and  she  was  accepted,  subject 
to  completion.  At  most,  the  interest  ought  not  to  run  till  after 
the  job  was  finished.  It  is  sufficient  to  say,  we  think  there  is  a 
strong  preponderance  of  eyidence  in  favor  of  some  deduction. 
New  trial  granted  on  payment  of  costs. 


Sams  Paxtt  PLAHfTorr  and  DBmrDAsr:  See  IMngitom  t.  LMnffttonf  12 
Am.  Dec.  6S4;  Pearaoii  v.  NetbU,  17  Id.  669;  King  ▼.  Qrten,  19  Id.  46;  AlUtk 
T.  Skadbmrne^  25  Id.  121,  and  note. 

GcuraiQiTXRTiAL  Daxaoxs  iok  Bbxaob  ow  Contract. — Demagee  will  not 
be  allowed  for  a  conjectaral  lose  of  profits:  Bond  v.  QuaUleb€utm,  10  Am. 
Dee.  702;  nor  for  inoidental  or  remote  injiirioas  results:  JaclsBon  v.  Adatna^ 
6  Id.  94.  Bat  apeeial  damagee  may  be  recovered  for  expenses  incurred  in  pre- 
psring  to  perform  the  contract  on  the  plaintiff's  part:  Driggt  v.  Dwight,  31 
Id.  283,  and  note,  citing  the  principal  case.  See  also  Jtffrty  v.  Bigelow,  28 
Id.  476,  and  the  note  thereto  referring  to  other  cases  in  this  seriee  on  the  sub 
ject  of  oooeequential  damages.  The  rule  laid  down  in  the  principal  case  that 
in  an  action  for  breach  of  contract  the  measure  of  damagee  is  the  sum  neces- 
lary  to  make  good  the  actual  loss,  and  that,  generally,  in  actions  for  damagee, 
the  party  can  recover  only  for  the  natural  and  proximate  consequenoee  of  the 
act  complained  of,  and  not  for  remote  consequences,  except  in  case  of  fraud, 
is  referred  to  with  approval  in  Oreen  v.  Mann,  11  lU.  615;  WilbeH  v.  2few 
Tork  tie.  B.  R.  Co.,  19  Barb.  48;  Vanderaliee  v.  Newton,  4  N.  Y.  134;  Sharon 
▼.  JfotAer,  17  Baib.  522;  AUaht  Worlet  v.  Chiion,  10  Id.  57;  Hargous  v.  Ah-^ 
fen,  5  Hill,  473;  S.  C,  in  court  of  errors,  3  Denio,  409;  MoU  v.  Hudaon  Biver 
B.  B.  Co.,  1  BoK  503;  Flynn  v.  HaUon,  43  How.  Pr.  352.  The  case  is  espe- 
cially cited  to  the  point  that,  except  when  there  is  fraud,  there  can  be  no  re- 
covery for  the  loss  of  contingent,  probable,  or  s{>ecnlative  profits  or  gains,  in 
Frteman  v.  ChUe,  3  Barb.  427;  OiUn  v.  O'Toole,  4  Id.  264;  Walraih  v.  Bed- 
Udd,  11  Id.  371;  Griffin  v.  Colver,  22  Id.  591;  S.  C,  16  N.  T.  492;  Bogers  v. 
Beard,  36  Barb.  37;  Dorwin  v.  PoUer,  5  Denio,  308;  SL  John  v.  Mayor  etc. 
of  New  Tork,  13  How.  Pr.  533;  8.  C,  6  Duer,  321;  Devlin  v.  Mayor,  50 
How.  Pr.  19;  Caaeidy  v.  Le  Feere,  45  N.  T.  567;  CUg  qf  Brooklyn  v.  Brooklyn 
(ntyB.  B.  Co.,  4n  Id.  4S2;  Kromr.  Levy,  48  Id.  eSOi  WehUr.  Haivaand,iiO 
Id.  451;  MUeheU  v.  Comdl,  44  N.  Y.  Super.  Ct  (12  Jonee  k  S.)  40i;  Tho 
Bkode  Idand,  2  Blatchf.  114;  S.  C,  1  Abb.  Ad.  103.  But  it  is  held  that  the 
plaintiff  may  recover  for  a  loss  of  profits  which  is  the  direct  and  proximate 
result  of  the  defendant's  negligence,  occasioning  a  collision  in  the  highway: 
AUteri  v.  Bleecker  SL  B.  B.  Co.,  2  Daly,  389,  criticising  the  principal  case. 
See  also  Draper  v.  Sweet,  66  Barb.  147,  holdiog  that  the  plaintiff  may,  in  an 
action  for  a  breach  of  wammty,  recover  for  the  loss,  by  reason  of  defects  ia 
the  thing  sold,  of  profits  which  woold,  in  the  ordinary  coarse  of  things,  have 
rasoHed  to  the  purchaser,  and  which  may  be  presumed  to  have  been  in  the 
contemplation  of  the  parties. 
Ax.  Sac  Tea.  XXXXT— IT 


258  City  Fire  Ins.  Co.  v.  Corlies.     [New  York, 


Crrr  Fire  Ins,  Co,  v.  Gobues. 

*  [21  WXMDKLL,  867.] 

DiSTBUcnoN  OF  In8UB£d  Buildiko  by  an  Ezflosion  of  Guvfowdkb  ia 

a  lo88  by  fire  within  the  meaning  of  the  policy. 
Plaoino  Gunpowder  in  a  Buildino  is  not  a  "  Stobiko"  of  gonpowder 

therein  within  the  meaning  of  an  exception  in  the  policy,  where  the 

powder  is  placed  there  with  a  lighted  match,  for  the  porpoae  of  an  ez- 

plosion. 

ITOLUNTART     DbSTBUGTION     OF    INSURED    BUILDINO    BT      ObDBR    OF     THI 

Mayor,  by  blowing  it  np  with  gunpowder,  for  the  purpose  of  stopping  a 
conflagration,  which  in  all  probability  would  have  consumed  the  build- 
ing, renders  the  insurers  liable,  although  the  insured  may  also  haTe  a 
remedy  against  the  city. 
MxBB  Excess  of  Jurisdiction  bt  Lawful  Maoistratx  is  not  Usurpation 
of  power  within  the  meaning  of  a  policy,  exempting  the  insurers  from 
liability  for  a  loss  by  "  usurped  power.'* 

Ebbob  from  the  superior  court  of  New  York  city,  in  an  action 
on  a  policy  of  insurance.  The  insured  building  was  destroyed 
by  order  of  the  mayor  of  the  city  by  exploding  a  quantity  of  gun- 
powder therein,  for  the  purpose  of  arresting  the  spread  of  a  con- 
fUkgration  which  was  raging  in  its  yicinity,  and  which,  as  the 
eyidence  showed,  would  in  all  probability  have  consumed  it  if 
it  had  not  been  blown  up.  The  defendants  insisted  that  this 
was  not  a  loss  within  the  policy,  and  moved  for  a  nonsuit,  which 
was  overruled.  Verdict  and  judgment  for  the  plaintiffs,  and 
the  defendants  brought  error.  The  points  relied  on  sufiScientlj 
appear  from  the  opinion. 

J.  W,  Oerard,  for  the  plaintiffs  in  error. 
D,  Lord,jun.,  for  the  defendants  in  error. 

By  Court,  Bbonson,  J.  I.  There  has,  I  think,  been  a  loaa  by 
the  peril  insured  against,  within  the  meaning  of  the  policy.  In 
Grim  v.  The  Phoenix  Im.  Co,,  13  Johns.  451,  no  doubt  seems  to 
have  been  entertained,  either  by  the  court  or  counsel,  that  a  loss 
by  the  explosion  of  gunpowder  was  a  loss  by  fire.  And  in 
Waters  v.  The  Merchants'  L.  Ins.  Co.,  11  Pet.  213,  the  point  was 
so  adjudged.  The  court  was  of  opinion,  that  fire  was  the  proxi- 
mate cause  of  the  loss. 

2.  According  to  the  terms  of  the  policy,  if  the  building  was 
used  for  the  purpose  of  storing  gunpowder,  the  contract  was  for 
the  time  suspended.  And  see  Duncan  v.  The  Sun  F.  Ins.  Co., 
6  Wend.  488  [22  Am.  Dec.  539].  But  placing  gunpowder  with 
a  lighted  match  in  the  building,  for  the  express  purpose  of  pro- 


July,  1839.]     City  Fire  Ins.  Co.  v.  Corlies.  269 

dacing  an  explosion,  which  immediatelj  followed,  was  a  yesj 
different  thing  from  what  the  parties  contemplated  when  they 
inserted  this  provision  in  the  contract.  Whether  the  insurers 
are  liable  for  this  voluntary  destruction  of  the  properly,  is  a 
question  yet  to  be  considered.  But  I  think  it  quite  dear  that 
they  have  not  established  the  allegation  that  the  building  was 
used  for  the  storing  of  gunpowder. 

3.  The  building  containing  the  goods  was  destroyed  by  order 
of  the  mayor  of  the  cily ,  for  the  purpose  of  arresting  the  progress 
of  a^nflagration.  Are  the  insurers  answerable  for  this  voltm- 
taiy  destruction  of  the  pro})erfy?  This  question  has  been  pre- 
sented in  a  double  form — ^the  one  supposing  that  the  mayor  acted 
with,  and  the  other  that  he  acted  without,  authority. 

First.  Let  us  first  assume  that  the  mayor  acted  illegally.  If  the 
fire  had  been  kindled  by  an  incendiary,  it  is  not  denied  that  the 
insurers  would  be  answerable.  Why  are  they  not  then  answer- 
able, if  the  mayor  acted  without  authorily  ?  The  act,  though  not 
done  for  a  wicked  purpose,  was  as  illegal  as  though  it  had  been 
the  work  of  a  felon.  The  answer  attempted  is,  that  although 
the  mayor  had  no  authority,  yet  as  he  acted  colore  officii,  this  is  a 
case  of  loss  happening  by  means  of  usurped  power,  which  is  ex- 
pressly excepted  by  the  policy. 

It  is  impossible  to  maintftiTi  that  a  mere  excess  of  jurisdiction 
by  a  lawful  magistrate,  is  the  exercise  of  an  usurped  power 
within  the  meaning  of  this  contract.  That  is  not  what  the  in- 
surers had  in  mind  when  they  made  the  exception.  It  was  an 
usurpation  of  the  power  of  government,  against  which  they  in- 
tended to  protect  themselves.  Such  was  the  interpretation  given 
to  the  same  words  in  a  policy  as  early  as  the  year  1767:  Drink- 
icaier  v.  The  London  Aa9wr, ,  2  Wils.  363.  The  property  insured 
was  destroyed  by  a  mob,  which  arose  on  account  of  the  high 
price  of  provisions;  and  the  insurers  were  held  liable,  notwith- 
standing a  proviso  in  the  policy  that  they  would  not  answer  for 
a  destruction  by  **  usurped  power."  Bathurst,  J.,  said,  those 
words,  according  to  the  true  import  thereof  and  the  meaning  of 
the  parties,  could  only  mean  an  invasion  of  the  kingdom  by  for- 
eign enemies  to  give  laws  and  usurp  the  government,  or  an  in- 
ternal armed  force  in  rebellion,  assimiing  the  power  of  govern- 
ment, by  making  laws,  and  punishing  for  not  obeying  those  laws. 
Wilmot,  C.  J. ,  said,  the  words  meant  an  invasion  from  abroad,  or 
an  internal  rebellion,  when  armies  are  employed  to  support  it; 
when  the  laws  are  dormant  and  silent,  and  firing  of  towns  is 
unavoidable.    In  LangdeUe  v.  Mtson,  2  Marsh.  Ins.  791.  it  was 
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said  by  Lord  Mansfield,  that  these  words  were  ambignous,  but 
they  had  been  the  subject  of  judicial  determination;  that  they 
must  mean  rebellion  conducted  by  authority — determined  re- 
bellion, with  generals  who  could  give  orders.  And  he  added, 
''Usurped  power  takes  in  rebellion,  acting  under  usurped  au- 
thority.'* Whatever  doubt  there  may  have  been  originally  about 
the  meaning  of  the  words  "  usurped  power,"  in  a  policy,  their 
legal  power  had  been  settled  long  before  this  contract  was  made; 
and  we  can  not  assume  thkt  these  parties  used  the  words  in  any 
other  than  their  legal  sense. 

Second.  But  the  mayor  acted  under  lawful  authority;  there  was 
no  usurpation  of  any  kind.  Whether  he  had  the  concurrence  of 
two  aldermen,  as  the  statute  provides,  or  not,  there  can  be  no 
doubt  of  his  common  law  power,  as  the  chief  magistrate  of  the 
city,  to  destroy  buildings,  in  a  case  of  necessity,  to  prevent  the 
spreading  of  a  fire.  Indeed,  the  same  thing  may  be  done  by  any 
magistrate,  or  even  by  a  citizen  without  official  authorily:  The 
Mayor  of  N,  Y.  v.  Lord,  17  Wend.  286. 

4.  If  the  mayor  acted  by  lawful  authority,  it  is  then  said  that 
the  property  was  destroyed  for  the  benefit  of  the  city,  and  that 
the  corporation  (not  the  insurers)  must  bear  the  loss.  This  case 
does  not  fall  within  the  statute  charging  certain  losses  on  the 
city,  because  it  does  not  appear  that  the  mayor  had  "  the  con- 
sent and  concurrence  of  any  two  aldermen:"  2  B.  L.  368,  sec. 
81;  and  for  the  further  reason  that  the  property  would  have 
been  consumed  by  fire,  if  its  destruction  had  not  been  ordered 
by  the  magistrate:  The  Mayor  of  N,  Y,  v.  Lord,  17  Wend.  285. 
It  is  said  that  the  corporation  is  liable  at  the  common  law  for 
the  acts  of  the  mayor:  but  no  authority  was  cited  in  support  of 
the  position,  and  I  am  not  prepared  to  say,  that  in  a  case  like 
this,  the  dJctrine  can  be  maintained.  The  inclination  of  my 
mind  is  strongly  the  other  way. 

But  suppose  the  cily  is  liable,  I  do  not  see  how  that  fact  can 
a£fect  this  contract.  If  the  insurers  pay  the  loss,  they  may,  per- 
haps, have  an  action  against  the  corporation  of  the  cily,  in  the 
name  of  the  assured,  to  recover  back  the  money:  Mason  v.  Bains' 
bury,  2  Marsh.  Ins.  794;  S.  C,  3  Doug.  61.  But  however  that 
may  be,  the  fact  that  the  assured  may  have  a  remedy  against  the 
city,  can  not  change  or  qualify  the  undertaking  of  the  insurers. 

This  leads  me  to  notice  a  little  more  particularly  the  extent 
of  the  contract.  The  company  i^grees  to  make  good  unto  the 
assured  all  such  loss  or  damage  to  the  property  as  shall  happen 
by  fire.    Thus  far,  there  is  no  limit  or  qualification  of  the  an« 
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dertaking.  If  the  loss  happen  by  fire,  unless  there  was  fraud 
on  the  part  of  the  assured,  which  is  not  pretended  in  this  case, 
it  matters  not  how  the  flame  was  kindled.  Whether  it  be  the 
result  of  accident  or  design — ^whether  the  torch  be  applied  by 
the  honest  magistrate,  or  the  wicked  incendiary — ^whether  the 
purpose  was  to  save  a  city,  as  at  New  York,  or  a  country,  as  at 
Moscow — the  loss  is  equally  within  the  terms  of  the  contract. 
That  the  insurers  intended  the  general  undertaking  should  ex- 
tend to  every  possible  loss  by  fire,  is  evident  from  the  fact  that 
ihey  afterwards  proceed  to  specify  particular  losses  by  fire  for 
which  they  will  not  be  answerable:  Columbia  Ins,  Co,  v.  Law- 
rence, 10  Pet.  507.  The  exceptions  are  contained  in  the  sixth 
condition  of  the  proposals  annexed  to  the  policy.  It  is  unneces- 
saiy  to  recite  the  clause,  because  it  is  not  pretended  that  this 
case  comes  within  any  of  the  exceptions,  save  that  relating  to  a 
loss  happening  by  means  of  "  usurped  power,"  and  that  point 
has  already  been  considered. 

There  has  then  beena  loss  by  fire.  The  case  &lls  within  the 
general  undertaking  of  the  insurers,  and  is  not  affected  by  any  of 
the  exceptions  which  they  thought  proper  to  make  to  the  extent 
of  their  liability.  We  can  not  add  another  exception.  The  in- 
Borers  are  bound  by  their  contract. 

Judgment  affirmed. 

Loss  BY  Fias,  What  is.— The  foregoing  case  ia  died  in  PenlM  v.  Reoeiven 
ofJBltna  Fvrt  ha,  Co,,  9Edw.  Gh.  343,  to  the  point  that  a  yoliintary  destrao- 
tion  of  an  insnred  boilding  by  an  explosion  of  gunpowder,  by  mnnicipal  aa- 
tiioritieB,  for  the  purpone  of  checking  a  fire,  is  a  Ion  within  the  policy.  Thai 
wae  a  caee  of  this  descriptioQ,  bat  the  insnred  first  resorted  to  an  action 
j^amst  the  dty,  and  the  verdict  was  for  less  than  the  insoraaoe  and  the  ab- 
solnte  loss,  and  it  was  held  that  he  conld  not  recover  the  balance  from  the 
insoren.  The  principal  case  is  cited  also  in  Babcock  v.  Montgomery  Co,  MuL 
/fw.  Go,,  6  Barb.  640,  to  the  point  that  any  loss  which  is  the  immediate  con- 
sequence  of  fire  or  boming  is  within  the  terms  of  a  fire  insurance  policy.  So 
a  loss  caused  by  water  used  to  quench  the  fire,  or  by  removal  to  save  the  in- 
sured property  from  the  fire.  In  the  case  of  TUton  v.  BamiUon  J^re  Ina,  Co,, 
1  Bosw.  1^7,  also  a  loss  by  removal  was  held  within  the  policy,  citing  OUjy 
Fwt  In$,  Co,  V.  CorUes,  A  loos  occasioned  in  part  by  explosion  and  in  part 
by  combustion  of  gunpowder,  was  held  in  Seriphire  v.  Lowell  Mui.  Firt  Jiu, 
Co,,  10  Cosh.  356,  to  be  a  loss  within  the  policy,  citing  the  principal  case. 

''UsuRPSD  Power." — ^What  is  said  in  the  foregoing  decision  as  to  th« 
proper  construction  and  meaning  of  these  terms  in  a  policy,  is  oommented 
en  with  approval  in  Boon  v.  .^na  Im,  Co,,  12  Blatchf .  33. 
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SHAimON  V.   GOMBTOOK. 

AmDAViT  SOB  CJomcKKciNo  A  Surr  by  Warbamt  in  Juirtcb's  Court 
that  the  defendants  are  non-residents,  though  sufficient  to  make  the 
warrant  regular  in  the  first  instance,  is  not  conclusive,  and  if  met  hy 
sufficient  proof  to  the  contrary,  the  justice  should  set  aside  the  proceed- 
ings. 

Plba  in  Abatement  that  One  of  Several  Defendants  is  a  Rboden* 
of  the  state  where  the  suit  has  been  commenced  by  warrant  in  a  justice's 
court,  is  bad,  because,  though  personal  to  only  one  of  the  defendants,  it 
goes  to  the  whole  suit. 

Obnsral  Issue  Pleaded  does  not  Waive  the  PBOPRnrr  of  an  Abbbt 
of  the  defendants  in  a  suit  in  a  justice's  court,  where  the  objection  has 
been  taken  and  overruled. 

Measure  of  Damages  for  Breach  of  Contract  to  Furnish  Fbbioht  to 
be  transported  by  the  plaintiff  for  a  stipulated  sum  is  the  actual  loss  to 
the  plaintiff,  snd  not  tiie  contract  price,  and  the  defendant  may  reduce 
the  damages  by  showmg  that  the  plaintiff  received  freight  from  others, 
in  lieu  of  that  which  the  defendant  failed  to  furnish,  or  by  proving  in 
any  other  way  that  the  injury  was  less  than  the  contract  price. 

Tender  of  Performance  by  I^jlintiff  is  Equivalent  to  Performance 
of  a  contract  only  for  the  purpose  of  sustaining  the  action,  and  not  for 
regulating  the  damages. 

Ebrob  from  Washington  common  pleas,  in  an  action  for  breach 
of  contract  brought  to  that  court  on  certiorari  to  a  judgment  in 
a  justice's  court  in  favor  of  the  plaintiff.  It  appeared  that  the 
action  was  commenced  by  warrant  in  the  justice's  court,  founded 
on  an  affidavit  that  the  defendants  were  non-residents.  The 
defendants,  before  pleading  to  the  action,  moved  to  quash  the 
proceedings  on  the  ground  that  they  were,  and  had  been  for 
more  than  thirty  days,  residents  of  the  state,  which  was  admitted 
for  the  purpose  of  the  motion.  Motion  overruled.  Plea  in 
abatement,  that  one  of  the  defendants  was,  at  and  for  more  than 
thirty  days  before  the  commencement  of  the  action,  a  resident 
of  the  state,  adjudged  bad  on  demurrer.  The  defendants  then 
pleaded  the  general  issue.  The  contract  declared  on  was  for 
the  transportation  by  the  plaintiffs  on  their  boat  from  Whitehall 
to  Albany,  of  a  number  of  horses  for  the  defendants  for  a  cer- 
tain sum,  and  the  plaintiffs  averred  readiness  and  offer  to  per- 
form on  their  part  and  non-performance  by  the  defendants.  It 
appeared  that  the  horses  were  embarked  on  the  day  agreed  on, 
but  becoming  restive,  the  defendants  were  compelled  to  take 
them  off  and  abandon  that  method  of  transportation.  The  de- 
fendants offered  evidence  to  show  that  the  plaintiffs'  damages 
did  not  exceed  five  dollars,  but  the  justice  rejected  the  evidence. 
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and  instracted  the  jiuy  in  substance  that  the  contract  price  was 
the  true  measure  of  damages.  Verdict  for  lees  than  half  the 
contract  price,  and  judgment  thereon,  which  was  affirmed  by  the 
common  pleas,  whereupon  the  defendants  brought  the  case  here. 

E,  D,  GuLver^  for  the  plaintiffs  in  error. 

L,  Oibbs,  for  the  defendants  in  error. 

By  Court,  Gowen,  J.  Upon  the  motion  to  quash  the  warrant, 
the  plaintiflfiB  before  the  justice  admitted  that  the  defendants 
were  residents  of  Granville,  in  Washington  counly,  and  had 
been  so  for  more  than  thirty  days  before  the  warrant  was  taken 
out  The  justice  had  jurisdiction  of  the  process,  and  the  affi- 
davit on  which  the  warrant  issued  made  it  regular  in  the 
first  instance.  But  certainly  the  affidavit  was  not  conclusive. 
It  was  still  open  to  be  met  by  the  defendants,  on  proof  that  it 
was  made  under  a  plain  mistake.  That  was  admitted,  and  the 
justice  should,  therefore,  have  dismissed  the  suit;  or,  to  speak 
more  technically,  he  should  have  set  aside  the  proceedings  for 
iiregulazity.  I  admit  the  plea  in  abatement  was  bad.  It  went 
to  the  whole  suit,  for  a  cause  personal  to  one  of  the  defendants 
only.  It  was  therefore  bad  as  a  plea,  whatever  it  might  have 
been  as  a  motion:  De  Forest  v.  Jeweti,  1  Hall,  137.  I  am  inclined 
to  think  that  where  two  persons  are  arrested  in  a  suit  against 
both  jointly  upon  a  contract,  and  one  is  a  resident  of  this  state 
and  has  been  for  more  than  a  month,  he  must  be  dischargd. 
But  let  that  pass.  Nor  is  it  any  answer  that  the  defendants 
finaUy  pleaded  in  bar.  Such  an  answer  must  rest  on  the  ground 
of  voluntary  waiver;  here  the  propriety  of  the  arrest  was  ques- 
tioned at  once,  on  admitted  &cts,  and  the  defendants  were  com- 
pelled to  plead  over. 

Again,  the  rule  of  damages  was  mistaken.  The  defendants 
were  indeed  bound  to  furnish  the  proposed  freight  in  horses,  and 
the  plaintiffs  were  ready  to  take  it  at  the  fifty-five  dollars  agreed 
to  be  given;  but  it  by  no  means  follows  that  the  latter  was  the 
sole  measure  of  damages.  The  plaintiffs  tendered  their  labor, 
which  it  was  impossible  for  the  defendants  to  avail  themselves 
of.  Suppose  the  plaintiffs  had  the  next  hour  been  furnished 
with  freight  entirely  adequate  to  the  voyage,  at  the  same  sum; 
they  then  would  have  been  entitled  to  the  damage  arising  from 
detention  for  that  time,  but  no  more.  The  authorities  cited  for 
the  defendants  in  error  are  altogether  misapplied.  They  go  to 
show,  what  no  one  will  dispute,  that  a  tender  and  offer  to  per- 
form is  equivalent  to  performance.     But  that  is  merely  for  the 
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purpose  of  sustaining  an  action.  It  is  a  rule  of  pleading  in 
which  you  do  not  aver  performance.  If  it  were  actual  perfozm- 
ance,  you  need  not  even  declare  specially.  This  shows  that  it  is 
not  performance,  though  in  one  respect  it  resembles  it  conse- 
quentially. In  this,  it  is  quasi  performance;  but  it  does  not 
regulate  the  amount  of  damages.  A  man  agrees  to  couYey  his 
farm,  and  the  money  is  tendered,  but  he  can  not  give  a  title; 
this  is  not  a  case  for  damages  even  for  the  loss  of  a  good  bargain; 
but  the  damages  would  be  merely  nominal.  Yet  if  the  tender 
were  the  same  in  respect  to  damages,  as  a  performance,  that  is 
to  say,  actual  payment,  the  vendee  might  keep  his  money  and 
recover  the  value  of  the  thing:  See  BcUdwin  v.  Munn^  2  Wend. 
899  [20  Am.  Dec.  627];  and  per  De  Grey,  C.  J.,  in  Flureau  v. 
ThomhiU,  2  Bl.  1078. 

Suppose  the  defendants  below  had,  on  the  very  day  of  the 
contract,  given  notice  to  the  plaintiffs  that  they  could  not  furnish 
the  horses,  and  should  not  attempt  to  do  so;  it  is  equally  well 
settled  that  the  plaintiJSs  might  have  recovered  damages,  with- 
out any  tender  or  offer  to  perform  on  their  part.  In  such  case, 
or  where  it  becomes  impossible  for  one  party  to  perform,  the 
other  side  is  absolved  from  all  obligation  to  move  and  may  sua 
immediately.  That  too  is  considered  equivalent  to  a  perform- 
ance by  the  side  which  is  not  in  fault.  And  yet  shall  it  be  said 
that  the  whole  sum  to  be  paid  for  actual  performance  may  be 
recovered?  Suppose  in  the  case  of  the  covenant  to  convey  a 
farm  for  a  specified  sum,  and  a  deed  tendered  but  refused,  and 
the  vendor  sells  to  another,  shall  he  yet  recover  the  whole  price 
of  the  original  vendee?  I  admit  that  in  some  cases,  where 
pro})erfy  is  so  tendered,  and  the  tender  is  not  withdrawn,  the 
price  may  be  recovered;  but  this  is  on  the  ground  that  the  thing 
sold  has  an  indei>endent  existence,  and  the  corpus  not  being 
perishable,  and  having  legally  passed  by  the  tender  and  subae* 
quent  recovery,  may  still  be  actually  delivered  over  whenever 
the  vendee  shall  demand  it.  That  was  held  where  a  deed  bad 
been  tendered  in  Mna  v.  Plummer,  4  Gtreenl.  258.  The  same 
rule  was  applied  to  goods,  in  Bement  v.  SmUh^  15  Wend.  493. 
The  vendor  was  to  make  a  sulky,  deliverable  at  a  certain  time 
and  place  to  the  vendee.  It  was  finished  and  tendered,  but  re- 
fused, and  the  vendor  told  the  vendee  he  would  leave  it  with  De 
Wolf,  who  resided  in  the  neighborhood.  The  vendor  was  al- 
lowed to  recover  the  price.  This  court  held  that  he  had  his  elec- 
tion to  resell,  and  recover  what  he  lost  by  the  resale,  or  make 
the  tender,  and  keep  it  good,  and  recover  the  whole  oiiginal 
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price  agreed.  But  the  distinction  between  that  case  and  the  one 
at  bar  is  yeiy  obvious.  Here  we  have  a  contract  to  sell  labor 
and  services.  On  the  vendee  declining  them,  the  vendor  sells 
them  to  another  or  converts  them  to  his  own  use:  in  other  words, 
he  goes  about  his  business  in  another  direction,  which  fetches 
him  the  same  or  nearly  the  same,  or  more,  perhaps,  than  the 
agreed  price,  which  has  failed.  This  is  necessarily  so  unless  the 
vendor  of  the  labor  choose  to  lie  idle,  for  the  supposed  length 
of  time  which  performance  would  have  demanded.  But  that 
he  has  no  right  to  do.  The  rule  of  this  subject  is  weU  laid 
down  by  Mellen,  C.  J.,  in  Mtterv.  Hdriners'  Church,  8  Greenl. 
51,  55,  66.^  *[  In  general  the  delinquent  party  is  holden  to  make 
good  the  loss  occasioned  by  the  delinquency.  But  his  liability 
is  limited  to  direct  damages,  which,  according  to  the  nature  of 
the  subject,  may  be  contemplated  or  presumed  to  result  from 
his  failure.  The  purchaser  of  perishable  goods  at  auction  fails 
to  complete  his  contract.  What  shall  be  done  ?  Shall  the  auc- 
tioneer leave  the  goods  to  perish,  and  throw  the  entire  loss  upon 
the  purchaser  ?  That  would  be  to  aggravate  it  unreasonably  and 
unnecessarily.  It  is  his  duty  to  sell  them  a  second  time,  and  if 
they  bring  less,  he  may  recover  the  difference,  with  commissions 
and  other  expenses  of  resale,  from  the  purchaser.  If  the  parly 
entitled  to  the  benefit  of  the  contract  can  protect  himself  from 
the  loss  arising  from  a  breach,  at  a  reasonable  expense,,  or  with 
reasonable  exertions,  he  fails  in  his  social  duty,  if  he  omits  to 
do  80,  regardless  of  the  increased  amount  of  damages  for  which 
he  may  intend  to  hold  the  other  contracting  pariy  liable." 

The  reason  and  justice  of  these  remarks  are  open  to  con- 
tinual illustration  in  the  affairs  of  men.  A  mason  is  engaged  to 
work  for  a  month  and  tenders  himself  and  offers  to  perform, 
but  his  hirer  declines  the  service.  The  next  day  the  mason  is 
employed  at  equal  wages  elsewhere  for  a  month.  Clearly  his 
loss  is  but  one  day;  and  it  is  his  duty  to  seek  other  employment. 
Idleness  is  in  itself  a  breach  of  moral  obligation.  But  if  he 
continue  idle  for  the  purpose  of  charging  another,  he  superadd^ 
a  fraud  which  the  law  had  rather  punish  than  countenance. 
"  Damages  and  interest,"  says  the  civil  law  and  the  continental 
writers,  ''  are  the  loss  which  a  person  has  sustained,  or  the  gain 
which  he  has  missed:"  1  Ev.  Poth.  90,  Lond.  ed.  1806. 

In  the  case  at  bar  it  is  hardly  possible  that  the  deck  of  the 
plaintiffs*  boat  could  have  remained  entirely  useless  and  un- 
profitable during  all  the  time  necessary  for  a  trip  to  Albany. 
The  jury,  I  perceive,  notwithstanding  the  total  exclusion  of  evi- 

1.  7  OtmdL  51;  8.  0  .  90  Am.  Dec.  841. 
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dence  and  the  rigor  of  the  rule  laid  down  by  tne  magistrate  in 
his  charge,  reduced  the  damages  to  less  than  one  half  the  con- 
tract price,  probably  on  the  general  knowledge  which  they  had 
of  the  facilities  for  engaging  freight  at  Whitehall,  and  thereby 
avoiding  the  injury  arising  from  disappointments  like  that  in 
question.  Clearly  the  defendants  should  have  been  allowed,  as 
they  offered,  to  show  that  a  farther  reduction  would  have  been 
just.  The  loss  arose  from  their  mere  misfortune.  If  they  had 
acted  selfishly  or  fraudulently,  this  would  have  made  a  shade  of 
difference  against  them.  But  all  the  witnesses  concur  that  the 
failure  was  from  causes  which  the  defendants  could  not  have 
anticipated,  much  less  have  controlled.  The  judgment  of  the 
court  below  must  be  reyersed. 
Ordered  accordingly. 

Mbaaure  of  Damages  for  Breach  of  Contract  is  the  Injury  Sus- 
tained, when:  See  Terry  v.  Eslava,  27  Am.  Deo.  626,  and  oMes  referred  to 
in  the  note  thereto.  See  also  Blanchcurd  v.  Ely;  ante,  200,  and  note.  Compen- 
sation  for  the  loee  aastained  is  the  general  rule  of  damages:  See  the  note  to 
MerrUU  v.  Tarif  Mfg.  Co.^  27  Id.  684.  The  principal  case  is  a  recognind 
aothority  on  the  subject  of  the  measure  of  damages  for  the  breach  of  a  con- 
tract. It  is  cited  in  Mcuterton  v.  Mayor  etc,  qf  Brooklyn,  7  Hill,  75,  and 
Bagley  v.  Smith,  10  N.  Y.  497;  S.  C,  19  How.  Pr.  5,  for  the  general  doctrine  that 
for  breach  of  a  contract,  the  other  party  being  ready  to  perform  may  recover 
precisely  what  he  would  have  made  by  full  performance  on  both  sides.  In 
the  latter  decision  it  is  said  that  in  such  cases  the  amount  of  profits  lost  is 
the  measure  of  compensation.  But  it  is  the  duty  of  the  complainant  not  to 
lie  idle  and  trust  to  his  action  for  entire  remuneration.  He  must  do  what  he 
can  to  lessen  the  damages,  as  in  the  case  of  a  breach  of  a  contract  for  em- 
ployment, by  endeavoring  to  procure  employment  elsewhere,  or  the  like: 
Huntington  v.  Ogdensburg  etc,  R,  B.  Co,,  33  How.  Pr.  419;  HamiltOH  v.  ife- 
Phertion,  28  N.  Y.  77;  Utter  v.  Chapman,  38  CaL  666;  Bailey  v.  7>amon,  3 
Gray,  97;  OiUis  v.  Space,  63  Barb.  182,  all  citing  the  principal  case.  But  to 
mitigate  the  damages  below  the  contract  price,  the  burden  is  on  the  defend- 
ant to  show  that  by  reasonable  exertions  the  plaintiff  might  have  lightened 
his  loss  by  procuring  employment  elsewhere,  or  otherwise,  according  to  the 
nature  of  the  case:  GiUis  v.  Space,  supra. 

Tender  of  Performance,  how  far  Equivalent  to  Performance  op 
A  Contract. — On  this  point  the  principal  case  is  recognized  as  authority  in 
Richards  v.  EdJick,  17  Barb.  265;  BWMiga  v.  VandenUck,  23  Id.  554;  Polk  v. 
Daly,  4  Daly,  414;  S.  C,  14  Abb.  Pr.  (N.  S.)  159;  Hale  v.  Trout,  38  Od. 
242. 

Answer  to  the  Mertts  dobs  not  Waive  any  Legal  Objection  insisted 
on  in  the  answer:  Tea^ue  v.  Dendy,  16  Am.  Dec.  643.  Nor  does  an  answer 
to  the  merits  waive  objections  to  fatal  defects  in  the  affidavit  upon  which  a 
warrant  of  airest  or  an  attachment  was  sued  out,  the  objection  thereto  hav- 
ing been  duly  made  and  overruled:  Broadhead  v.  McConnell,  3  Barb.  190» 
and  Dewey  v.  Greene,  4  Deuio,  94,  both  citing  Shanncn  v.  ComstocL 

Affidavit  fur  Arrest  of  Defendant  as  a  fraudulent  debtor  is  not  con- 
clusive, but  may  be  rebutted  on  motion  for  discharge  by  counter  affidavits: 
Johnson  V.  Florence,  32  How.  Pr.  282^ 
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GBiFFrrH  V.  Reed  and  Dixson. 

[31  Wksdbll,  60a.] 
Adddto  thx  Wobd  "Sukety"  to  the  Sionatubs  of  006  signing  a  bill 
with  the  drawer,  gives  notice  to  all  to  whose  hands  it  may  oome  that 
the  person  so  signing  is  liable  only  as  a  surety. 

PBBUJUrfJON    FROM    AoCEPTAyCE   OF    A    BiLL    IS  THAT  THE   AOOSPTOB   HAS 

FuKOs  of  the  drawer  in  his  hands;  bnt,  as  between  drawer  and  ac- 
ceptor, this  presumption  may  be  rebutted  by  showing  that  the  bill  was 
accepted  and  paid  for  the  drawer's  accommodation. 
AccEPTOB  Payuio  A  BiLL  FOR  THE  Dkaweb*s  Aooommodation,  may  rs- 
cover  the  amount  from  the  drawer  on  an  implied  contract  to  indenmify 
him,  but  not  on  the  bill,  because  its  vitality  is  destroyed  by  payment. 

SUKETT  IS  UHDER  NO  IMPLIED  CONTRACT  TO  INDEMNIFY  THE  DRAWEE  upOtt 

the  hitter's  paying  the  bill  for  the  drawer's  accommodation,  having 
notice  of  the  suretyship,  a  surety  being  bound  only  by  his  express  con- 
tract. 
Surety*^  Undebtaxing  is  that  the  Drawee  will  Accept  and  pay  the 
bill;  and  when  the  bill  is  paid  by  the  drawee,  the  surety's  oontract  is  at 
an  end.     He  has  no  contract  with  the  drawee. 

AflsuMPSir,  the  declaration  containizig  the  common  money 
coimts.  Beed  only  was  served.  The  object  of  the  action  was 
to  recover  the  amonnt  of  certain  bills  drawn  upon  the  plaintiffs 
by  the  defendant  Dixson  and  by  the  defendant  Eeed,  who  affixed 
to  bis  signature  the  word  '*  surety,"  which  bills  had  been  paid 
by  the  plaintiffs.  It  appeared  that  the  plaintiffs  were  commis- 
aion  merchants,  and  had  been  in  the  habit  of  receiving  shipments 
of  flour  from  Dixson  and  selling  them,  Dixson  drawing  bills 
upon  them  from  time  to  time,  which  they  paid,  and  charged  to 
Dixson.  They  insisted  that  they  had  no  funds  of  Dixson  at  the 
time  of  paying  the  bills  now  in  controversy,  while  the  defendant 
Reed  claimed  that  the  proceeds  of  certain  flour,  sold  by  the 
plaintiffs,  should  have  been  applied  to  those  bills.  Eeport  by 
referees  in  favor  of  the  plaintiffs,  which  the  defendant  now 
moved  to  set  aside  on  grounds  appearing  from  the  opinion. 

A,  Warden^  for  the  defendant. 

0.  Hastings  and  M,  T.  Beynolds^  for  the  plaintiffs. 

By  Court,  Bbonson,  J.  If  we  assume  that  the  plaintiffs  are 
right  on  all  the  controverted  questions  of  fact  in  the  case,  they 
must  still  fail  in  their  action.  If  they  were  in  truth  accommoda- 
tion acceptors,  and  had  no  funds  applicable  to  the  payment  of 
these  bills,  their  remedy  is  against  Dixson,  the  principal,  for 
▼hose  accommodation  they  accepted ;  and  not  against  Beed  the 
•urety. 
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As  an  original  queBtion,  it  would,  perhaps,  be  well  that  a  man 
should  never  be  allowed  to  become  a  parfy  to  oommercia]  paper 
as  a  surety — or  rather,  that  his  character  of  surety  should  be 
wholly  disregarded.  But  it  is  quite  too  late  to  agitate  that 
question  in  this  state.  It  has  been  long  settled  that  a  man  may 
become  a  party  to  a  promissory  note  or  bill  of  exchange  as  a 
surety,  and  that  he  is  entitled  to  all  the  privileges  applicable  to 
that  character,  as  fully  as  though  he  were  surety  in  a  different 
form  of  contract:  Pain  y.  Packard,  13  Johns.  174  [7  Am.  Dec. 
869];  King  y.  Baldwin,  17  Id.  884  [8  Am.  Dec.  415];  Mamchester 
Iron  Go.  v.  Sweeting,  10  Wend.  162;  Huffman  v.  HvJbert,  13  Id. 
375;  Harris  v.  Warner,  Id.  401.  These  remarks  do  not  apply  to 
an  indorser ;  for  though  he  is  in  the  nature  of  a  surety,  he  is  not 
for  all  purposes  entitled  to  that  character:  Trimble  y.  Thome,  16 
Johns.  152  [8  Am.  Dec.  302];  Bearddey  y.  Warner,  6  Wend.  610; 
S.  C.  in  errpr,  8  Id.  194.  When  it  does  not  appear  on  the  face 
of  the  paper  that  the  party  is  a  surety,  notice  of  the  character  in 
which  he  contracted  must  of  course  be  brought  home  to  the 
holder  before  he  can  be  affected  by  it.  In  this  case  the  charac- 
ter in  which  Eeed  contracted  appeared  on  the  &ce  of  the  bill, 
and  evezy  one  into  whose  hands  it  came  was  bound  to  know  that 
Dizson  was  the  principal,  and  Beed  his  surety.  Although  the 
relation  of  principal  and  surety  between  the  joint  drawers  could 
not  affect  the  ordinary  rights  and  remedies  of  the  holder,  yet, 
under  certain  circumstances,  the  surety  might  be  discharged, 
although  the  principal  should  remain  liable.  If,  for  example, 
the  bill  had  been  protested  for  non-payment,  the  holder  could 
not  safely  treat  with  Dixson  in  any  way  which  should  prejudice 
Beed;  and  if  the  holder,  after  a  request  to  enforce  his  remedy 
against  the  principal  while  he  was  able  to  pay,  should  neglect 
to  do  so  until  he  became  insolvent,  the  surety  would  be  dis- 
charged.   This  doctrine  will  be  found  in  the  cases  already  cited. 

To  understand  the  effect  which  the  relation  of  principal  and 
surety  between  the  drawers  will  have  upon  the  acceptors,  it  will 
be  proper  to  consider  very  briefly  the  nature  and  office  of  a  bill 
of  exchange.  A  bill  of  exchange  imports  that  a  debt  is  due  from 
the  drawee  to  the  drawer,  which  is  assigned  to  the  payee  of  the 
bill;  and  if  the  drawee  accepts,  it  is  an  acknowledgment  on 
his  part  that  he  has  funds  of  the  drawer  in  his  hands  to  the 
amount  of  the  bill.  The  prestunption  of  funds  in  the  hands  of 
the  acceptor  is  conclusive  as  between  him  and  every  bona  fide 
holder  of  the  paper;  and  it  is  so  strong  in  favor  of  the  drawer, 
that  when  the  bill  is  payable  to  his  own  order,  he  may,  like  any 
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other  holder,  maintain  an  action  on  the  bill  against  the  acceptor. 
The  undertaking  of  the  drawer  is,  that  the  bill  shall  be  accepted 
and  paid  by  the  drawee,  and  on  acceptance  his  undertaking  be- 
comes collateral  im  that  of  the  acceptor,  who  is  then  regarded 
as  the  principal  debtor.  The  primary  resort  for  payment  is  to 
the  acceptor,  and  it  is  only  on  his  default  and  after  due  notice 
to  the  drawer,  that  the  latter  becomes  liable  to  pay  the  holder 
When  the  bill  is  paid  and  taken  up  by  the  drawee,  it  ceases  to 
be  obligatory  upon  any  of  the  parties;  it  has  performed  its  office, 
and  is  no  better  than  a  piece  of  blank  paper,  except  as  the 
memorial  of  a  past  transaction.  These  principles  are  so  nearly 
elementary,  that  I  shall  only  refer  to  a  few  cases:  Oruger  y. 
Armstnmg,  3  Johns.  Cas.  5  [2  Am.  Dec.  126];  Simmons  t.  PaV" 
menier,  1  Wils.  185;  Vere  v.  Zwis,  3  T.  R.  182;  TJumpwn  v. 
Morgan,  3  Camp.  101;  Baborg  v.  Peytm,  2  Wheat.  885;  Ohii 
on  Bills,  Phil.  ed.  1826,  1, 182;  2  Stark.  Ey.  275,  302. 

The  presumption  that  the  drawer  has  funds  in  the  hands  of 
the  acceptor  may  be  rebutted.  The  drawee  may  show  that  he 
accepted  and  paid  the  bill  for  the  accommodation  of  the  drawer; 
and  then,  in  tiie  absence  of  any  express  stipulation,  the  law  will 
imply  an  undertaking  on  the  part  of  the  drawer  to  indemnify 
the  acceptor.  On  this  implied  obligation  the  acceptor  may  have 
an  action  against  the  drawer,  but  not  on  the  bill  itself:  Young 
V.  Eociiey,  2  Wils.  346 ;»  ChilUm  v.  Whiffin,  Id.  13;'  Chit,  on 
Bills,  344,  410;  Chit.  jun.  on  Bills,  38,  40;  Stark.  Ey.  276.  As 
between  the  diawer  and  drawee,  the  bill  is  a  mere  request  or 
direction  to  pay  money;  it  never  speaks,  as  it  does  between 
other  parties,  the  language  of  contract,  or  imports  any  obliga- 
tion. When  the  acceptor  sues,  whether  he  declares  specially  on 
the  implied  promise  to  indemnify,  or  generally  for  money  paid, 
the  bill  itself  is  not  the  foundation  of  the  action;  it  is  but  an 
item  of  evidence.  So  if  one  man  lend  his  own  note  to  another, 
and  is  afterwards  obliged  to  pay  and  take  it  up,  the  law  will  im- 
ply a  promise  on  the  part  of  the  borrower  to  indemnify  the 
maker;  but  surely,  the  maker  could  not  sue  the  borrower  on  the 
note  itself.  The  thing  is  preposterous.  It  would  be  no  less 
absurd  to  suppose  that  an  accommodation  acceptor  can  main- 
tain an  action  against  the  drawer  on  the  bill  itself.  When  a 
note  is  paid  by  the  maker,  or  a  bill  by  the  acceptor,  its  vitality 
is  gone.  It  ceases  to  be  a  binding  contract  upon  any  one.  In 
the  case  at  bar,  the  plaintiffs  have  not  thought  of  suing  on  the 
bilL     They  go  on  an  implied  assumpsit  to  refund  the  money, 

1.  S  wils.  SM.  2.  3  Wilt.  13. 
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which  ihey  say  Bprings  out  of  the  fact  that  they  paid  the  bill 
without  having  funds  of  the  drawers  in  their  hands. 

This  brings  us  to  an  insuperable  difficully  in  the  way  of  main- 
taining this  action.  Seed  is  a  surety,  and  the  plainti£Es  seek  to 
charge  him,  not  on  the  contract  which  he  made,  but  on  one  which 
they  say  may  be  implied  by  law.  No  case  was  mentioned  on 
the  argument,  nor  do  I  know  of  any  where  the  law  will  imply  a 
promise  or  obligation  against  a  surety.  He  is  bound  by  his  ex- 
press contract,  and  by  that  only.  Had  the  bill  been  protested 
for  non-payment,  the  payee  or  other  holder  could  treat  him 
as  one  of  the  joint  drawers,  and  have  a  remedy  on  the  bill 
itself.  His  undertaking  was,  as  we  have  already  seen,  that  the 
bill  should  be  accepted  and  paid.  That  was  his  contract,  and 
he  was  bound  by  it.  But  he  made  no  agreement  whatever  with 
the  drawees  of  the  bill:  See  Dowglass  v.  Reynolds^  7  Pet.  113. 

If  this  seems  a  narrow  view  of  the  question,  let  us  see  what 
was  the  fair  import  of  the  transaction.  And  first,  what  was  the 
language  of  the  bill  to  those  who  took  it?  The  payee  and 
every  other  holder,  on  observing  that  Eeed  was  a  surety,  would 
at  once  read  the  bill  thus:  Dizson  is  the  principal;  it  is  a 
debt  due  to  him  that  the  bill  purports  to  transfer;  it  is  Dixson^ 
and  he  alone,  that  has  dealings  with  the  drawees.  But  for  the 
purpose  of  inducing  us  to  discount  and  advance  money  on  the 
bill,  Beed  has  become  the  surety  of  Dizson,  and  both  agree  that 
the  bill  shall  be  accepted  and  paid  by  the  drawees.  If  not  paid, 
we  shall  have  a  remedy  against  both;  but  we  must  take  care  not 
to  have  any  negotiations  with  the  principal  which  may  prejudice 
the  surety.  And  here  I  may  remark  that  Beed,  as  well  as  every 
one  else,  had  a  right  to  suppose  that  Dizson  had  funds  in  the 
hands  of  the  drawees.  What  was  the  language  of  the  bill  to 
the  drawees  when  it  was  presented  to  them?  They  could  not 
but  read  it  thus — ^Dizson  is  the  principal — ^he  draws  on  us,  and 
Beed  has.lent  his  name  as  a  surety.  Dizson  agreed  with  the 
holder  that  we  should  accept  and  pay,  and  Beed  was  a  surety 
for  the  performance  of  that  contract;  he  became  such  surety  for 
the  purpose  of  inducing  the  payee  to  discount  the  bill  and  ad- 
vance the  money  to  Dizson.  The  bill  is  not  drawn  on  the  funds 
of  Dizson  and  Beed,  but  on  the  funds  of  Dizson,  the  principal. 
If  we  pay  the  bill,  we  must  charge  the  money  to  his  account 
If  he  has  no  funds  with  us,  and  does  not  provide  them,  we  must 
look  to  him  on  the  implied  undertaking  to  refund  the  money. 
Now  this  is  precisely  the  way  in  which  the  plaintiffs  did  read 
and  reason  upon  this  bill.    They  had  dealings  with  Dizson — 
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they  understood  that  the  bill  was  drawn  on  his  account,  and  to 
him  they  charged  the  money.  They  judged  rightly  in  doing  so. 
The  afterthought  of  bringing  this  action  was,  to  say  the  least  of 
it,  a  mistake. 

I  have  noticed  the  two  facts  that  Dixson  had  dealings  with  the 
plaintiffs,  and  that  they  charged  the  money  to  his  account,  for 
the  purpose  of  showing  that  they  haTe  not  been  misled.     They 
did  not  pay  the  bill  under  any  impression  that  they  could  resort 
to  Beed,  and  compel  him  to  refund  the  money.    But  I  do  not 
consider  those  facts  material  in  malring  out  a  legal  defense. 
When  they  saw  on  the  face  of  the  bill  that  one  of  the  joint  draw- 
ers was  a  surely  for  the  other,  they  were  bound  to  know  that 
they  accepted  and  paid  for  and  on  account  of  the  principal,  and 
him  oidy.     We  were  told  on  the  argument  that  the  original 
theory  of  a  bill  of  exchange,  which  supposes  funds  in  the  hands 
of  the  drawee,  is  no  longer  true;  but  bills  are  now  more  com- 
monly drawn  without,  than  with  funds;  and  that  our  adherence 
to  the  old  doctrine  would  shake  a  multitude  of  commercial  trans- 
actions.   It  is  no  doubt  true  that  bills  are  now  very  commonly 
drawn  for  purposes  quite  wide  of  their  appropriate  office,  and  I 
think  it  equally  true  that  this  mode  of  creating  credit  has  led 
to  the  most  mischievous  consequences.     The  evil  began  to  be 
Been  and  felt  many  years  ago.    In  Pentwm,  v.  Pocochy  5  Taunt. 
192,  Mansfield,  G.  J.,  said,  **  the  paying  respect  to  accommoda- 
tion bills  is  not  what  one  would  wish  to  do,  seeing  the  mischiefs 
arising  from  them;"  and  Heath,  J.,  said,  ''  the  courts  had  gone 
much  too  far  in  lending  support  to  these  mischievous  instru- 
loents,  the  evils  resulting  from  which  we  see  every  day."    Mr. 
Chittj,  in  the  sixth  edition  of  his  treatise  on  bills,  says:  **  The 
peraidons  effects  of  a  fabricated  credit  by  the  undue  use  of 
accommodation  bills  of  exchange,  drawn  out  of  the  ordinary 
coarse  of  trade,  have  been  too  much  felt  to  require  any  obser- 
vation; the  use  of  them  where  there  is  no  real  demand  subsist- 
ing between  the  parties,  is  injurious  to  the  public  as  well  as  to 
the  parties  concerned  in  the  negotiation:"  p.  4.    If  he  were  now 
to  review  this  opinion,  whether  standing  on  this  or  the  other 
side  of  the  Atlantic,  he  would  find  no  occasion  to  question  the 
aeveriiy  of  the  judgment  which  he  pronounced  in  1822  upon 
this  spedes  of  paper.    The  portentous  cloud  which  at  this  mo- 
ment hangs  over  the  whole  commercial  world,  has  gathered 
much  of  its  fearful  aspect  from  the  modem  practice  of  fabricat- 
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ing  credit  by  means  of  bills  drawn  out  of  the  oidinazy  course 
of  trade. 

There  is  nothing,  then,  in  the  iad  that  accommodation  bills 
are  in  common  use,  which  should  induce  us  to  give  them  any 
new  sanction.  We  do  not  deny  their  validiiy.  We  only  adhere 
to  an  old  and  well-established  rule  of  law.  Although  many 
bills  are  drawn  where  there  is  no  real  demand  subsisting  between 
the  parties,  we  can  not  presume  that  such  is  always  the  case; 
and  if  we  could,  we  can  not  impart  a  new  quality  or  force  to 
the  instrument,  and  make  it  speak  the  language  of  contract  as 
between  the  drawer  and  the  drawee.  We  must  go  this  length 
before  the  plaintiffs  can  make  out  a  cause  of  action  against  the 
surety. 

Report  set  aside. 

Presumptiok  is  that  Drawer  has  Yvkdb  in  the  drawee's  hands  until 
the  contrary  appears:  Beater  t.  (TrowM,  12  Am.  Dec.  374;  especially  after 
acceptance  by  the  drawee:  Kendall  y.  Chilvin,  82  Id.  141.  See  also  Lee  Bamk 
V.  SaUerlee,  17  Abb.  Pr.  10;  Phcenix  Bank  y.  Bank  qfAnuriea,  1  Leg.  Oba. 
27;  Hidden  v.  Waido^  55  N.  Y.  297>  citing  the  principal  case. 

To  Enable  the  Acoeftor  afteb  Payment  to  Recoysbfbok  the  Drawer 
he  must  OTercome  the  presumption  arising  from  his  acceptance  that  he  has 
fnnds  of  the  drawer  in  his  hands:  Kendall  v.  OaMn,  32  Am.  Dec.  141. 

ADUsssiBiLnT  ov  EvmBxcE  to  Show  that  Defeztdant  Signed  a  Note  ae 
Surety:  See  Harris  v.  Brooke,  32  Am.  Deo.  254;  see  also  Artcher  v.  Dowf* 
loM,  5  Denio,  513;  Suydam  v.  Weet/aU,  4  Hill,  218;  Barry  v.  BatiMom,  12  N. 
Y.  466;  Easterly  v.  Barber,  3  N.  Y.  S.  C.  (T.  ft  C.)  423,  all  citing  the 
principal  case. 

Surety  is  Liable  to  Payee,  kot  to  Aoceftor:  Wrights.  Oarlinghouee,  27 
Barb.  477,  citing  the  principal  case. 

Other  FOiin«  to  which  the  PBnroiPAL  qase  is  oitkd  are:  An  indoner, 
although  in  the  nature  of  a  surety,  is  not,  for  all  purposes,  entitled  to  the 
privileges  of  that  character:  Bradford  ▼.  Corey,  6  Barb.  462;  S.  C,  4  How. 
Pr.  162.  Notice  of  a  party's  being  a  surety  being  brought  home  to  the 
holder  of  a  note,  such  party  is  entitled  to  have  the  principles  of  the  law  of 
suretyship  applied  in  determining  his  rights:  Dunham  v.  Oounirymttn,  66 
Barb.  270.  llie  law  raises  an  implied  promise  by  the  principal,  and  not  by 
the  surety,  to  refund  the  amount  of  a  bill  to  the  drawee,  where  the  latter 
pays  without  haying  fnnds  for  that  purpose:  Wing  y.  Terry,  6  Hill,  162.  The 
law  implies  an  obligation  on  the  part  of  a  drawer  to  indemnify  the  aooeptor: 
Pomeroy  y.  Tanner,  70  N.  Y.  562.  A  drawee  may  show,  after  acceptance, 
that  he  has  no  funds  in  his  hands,  and  that  he  was  merely  an  accommoda- 
tion acceptor:  EaMerly  v.  Barber,  66  N.  Y.  438.  That  a  drawer  is  relioYod 
from  his  implied  obligation  to  indemnify  his  drawees  against  the  pajrment  of 
drafts  drawn  on  them  without  funds,  where  there  was  an  arrangement  be- 
tween such  drawees  and  the  payees,  that  the  bills  should  be  accepted  for  the 
accommodation  of  th^  psyees,  to  whose  account  they  should  be  charged,  and 
to  whom  the  acceptors  were  to  look  for  payment:  Thurman  v.  Van  BrmU^  11^ 
Barb.  411. 
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Habtfield  V.  Ropeb  and  Newell. 

[91  Wkkobuh  618.] 
OajicnoH  TO  Evii>£ncb  kot  Made  at  thx  Tbial^  omi  not  be  hnrnd  €o 
«  motion  for  a  new  trial. 

AcnOK  lOB  AN  iNjaRY  TO  A  CHILD  LlES  IK  THl  NaIB  09  THB  GBIUX 

Niouovycs  MAT  BB  Predioatbd  ov  an  Intamt. 

Pabbnts  PsBMiTTnio  A  Child  Two  Ybabs  Old  to  bb  in  a  Pubuo 
Highway  nnattended,  are  gnilty  of  each  oontribatory  negligence  as  will 
defeat  an  action  in  the  child's  name  for  an  injury  done  to  it  by  a  traveler 
In  the  highway,  where  willfol  fault  or  groee  negligence  is  not  imputable 
to  the  defendant. 

OWBBB  ov  TBAM  DbMIBBD  lOK  A  TbBM    18  HOT   LlABLB  lOK  IVJUST  dooe 

hj  it  while  being  driyen  along  the  highway  by  the  tenant,  though  the 
owner  was  in  the  Yehiole  at  the  time,  if  theie  was  no  poaitiTe  and  aetlTe 
ooDcnrrenoe  in  the  injury  on  his  part. 
Oo-DBTBVDAirr  IS  KOT  Ektitlbd  to  Acquittal  bo  ab  to  bb  Madb  a  Wxr- 
BB8  for  other  defendants,  u  nines  there  is  a  total  failure  of  eridenoe 
agunsthim. 

AonoH  on  the  case  brought  in  the  name  of  the  plaintiiF,  an 
inlant,  by  his  next  friend,  for  an  injury  caused  by  his  being  run 
(mat  by  a  sleigh  and  horses  by  the  defendants.  The  accident 
happened  when  the  plaintiff  was  bat  two  years  old.  He  was 
sitting  or  standing  in  the  public  road  at  the  time,  and  the  de- 
fendant Boper  was  driTing  along  the  highway  at  a  moderate 
pace,  the  defendant  Newell  and  his  daughter  Mrs.  Lewis  being 
in  the  sleigh  with  him,  but  none  of  them  saw  the  child  until 
the  injury  happened.  The  remaining  facts  su£Biciently  appear 
from  the  opinion.  Motion  for  a  nonsuit  overmled;  also  a  mo- 
tion to  instruct  the  jury  to  acquit  Newell,  so  that  he  might  be 
used  as  witness,  on  the  ground  that  nothing  was  proved  against 
him.  Yerdict  for  the  plaintiff  under  the  judge's  charge  for  five 
hmidred  dollars.    Motion  for  a  new  trial. 

J,  A.  Spencer,  for  the  defendants. 

W.  'Dracy  and  W.  C  ^oyes,  for  the  plaintiff. 

By  Oourt,  Oowbn,  J.  The  injury  to  this  child  was  doubtless 
a  Yety  serious  misfortune  to  him.  But  I  haye  been  utterly  un- 
aUe  to  collect,  from  the  evidence,  anything  by  which  the  jury 
were  authorized  to  impute  such  carelessness  as  rendered  these 
defendants  responsible.  It  is  true  they  might  have  seen  the 
child  from  the  turn  of  the  road  in  descending,  had  they  looked 
BO  far  ahead;  but  something  must  be  allowed  for  their  attention 
to  the  management  of  the  horses  and  their  own  saf eiy  in  de- 
scending the  hill  to  a  bridflfe.     So  unobeerving  were  they,  in 
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fact,  ttiat  Mrs.  Lewis,  who  sat  in  the  rear  of  the  sleigh,  on  the 
left  side,  and  therefore  in  the  best  position  of  the  three  to  oTer- 
look  the  road  in  its  full  extent,  as  far  as  the  place  where  the 
child  was,  did  not  discern  him.  It  was  somewhat  severe,  in  a 
case  like  this,  to  allow  testimony  of  Newell's  abiliiy  to  pay, 
though  it  was  not  objected  to.  It  seems  to  imply  that  he  had 
been  so  brutal  as  silently  to  allow  Boper's  going  on  and  endan- 
gering the  child's  life,  after  he,  Newell,  had  discoyered  it  to  be 
in  the  road.  But  perhaps  no  objection  can  now  be  heard  to  that 
evidence  having  been  received,  because  it  was  not  made  at  the 
trial.  No  doubt  the  action  was  properly  brought  in  the  name 
of  the  child.  Nor  is  there  any  objection  to  its  form,  since  th9 
statute,  2  B.  S.  456,  section  16,  2d  ed.  Nor  could  the  father 
have  brought  an  action  for  loss  of  service,  in  respect  to  so  small 
a  child,  according  to  the  English  case  of  Hall  v.  EdUander^  4 
Bam.  &  Cress.  660;  though  I  should  think  it  quite  questionable 
whether  that  case  can  be  considered  as  law  here.  If  the  de- 
fendants were,  in  truth,  so  reckless  of  the  child's  safety,  as  to  run 
over  it,  in  the  way  described,  after  knowing  it  to  be  in  the  road, 
the  verdict  is  none  too  large.  But  such  txifling  with  human 
life  ought  not  to  be  presumed;  and  there  was  no  proof  of  it, 
either  direct  or  circumstantial.  This  is  not  a  case,  however, 
for  interfering  upon  the  ground  of  excessive  damages. 

The  only  question  which  seems  to  be  open  for  our  considera- 
tion is  that  of  negligence.  This  respects  both  parties.  It  is 
quite  necessary  to  drive  at  a  moderate  pace,  and  look  out 
against  accidents  to  children  and  others,  in  a  populous  village 
or  ciiy.  See  McAllister  v.  Hammond,  6  Cow.  342,  and  per  Law- 
rence, J.,  in.  Learns  v.  Bray,  3  East,  597.  But  this  accident 
happened  in  the  country,  where  was  a  solitary  house;  a  child 
belonging  to  it,  happened  to  be  in  the  road,  a  thing  most  im- 
prudently allowed  by  its  parents,  and  what  could  have  been 
easily  prevented  by  ordinary  care.  Travelers  are  not  prepared 
for  such  things.  They,  therefore,  trot  their  horses.  They  are 
wanantably  inattentive  to  small  objects  in  the  road,  which  they 
may  be  incapable  of  seeing  in  the  course  of  a  drive  for  miles 
through  the  coimtry,  among  a  sparse  population.  To  keep  a 
constant  lookout,  would  be  more  than  a  driver  could  do,  even 
if  he  were  continually  standing  and  driving  on  a  walk.  Yet  to 
this  the  matter  must  come,  if  he  is  to  take  all  the  responsibility. 
The  roads  would  thus  become  of  very  little  use  in  the  line  for 
which  they  were  principally  intended.  It  seems  to  me  that  the 
defendants  exercised  all  the  care  which,  in  the  nature  of  this 
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case,  the  law  required.  If  so,  it  is  a  case  of  mere  unavoidable 
accident;  for  which  they  are  not  liable:  Dygert  v.  Bradley,  8 
Wend.  469,  472,  473;  Clark  v.  Foot,  8  Johns.  421;  Penton  v. 
EoOand,'  17  Id.  92. 

Was  the  plaintiff  guiliy  of  negligence?  His  counsel  seemed 
to  think  he  made  a  complete  exception  to  the  general  rule  de- 
manding care  on  his  part,  by  reason  of  his  extreme  infancy.  Is 
this  indeed  so  ?  A  snow  path  in  the  public  highway,  is  among 
the  last  places  in  this  country  to  which  such  a  small  child 
Bhould  be  allowed  to  resort,  unattended  by  any  one  of  suitable 
age  and  discretion.  The  custody  of  such  a  child  is  confided  by 
law  to  its  parents,  or  to  others  standing  in  their  place;  and  it 
is  absurd  to  imagine  that  it  could  be  exposed  in  the  road,  as 
this  child  was,  without  gross  carelessness.  It  is  the  extreme  of 
folly  eren  to  turn  domestic  animals  upon  the  common  highway. 
To  allow  small  children  to  resort  there  alone,  is  a  criminal  neg- 
lect It  is  true  that  this  confers  no  right  upon  travelers  to 
commit  a  voluntary  injuiy  upon  either;  nor  does  it  warrant 
gross  neglect;  but  it  seems  to  me  that,  to  make  them  liable  for 
anything  short  of  that,  would  be  contrary  to  law.  The  child 
has  a  right  to  the  road  for  the  purposes  of  travel,  attended  by 
the  proper  escort.  But  at  the  tender  age  of  two  or  three  years, 
and  even  more,  the  infant  can  not  personally  exercise  that  de- 
gree of  discretion,  which  becomes  instinctive  at  an  advanced 
age,  and  for  which  the  law  must  make  him  responsible,  through 
others,  if  the  doctrine  of  mutual  care  between  the  parties  using 
the  road  is  to  be  enforced  at  all  in  his  case. 

It  is  perfectly  well  settled  that,  if  the  party  injured  by  a  colli- 
sion on  the  highway  has  drawn  the  mischief  upon  himself  by 
his  own  neglect,  he  is  not  entitled  to  an  action,  even  though 
be  be  lawfully  in  the  highway  pursuing  his  travels:  Baihbun  v. 
Paipie,  19  Wend.  399;  Burcle  v.  N.  Y.  Dry  Dock  Company,  2 
Hall,  151;  which  can  scarcely  be  said  of  a  toppling  infant,  suf- 
fered by  his  guardians  to  be  there,  either  a^  a  traveler  or  for 
the  purpose  of  pursuing  his  sports.  The  .application  may  be 
harsh  when  made  to  small  children;  as  they  are  known  to  have 
no  personal  discretion,  common  humanity  is  alive  to  their  pro- 
tection; but  they  are  not,  therefore,  exempt  from  the  legal  rule, 
when  they  bring  an  action  for  redress ;  and  there  is  no  other  way  of 
enforcing  it,  except  by  requiring  due  care  at  the  hands  of  those 
to  whom  the  law  and  the  necessity  of  the  case  has  delegated  the 
exerdse  of  discretion.     An  infant  is  not  sui  juris.     He  belongs 
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to  another,  to  whom  discretion  in  the  care  of  his  person  is  ex- 
clusively confided.  That  person  is  keeper  and  agent  for  this 
purpose;  and  in  respect  to  third  persons,  his  act  must  be 
deemed  that  of  the  infant;  his  neglect,  the  infant's  neglect. 
Suppose  a  hopeless  lunatic,  suffered  to  stray  by  his  committee, 
lying  in  the  road  like  a  log,  shall  the  traveler,  whose  sleigh  un* 
fortunately  strikes  him,  be  amenable  in  damages  ?  The  n^lect 
of  the  committee  to  whom  his  custody  is  confided  shall  be  im- 
puted to  him.  It  is  a  mistake  to  suppose  that  because  the  party 
injured  is  incapable  of  personal  discretion,  he  is,  therefore, 
above  all  law?  An  infant  or  lunatic  is  liable  personally  for 
wrongs  which  he  commits  against  ijie  person  and  properly  of 
others:  Bullock  v.  Babcock,  8  Wend.  891, 894.  And  when  he  com- 
plains of  wrongs  to  himself,  the  defendant  has  a  right  to  insist 
that  he  should  not  have  been  the  heedless  instrument  of  his 
own  injury.  He  can  not,  more  than  any  other,  make  a  profit  of 
his  own  wrong.  VolentenonJU  injuria.  If  his  proper  agent 
and  guardian  has  suffered  him  to  incur  mischief,  it  is  much  mors 
fit  that  he  should  look  for  redress  to  that  guardian,  than  that 
the  latter  should  negligently  allow  his  ward  to  be  in  the  way  of 
travelers,  and  then  hanass  them  in  courts  of  justice,  reoover- 
ing  heavy  verdicts  for  his  own  misconduct. 

The  counsel  for  the  plaintiff  probably  have  the  advantage  of 
saying  that  the  neglect  of  an  infant  has  not,  in  any  reported 
case,  ever  been  allowed  by  way  of  defense  in  an  action  for  neg- 
ligently injuring  him.  But  so  far,  there  is  an  equal  advantage 
on  the  other  side.  The  defense  has  not  been  denied  in  any 
book  of  reports.  The  defendant  has  also  another  advantage. 
The  reports  expressly  say  that  negligence  may  be  predicated  of 
an  infant  or  lunatic.  All  the  cases  agree  that  trespass  lies 
against  an  infant.  That  was  adjudged  in  Campbell  v.  Stahes,  2 
Wend.  187  [19  Am.  Dec.  561],  and  Bullock  v.  Babcock,  before 
cited.  And  it  is  equally  well  settled  that  where  an  injuzy  is 
free  from  all  negligence,  as  if  it  arise  from  inevitable  accident, 
there  trespass  does  not  lie:  Weaver  y.  Ward,  Hob.  184;  Marcy, 
J. ,  in  Bullock  v.  Babcock,  2  Wend.  898 ;'  DygeH  v.  Bradley,  before 
cited.  The  cases  maintaining  trespass  against  an  infant,  there- 
fore, imply  that  he  may  be  guiliy  of  negligence.  Trover  will 
also  lie  for  a  mere  non-feasance,  «.  ^.,  a  non-delivery  of  goods 
where  they  do  not  come  to  the  infant's  hands  by  contntct.  Law- 
rence, J.,  in  Jennings  v.  RundaU,  8  T.  B.  837;  Gan^pbeU  v. Staheti, 
2  Wend.  143  [19  Am.  Dec.  561].    The  cases  most  favorable  to 

1.  8  Wind.  SmT 
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infEmts,  all  agree  in  that.  And  so,  where  the  contract  of  bail- 
ment to  an  infant  has  expired^  it  was  agreed  that  on  non-deliveiy 
the  owner  may  maintain  detinue,  replevin,  or  trover:  Penrose  v. 
Cvrren^  8  Bawie,  861  [24  Am.  Dec.  866].  And  see  per  Bogers, 
J.,  Id.  864.  It  was  said  trespass  lies  against  an  infant  though 
onlj  four  years  of  age:  26  Hen.  YI.,  11  b,/>er  Wangford,  though 
this  is  put  by  Brook  with  a  qwsre:  Br.  Abr.  Gorone,  pi.  6.  No 
doubt,  however,  he  may  bring  a  suit  at  any  age;  and  if  that  suit 
depends  upon  a  condition  on  his  side,  he  must  show  that  it  was 
performed.  It  was  said  in  StoweU  v.  Zawch^  Plowd  Com.  864, 
if  an  infant  lord,  who  has  title  to  enter  for  mortmain,  does  not 
enter  within  the  year,  he  shall  be  bound  by  his  laches;  **  for 
there  he  had  but  title  to  a  thing  which  never  was  in  him."  To 
waznmt  an  action  he  must  have  entered  within  the  year;  and 
not  having  done  so,  he  could  have  no  remedy.  Several  like  in- 
stances are  put  in  the  same  x>age,  which  are  also  collected  and 
arranged  in  9  Yin's  Abr.,  Enfant  (B  2),  pi.  7,  8,  p.  876,  of  the 
octavo  ed. 

But  it  is  plain  in  the  nature  of  things,  that  if  an  infant  insist 
on  a  right  of  action,  he  must  share  a  compliance  with  the  condi- 
tions on  which  his  right  is  to  arise  and  this  is  entirely  irrespective 
of  his  age.  Land  descends  to  an  infant  of  a  year  old;  and  he  is 
bound  to  make  a  share  of  the  partition  fence.  He  neglects  to 
do  so,  whereby  his  neighbor's  cattie  enter  and  trespass  upon  the 
land.  No  one  would  think  of  contending  that  his  neighbor, 
must,  therefore,  be  deprived  of  his  defense.  The  infant  bos 
n^lected  to  fulfill  the  condition,  on  which  he  could  sue,  or  his 
guardian  has  done  so,  which  is  the  same  thing.  He  might  as 
well  sue  because  his  neighbor  had  left  a  gate  on  his  own  prem- 
ises open,  through  which  the  infant  had  crept,  and  fallen  into  a 
pit  and  hurt  himself.  The  man  has  a  right  to  keep  his  gate 
open;  and  the  child's  parents  must  keep  him  away.  But  one 
has  no  plainer  right  to  walk  about  his  own  premises,  and  open 
and  shut  his  own  gates,  than  he  has  to  travel  in  the  highway 
with  his  horses.  An  infant  creeps  into  the  track  from  your  field 
to  your  bam,  and  is  injured  by  your  driving  a  load  of  hay  along 
the  path;  axe  you  to  be  deprived  of  all  excuse  in  an  action  for 
the  injury? 

The  argument  for  this  plaintiff  goes  quite  too  far  and  proves 
too  much.  It  was  said  that  drivers  are  bound  to  suppose  that 
small  children  may  be  in  the  road,  and  as  all  the  care  lies  on  the 
side  of  the  former,  damages  follow  of  course  for  every  injuiy  to 
the  latter.     Suppose  an  infant  suddenly  throws  himself  in  the 
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way  of  a  sleigh,  a  wagon,  or  a  railroad  car,  by  which  his  limb 
is  fractured;  it  may  be  said  with  equal  force,  he  is  incapable  of 
neglect.  So  if  he  be  allowed  to  travel  the  road  alone  in  the 
dark.  The  answer  to  all  this  is,  the  law  has  placed  infants  in 
the  hands  of  vigilant  and  generally  affectionate  keepers,  their 
own  parents;  and  if  there  be  any  legal  responsibility  in  damages, 
it  lies  upon  them.  The  illustration  sought  to  be  derived  from 
the  law  in  respect  to  the  injuiy  of  animals  turned  or  suffered  to 
stray  into  the  street,  does  not  strike  me  as  fortunate.  If  they 
be  there  without  any  one  to  attend  and  take  care  of  them,  that 
is  a  degree  of  carelessness  in  the  owner  which  would  preclude 
his  recovery  of  damages  arising  from  mere  inattention  on  the 
side  of  the  traveler.  Indeed  it  could  rarely  be  said  that  animals 
entirely  unattended  are  lawfully  in  the  roads  or  streets  at  all. 
They  may  be  driven  along  the  road  by  the  owner  or  his  servants; 
but  if  allowed  to  run  at  large  for  the  purpose  of  grazing,  or  any 
other  purpose,  entirely  unattended,  and  yet  travelers  are  to  be 
made  accountable  in  all  cases  of  collision,  such  a  doctrine  might 
supersede  the  use  of  the  road,  so  far  as  comfort  or  expedition  ia 
concerned.  The  mistake  lies  in  supposing  the  injuiy  to  be  will- 
ful, to  arise  from  some  positive  act,  or  to  be  grossly  negligent. 
Such  an  injuiy  is  never  tolerated,  be  the  negligence  on  the  side  of 
the  party  injured  what  it  may :  Clay  v.  Woody  5  Esp.  44 ;  Balhbun  v. 
Payne,  before  cited.  But  where  it  arises  from  mere  inadvertence 
on  the  side  of  the  traveler,  he  is  always  excused  by  the  law  on  show- 
ing that  there  was  equal  or  greater  neglect  on  the  side  of  his  ac- 
cuser. It  is  impossible  to  say,  then,  that  the  accuser  was  not  him- 
self the  author  of  the  injury  which  he  seeks  to  father  npon  another. 
My  difficulty  in  the  case  at  bar  is  to  find  the  least  color  for  im- 
puting gross  negligence,  or  indeed  any  degree  of  negligence  to 
the  defendants.  But  if  there  were  any,  there  was,  I  think,  aa 
much  and  more  on  the  side  of  the  plaintiff. 

It  therefore  seems  to  me  that  there  was  a  good  defense  estab- 
lished at  the  trial,  on  the  ground  that  the  d^ondants  being  free 
from  gross  neglect,  and  the  plaintiff  being  guiliy  of  great  n^lect 
on  his  part,  indeed  being  unnecessarily,  not  to  say  illegally 
occupying  the  road,  having  no  right  there  (for  he  does  not  ap- 
pear to  have  been  traveling,  nor  even  on  the  land  which  be- 
longed to  his  family),  the  injury  was  a  consequence  of  his  own 
neglect,  at  least  such  neglect  as  the  law  must  impute  to  him 
through  others. 

Again;  I  collect  from  the  evidence  that  Newell  had  demised 
the  team  for  a  term  of  two  years,  which  was  unexpired  at  the 
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time  of  the  injury,  to  his  son-in-law  and  co-defendant,  Boper. 
Newell  then  had  no  control  of  the  team,  and  can  not  be  made 
liable  without  proof  of  positive  and  active  concurrence  in  the 
injury,  a  thing  for  which  there  is  no  pretense  in  the  proof,  and 
which  implies  a  barbarous  temper,  which  the  law  can  not  pre- 
Bome  in  any  one.  He,  at  least,  should  have  been  acquitted  by 
the  jury.  He  neither  actually  participated  in  the  management 
of  the  team,  nor  could  his  interference  have  been  legally  effi- 
cient to  prevent  mischief.  He  had  no  lawful  control  of  the 
horses.  Boi>er  was  the  exclusive  owner  pro  hoc  vice.  The  evi- 
dence, at  the  time  when  the  motion  was  made  to  allow  the  jury 
to  pass  upon  the  case  of  Newell,  had  made  out  nothing  actual 
against  him,  if  Boper,  the  driver,  may  be  said  to  have  been  im- 
plicated as  a  wrong-doer.  But  Newell  might,  at  this  stage,  per- 
haps have  been  regarded  by  the  juiy  as  owner  of  the  horses, 
and  Boper  as  his  servant.  The  lease  was  not  in  proof.  Con- 
stractively,  his  liability  would  follow  from  the  neglect  of  his 
servant;  and  in  this  view  it  can  not  be  said  there  was  no  evidence 
against  him.  It  is  only  where  the  evidence  totally  fails  as  to 
one  whose  case  can  be  separated  from  the  other,  that  he  is  en- 
titled to  be  acquitted  for  the  purpose  of  being  sworn  as  a  wit- 
ness for  his  co-defendant. 

The  motion  for  a  nonsuit,  which  followed,  seems  to  have  been 
the  more  proper  one;  for  I  have  been  utterly  unable  to  see  that, 
so  far,  the  evidence  had  made  out  any  neglect,  or  the  semblance 
of  neglect,  on  the  part  of  the  defendants,  while  it  had  estab- 
lished clear  neglect  on  the  other  side.  But  this  question  has 
been  sufficiently  dwelt  upon  in  connection  with  the  defendant's 
proofiEi,  and  that  which  the  plaintiff  adduced  at  the  close  of  the 
cause.  It  was  enough,  if  the  cause  of  action  was  then  made 
out,  although  the  judge  might  have  refused  to  nonsuit.  It  ap- 
pears to  me  it  was  not. 

It  follows  that  a  new  trial  should  be  granted.  The  costs 
should,  I  think,  abide  the  event;  for  the  judge  erred  in  omitting 
to  nonsuit  the  plaintiff.  The  case  was  certainly  not  made  better 
for  the  plaintiff  by  the  subsequent  evidence.  It  is  not,  there- 
fore, merely  the  case  of  a  verdict  against  the  weight  of  evidence, 
which  calls  for  payment  of  costs. 

New  trial  granted;  costs  to  abide  the  event. 


OBJKCnOH  TO    EVIDXNCB    NOT    MaDX  AT   THX    TrZAL    DbIMMD  WaTVXD: 

See  Snifder  v.  Lqfiramboiae^  12  Am.  Deo.  187;  Jaekton  v.  DavU,  16  Id.  451; 
WaU  V.  MaxweU,  16  Id.  391.  See  abo  BdOen  v.  Harde^$  XeMee,  Id.  292; 
CaHitm  ▼.  King,  23  Id.  296. 
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Invant's  LiabHiITT  fob  Neolioskob:  See  CampbeU  v.  SiaheM^  19  Am. 
Dec  561,  and  note.  Aa  to  the  liability  of  infants  for  torts  generally,  see  the 
note  to  Humphrey  v.  Douglass,  33  Id.  179,  where  the  sabjeot  is  dieeuased  at 
length.  On  this  point  the  principal  case  is  cited  in  Oromer  t.  PwpU,  1  Park. 
Crim.  466. 

GONTBIBOTOBT     NbQLIOBNOB    DbFKATINO    KbOOVBBT    FOR    InJURT:    8c« 

8mUh  V.  SmUht  13  Am.  Dec.  464;  Bush  t.  Brahiard,  Id.  613;  Washbttm  t. 
Tracy,  15  Id.  661;  and  Reed  t.  NorUifield,  23  Id.  662,  and  the  note  thereto. 
The  principal  case  is  frequently  referred  to  as  an  authority  for  the  general 
doctrine  that  to  enable  one  to  recover  for  an  injury  oocadoned  by  another's 
negligence  he  must  himself  be  free  from  negligence:  Browneil  r.  FlagUr,  5 
Hill,  283;  Brown  v.  Maxwell,  6  Id.  593;  Clark  y.  Syracwte  etc.  B.  R,  Co.,  11 
Barb.  116;  Spencer  v.  Utiea  etc.  R.  R.  Co.,  5  Id.  338;  Harmg  ▼.  New  York 
etc.  B.  B.  Co.,  13  Id.  15;  Center  v.  Finney,  17  Id.  9R;  Dcuicomb  v.  Buffalo  etc 
B.  B.  Co.,  27  Id.  228;  Brooks  v.  B%ffaljo  etc.  R.  B.  Co.,  25  Id.  602;  BowmoM 
V.  Troy  etc.  B.  B.  Co.,  37  Id.  519;  Morris  v.  Phelps,  2  Hilt.  39;  German  v. 
New  York  etc.  R.  R.  Co.,  3  Bob.  31;  Owtzales  v.  New  York  etc  R.  R.  Co.,  39 
How.  Pr.  415;  Munger  v.  Tonavxmda  R.  R.  Co.,  4  N.  Y.  359;  Button  v.  Hud- 
son Biver  B.  B.  Co.,  18  Id.  251 ;  Eckert  v.  Long  Island  B.  B.  Co.,  43  Id.  507. 
per  Allen,  J.,  dissenting;  Barker  v.  Saoage,  45  Id.  193;  Chicago  etc.  B.  B.  Co. 
V.  Patchm,  16  111.  202;  Galena  etc.  B.  B.  Co.  v.  Jacobs,  20  Id.  495;  HuU  v. 
Bichmond,  2  Woodb.  &  M.  345.  The  point  mentioned  in  the  principal  case, 
as  to  whether  a  plaintiff  guilty  of  some  negligence  can  recover  from  a  defend- 
ant who  has  been  guilty  of  gross  negligence,  Ib  referred  to  but  not  decided  in 
McGrath  v.  Hudson  Biver  B.  R.  Co.,  32  fiarb.  155;  S.  C,  19  How.  Pr.  224. 

Nbougexcb  of  Parent  Coni'BIbutixo  to  Ikjubt  of  Infakt. — ^The  doc- 
trine laid  down  in  Hartfield  v.  Roper,  that  where  an  infant  of  each  tender 
age  as  to  be  non  sui  jurin  is  injured  by  another's  negligence,  but  there  has 
been  contributory  negligence  on  the  part  of  the  parent  or  guardian  in  permit- 
ting such  infant  to  wander  into  the  highway  unattended,  or  the  like,  neither 
such  infant  nor  his  administrator  can  recover  for  the  injury,  is  approved  and 
foUowed  in  a  number  of  cases:  Lehman  v.  City  of  Brooklyn,  29  Barb.  237; 
Mangain  v.  Brooklyn  City  R.  R.  Co.,  36  Id.  238;  S.  C,  in  court  of  appeals, 
38  N.  Y.  456,  et  seq.  ;  Moiorey  v.  Central  City  RaHway,  66  Barb.  51;  Thurber 
V.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  333;  McGarry  v.  Loomks,  63  Id.  107; 
McLain  v.  Van  Zandt,  39  N.  Y.  Super.  Ct.  (7  Jones  ft  S.)  351;  Wright  v. 
Maiden  etc.  R,  R.  Co.,  4  Alien,  287.  Nor  can  the  parent  recover  for  such 
injury:  Honegsberger  v.  Second  Avenue  R.  R.  Co.,  2  Abb.  App.  Dec  381; 
S.  C,  33  How.  Pr.  199;  Burke  v.  Broadway  etc.  B.  B.  Co.,  49  Barb.  532; 
Kreig  v.  Wells,  1  E.  D.  Smith.  77;  IM  v.  Forty-second  St.  R.  R.  Co.,  47  N. 
Y.  323.  Hogeboom,  J.,  in  Lanneti  v.  Albany  Gas  lAgiU  Co.,  46  Barb.  270, 
seemed  not  to  approve  the  doctrine  in  its  full  extent  that  an  infant  can  not 
recover  for  an  injury  because  bis  parent  has  been  guilty  of  contributory  negli 
gence.  After  citing  the  principal  case  and  some  others,  he  says:  '*  I  know  of  no 
just  or  legal  principle,  which,  when  the  infant  himself  is  free  from  negligence, 
imputes  to  him  the  negligence  of  the  parent,  when  if  he  were  an  adult  he  would 
escape  it."  That  was  a  case,  however,  where  the  child  was  of  such  an  age  as 
to  have  perhaps  some  degree  of  discretion.  In  Thurber  v.  Harlem  etc  R.  li. 
Co.,  60  N.  Y.  333,  Allen,  J.,  refers  to  HaHfield  v.  Roper  as  a  '*  leading  case;" 
and  in  Mangam  v.  Brooklyn  City  B.  B.  Co.,  36  Barb.  239,  Emott.  J.,  says  it 
**  is  and  deserres  to  be  a  leadkig  case  for  the  very  able  opinion  of  Judge 
Cowea  ** 
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Bank  of  TJtioa  v.  Bendeb. 

[91  WxVDZLZi.  6«3.] 

What  d'  Bxasonablb  Dilxqsnob  in  AacsKTAiinNo  LfDOBSB&'s  Rmsidkhob 
ior  the  pnrpoM  of  giTing  him  notice  of  the  dishonor  of  a  bill,  is  a  qnee- 
tion  of  law,  where  all  the  facts  are  known. 

HoLDBE  Making  Dilioxnt  Inquibt  for  an  Indobssb,  sad  aeting  npon  the 
best  mfonnatlon  he  is  able  to  procnre  in  giving  notice  of  non-payment, 
has  nsed  ressonable  diligence,  though  the  notice  was  in  fsct  misdirected 
and  neyer  received. 

Ihquiky  as  to  Aoookmodation  Indobssb's  Bbsidknck,  Maihi  of  tbb 
Dbaweb,  for  whose  accommodation  the  bill  was  indorsed  and  disoonnted, 
and  — ii<^^«g  notice  of  non>payment  by  mail  to  the  place  designated  by 
him,  are  safBdent  to  charge  tiie  indoiser,  though  he  resides  and  receives 
his  mail  at  another  place. 

AssDifPsrr  against  the  indoner  of  a  bill  drawn  by  one  Cobb, 
indorsed  for  his  aocommodation  by  the  defendant,  and  dis- 
counted by  the  plaintifb  for  Cobb's  benefit.  The  question  was 
as  to  whether  there  was  sufficient  notice  of  non-payment.  It 
appeared  that  the  plaintifb,  being  unacquainted  with  the  de- 
fendant, inquired  of  Cobb  as  to  his  residence,  and  were  informed 
that  it  was  Chittenango,  at  which  place  the  bill  was  dated. 
They  accordingly  sent  the  notice  by  mail  to  that  place.  The 
defendant  had  never  resided  there,  but  resided  in  Manlius,  and 
receiYed  his  mail  at  the  Hartsville  post-office,  three  miles  from 
Chittenango.  Verdict  for  the  plaintiffs,  under  the  direction  of 
the  court,  and  a  motion  for  a  new  trial  founded  on  exceptions 
to  the  opinion  of  the  court  that  the  defendant  was  liable. 

J.  A.  bpencer^  for  the  defendant. 

W,  O.  Nayes,  for  the  plaintiflh. 

Bj  Court,  Bbonson,  J.  When  the  facts  are  all  ascertained, 
what  is  reasonable  diligence  is  a  question  of  law.  '*  This  re- 
salts/'  said  Si>encer,  J. ,  in  Bryden  v.  Bryd&n,  11  Johns.  187,  "from 
the  necessity  of  having  some  fixed  legal  standard  by  which  men 
may  not  only  know  ihe  law,  but  be  protected  by  it:"  Bayley 
on  Bills,  142,  144,  and  notes.  The  judge  was  not  requested  to 
submit  the  question  of  due  diligence  to  the  juiy;  but  had  it 
been  otherwise,  he  was  right  in  treating  it  as  a  question  of  law, 
there  being  no  dispute  about  the  facts.  Was  there  reasonable 
diligence  in  endeavoring  to  ascertain  the  place  to  which  the  no- 
tice should  be  directed?  Not  knowing  where  the  defendant 
Irved,  the  plaintiffs  inquired  of  the  drawer,  for  whose  accommo- 
dation the  bill  was  discounted,  and  relying  upon  the  information 


282  Bank  of  Utica  v.  Bender.        [New  York, 

given  by  him,  they  sent  the  notice  to  Chittenango,  when  it  should 
have  been  sent  to  Manlius  or  Hartsville.  This  is  not  like  the 
case  of  the  OatahUl  Bank  v.  StaU,  15  Wend.  364;  affinnedin  eiror, 
18  Id.  466;  for  there  the  person  who  took  the  note  to  the 
bank,  and  gave  the  information  on  which  the  notice  was  mis- 
directed, was  the  agent  of  the  indorsers,  and  they  had  no  right 
to  complain  that  credit  had  been  given  to  what  was,  in  effect, 
their  own  representation. 

But  I  am  unable  to  distinguish  this  from  the  case  of  the  Bank 
of  Ulica  y.  Davidson,  5  Wend.  587.  This  was  an  action  against 
the  indorser  of  a  note  which  had  been  discounted  for  the  ac- 
commodation of  the  maker,  and  the  notice  of  protest  was  sent 
to  Bainbridge,  when  it  shoidd  have  been  sent  to  Masonville, 
where  the  indorser  lived.  The  person  who  took  the  note  to  the 
bank,  and  gave  the  information  on  which  the  plaintiffs  acted, 
was  the  agent  of  the  maker,  and  it  was  held  that  there  had 
been  due  diligence,  and  judgment  was  rendered  for  the  plaint- 
iffs. Sutherland,  justice,  mentions  the  fact  that  the  note  was 
dated  at  Bainbridge,  where  the  notice  was  sent,  and  that  the 
indorser  had  but  recentiy  removed  from  that  place;  but  the  case 
was  put  mainly  on  the  ground  that  the  plaintiffs  had  a  right  to 
rely  on  the  information  given  by  the  agent  of  the  maker  when 
the  note  was  discounted.  In  the  case  at  bar,  notice  was  directed 
to  the  place  where  the  bill  purports  to  have  been  drawn;  and 
the  only  difference  between  this  and  the  case  of  the  Bank  of 
IMca  V.  Davidson,  consists  in  the  single  fact  that  the  indorser 
of  this  bill  had  never  lived  at  Chittenango.  That  does  not,  I 
think,  furnish  a  su£Bicient  ground  for  a  solid  distinction  between 
the  two  cases. 

How  does  the  question  stand  upon  principle  ?  It  is  not  abso- 
lutely necessaiy  that  notice  should  be  brought  home  to  the 
indorser,  nor  even  that  it  should  be  directed  to  the  place  of  his 
residence.  It  is  enough  that  the  holder  of  a  bill  make  diligent 
inquiry  for  the  indorser,  and  acts  upon  the  best  information  he  is 
able  to  procure.  If  after  doing  so,  the  notice  fail  to  reach  the 
indorser,  the  misfortune  falls  on  him,  not  on  the  holder.  There 
must  be  ordinary  or  reasonable  diligence— such  as  men  of  busi- 
ness usually  exercise  when  their  interest  depends  upon  obtaining 
correct  information.  The  holder  must  aot  in  good  &ith,  and 
not  give  credit  to  doubtful  intelligence  when  better  could  have 
been  obtained.  Now,  what  was  done  in  this  case  ?  The  p1<M'i^fil% 
inquired  of  Cobb,  the  drawer  of  the  bill,  who  would  of  course 
be  likely  to  know  where  his  accommodation  indorser  lived* 
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They  saw  that  the  defendant,  by  lending  Ms  name,  had  eyinced  his 
confidence  in  the  integrity  of  the  drawer;  and  so  far  as  appears^ 
nothing  had  then  occurred  which  should  have  led  the  plaintiiSs,  or 
any  prudent  man,  to  distrust  the  accuracy  of  Cobb's  statements 
concerning  any  matter  of  fact  within  hia  knowledge.  He  professed 
to  be  able  to  give  the  desired  information,  and  his  answer  was 
unequivocal.  If  Cobb  was  worthy  of  being  believed,  there  was 
no  reason  for  doubt  that  the  indorser  resided  at  Chittenango. 
The  plaintiffs  confided  in  the  information,  and  acted  upon  it; 

But  it  is  said  that  Cobb  had  an  interest  in  giving  false  inform- 
ation for  the  purpose  of  protecting  his  accommodation  indorser, 
and  consequently  that  the  plaintiffs  should  not  have  trusted 
to  his  statements  He  certainly  had  no  legal  interest  in  the 
question.  If  the  bill  was  not  accepted  and  paid  by  the  drawee, 
Cobb,  as  the  drawer,  was  bound  to  pay  and  take  it  up  from  the 
bolder;  and  if  the  indorser  was  charged,  Cobb  was  bound  to  see 
him  indemnified.  In  a  legal  point  of  view,  it  was  wholly  a 
matter  of  indifference  to  him  whether  notice  of  the  dishonor  of 
the  bill  should  be  brought  home  to  the  indorser  or  not.  Before 
anything  can  be  made  out  of  the  objection,  we  must  say  that 
the  plaintiffs  were  bound  to  suspect  that  Cobb,  when  he  pre- 
sented the  bill,  intended  to  commit  a  fraud;  that  he  was  obtain- 
ing a  discount  upon  a  draft  which  he  knew  would  not  be  paid, 
either  by  the  drawee  or  by  himself;  that  the  money  was  to  be 
lost  to  some  one,  and  that  he  preferred  the  loss  should  fall  on  the 
holder  rather  than  the  indorser;  and  consequently,  that  he 
would  give  false  information  concerning  the  proper  place  for 
directing  notice.  It  is  quite  evident  that  the  plaintiffs  enter- 
tained no  such  suspicion;  for  if  they  had,  they  would  neither  have 
confided  in  the  statements  of  Cobb,  nor  would  they  have  loaned 
him  the  money.  I  think  they  were  not  bound  to  believe  that  a 
fraud  was  intended.  There  was  nothing  in  the  circumstances  of 
the  case  calctdated  to  induce  such  a  belief  in  the  mind  of  any 
man  of  ordinary  prudence  and  foresight.  This  was  an  every- 
day business  transaction,  where  men  must  of  necessiiy  repose  a 
reasonable  degree  of  confidence  in  each  other,  and  no  one  can 
be  chargeable  with  a  want  of  diligence  for  trusting  to  inform- 
ation which  woidd  usually  be  deemed  satisfactory  among  busi- 
ness men.  If  there  was  any  ground  whatever  for  suspecting 
fraud  on  the  part  of  Cobb,  it  was,  to  say  the  least,  very  Slight, 
and  was  fully  counterbalanced  by  the  fact,  that  the  defendant 
had  testified  his  confidence  in  Cobb  by  lending  his  name  as 
indorser.     The  plaintiffs  have,  I  think,  lost  nothing  by  trusting 
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to  infoimation  derived  from  the  drawer  of  the  bill>  instead  of 
eeeking  it  from  some  other  indiTidnal. 

The  case  then  comes  to  this.  The  plaintiffii  applied  for  in- 
formation to  a  man  worUiy  of  belief,  and  who  was  likely  to 
know  where  the  indorser  lived.  They  received  such  an  answer 
as  left  no  reasonable  ground  for  doubt  that  Chittenango  was  the 
place  to  which  the  notice  should  be  sent.  I  think  they  were  not 
bound  to  push  the  inquiry  further.  Men  of  business  usually 
act  upon  such  information.  They  buy  and  sell,  and  do  other 
things  affecting  their  interest,  upon  the  credit  which  they  give 
to  the  declarations  of  a  single  individual  concerning  a  particular 
fact  of  this  kind  within  his  knowledge.  This  is  matter  of  com- 
mon experience.  Ordinary  diligence  in  a  case  like  this  can  mean 
no  more  than  that  the  inquiry  shall  be  pursued  until  it  is  satis- 
factorily answered.  This  is  the  only  practical  rule.  If  the 
holder  of  a  bill  is  required  to  go  further,  it  is  impossible  to 
say  where  he  can  safely  stop.  Would  it  be  enough  to  inquire  of 
two,  three,  or  four  individuals,  or  must  he  seek  intelligence  from 
every  man  in  the  place  likely  to  know  anything  about  tJie  matter? 
It  would  be  difficult,  if  not  impossible,  to  answer  this  question. 

New  trial  denied. 


What  is  Reasonablx  DEMAim  and  Noncx  ia  a  question  of  l&w  when 
the  facts  are  known:  Hadduek  ▼.  Murray,  8  Am.  Dec.  43;  Nath  v.  Hat' 
Hngton,  16  Id.  672;  Thompwm  y.  Bank  of  South  OaroUna,  30  Id.  3.54.  Bat  it 
is  held  in  Nichol  v.  BaU^  27  Id.  505,  that  the  question  whether  a  holder  has 
used  dae  diligence  in  ascertaining  the  indorser*s  place  of  residence  for  the 
purpose  of  sending  him  notice  is  for  the  jury.  The  foregoing  case  of  Bank  i^ 
UUea  v.  Bender  is  very  often  referred  to  as  an  authority  for  the  doctrine 
that  where  the  facts  upon  which  the  question  of  due  diligence  depends  are 
known,  it  becomes  purely  a  question  of  law:  Spencer  v.  Bemk  of  Salina^  ) 
Hill,  521;  Dole  v.  Gold,  5  Barb.  491;  Strawbridge  v.  Bobineon,  5  GUm.  (BL) 
473;  BeU  v.  Jlageretown  Bank,  7  Gill,  232;  Jiiinor  y.  Edwards,  12  Mo.  130; 
Brighton  Market  Bank  v.  Philbrick,  40  N.  H.  600;  Walker  v.  SUtaon,  14  Ohio 
St.  96;  BheU  v.  Poe,  2  How.  (U.  S.)  481. 

WmsBB  THS  HoLDBR  UsBS  DtTS  DiuoxNCS  to  ascertain  the  residence  of 
the  indorser,  and  from  information  so  reoeived  sends  the  notice  to  the  wrong 
poet-office,  it  is,  nevertheless,  sufficient;  ITichol  v.  Datt,  27  Am.  Dec.  50S. 
See,  also,  Reid  v.  Payne,  8  Id.  311,  and  Bank  of  Columbia  v.  McOruder,  14  Id. 
271.  To  the  same  effect,  citing  the  principal  case,  are:  Branch  Bank  at  Deo- 
atur  V.  Peiree,  3  Ala.  324;  Oarver  v.  Doumie,  33  Cal.  181;  Wood  v.  Corl^  4 
Mete.  206;  Rcuuom  v.  Mack,  2  Hill,  502;  Hunt  v.  Maybee,  7  N.  Y.  271;  (Tots- 
try  V.  Doane,  51  Id.  93;  Requa  v.  CoUkui,  Id.  148;  Carroll  v.  Upton,  2  Sandt 
176;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt.  800;  Wilson  v.  .Senier, 
14  Wis.  386.  But  the  inquiry  must  be  pursued  until  all  sources  of  informa- 
tion are  exhausted,  unless  satisfactory  information  is  sooner  received,  and 
then  it  may  stop:  Saco  Nat,  Bank  v.  Sanborn,  63  Me.  343.  Inquiry  may, 
and  should,  indeed*  be  made  of  the  maker,  if  the  information  can  not  be 
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otherwise  obtained:  Laiwrenet  v.  Miller ^  16  N.  T.  240.  Such  diligence  should 
bo  used  as  business  men  usually  employ  when  their  interest  depends  upon 
obtaining  accurate  information,  and  doubtful  intelligence  should  not  be  ao- 
oepted  when  better  can  be  obtained:  WkUridgt  ▼.  Riders  22  Md.  559;  Orten' 
T.  Dt  Orooty  7  Hun,  212. 


Nelub  V.  Lathbop. 

(23  WkVDXLlH  121.] 

Smnuiy'g  Deed  Bxlates  to  tsb  Time  when  Puroha8EB  was  Bhtitlbd 
to  it  as  between  such  purchaser  and  the  judgment  debtor,  or  his  assignee 
where  the  delay  was  caused  by  an  injunction  by  the  debtor. 

TkaiAXT  MAT  AOQTTXRB  HIS  LeSSOR's  TxTLB  BT  A   PURCHASE  OZT  BZEOUTIOE 

against  the  lessor,  or  by  redeeming  the  premises  after  an  ezeoution  sale, 

as  a  Judgment  creditor  of  the  lessor,  and  may  set  up  his  title  in  bar  of  an 

action  for  rent  subsequently  accruing. 
Tkiaxt  mat  Show  that  He  has  Become  Owner  of  Part  of  the  leased 

premises  hj  a  purchase  or  redemption  under  a  judgment  against  the 

lessor,  to  mitigate  the  damsges  in  an  action  for  rent,  but  not  as  a  bar  to 

the  action. 
Rest  is  AppOBXiosf  able  where  the  tenant  becomes  owner  of  part  of  th* 

premises  under  an  execution  sale  sgainst  the  lessor. 

CoTUAST  for  rent  from  October  1, 1833,  to  April,  1834,  on  a 
lease  made  to  the  defendant  by  one  Fexgoson  and  assigned  to 
the  plaintiiSr.  Bent  was  paid  to  October  1, 1883,  when  the  de- 
fendant left  the  premises.  The  defendant  offered  to  show  that 
be  became  entitled  to  a  sheriff's  deed  for  part  of  the  premises 
on  October  4, 1833,  as  a  redeeming  creditor,  after  a  sale  of  tbe 
rerersion  on  an  execution  against  the  lessor,  but  did  not  obtain 
his  deed  until  February  28, 1835,  owing  to  an  injunction  sued 
out  bj  the  lessor.  The  evidence  was  rejected  as  impertinent 
and  conatitating  no  defense,  the  judge  instructing  the  jury  that 
the  doctrine  of  relation  did  not  apply,  and  therefore  the  defend- 
ant's title  did  not  accrue  till  the  deed  was  executed,  which  was 
after  the  rent  claimed  became  due.  Yerdict  for  the  plaintiff  and 
motion  for  a  new  trial. 

W.  Tracy  and  W.  C,  Ncyesy  for  the  defendant. 

C.  P.  KirkUmdy  for  the  plaintiff. 

By  Court,  Cowen,  J.  It  is  clear,  that  as  between  the  now 
defendant  and  Ferguson,  the  lessor,  the  deed  of  Februaiy  28, 
1835,  related  back  to  the  fourth  of  October,  1833;  and  from  that 
time  diveBted  all  title  of  Ferguson  to  that  part  of  the  demised 
premises  included  in  it.  The  plaintiff  claiming  under  him  must, 
therefore,  abide  the  legal  consequences  arising  from  Ferguson's 
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failure  of  title.  The  plaintiff  stands  in  Fcrgfoson's  place,  being 
his  assignee;  and  both  must  be  to  taken  to  have  been  pro  lanto 
totally  destitute  of  title,  and  of  all  right  to  demise  and  to  hold 
as  landlord,  from  the  fourth  of  October,  1833.  Here  has  been 
no  eviction  of  the  defendant,  nor  any  act  equiyalent  to  an  evic- 
tion by  the  plaintiff,  from  the  whole  or  any  part  of  the  demised 
premises.  The  judge  was  right,  therefore,  in  saying  that  no 
defense  arose  upon  that  ground.  But  the  plaintiff  lost  his  title 
subsequent  to  the  giving  of  the  lease,  and  the  lessee  acquired  it 
as  to  part  of  the  demised  premises.  Had  he  a  right  to  acquire 
the  title  of  his  landlord,  and  set  him  at  defiance?  So  long  as 
he  is  not  expelled,  he  has,  in  general,  no  right  to  question  his 
landlord's  title.  He  can  not  deny  that  he  had  a  right  to  demise 
At  the  time  of  the  lease.  He  can  not  defend,  on  the  ground 
that  he  has  acquired  an  outstanding  title  adverse  to  that  of  the 
landlord.  But  I  am  not  aware  that  the  estoppel  goes  farther. 
If  the  landlord  part  with  his  title  pending  the  lease,  the  duty  of 
the  tenant,  including  that  of  paying  rent,  is  due  to  the  assignee; 
and  should  the  tenant  buy  in  the  assignee's  right,  the  lease 
would  be  extinguished.  So,  should  the  landlord  sell  and  release 
to  the  lessee.  In  these  cases,  no  action  would  lie  for  the  rent. 
Therefore,  had  there  been  a  sheriff's  sale  of  the  whole  reversion 
in  the  demised  premises,  and  the  defendant  had  redeemed  or 
purchased  under  the  judgment,  no  action  could  have  been  sus- 
tained; for  a  purchase  or  acquisition  of  title  under  a  judgment 
against  the  lessor  is  the  same  thing  as  if  he  had  granted  by  deed. 
It  is,  to  be  sure,  acquiring  title  indirectly  and  by  operation  of 
law,  from  the  lessor;  but  it  comes  through  his  act  and  consent, 
or  his  neglect,  and  is  therefore  the  same  in  legal  effect  as  if  he 
had  granted  or  devised  the  reversion. 

But  the  title  to  only  a  part  of  the  demised  premises  passed  to 
the  defendant.  I  do  not  say  this  on  the  ground  that  Ferguson's 
wife  who  joined  him  as  lessor  must  be  taken  to  have  been  seised 
of  some  portion,  for  her  seisin  must  be  deemed  that  of  her  hus- 
band, at  least  diuing  the  life  of  both;  and  during  that  time,  her 
right  was  subject  to  be  sold  under  execution  for  his  debts.  But 
the  deed  to  the  defendant  covered  only  part  of  the  demised 
premises.  His  case  was  not,  therefore,  in  any  view,  one  of  total 
defense;  and  the  judge  was  right  in  saying  that  the  evidence 
could  not  be  received  as  a  bar  to  the  action. 

But  I  think  the  judge  erred  in  shutting  out  the  evidence  as 
totally  impertinent.  It  should  have  been  received  in  mitigation 
of  damages.     The  plaintiff,  or  rather  his  assignor,  who,  as  I  re- 
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marked,  aie  in  ihis  case  legally  identical,  having  after  the  date 
of  the  demise,  parted  in  effect  with  the  reversion  of  a  part  of 
the  demised  premises,  rent  should  have  been  recovered  for  the 
residae  only.  The  rent  is  incident  to  the  reversion,  and  follows 
the  grant  of  it  without  express  words.  So  if  the  reversion  in 
part  of  the  land  be  granted,  a  proportional  part  of  the  rent  fol- 
lows: Gilb.  on  Bents,  Dubl.  ed.  of  1792.  In  short,  the  evi- 
dence offered  raised  a  case  of  apportionment.  It  is  the  same  as 
if  the  lessor,  or  his  assignee  or  other  persons  holding  the  rever* 
fiion,  should  release  his  tiUe  in  a  part  of  the  land  to  the  lessee. 
This  would  extinguish  the  rent  for  so  much;  but,  being  by  the 
act  of  the  parties,  the  rent  would  be  apportionable.  It  comes, 
in  principle,  to  the  case  stated  in  Woodf .  Land,  and  Ten.  252, 
liond.  ed.  of  1804,  citing  Yin.  Abr.,  Apportionment,  B,  5,  12. 
Woodf  all  says:  ''If  lessee  for  years  of  land,  rendering  rent, 
accept  a  new  lease  from  the  lessor,  of  part  of  the  land,  which  is 
a  surrender  of  this  part,  the  rent  shall  be  apportioned;  for  this 
comes  by  the  act  of  the  parties."  The  duly  in  question  is  a  rent 
service,  of  which  Gilbert  remarks',  that  if  a  man  who  has  such 
a  rent,  purchase  part  of  the  land  out  of  which  it  issues,  yet  the 
rent  shall  be  apportioned;  though  otherwise  of  a  rent  charge, 
which  is  wholly  extinguished:  Gilb.  on  Bents,  151,  2  Dubl. 
«d.  of  1792.  But  he  says  in  another  place,  even  of  the  latter, 
that  a  release  of  part  of  the  rent  to  the  tenant  of  the  land  shall 
not  extinguish  the  whole;  but  the  rent  shall  be  apportioned: 
Id.  163.  Indeed,  nothing  is  more  reasonable  than  that,  where 
both  landlord  and  tenant  participate  in  destroying  their  rela- 
tion as  to  a  part  of  the  land,  the  rent  should  continue  and  be  ap- 
portioned on  the  residue.  It  is  the  same  thing  if  that  conse- 
quence be  regarded  in  the  case  at  bar  as  arising  from  the 
operation  at  law:  See  p^  Wilde,  J.,  in  MorUague  v.  (hiy^  19 
Mass.  439,  440.  It  could  not  have  arisen  without  their  mutual 
participation. 

The  defendant's  counsel  did  not  characterize  his  evidence,  on 
the  offer  be  made  at  the  trial,  by  saying  whether  he  intended  it 
as  a  bar,  or  in  mitigation.  Had  he  presented  it  in  the  former 
character  merely,  the  ruling  at  the  circuit  would  have  been 
proper.  But  the  evidence  seems  to  have  been  offered  generally 
tar  what  it  was  worth;  and  should  not  have  been  totally  ex- 
cluded. The  decision  of  the  judge  went  to  that  extent,  proba- 
bly on  the  ground  that,  during  all  the  time  when  the  rent  claimed 
-was  running,  the  legal  title  to  the  whole  was  in  Feiiguson.  It 
is  in  that  alone  we  differ  with  him.    The  defendant's  right  to  a 
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deed  clearly  arose  on  the  fourth  of  October,  1833,  before  either 
of  the  two  quarters'  rent  claimed  by  this  action  fell  dne.  The 
date  of  the  deed  of  February  28, 1835,  must  be  read  as  of  the 
day  when  the  deed  became  duo.  The  principle  of  relation  here 
is  the  same  as  if  the  now  defendant  had  been  the  direct  pur- 
chaser at  a  sheriJF'B  sale  before  the  statute.  There,  though  the 
aheriff  sold  at  one  day,  and  did  not  give  a  deed  till  afterwards, 
the  law  antedated  it  by  inserting  the  day  of  sale:  Jackson  exdem. 
Noah  y.  DichiMon^  16  Johns.  809;  Everi»on  ▼.  Sawyer ^  2  Wend. 
607;  Jackson  ex  dem.  De  Ibresi  ▼.  Bamaay,  8  Cow.  76,  and  the 
cases  cited  in  this  last  case  by  Sutherland,  J. 

On  the  whole,  we  think  there  must  be  a  new  trial.  And  if  the 
rights  of  the  parties  be  not  changed,  the  question  must  be  re- 
ferred to  the  juiy  to  make  a  just  apportionment  of  rent  upon 
that  part  of  the  demised  premises  which  lie  without  the  sheriff's 
deed:  Gilb.  on  Bents,  189,  Dubl.  ed.  1792;  and  see  the  case  of 
Bodgskins  ▼.  BobsoUy  1  Yent.  276,  which  relates  both  to  the  prin- 
ciple and  practice  of  apportionment.  SeesiBoCKUespiey.Thomaa, 
16  Wend.  464,  469,  and  the  books  cited  l^  Mr.  Justice  Nelson 
at  the  latter  pagB. 

New  trial  granted;  costs  to  abide  the  event. 


Shxriff's  Dbxd  Rblateb  to  Day  ov  Sali,  wbsh:  See  Jaehom  ▼.  Diet' 
<MOih  8  Am.  Deo.  296;  Jaekmm  ▼.  BamBOif,  15  Id.  242,  and  note.  The  doctrine 
of  NelUi  ▼.  Laikrop  on  this  point  is  approved  and  applied  in  oaee  of  a  deed 
ezeonted  by  a  master  nnder  a  deoree  of  foredoemre  in  IkUer  t.  Van  Oee$m,  4 
HiU,  174. 

Bint  is  Imozdbnt  of  thb  Bxvbbsion:  See  Jakmon  ▼.  SmUh,  M  Am,  Oeo. 
830. 

Apportionhxnt  of  Bxnt:  See  OuMert  v.  JSjmAii,  81  Am.  De&  613»  and 
note.  As  to  when  rent  is  apportionable,  the  prindpal  oaee  is  rerognlaed  as 
authority  in  Van  Rennelaer  v.  Jones,  2  Barb.  062;  Vam  Rtmsdmet  ▼.  Chad- 
uiek,  24  Id.  339;  Van  Bensaelaer  v.  CfaUup,  6  Denio,  408. 

Txkant's  Rioht  to  Sst  up  Titlb  Aoquibxd  uhdsb  Bxaounov  Sale 
AGAINST  Landlord.— To  this  point  the  principal  case  is  dt  d  In  Ten  B^  v. 
Crtdg,  62  N.  Y.  423;  Hetxel  v.  Barber,  69  Id.  15.  So  in  hairpe  ▼.  KeUe^,  5 
Denio,  433,  in  discnssing  the  qneetion  as  to  whether  the  tenant  can  set  np 
title  acquired  from  a  stiluiger.  It  is  dted  also  in  Mq/kU  ▼.  Strong,  9  Bosw. 
68,  respecting  the  right  of  a  tenant  to  resist  payment  of  rent  by  showing  an 
eviction  by  title  paramount. 
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Ajules  V.  Mebohants'  Bank  of  New  Yobk. 

[33  WsnOLL,  816.] 

Bavk  Takhvo  Bill  Patablb  in  Another  Statb  tor  CoLUscnoN  is  liable  f of 
the  neglect  of  its  oorreepondent  in  the  latter  state,  to  whom  it  sends  it» 
in  failing  to  gi^e  dne  notice  of  non-acceptance  to  an  indorser,  wherebfy 
sodi  indorser  is  disohaiged. 

LiAXiLiTr  OF  Bank  Taking  Bill  for  Ck>LLBOTioN  mat  bb  Vabisd  by  ezpreM 
agreement,  or  by  an  implied  agreement,  arising  from  the  oommon  under- 
standing of  merchants  and  the  custom  of  trade,  so  that  snoh  bank  shall 
not  be  held  liable  for  negligence  of  competent  and  responsible  agents  in 
another  state  whom  it  employs  to  make  the  colleotioiL 

OnnoHS  OF  Mxbohants  as  to  the  Liabilitt  of  Banks  taking  Notis 
FOB  CoLUEonoN,  however  general,  can  not  vary  the  legal  liability  of  each 
banks,  bot  are  admissible  to  show  the  comnum  understanding  as  to  the 
menning  of  such  contracts,  and  to  prove  a  usage. 

Law  OF  THR  State  in  which  a  Bill  is  Drawn  and  Indobsed  governs  as 
to  protest  and  notice  to  charge  the  indorser. 

HancB  OF  Non-aoosftange  of  a  Bill  must  be  Given,  under  the  general 
eommeroial  law,  to  charge  an  indorser,  although  presentment  for  accept- 


BavK  18  Leablb  fob  NsoLBor  of  a  Notary  employed  by  it  to  protest  a 
bill  taken  for  collection  with  respect  to  giving  notice  of  non-acoeptanoe, 
that  not  being  a  strictly  official  act,  though  it  may  be  otherwiw  as  to 
acts  purely  offidaL 

Ebbob  from  the  sapzome  court  in  an  action  of  aesumpedt^ 
brought  originally  in  the  saperior  court  of  New  York  cily,  to 
xeoo^er  the  amount  of  a  hill  of  exchange  drawn  in  New  York  on 
a  znercantile  house  in  Philadelphia,  payable  five  days  after  date  to 
the  drawer's  order,  and  subsequently  indorsed  to  the  plaintifEs^ 

Am.  Dao.  Vox.  ZXZIV— 10 
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who  deposited  the  same  with  the  defendants  for  collection. 
The  ground  upon  which  a  recovery  was  sought  was,  that  the 
amount  of  the  bill  was  lost  to  the  plaintiffs  through  neglect  to 
give  the  indorsers  notice  of  non-acceptance.  The  defendants 
sent  the  bill  to  a  Philadelphia  bank,  who,  on  the  second  daj 
after  the  day  of  its  date,  delivered  it  to  their  notary.  It  waa 
presented  on  the  same  day  for  acceptance,  acceptance  refused 
and  noted,  but  no  notice  thereof  given  to  the  indorsers.  It  was 
afterwards  duly  presented  for  payment,  payment  refused,  and 
notices  thereof  sent  to  the  defendants  for  the  plaintiffs  and  for 
the  drawer.  The  plaintiffs,  on  the  next  day  after  receiving^ 
the  notice,  gave  notice  to  their  indorser.  In  a  subsequent 
action  brought  by  them  against  him  (of  which  the  defendants 
were  duly  notified  and  their  aid  requested),  there  was  a  failure 
to  recover,  on  the  ground  of  the  want  of  notice  of  non-accepi<- 
ance.  It  further  appeared  that  the  indorser,  after  waiting  a  rea- 
sonable time  for  notice  of  non-acceptance,  supposing  that  the 
bill  had  been  accepted,  surrendered  certain  securities  for  its  x>ay- 
ment,  which  had  been  deposited  with  them  by  the  drawer,  and 
that  on  the  sixth  day  after  the  date  of  the  bill  the  drawer  be- 
came insolvent.  The  plaintiffs,  to  prove  a  usage  in  New  York 
that  banks  were  held  liable  for  the  diligence  of  those  to  whom 
they  sent  bills  outside  the  city  for  collection,  introduced  a  num- 
ber of  brokers  and  merchants,  who  testified  that  such  was  their 
understanding  and  opinion.  A  number  of  bank  officers  intro- 
duced by  the  defendants  testified  that  the  banks  did  not  so  un- 
derstand it;  but  that  the  collection  of  paper  outside  the  cily  was 
a  mere  matter  of  favor,  and  that  the  banks  undertook  only  to 
transmit  such  paper  to  proper  agents.  The  defendants  also 
proved  that  the  Philadelphia  bank  and  their  notary  were  distin- 
guished for  punctuality  and  diligence  in  such  matters;  and  that 
by  the  law  merchant  of  Pennsylvania,  presentment  for  accept- 
ance and  notice  of  non-acceptance  of  such  bills  were  unneces- 
saiy.  The  jiiry  were  charged  by  Oakley,  J. ,  that  in  the  absence 
of  any  usage  or  agreement  the  defendants  were  bound  only  to 
transmit  the  bill  in  proper  time  to  a  proper  agent,  and  were  not 
liable  for  such  agent's  negligence.  The  judge  left  it  to  the  jury 
to  determine  whether  there  was  any  such  usage  as  the  plaintiffs 
claimed,  instructing  them  that  to  establish  such  usage  it  must 
appear  that  the  practice  of  the  banks  had  generally  conformed 
to  it  so  long  as  to  make  it  generally  known;  that  he  did  not  think 
any  such  practice  had  been  shown,  but  that  they  must  deter- 
mine.    He  further  instructed  them  that  if  they  should  find  there 
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was  no  sach  usage,  they  should  inquire  whether  there  was  any 
mutual  understanding  to  the  same  effect  between  the  plaintiffs 
and  the  defendants,  or  between  the  defendants  and  their  cus- 
tomers generallj;  that  if  thej  should  find  no  such  usage  or  mu- 
tual understanding,  the  defendants  were  not  liable,  notwith- 
standing any  notorious  understanding  among  business  men  to 
the  contrary.  Verdict  for  the  plaintiffs,  and  judgment  thereon, 
which  was  removed  into  the  supreme  court  on  exceptions  to  the 
charge,  and  there  affirmed:  15  Wend.  486.  The  plaintiflh 
brought  error. 

H.  E.  Davies  and  S.  A.  Ibot,  for  the  plaintiffs  in  error. 
H.  P.  Edwards  and  G.  Wood,  for  the  defendants  in  error. 

Walwobth,  Chancellor,  after  some  preliminary  remarks,  said 
that  it  was  the  settled  law  of  New  York,  as  well  as  of  England, 
Scotland,  and  France,  that  a  bill  payable  on  a  day  certain  need 
not  be  presented  before  due,  though  it  was  the  duly  of  an  agent 
holding  it  for  negotiation  to  obtain  acceptance  of  it  without  de- 
lay for  the  benefit  of  his  principal;  but  that  if  such  a  bill  was 
actually  presented  for  acceptance  and  dishonored,  notice  thereof 
must  be  immediately  given  to  the  drawer  and  indorsers:  17 
Wend.  368;  1  T.  R.  712;  2  Pet.  170;  Morr.  Diet,  of  Dec.  1494, 
1558;  2  Pardes,  Droit  Com.  417,  No.  358;  3  Kent's  Com.  82; 
Chit,  on  Bills,  38,  46;  Muir  on  Bills,  22;  Bayley  on  Bills,  102. 
He  then  referred  to  the  law  merchant  of  Pennsylvania  on  this 
point  as  proved  by  the  testimony. 

On  the  question  of  usage  he  said  that  the  instructions  of  the 
court  below  were  unquestionably  right,  the  inquiry  in  such  cases 
being  one  of  fact,  and  not  as  to  the  opinions  of  traders  and  mer- 
chants, as  to  the  legal  obligations  of  banks.  The  case  of  Car- 
vick  V.  Vicheryy  2  Doug.  653,  n.,  he  remarked,  was  unlike  the 
present  one,  because  there  the  offer  was  not  merely  to  prove  an 
understanding  as  to  the  necessity  of  all  the  payees  indorsing  a 
note,  but  to  prove  the  imiversal  usage,  understanding,  and  prac- 
tice of  bankers  and  merchants  on  that  point.  His  honor  con- 
ceded that  the  testimony  of  persons  engaged  in  a  particular 
business  was  frequently  admitted  to  prove  the  sense  in  which 
certain  words  or  terms  were  used  in  that  business:  PoweU  v. 
HorUm,  2  Hodge,  16;  but  this,  he  insisted,  was  not  that  kind  of 
a  case.  To  prove  such  a  usage  as  that  contended  for  in  this 
case,  he  said,  there  must  be  shown  not  merely  an  isolated  case 
of  an  allowance  of  such  a  claim  by  a  particular  bank,  but  a  gen- 
eral usage  or  practice  of  the  banks  to  make  compensation  for 
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losses  incurred  through  the  negligence  or  default  of  their  cor- 
respondents or  agents  in  other  places. 

The  learned  chancellor,  while  admitting  it  to  be  a  general  role 
of  law  that  banks  and  other  corporations,  as  well  as  individuals, 
were  liable  for  the  acts  and  omissions  of  their  agents,  claimed 
that  where,  as  in  this  case,  the  nature  of  the  business  intrusted 
to  the  bank  or  corporation,  forbade  the  employment  of  its  ordi- 
nary officers  and  agents,  and  made  it  necessary  to  employ  sub- 
agents  in  another  place,  the  person  intrusting  the  business  to 
the  bank  or  corporation  must  be  intended  to  have  authorized 
the  employment  of  such  subagents  and  to  take  the  risk  of  their 
neglect.  He  admitted  that  if  it  had  been  the  custom  for  banks 
to  charge  commissions  beyond  the  difference  in  exchange  and 
the  actual  expenses  for  collections  in  distant  places,  the  case 
might  be  in  the  nature  of  a  del  credere  commission,  rendering  the 
bank  liable  for  the  neglect  of  its  correspondents;  but  he  insisted 
that  the  incidental  benefits  of  exchange  and  the  chance  of  hav- 
ing the  money  on  deposit  for  a  short  time,  though  furnishing  a 
sufficient  consideration  for  the  undertaking  by  the  bank  to  be 
liable  for  the  acts  of  its  own  officers  and  immediate  agents,  as 
held  in  Bank  of  VHca  y.  McEinster,  11  Wend.  473,  was  not 
enough  to  support  an  agreement  to  warrant  the  plaintifb  against 
the  negligence  or  mistakes  of  the  Philadelphia  bank  or  its  agents. 

His  honor  further  admitted  that  it  was  probably  the  duty  of 
the  defendants  to  give  their  Philadelphia  correspondents  such 
instructions  as  to  notices,  etc.,  as  would  enable  them  to  comply 
with  the  New  York  law,  it  being  the  duty  of  the  Philadelphia 
agents  to  take  such  steps  as  to  presentment  for  acceptance  and  pay- 
ment, and  protest,  and  notice  of  non-acceptance,  and  non-pay- 
ment, as  would  hold  the  indorsers:  Poth.  TraiteCont.  du  Change, 
c.  4,  No.  82;  AUen  y.  Suydam,  20  Wend.  821  [32  Am.  Dec.  555); 
since  this  bill  must  be  regarded  as  a  foreign  bill,  because  payable 
in  another  state,  in  accordance  with  the  doctrine  of  Bucbner  y. 
MrUey,  2  Pet.  686;  Duncan  y.  Course,  1  Ttfill,  100;  Lonsdale  y. 
Broum,  4  Wash.  0.  0.  148,  upon  the  same  principle  that  a  bxll 
drawn  in  England,  payable  in  Scotland,  Ireland,  or  the  colo- 
nies, is  a  foreign  bill:  SdUmume  y.  Stavely,  3  Doug.  298;  Mahoney 
y.  Ashlin,  2  Bam.  &  Adol.  478;  Beynolds  y.  Syme,  Morr.  Diet,  of 
Dec.  1698;  Muir  on  Bills,  62;  3  Eenfs  Com.  82.  An  agent, 
however,  his  honor  said,  contracts  only  ''for  reasonable  skill 
and  ordinaiy  diligence  in  the  discharge  of  his  duties,  that  is, 
the  usual  skill  belonging  to  other  persons  engaged  in  the  like 
business,  and  the  degree  of  diligence  which  prudent  men  exer* 
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else  in  lelation  to  their  own  business.  *  -^  *  But,  as  a 
general  rule,  an  agent  who  conducts  the  business  with  which  he 
is  intrusted  by  his  principal,  according  to  the  ordinary  custom 
and  usages  of  all  other  persons  engaged  in  the  like  employment 
or  business,  is  not  answerable  to  his  principal"  for  a  loss, 
though  it  might  have  been  prevented  by  greater  diligence  and 
by  an  unusual  departure  from  ordinary  practice  in  such  matters. 
There  being  some  evidence  in  this  case,  therefore,  that  the 
omission  to  send  instructions  was  in  accordance  with  the  cus- 
tomary practice  of  the  New  York  banks,  it  was  proper,  the  chan- 
cellor thought,  to  leave  it  to  the  jury  to  determine  whether 
there  was  any  departure  from  the  usual  course,  or  any  negli- 
gence in  not  sending  instructions.  Upon  the  whole  case,  his 
honor's  opinion  was  in  favor  of  affirming  the  judgment  of  the 
sc^reme  court. 

Yebflanok,  Senator.  Payment  of  a  bill  of  exchange  was  lost 
to  the  holders  in  consequence  of  the  omission  of  giving  notice  of 
refusal  to  accept.  A.ssuming  for  the  present  that  such  omission 
was  a  culpable  and  unjustifiable  neglect,  let  us  first  proceed  to 
the  consideration  of  the  chief  and  more  important  question  in 
this  cause.  A  bill  of  exchange  drawn  in  New  York  upon  a  per- 
son resident  in  Philadelphia  is  deposited  for  collection  in  a  New 
York  bank,  is  received  for  that  purpose,  and  duly  transmitted  to 
their  correspondent  and  agent,  a  Philadelphia  bank,  the  notary 
of  which  is  guilty  of  a  neglect,  whereby  on  refusal  to  accept  at 
Philadelphia,  payment  from  the  New  York  drawer  or  indorser  is 
lost.  Is  the  New  York  bank  first  receiving  this  paper  for  collec- 
tion, responsible  for  the  loss  or  damages  arising  from  the  de- 
Csxilt  of  its  Philadelphia  agent  ? 

Viewing  this  as  a  question  of  very  great  importance,  both  in 
itself  as  relates  to  the  responsibilities  of  our  moneyed  institu* 
tions,  and  the  usage  of  commercial  collections,  and  also  as  ma- 
terially affecting  the  general  law  of  agency  and  contracts,  I  have 
given  the  subject  mudi  consideration.  The  conclusions  to  which 
I  have  come  are  in  opposition  to  the  opinion  of  the  supreme 
court,  as  well  as  to  the  charge  of  the  eminent  judge  before  whom 
the  cause  was  tried  in  the  court  below.  I  have  consequently 
hesitated  in  forming  my  judgment,  and  have  repeatedly  reviewed 
the  question  before  giving  this  opinion.  But  I  can  not  now  en- 
tertain any  doubt  on  this  subject. 

It  is  well  settled  in  this  state  that  there  is  an  implied  under- 
taking by  a  bank  or  banker  receiving  negotiable  paper  deposited 
for  collection,  to  take  the  necessary  measures  to  charge  the 
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drawer,  maker,  or  other  proper  parties,  upon  i'he  default  or  re- 
fusal to  pay  or  accept:  Smedes  v.  Bank  of  Vtica,  20  Johns.  372; 
and  S.  C,  in  this  court,  3  Cow.  663;  McKinster  v.  Bank  of  Ulica^ 
9  Wend.  46;  S.  C,  11  Id.  473.  The  ground  of  this  rule  is,  that 
the  acceptance  of  negotiable  paper  thus  deposited  for  collection, 
forms  an  implied  undertaking  to  make  the  demands  and  give  th^ 
notices  required  bj  law  or  mercantile  usage  for  the  perfect  pro- 
tection of  the  holder's  rights  against  all  previous  parties;  for 
which  undertaking  the  use  of  the  funds  thus  temporarily  ob- 
tained, or  of  the  average  balances  thereof,  for  the  purposes  of 
discount  or  exchange,  forms  a  valuable  consideration.  Had  we 
no  express  authority  on  this  head,  I  should  consider  the  accept- 
ance by  a  bank  of  paper  for  collection  from  a  customer,  in  the 
usual  course  of  his  business,  as  sufficient  evidence  of  a  valuable 
consideration.  The  whole  ordinary  business  of  a  bank  with  its 
dealers  is  one  of  mutual  profit  or  accommodation,  and  must  be 
taken  together  (unless  some  part  is  separated  by  express  under- 
standing), and  it  is  not  for  a  bank  to  allege,  or  for  a  court 
to  consider  (as  the  chief  justice  seems  to  do)  that  a  collection  in 
a  particular  place  must  be  regarded  as  a  gratuitous  favor.  If 
accepted  at  all,  the  general  profits  and  advantages  of  the  busi- 
ness of  which  this  may  perhaps  be  an  unproductive  part,  form  a 
good  consideration  for  the  undertaking.  This,  however,  is  not 
an  open  question  after  the  decision  of  this  court  in  the  two  cases 
against  the  bank  of  Utica. 

What  then  is  the  ordinary  undertaking,  contract,  or  agree- 
ment of  a  bank  with  one  of  its  dealers,  in  the  case  of  an  ordinary 
deposit  of  a  domestic  note  or  bill,  payable  in  the  same  town  re- 
ceived for  collection  ?  It  is  a  contract  made  with  a  corporate 
body  having  only  a  legal  existence,  and  governed  by  directors, 
who  can  act  only  by  officers  and  agents;  or  if  it  be  with  a  private 
banker,  he  too  is  known  to  carry  on  his  business  by  clerks  and 
agents.  The  contract  itself  is  to  perform  certain  duties  neces- 
sary for  the  collection  of  the  paper  and  the  security  of  the  holder. 
But  neither  legal  construction  nor  the  common  understanding 
of  men  of  business  can  regard  this  contract  (unless  there  be 
some  express  understanding  to  that  effect)  as  an  appointment  of 
the  bank  as  an  attorney  or  personal  representative  of  the  owner 
of  the  paper,  authorized  to  select  other  agents  for  the  purpose  of 
collecting  the  note  and  nothing  more.  There  is  a  wide  difference 
made  as  well  by  positive  law  as  by  the  reason  of  the  thing  itself, 
between  a  contract  or  undertaking  to  do  a  thing,  and  the  delega- 
tion of  an  agent  or  attorney  to  procure  the  doing  the  same  thing — 
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between  a  contract  for  building  a  house  (for  example)  and  the 
appointment  of  an  overseer  or  superintendent,  authorized  and 
undertaking  to  act  for  the  principal,  in  having  a  house  built. 
The  contractor  is  bound  to  answer  for  any  negligence  or  default 
in  the  performance  of  his  contract,  although  such  negligence  or 
default  be  not  his  own,  but  that  of  some  sub-contractor,  or  \m- 
der  workman.  Not  so  the  mere  representative  agent,  who  dis- 
charges his  whole  duty  if  he  acts  with  good  faith  and  ordinary 
diligence  in  the  selection  of  his  materials,  the  forming  his  con- 
tracts, and  the  choice  of  his  workmen. 

Now  in  the  case  of  the  deposit  for  collection  of  a  domestic 
note  or  bill  payable  in  the  same  town,  no  one  can  imagine  that 
this  instead  of  being  a  contract  with  the  bank  to  use  the  proper 
means  for  collecting  the  paper,  is  a  mere  delegation  of  power  fco 
act  as  an  attorney  for  that  purpose.  If  this  were  so,  and  it 
should  happen  that  by  the  fraud,  the  carelessness,  or  the  igno- 
rance of  a  clerk  or  teller,  the  only  responsible  parties  were  dis- 
charged, or  the  note  itself  lost  or  destroyed,  it  would  be  a 
sufficient  defense  for  the  bank  if  it  could  show  that  the  directors 
had  employed  ordinary  care  and  caution  in  selecting  their 
officers;  or  any  similar  defense  which  would  be  good  in  the 
mouth  of  an  attorney  in  fact,  or  a  steward  acting  in  good  faith 
for  his  principal,  who  had  been  defrauded  in  any  transaction. 
If  such  were  the  understanding  of  this  business,  and  the  mer- 
chant had  to  look  to  the  responsibility  of  the  teller  or  clerk 
through  whose  hands  his  paper  may  pass,  and  not  to  that  of 
the  bank  which  employs  them,  few  deposits  for  collection  would 
be  made,  and  it  would  soon  be  found  expedient  to  deal  only 
with  banks  or  bankers  who  would  guarantee  their  officers.  But 
the  natural  and  gencqral  understanding  of  men  of  business  is 
surely  not  this;  it  is  that  of  an  implied  agreement  with  the  bank 
itself,  of  whose  officers  and  agents  they  have  no  knowledge,  and 
with  whom  they  have  no  privily  of  contract. 

The  decisions  of  our  own  courts,  above  cited,  call  this  trans- 
action a  contract  and  treat  it  as  such.  Then  the  law  is  clear, 
that  by  the  employment  of  under  agents  or  servants,  for  his 
own  convenience  or  to  perform  part  of  what  he  has  contracted 
to  do,  the  employer  becomes  civilly  responsible  to  those  with 
whom  he  contracts  or  deals  in  his  business.  The  general  prin- 
ciple of  Lord  Holt  has  always  been  cited  with  approbation, 
though  the  correctness  of  its  application  to  a  political  office  was 
denied,  that  "  where  a  trust  is  put  in  one  person,  and  he  whose 
interest  is  intrusted  is  damnified  by  the  neglect  of  such  as  that 
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person  employs  in  the  discharge  of  that  trust,  he  shall  answer 
to  the  person  damnified;"  12  Mod.  490.  The  same  doctrine 
is  thus  sommed  up  bj  Judge  Stoiy,  from  a  long  succession  of 
authorities:  "  It  is  a  general  doctrine  of  law,  that  the  principal 
is  held  liable  to  third  persons  in  a  dyil  suit  for  the  frauds,  de- 
ceits, misrepr9eentations,  torts,  negligences,  and  other  mal- 
feasances or  misfeasances  and  omissions  of  duly  of  his  agent  in 
the  course  of  his  employment,  although  the  principal  did  not 
authorize  or  justify,  or  indeed  know  of  such  misconduct,  or 
even  if  he  forbade  them  or  disapproved  of  them:"  Stoiy  on 
Agency,  c.  17,  sec.  462,  and  authorities  cited  in  note  8.  ''  The 
maxim  is,"  says  Lord  Kenyon,  **  Bespondeat  superior — the 
principals  are  responsible  for  the  acts  of  the  servants  in  those 
things  that  respect  their  duty  under  them,  though  not  answer- 
able for  things  that  do  not  respect  their  duty:"  8  T.  B.  531. 
This  rule  sums  up  the  doctrine  with  great  force,  deamess,  and 
precision.  Thus  the  carrier  is  liable  for  the  negligence  of  his 
agent,  by  which  goods  committed  to  his  care  are  damaged.  So 
the  ship-owner  is  liable  to  the  shipper  for  damages  caused  l^ 
reason  of  the  neglect  or  misconduct  of  the  master  or  mate. 
''This  liability,"  says  Judge  Story,  "extends  not  only  to  the 
injuries  and  wrongs  of  the  agent  immediately  employed  in  a  par- 
ticular business  (as  in  this  case  to  the  Merchants'  bank  itself), 
but  also  to  the  injuries  and  wrongs  done  by  others  who  are  em- 
ployed by  that  agent  under  him,  or  with  whom  he  contracts  for 
the  performance  of  the  business ;  for  the  liability  reaches  through 
all  the  stages  of  the  service:"  Stoiy  on  Agency,  sec.  454,  and 
cases  there  cited  in  note.  It  is  this  distinction,  on  which  I 
have  already  insisted  as  founded  in  the  reason  of  contracts,  be- 
tween the  \mdertaking  to  perform  anything,  and  the  mere  re- 
ceiving a  delegation  of  authority  to  act  for  another,  which  rec- 
onciles many  decisions  evidently  equally  just  in  themselves, 
but  apparently  clashing  in  words  and  conflicting  in  authority. 
I  include  among  these,  in  addition  to  the  class  of  cases  already 
cited  or  referred  to,  those  in  which  persons  dealing  or  contract- 
ing with  an  agent  or  contractor,  and  trusting  to  his  credit,  have 
endeavored  to  charge  his  principal,  with  whom,  however,  they 
themselves  had  no  privity;  see,  for  instance,  the  two  cases  in  6 
Taunt.  147, 148.  If  it  be  not  a  mere  representative  agency,  but 
a  contract  or  undertaking  to  do  the  business,  the  original  prin- 
cipal is  answerable;  and  for  the  same  reason  he  is  to  look  to  the 
immediate  contractor  with  himself,  and  not  to  the  inferior  and 
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distant  under  contractois  or  ageiASy  for  deftralts  injuiioas  to  his 
own  interest. 

Sach  then  being  the  general  law,  the  bank  in  undertaking  to 
collect  n^otiable  paper  is  answerable  for  the  neglect  of  its  ordi- 
ntiiy  agents.  Is  there  anything  in  the  mere  fact  of  the  paper 
being  payable  in  another  city,  and  therefore  requiring  the  aid  of 
other  agents,  sufficient  to  take  that  case  out  of  the  general  rule? 
I  mean  irrespectiTely  of  any  agreement  or  implied  understanding 
as  to  the  matter.  The  chief  justice,  in  deliyering  the  opinion 
of  the  supreme  court,  holds  that  there  is,  and  says:  *'  A  note  or 
bill  left  at  a  bank  and  received  for  the  purpose  of  being  sent  to 
some  distant  place  for  collection,  would  seem  to  imply,  upon  a 
reasonable  construction,  no  other  agreement  than  that  it  should 
be  forwarded  with  due  diligence  to  some  competent  agent,  to  do 
what  should  be  necessary  in  the  premises.  The  language  and 
acts  of  the  parties  fairly  import  so  much,  but  nothing  beyond 
ii  The  person  leaving  the  note  is  aware  that  the  bank  can  not* 
personally  attend  to  the  collection,  and  that  it  must  therefore  be 
sent  to  some  distant  or  foreign  agent."  This  seems  to  me  to  as- 
sume the  very  question  in  dispute.  In  a  deposit  of  a  note  for 
collection,  payable  in  the  same  place,  the  holder  is  equally  aware 
that  the  bank  can  not  personally  attend  to  the  collection,  and 
its  management  must  be  left  to  some  one  or  more  competent 
agents.  But  he  makes  an  implied  contract  with  the  bank  that 
the  proper  and  expedient  means  shall  be  used  to  collect  his  note. 
So  he  does  as  to  a  foreign  debt;  and  in  each  case  he  alike  pre- 
fiomes  that  proper  agents  will  be  employed.  In  neither  case 
has  he  any  knowledge  of  the  agents  or  privity  with  them.  I 
can  perceive  no  reason  for  liability  or  exemption  from  liability 
in  either  case  which  does  not  equally  apply  to  the  other.  The 
bank,  if  its  officers  think  fit,  and  the  dealer  will  consent,  may 
VBiy  that  liability  in  either  case.  It  may  receive  the  paper  only 
for  transmission  to  its  correspondents.  That  would  form  a  new 
and  different  contract,  and  would  limit  the  responsibility  to  good 
faith  and  due  discretion  in  the  choice  of  an  agent.  But  if  this 
be  not  done,  or  unless  there  be  some  implied  understanding  on 
the  subject,  I  see  no  difference  between  the  responsibility  as- 
smned  in  the  undertaking  to  collect  foreign  bills,  and  that  for 
collecting  domestic  paper,  payable  at  home.  It  is  assumed  in 
the  same  manner,  in  the  same  words,  and  on  the  same  consid- 
eiation. 

If  the  reasoning  of  the  supreme  court  be  correct,  I  can  not 
{wroeive  how,  either  in  the  case  of  domestic  collection,  or  in  any 
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other  case,  the  principal  is  to  be  made  liable  for  the  de&ult  of 
bis  own  agent,  if,  from  the  nature  of  the  business,  it  was  evident 
that  some  under  agent  must  be  employed,  and  that  the  principal 
could  not  do  the  business  without  aid.     On  this  principle,  the 
ship-owner  would  not  be  answerable  for  the  negligence  of  the 
captain,  whom  all  the  world  knows  he  must  employ.    The  master 
mechanic  who  must  (as  those  who  contract  with  him  are  well 
aware)    employ   sub-contractors,    journeymen,  and    laborem, 
would  no  longer  be  liable  for  their  negligence  in  the  work  he 
contracts  to  have  executed.     The  same  reasoning  which  would 
here  make  the  New  York  bank  merely  an  agent  "  to  select  other 
agents  abroad  for  the  party  to  become  his  agents  in  the  collec- 
tion," would  equally  make  the  ship-owner  and  the  contracting 
builder  mere  agents  to  select  masters,  mates,  journeymen,  and 
laborers,  for  those  with  whom  they  deal.    If  it  be  ''  unreasona- 
ble" to  suppose,  as  the  chief  justice  holds,  that  the  bank  as- 
'  sumed  ''  to  become  responsible  for  the  fideUly  of  agents  abroad," 
who  ''all  parties  knew  must  intervene  before  collection," and 
when  the  plaintiffs  "  knew  that  others  must  be  trusted,"  it  must 
be  quite  as  unreasonable  in  the  case  of  domestic  collections,  and 
of  all  other  transactions,  where  the  parties  know  that  "  agents 
must  intervene  and  others  be  trusted."    But  in  all  these  cases» 
the  parties  are  not  governed  by  the  mere  rule  of  personal  repre- 
sentative agency,  but  are  subject  to  the  responsibilities  imposed 
by  the  law  of  commercial  contracts,  of  bailment  or  of  shipping. 
In  all  these  cases,  we  are  not  to  look  to  the  necessity  of  the  em- 
ployment of  the  distant  or  under  agents.     We  are  to  look  to  the 
contract  itself.     Legem  enim  coniractus  dot.    We  are  to  look 
whether  the  contract  be  only  for  the  immediate  services  of  the 
agent,  and  his  acting  faithfully  as  the  representative  of  his 
principal,  doing  for  him,  in  the  business  confided  to  his  care, 
what  the  principal  is  not  able  or  willing  to  do  for  himself,  or 
whether  the  contract  looks  mainly  to  the  thing  itself  to  be  done, 
and  the  undertaking  be  for  the  due  use  of  all  the  proper  means 
for  its  performance.     In  the  one  case,  the  responsibility  ceases 
with  the  limits  of  the  personal  services  undertaken;  in  the  other, 
it  extends  to  cover  all  the  necessary  and  proper  means  for  the 
accomplishment  of  the  object,  by  whomsoever  used  or  employed. 
Again:  it  is  not  true,  in  the  usual  and  well-known  course  of 
trade,  that  there  is  no  other  agreement  implied  than  that  depos- 
ited paper  payable  abroad  shall  be  forwarded  with  due  dili* 
gence,  or  as  Judge  Oakley  charged,  that  **  the  banks  are  only* 
bound  to  transmit  such  paper  in  due  form  and  in  due  time.** 
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By  the  known  ordinaiy  usage  of  business,  unless  when  altered 
by  some  special  agreement  or  usage,  the  banks  undertake  some- 
thing more  than  this.  This  the  holders  of  paper  could  do  for 
themselves.  But  the  banks  also  undertake  to  receive  and  pay 
the  funds  here,  when  collected  elsewhere.  The  foreign  bank 
does  not  know  the  owner  of  the  bill  so  as  to  open  an  account 
with  him,  and  to  authorize  him  to  draw  upon  his  funds  when 
collected.  They  know  only  the  bank  from  which  the  paper  was 
received,  and  that  bank  has  at  least  undertaken  to  manage  the 
business  of  exchange  between  the  places;  on  what  groimd  then 
is  the  bank  receiving  for  collection,  to  be  answerable  only  for 
the  first  and  last  stages  of  the  transaction,  and  to  be  discharged 
from  any  liability  as  to  all  intermediate  steps?  Such  are  my 
views  of  the  general  principles  involved  in  the  case.  Let  us  now 
look  to  the  authorities  bearing  or  supposed  to  bear  upon  it. 

The  chief  justice  relies  much  upon  the  decision  of  the  supreme 
court  of  the  United  States,  in  The  Bank  of  Washington  v.  Trip- 
iett  and  Nealey  1  Pet.  25,  and  on  the  reasoning  of  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court.  He  said,  in 
that  case,  ''that  the  bill  was  not  delivered  to  the  Mechanics' 
bank  at  Alexandria  for  collection,  but  for  transmission;  that  the 
bank  in  Washington  became  the  agent  of  the  holder;  that  the 
bank  in  Alexandria  performed  its  duty  by  transmitting  the  bill, 
and  the  whole  responsibiliiy  of  the  collection  devolved  on  the 
bank  which  received  it  for  that  purpose. "  Unquestionably  it  was 
so  in  that  case;  for  that  was  the  express  contract  between  the  par- 
ties. The  case  doesnotstate  that  the  bill,  payable  at  Washington, 
was  deposited  for  collection  in  the  Alexandria  bank,  but  it  ex- 
pressly states  that ''  the  holder  of  the  bill  placed  it  in  the  hands 
of  the  cashier  of  the  Alexandria  bank,  for  the  purpose  of  being 
transmitted  to  the  bank  at  Washington  for  collection."  It  no- 
where appears,  or  is  alleged,  that  the  bank  at  Alexandria  had 
made  any  undertaking,  express  or  implied,  to  collect  the  paper. 
This  might  be  from  tiie  known  course  of  business  in  the  dis- 
trict of  Columbia,  or  it  might  be  from  the  express  agreement  as 
to  this  paper,  or  from  the  manner  in  which  the  bank  received 
the  paper:  that  does  not  appear,  but  the  fact,  nevertheless,  is 
admitted.  The  Washington  bank  received  instructions  from  the 
holder  and  replied  to  him.  Of  course,  there  is  nothing  in  the 
views  I  have  taken  of  the  general  question  which  is  contradicted 
by  the  conclusion  of  Chief  Justice  Marshall,  "  that  the  bank  of 
Washington,  by  receiving  the  bill  for  collection,  and  by  its  let- 
ter, became  the  plaintiffs  agent,  and  assumed  the  responsibili- 
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ides  of  that  character/'  Under  these  circmnstances,  I  consider 
the  authority  of  the  supreme  court  of  the  United  States,  in  this 
decision,  as  indirectly,  at  least,  in  opposition  to  the  doctrine  of 
the  supreme  court  of  this  state,  and  certainly  as  giving  it  no 
support. 

On  the  other  hand,  a  recent  and  equally  high'  authority  goes 
directly  to  support  the  doctrine  I  have  sustained.  It  is  the  case 
of  Van  Wart  y.  WooUey,  8  Bam.  &  Cress.  419,  upon  the  authority 
of  which,  another  great  question  of  the  law  of  negotiable  paper 
was  decided  in  this  court,  during  the  last  year,  in  the  case  of  S. 
and  M,  AUen  y.  Suydam  and  Boyd  [32  Am.  Dec.  655].  JjiVanWari 
y.  WooUey,  the  defendants  at  Birmingham  receiyed  a  bill  upon 
London  to  get  accepted.  This  they  forwarded  to  their  London 
banker,  who.did  not  protest  the  bill  for  non-acceptance,  nor  giye 
notice  to  any  of  the  parties  to  the  paper  of  the  refusal  to  accept. 
Lord  Tenterden,  in  deliyering  the  judgment  of  the  court,  said: 
"  Upon  this  state  of  facts,  it  is  eyident  that  the  defendants,  who 
can  not  be  distinguished  from,  but  are  answerable  for  their  Lon- 
don correspondents,  haye  been  guilty  of  a  neglect  of  the  duty 
they  owed  the  plaintiff,  their  employer,  for  which  they  receiyed 
a  x)ecuniaiy  reward.  The  plaintiff  is  therefore  entitled  to  main- 
tain his  action  against  them  to  the  extent  of  any  damage  he 
may  haye  sustained  by  their  neglect."  The  case  embraced  some 
other  points,  but  the  decision  of  all  rested  upon  this  position. 
Upon  these  authorities,  and  for  these  reasons,  I  am  dear,  that 
by  the  deposit  of  the  bill  in  question  with  the  bank,  and  the 
receiying  it  for  collection,  the  bank,  upon  general  principles  of 
law  and  independently  of  any  custom  or  usage,  or  of  any  ex- 
press agreement,  is  liable  for  a  neglect  of  duty  6ccurring  in  that 
collection,  whether  from  the  default  of  its  officers  here,  or  of 
their  correspondents  at  Philadelphia,  from  whom  (in  Lord  Ten- 
terden's  words),  "  they  can  not  be  distinguished,  and  for  whom 
they  are  answerable." 

Can  not  that  legal  liability  be  yaried?  I  can  not  doubt  that 
it  may  be,  either  by  the  express  condition  on  which  paper  for 
collection  is  receiyed,  or  by  the  implied  understanding  of  the 
parties  arising  from  the  common  imderstanding  of  merchants, 
and  the  custom  of  trade.  It  was,  therefore,  proper  to  admit 
the  eyidence  of  men  of  business  to  show  what  was  the  usage  or 
general  understanding  of  such  transactions.  I  agree  entirely 
with  Judge  Oakley  as  to  the  authority  and  object  of  such  eyi- 
dence. The  opinion  of  merchants,  howeyer  general,  is  no  au- 
thority to  show  the  legal  Liability  of  any  party.     It  i:>  tlia 
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exclusive  provinoe  of  the  law  to  decide  that  point.  But  sucb 
evidence  is  good  to  show  the  common  understanding  of  anjcon- 
tnicts,  the  meaning  of  the  language  of  such  contracts  in  their 
ordinazy  commercial  sense,  to  prove  any  custom,  usage,  or  znode 
of  business  which  may  naturally  and  justly  be  presumed  to  enter 
into  and  form  part  of  any  transaction  or  agreement.  It  is  good 
for  the  purpose  of  giving  probable  proof  of  the  degree  and  kind 
of  responsibility  understood  to  be  assumed  by  the  party  sought 
to  be  chaiged;  but  it  is  not  good  to  show  what  the  legal  conse- 
quences of  the  assumption  of  any  such  responsibUiiy  may  be. 
It  is  good  for  the  interpretation  of  the  contract,  not  for  the  es- 
tablijEJiment  or  the  exposition  of  the  law.  Now,  if  the  conclu- 
sions to  which  I  have  previously  come,  be  sound,  the  direction 
of  the  judge  at  the  trial  as  to  this  sort  of  evidence,  though  cor- 
rect in  his  view  of  the  weight  and  authoriiy  to  which  it  was 
entitled,  was  wrong  as  to  the  point  to  which  he  directed  the  at- 
tention of  the  jury.  He  told  them  that  the  bank  was  not  liable 
on  general  principles,  and  was  not  responsible,  unless  they  were 
of  opinion,  from  the  evidence,  that  there  was  some  agreement, 
express  or  implied,  between  the  parties,  in  relation  to  the  trans- 
mission of  the  bill,  or  unless  there  existed  some  custom  or  usage 
in  the  city  of  New  York,  changing  the  obligation  imposed  by 
the  deposit,  by  which  custom,  banks  receiving  bills  payable  out 
of  the  cily,  are  responsible  for  the  negligence  of  any  bank  or 
notary,  or  other  agent  to  whom  such  bills  might  be  sent.  Ac- 
cording to  my  view  of  the  law,  the  reception  of  the  bill  for  col- 
lection, in  the  usual  manner,  imposed  the  liability  for  neglect  or 
omission  of  tl^  proper  means,  by  any  one  employed  for  that 
purpose  by  the  banks  or  by  its  agents;  but  it  was  open  for  the 
bank  to  show,  and  it  was  for  the  jury  to  decide,  whether  there 
was  not  some  express  or  implied  agreement,  or  mutual  under- 
standing between  the  parties,  which  varied  that  obligation  and 
limited  the  bank's  responsibility,  as  to  foreign  bills,  to  the  safe 
tEsnsmisaion  to  a  competent  agent;  or  whether  there  did  not 
exist  some  custom  or  usage  in  the  city  of  New  York,  discharg- 
ing the  legal  liabilily  as  to  bills  payable  abroad,  in  the  same 
manner:  which  usage  was  sufficiently  general,  long  continued^ 
and  known  to  men  of  business,  to  be  presumed  to  have  entered 
into  and  formed  part  of  the  contract.  This  distinction  is  not  a 
matter  of  form  or  theory  merely.  On  the  contrary,  it  might 
wholly  change  the  verdict  of  the  jury.  In  the  case  before  us, 
thoagh  the  great  weight  of  commercial  evidence  appears  to  me 
to  be  on  the  side  of  the  understood  liability  of  the  banks,  thera 
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was  enough  from  cashiers  and  experienced  bank  officers  on  the 
other  side,  to  warrant  the  jury  in  finding,  as  thej  did,  for  the 
defendants;  thej,  in  fact,  finding  that  there  was  no  agreement  or 
custom  speciallj  charging  the  banks  with  a  liability  which  the 
law  would  not  otherwise  impose.  Had  they  been  directed,  as  I 
think  they  should  have  been,  that  the  bank  was  liable  unless 
they  thought  that  there  was  sufficient  evidence  of  some  agree- 
ment or  custom  discharging  that  responsibility,  the  verdict  upon 
such  conflicting  evidence  might  well  have  been  found  for  the 
plaintiffs. 

In  a  question  like  this,  involving  principles  that  must  govern 
the  law  of  a  wide  range  of  commercial  dealings,  considerations 
of  public  policy  can  not  well  be  overlooked,  though  they  must 
not  be  allowed  to  disturb  the  conclusions  of  natural  justice  or 
well-settled  positive  jurisprudence.  Some  such  considerations 
have  been  suggested  in  the  course  of  the  arguments,  founded 
upon  the  greatand  inconvenient  responsibilities  which  a  decision, 
reversing  that  of  the  courts  below,  would  impose  upon  our 
moneyed  institutions;  and  their  consequent  withdrawal  in  part  or 
in  whole,  from  a  business  so  necessary  to  our  internal  exchanges. 
To  me  the  subject  appears  in  a  very  different  light.  I  can  not  but 
think  that  if  the  law  of  this  case  were  now  to  be  settled,  not 
judicially,  but  legislatively,  upon  considerations  of  public  policy 
alone,  the  doctrine  I  have  maintained  in  opposition  to  that  of 
our  courts,  would  be  found  the  safest  and  wisest.  If  the  present 
judgment  be  affirmed,  no  small  doubt  will  be  thrown  upon  the 
responsibilities  of  collecting  banks  and  bankers,  even  in  do- 
mestic collections,  for  the  acts  of  any  of  their  officers.  As  in 
the  case  of  corporate  banks,  or  those  under  our  general  law,  all 
the  business  is  practically  done  by  agents,  that  doubt  would 
cover  the  whole  of  our  banking  transactions.  The  same  diffi- 
culty may  arise  in  numerous  analogous  commercial  affiurs,  the 
law  as  well  as  the  usage  of  which  is  now  settled,  unless  it  be 
shaken  by  the  influence  and  authority  of  decisions  and  reasoning 
like  that  of  the  supreme  court  in  this  case. 

On  the  other  side,  if  we  hold  collecting  banks  and  bankers  to 
be  liable  for  all  neglect  or  omission  of  the  necessary  and  proper 
means  for  the  due  performance  of  that  which  they  have  in  gen- 
eral terms  tmdertaken  to  do,  whether  such  omission  or  negli- 
gence be  their  own  or  that  of  others  in  their  employ — ^we  pre- 
serve that  harmony  of  the  law  which  is  so  essential  to  its  being 
tmderstood  by  those  who  are  to  regulate  their  dealings  by  it; 
and  unquestionably  much  doubt  and  litigation  will  be  excluded. 
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If  the  responsibility  thus  imposed  be  onerous  or  inconyenient 
as  to  foreign  bills,  or  to  any  especial  class  of  transaction,  it  is 
easy  for  banks  and  bankers  to  avoid  that  inconvenience  by  stat- 
ing the  terms  upon  which  they  will  receive  the  deposited  paper. 
A  notice  to  customers  and  dealers,  or  a  different  mode  of  entry 
in  the  bank  books  of  the  notes  received  for  collection,  and  those 
for  transmission  only,  will  put  an  end  to  all  future  questions, 
and  discharge  any  such  responsibility— or,  it  might  be  assumed, 
if  considered  as  a  valuable  though  somewhat  hazardous  branch 
of  business,  for  any  reasonable  and  adequate  compensation. 

2.  The  second  point,  though  essential  to  the  decision  of  the 
cause,  is  of  less  general  interest,  and  I  shall  speak  of  it  more 
briefly.  The  bill  drawn  in  New  York  upon  Philadelphia  was 
presented  for  acceptance  and  refused.  The  notary  in  Philadel- 
phia neglected  to  give  notice  of  non-acceptance,  by  which  the 
drawer  and  a  New  York  indorser  were  discharged.  It  is  in  evi- 
dence that  if  notice  had  been  promptly  given,  the  bill  would 
have  been  paid  out  of  securities  belonging  to  the  drawer,  in  the 
hands  of  an  indorser,  which  were  given  up  after  waiting  a  suffi- 
cient time  for  the  receipt  of  notice  of  non-acceptance.  The 
holder  also  failed  on  the  ground  of  want  of  notice,  in  a  suit 
against  the  same  indorser.  It  is  now  contended  that  the  notary 
was  not  guilly  of  any  negligence  or  misfeasance  in  omitting  to 
give  notice  of  the  non-acceptance,  such  notice  not  being  re- 
quired by  the  common  law,  as  it  is  interpreted  in  Pennsylvania. 
The  evidence  of  distinguished  counsel  in  Philadelphia  shows 
Ihat,  according  to  the  decisions  of  that  state,  protest  for  non- 
payment would  be  sufficient,  and  neither  protest  nor  notice  of 
non-acoeptance  was  necessary  to  bind  drawer  or  indorser  in 
Pennsylvania.  I  can  not  consider  this  objection  to  the  recovery 
as  of  any  weight.  The  bill  was  drawn  in  New  York,  and  was  a 
foreign  bill  in  Pennsylvania. 

Those  who  undertake  to  collect  foreign  paper,  are  as  much 
bound  to  inform  themselves  as  to  what  is  necessary  to  protect 
the  holders  of  such  paper,  as  if  it  were  domestic  and  governed 
wholly  by  their  own  local  law.  On  the  contrary,  the  law  of  New 
York,  so  far  as  regards  the  New  York  parties,  must,  on  the  broad 
principles  of  commercial  and  international  jurisprudence,  form 
part  of  the  local  law  itself,  if  the  New  York  indorser  or  drawer 
should  be  accidentally  sued  in  the  courts  of  Pennsylvania.  If 
this  defense  could  be  sustained,  it  would  be  fatal  to  the  most 
valuable  interests  of  our  internal  trade  and  exchanges  between 
state  and  state.     Besides,  the  law  of  which  the  defendant? 
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claim  that  their  agent  had  a  right  to  be  ignorant,  is  a  part  of  the 
more  general  commercial  law  from  which  the  jurisprudence  of 
Pennsylvania  diflfers.  That  general  law  which  is  recognized  as 
governing  negotiable  paper,  is  this:  '*  If  a  bill  be  in  fact  pre- 
sented, though  unnecessuilj,  and  acceptance  be  refused,  notice 
should  be  immediately  given  to  the  persons  to  whom  the  holder 
may  resort  for  payment,  or  they  will  be  discharged  from  their 
respective  liabilities."  See  Chit,  on  Bills,  last  ed. ,  354;  2  Kent's 
Com.,  lee.  44,  jxusim.  Then  I  borrow  the  language  of  Judge 
Story,  strictly  applicable  to  the  very  case  before  us:  "By  the 
common  law,  the  protest  is  to  be  made  at  the  time,  in  the  man- 
ner, and  by  the  persons  prescribed  in  the  place  where  the  bill  is 
payable.  But  as  to  the  i^ecessily  of  maTring  a  demand  or  pro- 
test, the  circumstances  tmder  which  a  demand  may  be  required 
or  dispensed  with,  these  are  incidents  of  the  original  contract 
which  are  governed  by  the  laws  of  the  place  where  the  bill  is 
drawn.  They  constitute  implied  conditions  upon  which  the  lia- 
bility of  the  drawer  is  to  attach  according  to  the  lex  Zocncon/rochi^, 
and  if  the  bill  is  negotiated,  the  responsibility  attaches  upon 
each  successive  indorser,  according  to  the  law  of  the  place  of 
his  indorsement,  for  each  indorser  is  a  new  drawer:"  Stoiy'a 
Conf .  L. ,  sec.  360.  It  may  be  observed  here,  that  this  doctrine 
prevails  not  only  in  the  countries  and  states  tmder  the  authority 
or  influence  of  our  common  law,  but  also  in  France  and  other 
countries  whose  jurisprudence  flows  from  another  source: 
Pardes.  Droit  Com. ,  sec.  1497, 1499.  I  mention  this  &ct,  not  in 
support  of  the  authority  of  the  rule,  but  as  showing  how  univer- 
sal it  IB,  and  that  consequently,  whoever  undertakes  in  any  way 
to  collect  or  negotiate  foreign  paper,  ought  to  be  acquainted  with 
it,  or  must  take  the  risk  of  ignorance  or  negligence  upon  him- 
self. If,  however,  this  should  be  allowed  as  a  good  defense  for 
the  notary  against  those  to  whom  he  is  immediately  accountable, 
it  is  not  BO  in  the  mouths  of  the  present  defendants.  It  was 
their  duty  to  see  the  steps  required  by  our  law,  and  the  general 
law  merdiant,  taken  when  they  became  necessary,  and  to  give  in- 
structions to  their  agent,  unless,  as  is  commonly  very  safely  done, 
they  voluntarily  chose  to  leave  the  business  to  the  discretion  of 
some  proper  person;  which  discretion  they  must  assume  as  their 
own. 

3.  There  is  yet  one  other  point  in  this  case.  This,  if  I  recol- 
lect rightly,  was  not  pressed  in  the  argument  before  us,  jet 
when  it  was  first  suggested,  it  seemed  to  me  of  more  force  than 
any  other  in  the  defense.     It  is  the  fact  of  this  negligence  hav- 
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ing  been  committed  by  a  notary,  a  commissioned  public  officer 
appointed  by  the  executive  authority  of  the  state.  If  this  laches 
had  been  committed  by  that  officer  in  that  part  of  his  duty  which 
was  peculiarly  official,  and  could  only  be  performed  by  himself 
or  some  other  notary,  he  having  been  requested  or  insixucted  to 
perform  such  duty,  I  doubt  whether  the  collecting  bank  or  any 
other  institution  or  person  employing  him,  would  be  responsible 
for  his  neglect  in  that  which  was  not  voluntarily  confided  to 
hua,  but  wherein  his  official  duties  were  rendered  necessary  by 
the  requirements  of  the  law;  and  where  his  employer  had  done 
all  that  was  within  his  power  for  the  performance  of  the  original 
imdertaking.  Then  it  would  seem  that  the  notary  would  alone 
be  responsible.  This  verdict  might  therefore  stand,  though 
upon  other  grounds  than  those  upon  which  it  was  placed  by  the 
judge  at  trial,  or  by  the  supreme  court  Further  consideration 
has  led  me  to  think  that  this  principle  does  not  apply  here. 
Notaries  are  commissioned  public  officers,  whose  office  gives  to 
their  notarial  attestation,  a  peculiar  authority  and  effect  accord- 
ing to  the  law  of  negotiable  paper.  This  attestation  it  is  their 
duty  to  giant  when  directed  and  required.  But  they  are  with 
OS,  also  in  practice,  the  agents  of  the  several  banks  in  whose 
employ  (in  the  phrase  used  in  evidence  here)  they  may  be.  As 
such  agents,  it  appears  that  business,  connected  with  their  offi- 
cial character,  yet  still  not  strictly  official,  Ib  confided  to  them; 
such  as  sending  of  notices  of  non-acceptance  or  non-payment 
where  no  protest  is  required.  To  them  the  evidence  shows  the 
banks  often  send  paper,  when  at  maturity,  to  be  presented  for 
acceptance,  without  specific  instructions,  confiding  wholly  to 
tiiem  as  their  agents  to  do  what  may  be  necessary  or  expedient 
in  the  case.  In  the  present  instance  the  notary's  strictly  official 
acts  were  sufficiently  correct.  Upon  refusal  to  accept  he  noted 
the  bill  for  protest  This  is  all  that  the  law  required:  ''  The 
notarial  protest  is  a  requisite  step  in  the  case  of  a  foreign  bill, 
and  must  be  made  promptiy  on  refusal.  It  is  sufficient,  however, 
to  note  the  protest  on  the  day  of  demand,  and  it  may  be  drawn 
up  in  form  at  a  future  period:"  2  Kent* s  Oom.  98;  see  also  Chit, 
on  Bills. 

The  giving  notice  of  non-acceptance  was  another  and  impor- 
tant duty,  not  necessarily  and  strictly  official,  which  those  who 
employed  the  notary  thought  fit  for  reasons  of  convenience  to 
confide  to  him,  but  which  might  have  been  executed  by  any 
derk.  Again:  the  bill  was  sent  without  particular  instructions, 
and  left  to  the  notary's  discretion.     On  a  similar  bill  of  the 
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same  drawer  and  drawee,  two  days  before,  he  had  instructioiis 
io  give  notice,  which  was  done,  and  the  bill  was  saved.  All 
this  gives  to  the  notary,  in  my  view,  the  character  of  an  agent, 
to  whose  discretion  his  employers  trusted  in  part,  and  for  whose 
neglect  they  should  be  answerable.  But  these  are  not  strictly 
mere  conclusions  of  law.  The  fact  of  the  relation  of  this  notary 
at  Philadelphia  to  his  bank,  the  question  of  the  duty  and  usage 
of  special  instruction,  the  duties  of  the  Philadelphia  banks  on  a 
bill  being  returned  by  their  notaxy  merely  as  noted  for  protest, 
all  these  present  mixed  questions  of  law  and  &ct  which  should 
have  gone  to  the  jury,  under  the  direction  of  the  judge.  The 
misdirection  of  the  judge  turned  the  attention  of  the  jury  wholly 
to  other  points,  and  therefore  (as  is  said  in  a  recent  case),  '*  in- 
asmuch as  the  verdict  may  have  resulted  from  the  error  of  the 
judge,  a  new  trial  ought  to  be  granted:"  9  Cow.  674.  Besides, 
were  the  probability  of  a  different  verdict  far  less  than  I  think 
it  is,  I  should  still  judge  a  new  trial  proper.  The  granting  or 
refusing  a  new  trial  for  misdirection  is  wholly  within  the  dis- 
cretion of  the  court  above,  to  be  so  applied  as  to  promote  the 
substantial  ends  of  justice.  The  misdirection  here  so  completely 
covers  the  whole  ground  of  the  verdict,  excluding  all  other 
points  from  the  consideration  of  the  jury,  and  its  rrault  has  so 
important  a  bearing  upon  commercial  usage  and  understanding, 
that  it  apx>ears  to  me  that  the  justice  of  the  case  and  public 
policy  will  alike  be  promoted  by  a  reversal  of  the  judgments  of 
the  courts  below.  The  emphatic  language  of  Chief  Justice  Par- 
sons is  peculiarly  applicable  here.  "  The  law  is  our  criterion  of 
right  and  wrong,  in  the  decision  of  causes;  and  if  it  be  mistakea 
by  the  court,  whose  duty  it  is  to  declare  the  law,  the  consequence 
of  error  may  be  extensive,  reaching  far  beyond  the  action  in  which 
it  was  committed,  and  materially  affecting  other  legal  questions:" 
6  Mass.  365. 

On  the  question  being  put,  Shall  this  judgment  be  reversed  t 
the  members  of  the  court  divided  as  foUows: 

In  the  affirmative:  Senators  Fox,  Hawkims,  Hunt,  Husnaorov, 
Lee,  H.  a.  LivDioeTON,  Matnasd,  Mosslet,  Nksolas,  PaoKy 
Skiniteb,  Van  Dyce,  Yebflangk,  Waoeb — ^14. 

In  the  negative:  The  chancellor,  and  Senators  BBABDSLEr, 
Clabk,  Hull,  Hunteb,  Johnson,  Jones,  Paiob,  Spbakbe,  Steb- 
UNO — ^10. 

Whereupon  the  judgment  of  the  supreme  court  was  reversed, 
a  vcnira  dc  novo  directed  to  be  awarded,  and  the  costs  in  this 
court  and  in  the  supreme  court  ordered  to  abide  the  event. 
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LxABiLnr  or  Bank  as  Agent  for  Collection — Preliionasy  Obsbrva- 
noNS. — ^The  taking  of  notes  and  bills  for  collection  is  a  regular  and  custom- 
ary part  of  the  banking  business,  requiring  no  special  authorization  in  the 
bank  charter:  Tyson  v.  StaU  Banli,  6  Bku:kf.  225.  Some,  however,  have 
seemed  to  suppose  that  banks  do  not  undertake  such  collections,  as  thuy  do 
other  branches  of  their  business,  solely  from  motives  of  profit,  but  as  an 
accommodation  of  their  customers;  and  that  as  they  have  no  ownership  or 
interest  in  the  paper  collected,  the  service  is  in  a  measure  gratuitous  unless 
extra  commissions  are  charged.  From  this  notion  has  no  doubt  sprung  the 
disposition  of  some  courts  to  hold  banks  to  a  less  stringent  accountability 
with  respect  to  paper  taken  for  collection  than  would  be  enforced  against 
agents  for  hire  generally  in  the  management  of  the  business  of  their  prind- 
pais.  Such  a  notion,  however,  is  entirely  fallacious  as  shown  in  the  principal 
Banks  are  not  in  this,  any  more  than  in  any  other  part  of  their  busi- 
cbarity  institutions.  They  undertake  collections,  not  from  motives  of 
benevolence,  but  because  by  long  experience  they  have  found  it  directly  or 
indirectly  profitable  to  do  so.  If  they  should  find  it  unprofitable  they  would 
oeaae  to  perform  the  service,  however  advantageous  it  might  be  to  the  world  at 
laige.  The  benefit  derived  from  the  use  of  the  money  collected  for  the  time  that 
it  may  be  left  in  their  hands,  the  extension  of  their  business,  and  the  advan- 
tage of  settling  their  accounts  with  distant  banks,  without  being  compelled  to 
•end  money  to  and  fro  between  them,  by  means  of  collections  made  in  the 
places  where  such  banks  are  situated,  furnish  ample  consideration  for  the  un- 
dertaking to  collect:  Thompson  v.  Bank  ^  South  Carolina,  30  Am.  Dec.  354; 
JReeves  v.  $tate  Bank  qf  Ohio,  8  Ohio  St.  465;  TUus  v.  Meclianics*  National 
Bank^  35  N.  J.  L.  588;  1  Dan.  N^.  Inst.,  sec.  324.  There  is  no  need  therefore 
of  any  special  tenderness  on  the  part  of  the  law,  in  dealing  with  banks  when 
engaged  in  such  service. 

IXCEFnOK    OF    THE    AgENOT,  Ain>    EFFECT    OF   IN    GENERAL. — ^The    USUal 

mode  of  constitnting  a  bank  an  agent  for  ooUeotiony  is  by  indorsing  to  it  the 
pftper  to  be  collected:  CaJdweU  v.  Evans,  5  Bush,  380.  Tlie  indorsement  may 
either  be  in  blank  or  it  may  be  expressly  made  "  for  collection.*'  The  latter 
is.  of  course,  the  preferable  mode,  since  it  represents  the  real  nature  of  the 
transection,  and  prevents  any  danger  of  loss  to  the  real  owner  throngh  in- 
tmating  the  apparent  title  to  the  agent.  Where  a  note  is  indorsed  merely 
"for  collection,"  its  negotiability  is  thereby  restrained:  Sweeny  v.  Easteny  I 
WaU.  106.  It  does  not  vest  title  in  the  collecting  bank,  but  simply  oonsti- 
tates  it  the  agent  of  the  owner:  Firsl  National  Bank  <^  Grown  PowU  v.  F%rst 
yational  Bank  qf  Bichimond,  14  Ohicago  Leg.  Kews,  114  (Indiana  supreme 
oonrt).  Indeed,  whatever  may  be  the  form  of  the  indorsement,  if  in  fact  it 
be  for  coUeotum  only,  the  tiUe  to  the  paper  or  its  proceeds  oertainly  does  not 
pass  BB  between  the  parties  or  those  having  notice  of  the  facts.  The  title 
does  not  pass  so  as  to  enable  the  bank  to  pay  away  the  note  or  bill  on  its  own 
debt»  nntil  the  bank  has  become  absolutely  liable  to  the  owner  for  the  amount, 
which  can  not  be  before  collection,  except  by  contract  expressed,  or  implied 
from  an  unequivocal  course  of  dealing:  SeoU  v.  Ocean  Bank,  23  N.  Y.  289; 
Dieberson  v.  Wason,  47  Id.  439,  reversing  S.  0.,  54  Barb.  230.  The  fact 
that  the  holder  is  a  large  depositor  of  notes  and  bills,  and  is  in  the  habit  of 
di»wing  drafts  against  his  remittances  under  an  arrangement  allowing  him 
intereet  on  his  average  balances,  and  that  he  continues,  after  the  failure  of  the 
bank,  so  to  draw  on  its  branch  office  in  another  state,  is  not  sufficient:  SeoU 
V.  Orean  Bank,  23  N.  Y.  289.  But  where  the  owner  of  a  bill  sends  it  to  lus 
correspondent  to  be  collected  and  placed  to  his  credit  and  draws  at  the  sams 
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time  at  sight  against  the  f  and,  the  title  passes,*  so  that  the  proceedi  of  the 
bill  can  not  be  followed  into  the  hands  of  third  persons  receiving  the  same  is 
f^ood  faith,  although  the  correspondent  becomes  insolvent  before  the  drafts  of 
the  depositor  are  paid:  Clark  v.  MerchanU*  Bank,  2  Id.  380.  Li  that  ease, 
however,  the  indorsement  was  in  blank,  and  therefore  the  agent  was  the  ap- 
parent owner.  Merely  crediting  the  amoant  of  the  bill,  note,  or  other  paper 
to  the  depositor  before  collection  is  not  sufficient  to  transfer  the  title  so  as  to 
make  the  bank  liable  for  the  money  at  all  events,  whether  collected  or  not. 
Where  on  receiving  a  check  for  collection  the  amoant  is  credited  to  the  de- 
positor in  his  pass-book  if  it  is  not  paid,  the  check  may  be  retomed  and  the 
credit  canceled:  National  Gold  Bank  etc.  Co,  v.  McDonald,  51  Cal.  64;  par- 
ticularly where  the  collection  is  undertaken  merely  for  accommodation  and  no 
negligence  is  imputable  to  the  bank:  F^^eeholden  qT  Mtddlemx  v.  State  Bamk^ 
92  N.  J.  Eq.  467.  But  if  at  maturity  the  bank,  suppodng  the  note  to  hairs 
been  paid,  places  the  amount  to  the  depositor's  credit  on  his  book,  but  after 
wards,  on  disco vezing  that  it  has  not  been  paid,  erases  the  credit,  but  is  notifieo 
by  the  depositor  that  he  holds  it  responsible,  and  if  the  bank  then  sues  the 
maker  or  drawer  and  his  bail,  but  fails  to  recover,  it  shall  be  deemed  by  se 
doing  to  have  assumed  the  property  in  the  note,  and  will  be  held  liaUe  for  its 
payment:  Wetherill  v.  Bank  qf  Pennsylvania,  I  Miles,  899. 

Making  a  note  payable  at  a  bank  is  not  of  itself  sufficient  to  constitats 
such  bank  an  agent  for  its  collection:  Ward  v.  SrnUh,  7  WalL  447;  8.  C,  8 
Am.  L.  E^.  (N.  S.)  354;  Caldwell  v.  Svane,  6  Bosh,  380;  Peotas  v.  Warren^ 
29  Mich.  9;  Balme  v.  Wambaught  16  Minn.  116.  Therefore,  where  the  noi^ 
is  made  payable  at  a  bank  and  the  amount  is  deposited  there  by  the  maksi 
with  instructions  to  apply  it  on  the  note,  which  the  bank  refuses  to  do  on  aa 
untenable  ground,  such  deposit  does  not  amount  to  a  payment  which  dis* 
charges  the  note:  Peate  v.  Warrfn,  29  Mich.  9.  And  a  tender  of  the  amoant 
of  a  note  to  the  cashier  of  the  bank  at  which  it  is  made  payable  bat  not  in- 
dorsed for  collection,  coupled  with  a  demand  for  the  return  of  the  note,  where 
such  tender  is  not  kept  good  or  renewed,  is  not  effectual  to  dischaige  the  liea 
of  a  mortgage  given  to  secure  the  note:  Balme  v.  Wambantgh,  16  Minn.  116. 
Where,  however,  a  note  is  made  payable  at  a  certain  bank,  and  is  indorsed  to, 
or  deposited  with  that  bank  for  collection,  the  bank  becomes  the  agent  of  the 
payee  and  not  of  the  maker:  Ward  v.  8mUh,  7  WalL  447;  8.  C,  8  Am.  L. 
R^.  (N.  8.)  354;  Smith  v.  Eeaex  Co.  Bank,  22  Barb.  627;  AUey  v.  liogen,  19 
Gratt.  366;  1  Ban.  Neg.  Inst,  sec.  325.  The  bank,  therefore,  is  not  liable 
to  the  maker,  but  to  the  payee,  if  it  collects  the  money  and  fails  to  pay  it 
over:  SnUth  v.  JSeeex  Co.  Bank,  22  Barb.  627.  And  as  the  bank  is  the  agent 
of  the  holder,  it  undoubtedly  remains  so  after  the  matarity  of  the  note  so  long 
as  it  remains  deposited  there,  and  the  maker  may  safely  pay  to  such  bank 
unless  notified  that  it  has  no  authority  to  receive  the  money:  AUey  t.  Boffen, 
19  Qratt.  366. 

Gbne&al  Bulb  as  to  Duty  and  Liabiutt  or  Bank  is,  that  it  must  use 
due  diligence  in  taking  all  such  steps,  by  presentment,  demand,  protest,  and 
notice,  as  are  necessary  to  fix  the  liability  of  all  the  parties  to  whom  its  princi- 
pal has  a  right  to  resort  for  payment.  So  far  the  rule  as  to  its  liability  is  well 
settied,  whatever  diversity  of  opinion  there  may  be  as  to  the  parties  to  whom 
it  is  required  to  give  notice:  Bcmk  of  MchiU  v.  fluggine,  3  Ala.  206;  McK^ 
Uer  V.  Bank  of  Utka,  9  Wend.  46;  Mwdgomery  County  Bank  v.  Albany  CUy 
Bank,  7  N.  Y.  460;  Ftrttt  Naikmal  Bank  v.  Fowrth  National  Bank,  TJ  Id.  829; 
S.  C,  33  Am.  Rep.  618;  Warrea  Dankv.  Sujfblk Bank,  10 Ouii.  582;  Merekante* 
etc.  Bank  v.  Stafford  Bank,  44  Conn.  565.    In  the  case  last  cited  ShipoMa, 
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J.,  deliTermg  the  ofnnion,  aays:  '*  The  general  duty  of  aa  agent»  who  reoeivei 
for  oolketion  »  bill  of  exchange,  it  to  use  dne  dfligenoe  in  pfeeenting  the  tame 
for  aoeeptanoe,  and  in  pfeeenting  it  for  payment  if  it  baa  been  aooepted,  and 
to  give  the  holder  and  other  parties  to  the  paper,  by  the  next  day'a  post,  the 
notices  of  diahonor  required  by  law  in  case  acceptance  or  payment  is  refused, 
and  to  give  to  his  prindpai  any  special  notice  which  is  required  by  the  terms 
ef  the  instructions  to  the  agent,  or  of  the  contract  which  the  agent  has  en- 
tered into  with  his  principaL  The  agent  is  also  required  to  protest,  in  case 
of  non-acceptance  or  non-payment^  if  protest  is  not  forbidden,  and  to  send 
the  protest  to  the  holder:  Walker  ▼.  Bank  o/SteUe  of  New  Ywrh^  9  N.  Y.  582; 
HcamtUm  v.  Cintfttn^Aofit,  2  Brock.  350.**  So  for  as  notice  to  other  parties 
than  the  holder  is  concerned,  what  is  herersaid  by  Judge  Shipman  is,  as  we 
flliall  presentiy  see,  decidedly  contrary  to  the  weight  of  authority.  Other- 
wifM  the  rule  which  he  lays  down  is  unexceptionable.  If  the  collecting  bank 
fails  to  take  the  necessary  measures  to  iix  the  liabilty  of  the  parties,  prior  to 
its  principal,  it  is  liable  therefor  either  in  case  or  assumpsit:  McKinster  v. 
Bank  of  UtuM,  9  Wend.  4d.  But  although  the  bank  may  have  performed  its 
duty  in  such  a  way  as  to  render  all  the  parties  to  the  bill  or  note  chargeable, 
it  most  nevertheless  be  held  liable  if,  through  its  negligence,  the  amount  of 
the  debt  is  actually  lost:  Firet  NaUonal  BankY.  Fourth  National  Bank^  77  K. 
T.  320;  S.  C,  33  Am.  Rep.  618;  Baddmgton  ▼.  SchleMiker,  4  Bam.  &  Adol. 
752;  S.  C,  1  Nev.  &  M.  540.  On  the  other  hand  it  is  laid  down  in  Bank 
of  WaehingUm  v.  TripleU,  1  Pet  25,  and  Alexander  v.  Burehfidd,  Car.  ft  M. 
75;  S.  C,  3  Scott  (N.  R.),  555,  that  the  collecting  bank  may  so  act  as  to  dis- 
charge the  drawer  without  becoming  liable  to  the  owner  of  the  paper.  It 
does  not  follow  that  the  bank  is  liable  because  there  has  been  a  failure  to  re- 
cover from  the  indorser,  for  want  of  due  demand  and  notice.  The  judgment 
in  favor  of  the  indorser  does  not  estop  the  bank  from  showing  that  there  was 
demand  and  notice:  Miranda  v.  City  Bank,  26  Am.  Deo.  493.  And,  on  the 
other  hand,  the  bank  is  not  released  because  not  made  a  party  to  the  suit  in 
which  that  judgment  was  rendered:  Id. 

I^STBUcnoNs — UsAO£. — Of  course  where  there  is  a  special  contract  be- 
tween the  bank  and  the  holder,  or  where  there  are  special  instructions  given 
by  the  holder,  such  contract  or  instructions  furnish  the  measure  of  the  bank's 
duty.  If  there  be  an  instruction  to  "protest,"  it  must  be  complied  with, 
altbongh  protest  might  not  otherwise  be  necessary:  AyrauU  v.  Pacific  Bank, 
47  N.  T.  570;  S.  C,  7  Am.  Rep.  489.  And  instructions  given  to  the  bank 
taking  the  note  or  bill  for  collection,  must  be  transmitted  to  its  coirespond- 
ent,  where  the  collection  is  to  be  made  in  a  distant  place:  Borup  v.  Nininger^ 
5  Minn.  523.  This  is  certainly  true  vrithout  regard  to  the  question  to  be 
diacnased  elsewhere  in  this  note,  whether  the  correspondent  is  deemed  the 
agent  of  the  holder  or  of  the  transmitting  bank:  Borup  v.  Nininger,  euipra, 
Tihit  usages  or  by-laws  of  the  bank  with  respect  to  making  collections,  if 
known  to  the  holder,  form  part  of  the  contract  and  are  binding  upon  the 
holder:  Lincoln  etc.  Bank  v.  Page,  6  Am.  Dec.  52;  Hartford  Bank  v.  Sted- 
3  Conn.  489.  Indeed,  the  better  opinion  is  probably  that  a  settied 
of  the  bank  on  this  subject  will  bind  the  depositor,  although  he  is  not 
informed  of  it:  Bank  of  Washington  v.  Triplett,  1  Pet.  25;  for  from  his  neglect- 
ing to  make  inquiry  on  that  point  he  must  be  assumed  either  to  know  and 
axiprove  the  usage  or  to  be  indififerent  to  it:  Morse  on  Banking,  2d  ed.,  398. 
Another  ground  upon  which  this  doctrine  may  be  explained  is,  that  as  the 
bftnk  is  bound  only  to  ordinary  care  and  diligence,  if  it  follows  its  usual 
methods,  it  fulfills  the  measure  of  its  duty:  fndig  v.  National  CUy  Bank,  80 
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N.  Y.  100;  S.  C,  a9  How.  Pr.  10.  It  is  not  required  to  depart  from  its  cut- 
torn  in  such  matters  becaase  a  particular  depositor  happens  not  to  knoi»  what 
its  custom  is.  Where  a  customer,  having  deposited  a  note  for  collection, 
knows  the  steps  that  have  been  taken  to  make  such  collection,  and  interposes 
no  objection  thereto,  he  is  estopped  from  subsequently  disavowing  those  steps 
if  the  note  is  lost  thereby  without  the  fault  of  the  bank  or  its  agent:  Jacob 
9ohn  ▼.  Belmont,  7  Bosw.  14. 

DxTTT  AS  TO  Presobntment  FOB  AocsFTANGOB. — ^Although  presentment  foi 
aooeptance  may  be  unnecessary  as  between  the  holder  and  drawer  and  in- 
dorsers,  the  bank  taking  the  bill  for  collection  will  nevertheless  be  liable  for 
any  damages  resulting  from  a  failure  to  present  the  bill  for  acceptance:  Ttf^on 
V.  State  Bank,  6  Blackf.  225;  AlSen  v.  Suydam,  32  Am.  Dec.  555;  1  Dan. 
Neg.  Inst.,  sec.  330.  But  the  bank  is  not  liable  for  non-presentment  where 
presentment  would  be  entirely  nugatory,  as  where  a  bill  is  drawn  in  payment 
of  a  pre-existing  debt  by  an  insolvent  drawer  upon  an  insolvent  drawee,  the 
payee  having  knowledge  of  the  insolvency:  MdbiUy  v.  Clark,  28  Barb.  390. 
If  the  bank  takes  anything  but  an  explicit  unequivocal  acceptance  withoat 
treating  it  as  a  refusal  to  accept  and  giving  notioe  thereof,  it  will  be  liable 
for  any  loss  resulting  from  its  negligence  in  that  particular.  Thus  where  a 
bill  was  drawn  by  the  Empire  mills,  upon  E.  C.  Hamilton,  and  the  drawee, 
upon  its  being  presented  for  acceptance,  wrote  upon  it  as  follows:  "Accepted 
at  Am.  Ex.  Bank.  Empire  Mills,  by  K  G.  Hamilton,  treas.,"  and  the  bank, 
treating  this  as  an  acceptance,  omitted  to  give  notice  to  the  drawer  or  En- 
dorsers, who  all  failed  before  the  bill  matured,  it  was  held  liable  to  the  holder 
for  the  amount:   Walker  v.  Bank  qfNew  York,  9  N.  Y.  582. 

DuT7  AS  TO  Demand  of  Payment.— Neglect  by  a  bank  having  a  note  for 
collection  to  make  demand  of  payment,  whereby  the  indorser  is  dischaigeil, 
renders  the  bank  liable:  Durv/ord  v.  PcUteraon,  12  Am.  Dec.  514;  Thompeon 
V.  Bank  of  South  Carolina,  30  Id.  354;  Branch  Bank  v.  Knox,  1  Ala.  148; 
Bank  of  Washington  v.  TripUtt,  1  Pet.  25.  If  the  demand  is  prematurely 
made,  it  is  as  bad  as  if  made  too  late  or  not  at  all.  Hence,  if  through  mistake 
as  to  the  date  of  the  note,  Bank  of  Delaware  Co.  v.  BroomhaU,  38  Pa.  Si. 
135,  or  for  any  other  cause,  demand  and  protest  are  made  bef(»«  the  note 
matures,  or  before  the  expiration  of  the  days  of  grace,  where  grace  is  allowed, 
and  the  indorser  is  thereby  discharged,  tiie  bank  ia  liable:  Ivory  v.  Bank  qf 
Missouri,  36  Mo.  475;  American  Sxpreaa  Co.  v.  Haire,  21  Ind.  4;  S.  C,  3  Am. 
L.  Reg.  269;  Georgia  National  Bank  v.  Henderson,  46  Ga.  487;  8.  C,  12  Am. 
Rep.  590.  If  a  note  is  payable  at  the  bank  to  which  it  Ib  indorsed  for  coUec- 
tion,  no  demand  is  necessary.  *'It  is  enough  if  the  note  be  in  the  bank  on 
the  day  appointed  for  its  payment:'*  Cfoodioe  v.  Oodley,  13  Smed.  &  M.  233. 
If  the  note  is  payable  at  another  bank,  sending  it  by  mail  to  that  bank  is  a 
sufficient  presentment  for  payment,  that  being  the  usual  mode  among  banks: 
Indig  v.  National  City  Bank,  SON.  Y.  100;  S.  C,  59  How.  Pr.  10;  reversing 
S.  C,  16  Hun,  200,  where  it  was  held  that  the  effect  of  transmitting  the  note 
to  the  bank  at  which  it  was  payable  constituted  such  bank  the  agent  of  the 
transmitting  bank.  In  the  case  of  checks  on  other  bonks  taken  for  collection^ 
presentment  for  pa3nment  before  the  close  of  business  on  the  next  day  after 
receiving  the  check,  is  sufficient:  Riciford  v.  Bidgt,  2  Camp.  537;  Hart  v. 
Henty,  10  Com.  B.  (N.  S.)  65;  Alexander  v.  Burchfield,  Car.  &  M.  75;  S.  a, 
3  Scott  (N.  R.),  555;  First  National  Bank  v.  Fourth  National  Bank,  77  N.  Y. 
320;  S.  C,  33  Am.  Rep.  618;  Morse  on  Banking,  2d  ed.,  390;  1  Dan.  Neg. 
Inst.,  sec  332.  Where  the  check  is  on  a  bank  in  another  town,  it  may  be 
transmitted  to  such  bank  by  the  mail  of  the  next  day  after  its  receipt:  ifiort 
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T.  ffeniy,  10  Gom.  B.  (N.  S.)  65.  Where,  by  the  cnstom  of  banks  in  the 
wame  city,  croflsed  checks  most,  as  between  the  collecting  and  the  drawee 
bank,  be  presented  throogh  the  clearing-house  on  the  day  of  receipt,  if  re- 
oeived  in  time,  presentment  on  the  next  day  is  not  in  season,  although  it  is 
mffident  as  between  holder  and  drawer  by  the  general  law:  BoddingUm  v. 
Sehiencker,  4  Bam.  &.  Adol.  752;  S.  C,  1  Nev.  t  M.  540.  Otherwise  in  the 
ease  of  banks  not  using  the  clearing-house:  Alexander  ▼.  Burchjield,  Car.  & 
M.  75;  S.  a,  3  Scott  (N.  R.),  555. 

DuTT  AS  TO  Nones  OF  Dishonor. — There  is  some  diversity  of  adjudica- 
tion on  the  point  whether  it  is  the  duty  of  a  bank,  having  a  note  or  bill  for 
collection,  to  give  notice  of  its  dishonor  to  all  the  prior  indorsers,  or  only  to 
its  principal.    Undoubtedly  the  bank  must  give  such  notice  as  to  preserve 
the  holder's  remedy  against  prior  parties;  but  is  it  bound  to  give  the  notice 
directly  to  the  prior  parties,  or  is  it  required  merely  to  give  notice  to  its  prin- 
cipal in  season  to  enable  him  to  give  notice  to  the  prior  parties  f    Li  some 
cases  it  has  been  expressly  decided,  and  in  others  it  has  been  said  very  posi- 
tivelyy  though  the  point  did  not  require  decision,  that  the  collecting  bank 
must  give  notice  to  all  the  indorsers:  Thompeon  v.  Bank  of  South  Carolina, 
30  Am.  Dec  354;  Smedea  v.  Bank  of  Utiea,  20  Johns.  372;  McKinster  y.  Bank 
of  Uaea,  9  Wend.  46;  S.  C,  in  the  court  of  errors,  11  Id.  473;  Doumer  v. 
Madimm  County  Bank,  6  Hill,  648;  Chapman  v.  McCrea,  63  Lid.  360.    But 
the  decided  preponderance  of  authority  is  in  favor  of  the  position  that,  in  the 
absence  of  special  instmctlons,  notice  given  by  the  collecting  bank  to  its  prin- 
cipal in  time  to  enable  him  to  give  seasonable  notice  to  those  to  whom  he  in* 
tends  to  resort,  is  sufSdent,  the  bank  being  regarded  as  the  real  bolder  so  far 
aa  giving  and  receiving  notice  is  concerned:  1  Dan.  Keg.  List.,  sec.  331; 
Morse  on  Banking,  2d  ed. ,  401 ;  Bank  of  Mobile  v.  Huggins,  3  Ala.  206;  Bum- 
ham  V.  Webtier,  10  Me.  232;  CoU  v.  Noble.,  5  Mass.  167;  Mead  v.  Enge,  5  Cow. 
303;  Howard  v.  Ives,  1  Hill,  263;  State  Bank  qf  Troy  v.  Bank  of  the  Capitol, 
41  Barb.  343;  Fbarmera'  Bank  v.  VaU,  21  N.  Y.  485;  Cnited  States  Bank  v. 
Ooddard,  5  Mason,  366;  Bird  v.  Louiriana  StaU  Bank,  93  U.  S.  96.    In  the 
case  last  cited  the  point  is  not  directly  decided,  but  it  is  held,  that  where  the 
bank  lails  to  give  notice  to  its  principal,  or  to  the  indorser  so  that  the  latter 
IB  discharged,  the  bank  is  liable,  Bradley,  J.,  who  delivered  the  opinion^ 
aaying  that  the  bank's  duty  was  to  give  notice  "  at  least  to  its  principal,"  so 
that  he  might  do  what  was  necessary  for  his  protection.    Mr.  Chief  Justice 
Pazaons,  in  CoU  v.  Noble,  5  Mass.  167»  speaking  on  this  point,  says:  "  A  per> 
son  appointed  a  factor  to  cause  a  bill  to  be  presented,  is  intrusted  with  no 
other  powers,  and  it  is  his  duty  to  notify  his  principal    The  factor  may  not 
know  to  which  of  the  prior  parties  the  principal  intends  to  resort;  and  if  he 
does  so,  he  may  not  know  their  domiciles,  as  he  has  no  interest  in  the  bill  or 
privity  with  the  parties."    The  bank  must  give  notice  to  its  principal  in  the 
aame  time  as  if  it  were  a  party  to  the  note,  and  the  principal  may  then  give 
noiioe  to  the  indorsers,  and  it  will  be  su£Scient:  United  States  Bank  v.  Ood- 
dard,  6  Mason,  366;  CoU  v.  N<Me,  5  Mass.  167;  Howard  v.  Ives,  1  Hill,  263; 
Farmers^  Bank  v.  VaU,  21  K.  Y.  485.    So  where  the  note  is  transmitted  by 
the  ooOecting  bank  to  another,  the  latter  is  to  give  notice  to  its  principal,  one 
day  being  allowed  to  each  recipient  of  notice  to  give  notice  to  his  or  its  pre- 
deoeasor:  PHdeaux  v.  Criddle,  L.  B.,  4  Q.  B.  455.    So  whatever  may  be  the 
number  of  banks  through  which  the  note  passes.    Even  where  the  bank  un- 
dertakes to  send  notice  to  some  of  the  prior  parties,  this  is  not  evidence  of  an 
agreement  to  notify  all  the  indorsers:  State  Bank  qf  Troy  v.  Bank  qfthe  Cap- 
Uei,  41  Baib.  343.    Although  the  bank  is  not  required  to  give  notice  to  any* 
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body  but  its  immediate  principal,  if  it  in  fact  gives  notice  to  the  drawer  in 
the  same  time  as  he  would  have  received  it  from  the  holder,  it  is  snfficieat: 
Tunno  v.  Lugue,  1  Am.  Dec.  141.  And  if  the  collecting  sgent  uses  due  dili- 
gence to  ascertain  the  indorser's  residence,  and,  in  accordance  with  the  in- 
formation received,  sends  the  notice  to  the  wrong  address,  it  is  nevertheleea 
good,  it  seems,  although  the  holder  knew  the  indorser's  residence:  Bartleti  v. 
labellf  31  Conn.  296.  If  the  indorser  has  expressly  waived  notice  by  an  in- 
dorsement on  the  note,  such  waiver  excuses  the  bank  from  giving  him  notice, 
even  if  it  would  otherwise  be  required  to  do  so:  Blanc  v.  Mutual  National  Bank^ 
28  La.  Ann.  921;  8.  C,  26  Am.  Rep.  119.  And  generally,  where  notice  is 
not  necessary  to  charge  the  indorser,  the  collecting  bank  is  not  liable  for  omit- 
ting to  give  him  notice,  as  where  the  bill  was  indorsed  by  a  partnership,  all 
the  members  of  which  were  members  of  the  firm  that  drew  the  bUl:  IFeitf 
Branch  Bank  v.  Fuhur,  3  Pa.  St.  399.  Failure  to  give  notice  to  the  drawer, 
that  the  drawee,  when  called  upon  to  accept,  was  not  at  home,  is  not  such 
negligence  as  will  release  the  drawer:  Bank  of  WaMngton  v.  Trtpletl^  1 
Pet.  25. 

Baitk  not  Bjbquibsd  to  Bring  Suit. — It  is  not  part  of  the  duty  of  a  bank 
taking  a  note  or  bill  for  collection  to  employ  counsel  and  bring  suit  in  case  of 
non-payment,  unless  there  is  on  express  stipulation  to  that  effect  in  the  con- 
tract by  which  it  undertakes  the  collection:  Crow  v.  Mechanicsi*  etc.  Bank^ 
12  La.  Ann.  692.  In  case  of  non-payment  after  due  demand,  if  the  bank  gives 
due  notice  of  the  default  to  its  principal,  and  thus  puts  him  in  a  position  to 
give  such  notices  and  institute  such  actions  as  may  be  neoessary  for  the  pro- 
tection of  his  rights,  its  duty  is  ended. 

Whetheb  Bank  mat  Accept  Antthino  but  Money  in  Payment. — A  bank 
taking  notes  for  collection  can  receive  payment  only  in  money  *'  or  in  bills 
which  pass  as  money  at  their  par  value  by  the  common  consent  of  the  com- 
'  munity, "  and  has  no  right  to  accept  depreciated  notes  of  state  banks:  Ward  v. 
Smithy  7  Wall.  447.  It  may  take  state  bank  bills  circulating  as  money, 
although  depreciated  in  value,  if  it  has  given  notice  to  that  efi^t  which  is 
brought  homo  to  the  depositor;  and  if  after  collection  and  notice  to  the  depos- 
itor it  keeps  the  notes  iutact  until  called  for,  or  sends  them  to  the  depositor, 
it  is  not  liable  for  any  depreciation  at  the  time  of  payment  or  afterwards: 
Marine  Bank  v.  Fulton  Bank^  2  Wall.  252.  But  it  is  liable  for  subsequent 
depreciation  where  it  mingles  the  amount  collected  with  its  general  funds: 
Marine  Bank  v.  Ruahmore,  28  III.  463;  Marine  Bank  v.  FuUon  Bank,  2  WalL 
252.  A  bank  receiving  notes  for  collection  at  a  time  when  confederate  money 
was  the  only  currency,  could  no  doubt  make  collection  in  that  currency;  but 
where  the  notes  were  deposited  before  the  war  in  a  southern  bank  by  a  non- 
resident^ and  were  protested  for  non-payment,  but  still  left  on  deposit,  the  bank 
had  no  power  to  bind  the  owner  by  accepting  payment  in  confederate  money: 
Alley  v.  Rogers,  19  Gratt.  366.  Taking  payment  by  the  acceptor's  check  and 
surrendering  the  bill  will  not,  it  seems,  render  the  bank  chaxgeable  with  n^- 
ligence  where  that  is  the  established  mode  of  transacting  such  business,  even 
though  the  check  is  dishonored:  RueneU  v.  Ilankey,  6  T.  R.  12;  Morse  on 
Banking,  2d  ed.,  429;  although  under  ordinary  circumstances  an  agent  for  col- 
lection taking  the  debtor's  check  in  payment  is  himself  liable  if  the  check  is 
not  paid.  Thus,  where  a  collecting  biuik  took  a  check  in  payment,  but  did 
not  present  the  check  until  the  next  day,  and  the  drawer  failed  in  the  mean 
time,  and  it  appeared  that  the  check  would  have  been  paid  if  presentcxl  on  the 
day  when  it  was  drawn,  the  bank  was  held  liable:  Fint  National  Bank  v. 
Fourth  National  Bank,  77  N.  Y.  320;  S.  C,  33  Am.  Rep.  618.     See,  gcncmlly. 
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AS  to  the  riii^^i.f  a  collection  agent  to  take  anything  but  money  in  payment, 
the  note  to  Martm  v.  United  SiaieB,  15  Am.  Dec  129. 

Bank's  LuBiurr  wr  MomEr  Ck>LLBOTKD.— After  odlieotion  the  bank 
may»  on  the  one  hand,  keep  the  money  separate  from  its  other  fonds,  as  a 
special  deposit,  for  which  it  will  be  liable  as  a  mere  bailee,  after  notice  to  the 
owner:  Marine  Bank  v.  Fulton  Bankt  2  WaU.  252;  or,  on  the  other  hand,  it  may 
place  the  amount  to  the  depositor's  credit,  and  mingle  it  with  its  other  fonds, 
when  it  will  be  liable  to  the  holder  as  a  simple  contract  debtor:  nMam  v. 
Hejfwarth,  31  HL  519;  JoekuschY.  Toweey,  61  Tbz.  129;  Inrt  West  qf  England 
Bank,  L.  R.,  11  Ch.  Div.  772;  1  Dan.  Neg.  List.,  sec.  334.  So  although  the 
owner  does  not  usually  deposit  in  that  bank:  7%nkham  v.  Heyworihf  31  111. 
519.  Of  course,  in  such  a  case,  if  the  bank  subsequently  fails,  the  depositor 
has  no  preferred  lien,  but  must  come  in  with  the  general  creditors:  Tn  re  Weet 
^  England  Bank,  L.  R.,  11  Ch.  Dir.  772.  And  if  there  is  a  subsequent  de- 
predation in  the  currency  collected,  it  faUs,  as  we  have  already  scon,  on  the 
bank:  Marine  Bank  v.  Ruahmort^  28  DL  463;  Cuehman  v.  Carver,  51  Id.  509. 
Another  consequence  of  the  relation  between  the  bank  and  customer  in  such 
eases  being  that  of  debtor  and  creditor,  is  that  case  is  not  the  proper  remedy 
against  the  bank  for  a  failure  to  pay  over  the  money :  Tinkham  v.  Heyworth,  31 
IlL  519.  In  this  respect  there  is  a  very  marked  difference  between  the  liability 
of  banks  and  that  of  attorneys  and  other  collecting  agents.  Other  collectors 
can  not  thus  appropriate  the  money  of  their  principals  and  become  mere 
debtors  for  the  amount.  There  is  an  obvious  reason,  however,  for  the  rule 
permitting  coUeetiog  banks  to  make  use  of  the  money  coUeoted  as  their  own. 
If  it  were  not  so,  banks  would  not  be  willing  to  undertake  collections  without 
special  compensation.  Besides,  the  financial  strength  of  banking  institutions 
furnishes,  as  a  rule,  sufficient  security  to  the  depositor  for  the  safety  of  his 
money.  It  is  not  so  in  the  case  of  ordinary  agents.  Where,  however,  the 
oc^ecting  bank  suspends  payment  before  the  collection  is  accomplished,  and 
tiie  money  is  afterwards  collected  either  by  the  bank  or  the  receiver,  it  is  held 
aa  a  trust  fund  for  the  holder  of  the  note,  and  does  not  fall  into  the  general 
assets  of  the  bank:  Joekueeh  v.  Toweey,  51  Tex.  129;  Levi  v.  Miaeouri 
Bank,  5  DUL  C.  C.  104. 

LiABtUTT  ro&  NsoLiaxNOB  OF  NoTABiBS,  GoKasspoNDSNTs,  XTa — There  is 
very  great  conflict  in  the  adjudged  cases  as  to  how  far  a  bank  taking  notes 
and  other  negotiable  paper  for  collection  is  liable  for  the  defaults  of  agents 
employed  in  making  the  collection.  Unquestionably  the  bank  is  liable  for 
amy  loss  occasioned  by  the  n^ligence  or  other  fault  of  its  immediate  servants 
in  the  collection  of  such  paper.  Thus  where  the  cashier  of  the  bank  fraudu- 
lently omite  to  enter  collection  paper  on  the  boc^s,  and  holds  it  without  col- 
lection, protest,  or  notice,  so  that  the  holder's  remedies  against  indorsers 
and  others  are  lost,  the  bank  is  liable:  Pahquoque  Bank  v.  Bethel  Bank,  36 
Conn.  325;  S.  C,  4  Am.  Bep.  80.  But  where  the  services  of  a  notary  or  of  a 
corresponding  bank  in  a  distant  city  are  employed  in  making  the  collection, 
and  a  loss  occurs  through  the  default  of  such  notary  or  corresponding  bank, 
there  is  much  difference  of  opinion  upon  the  point  as  to  whetiier  or  not  the 
bank  originally  taking  the  paper  for  collection  is  liable. 

First,  as  to  the  defaulte  of  notaries,  it  is  held  iu  a  number  of  cases  that 
where  the  bank  having  paper  for  collection  intrusts  it  to  a  competent  notary 
for  presentment,  protest,  and  notice,  particularly  where  the  notary  is  the  one 
nsnally  employed  by  such  bank  in  collecting  its  own  paper,  it  thereby  dis- 
charges its  duty  to  its  customer,  and  is  not  responsible  for  the  neglect  of  such 
notary  to  take  the  proper  steps  for  securing  the  liability  of  the  drawer  and 
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Indonera  of  the  paper,  and  that  the  holder  most  look  to  the  notary  and  his  suie- 
tiea:  T^eman  v.  Commercial  Bctnh,  7  How.  (Miss.)  648;  AgrieuUurai  Bank  ▼. 
Commercial  Bank,  7  Smed.  k  M.  692;  Bowling  v.  Arthur,  34  Mias.  41;  Hyde  ▼. 
PlatUere  Bank,  17  La.  560;  Baldwin  ▼.  Bank  qf  LwMana,  1  Id.  13;  Cdkem^ 
Bank  v.  Ilotoell,  8  Md.  530;  Bellemire  v.  Bank  of  United  States,  1  Miles,  173; 
a  C,  4  Whart  105;  S.  C,  33  Am.  Dec.  46;  Warren  Bank  v.  Si{folk  Bank,  10 
Cnsh.  5S2;  Stacy  v.  Dane  County  Bank,  12  Wis.  629.  The  ground  upo^^hich 
some  of  these  decisions  put  the  doctrine  that  the  bank  is  not  liable  for  the  no- 
tary's default,  is  that  he  is  a  public  officer  in  whose  competency  and  integrity 
the  bank  has  a  right  to  trust:  Hyde  v.  PlaaUertf  Bank,  17  La.  560;  Baldwin  v. 
Bank  of  Louisiana,  1  La.  Ann.  13;  Agricultural  Bank  v.  Commercial  Bank,  7 
Smed.  &  M.  592.  And  it  is  said  that  the  presumption  that  the  bank  has 
used  due  care  in  confiding  the  business  of  its  customer  to  such  an  officer,  is 
not  overcome  by  showing  the  notary  to  be  a  dissipated  man,  unlesa  it  ii 
shown  that  he  was  drunk  at  the  time,  or  that  his  habits  were  so  "uniyersallj 
intemperate"  as  to  disqualify  him  for  the  discharge  of  an  official  act:  Agri- 
cultural Bank  v.  Commercial  Bank,  supra.  Chief  Justice  Gibson,  however, 
lays  no  stress  on  this  point,  but  rests  the  doctrine  on  much  broader  ground: 
Bellemire  v.  Bank  of  United  States,  4  Whart  105;  33  Am.  Deo.  46. 

On  the  other  hand  are  cases  holding  that  banks  are  liable  for  the  omiasioDa 
and  mistakes  of  notaries  employed  by  them  in  making  collections,  in  the 
same  way  as  for  the  acts  of  their  immediate  servants.  The  cases  on  that  ode 
are  not  so  numerous  as  on  the  other:  Miranda  v.  City  Bank,  20  Am.  Dec  483; 
Thompson  v.  Bank  of  South  CaroUna,  30  Id.  354;  American  JSBrpress  Co.  v. 
Haire,  21  Ind.  4;  Oerhardt  v.  Boatman's  Saving  List.,  88  Mo.  60;  AyrauU  v. 
Pacific  Bank,  47  N.  Y.  670;  S.  C,  7  Am.  Kep.  489. 

Thero  is  the  same  conflict  of  opinion  concerning  the  liability  of  a  bank  for 
the  negligence  of  its  coirespondents  where  it  is  required  to  send  the  paper  to 
another  city  or  state  for  collection;  although  some  of  the  courts  holding  banks 
liable  for  the  defaults  of  notaries  employed  in  making  collections,  hold  them 
excused  from  responsibility  for  like  defaults  by  their  correspondents.  Com- 
pare Oerhardt  v.  Boatman^ s  Saving  Inst.,  38  Mo.  60,  and  Daly  v.  Butcher^ 
and  Dravert?  Bank,  56  Id.  94.  The  doctrine  of  the  piincipal  case,  that  where 
a  note  payable  at  a  distance  is  taken  by  a  bank  for  collection  and  transmitted 
to  its  correspondent  at  the  place  of  payment,  the  correspondent  is  the  agent 
of  the  transmitting  bank  and  not  of  the  holder,  and  that  the  transmitting 
bank  is  therefore  liable  for  the  defaults  of  the  correspondent,  is  well  settled 
in  New  York:  Bank  of  Orleans  v.  Smith,  3  Hill,  560;  Montgomery  Comity 
Bank  v.  Albany  CUy  Bank,  7  N.  Y.  459;  Commercial  Bank  v.  Union  Bank,  11 
Id.  212;  S.  C,  in  supreme  court,  19  Barb.  391;  Ayraiult  v.  Pacific  Bank^  47 
K.  Y.  570;  S.  C,  7  Am.  Rep.  489;  Indig  v.  National  City  Bank,  16  Hun,  200; 
reversed  on  another  point  in  S.  C,  80  N.  Y.  100.  The  same  doctrine  is 
adopted  also  by  several  other  courts:  Titus  v.  Merchants^  National  Bank,  35 
K.  J.  L.  588;  Reeves  v.  StaU  Bank  cf  Ohio,  8  Ohio  St.  465;  Hyde  v.  firtt 
National  Bank,  7  Biss.  156;  Taber  v.  Perrot,  2  Qall.  565;  Van  Wari  v.  Vfbof- 
ley,  3  Bam.&  Cress.  439;  Mackersy  v.  Bam$ay,9CL  k  Fin.  818.  Payment  to 
the  conespondent  bank,  imder  this  rule,  is  payment  to  the  transmitting  bank^ 
and  if  the  correspondent  bank  afterwards  fails,  the  loss  must  be  borne  by  the 
transmitting  bank:  Taber  v.  Perrot,  2  Qall.  565;  Maekerey  v.  Ramsay,  9  CL 
k  Fin.  818.  And  in  case  of  a  default  by  the  correspondent  bank  oooasioQing 
a  loss,  the  transmitting  bank  may  maintain  an  action  against  it  immediately, 
without  waiting  until  itself  sued  by  the  holder:  Commercial  Bank  v.  Union 
Bank,  19  Barb.  391;  S.  C,  11  N.  Y.  203. 

But  even  in  states  where  the  correspondent  bank  has  been  held  to  be  the 
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agent,  not  of  the  transmitting  bank,  but  of  the  owner  of  the  paper,  if,  through 
the  correspondent's  neglect  to  give  notice  of  non-payment,  the  transmitting 
bank  pay  over  the  amount  to  the  holder,  supposing  it  to  have  been  paid,  it 
may,  on  discovering  the  mistake,  recover  the  amount  from  the  correspondent 
bank:  Merchani^  etc  Bavk  v.  Stafford  JDank,  44  Conn.  564.  But  in  Bank  of 
LwitviUe  v.  Ftnt  National  Bank,  8  Baxter  (Tenn.),  101;  S.  C,  35  Am.  Bep. 
691,  it  13  held  that  the  transmitting  bank  is  not  responsible  for  a  loss  through 
the  negligence  of  the  correspondent  bank,  and  if  it  pays  the  amount  over  to 
the  payee  voluntarily,  it  can  not  maintain  an  action  against  the  correspondent. 
The  preponderance  of  authority  is  against  the  doctrine  of  the  principal 
case,  and  in  favor  of  the  rule  that  the  liability  of  a  bank  taking  a  note  or  bill 
for  ooUeetion,  which  is  payable  at  a  distance,  extends  merely  to  the  selection  of 
a  suitable  and  competent  agent  at  the  place  of  payment,  and  to  the  transmission 
of  the  paper  to  such  agent  with  proper  instructions,  and  that  the  correspondent 
bank  is  the  agent,  not  of  the  transmitting  bank,  but  of  the  holder,  so  that  the 
tmnamitting  bank  is  not  liable  for  the  defaults  of  the .  correspondent,  where 
due  care  has  been  used  in  making  the  selection  of  such  correspondent: 
Fabens  v.  MereajUUe  Bank,  23  Pick.  332;  Dorchester  etc.  Bank  v.  New  England 
Bani^  I  Gush.  177;  Jackson  v.  Union  Bank,  G  Har.  ft  J.  146;  East  Haddam 
Bank  v.  SanU^  12  Conn.  303;  Lawrence  v.  Stomngton  Bank,  6  Id.  521; 
MUliben  v.  ShapUigh,  36  Mo.  596;  DoZy  v.  Butchers'  and  Drovers'  Bank,  56 
Id.  94;  S.  C,  17  Am.  Bep.  663;  jEtna  Ins,  Co,  v.  Alton  CUy  Bank,  25  IlL 
246;  Bank  o/ Lomstnlle  v.  First  National  Bank,  8  Baxter  (Tenn.),  101;  S.  C, 
3o  Am.  Bep.  691;  Ouelick  v.  National  Bank  of  England,  9  K.  W.  Bep.  328; 
S.  C,  12  Bep.  237  (Iowa  supreme  court);  Staqf  v.  Dane  Caanty  Bank,  12 
Wis.  629.  If  the  note  or  bill  is  expressly  taken  for  the  purpose  of  being 
transmitted  to  the  correspondent  of  the  bank  for  collection,  there  would  seem 
to  be  little  question  that  the  transmitting  bank  is  liable  only  for  the  selection 
of  a  competent  agent  and  for  the  transmission  of  the  x>aper  with  proper  instruc- 
tions: Bank  of  Washington  v.  Triplett,  1  Pet.  25;  Farmers*  Bank  v.  Otoen,  5 
Cranch  C.  C.  504;  Mechanics*  Bank  v.  Earp,  4  Bawle,  384. 

The  grounds  upon  which  it  is  held  that  banks  are  not  liable  in  cases  of  this 
sort  for  the  defaults  of  their  correspondents  are  much  the  same  as  those  upon 
which,  as  above  mentioned,  they  have  been  held  exempt  from  responsibility 
for  like  defaults  of  notaries.  The  argument  on  that  side  of  the  question  was 
well  stated  by  Chancellor  Walworth  in  his  opinion  in  the  principal  case,  a 
synopsis  of  which  is  given  above.  The  theory  is  that  there  is  no  considera- 
tion 8n£Scient  to  support  an  undertaking  by  the  bank  to  be  liable  for  such  de- 
faults of  its  correspondents;  that  as  those  dealing  with  banks  must  know 
that  the  bank  officers  can  not  in  person  attend  to  collections  at  distant  points, 
Uicy  are  presumed  to  assent  to  the  employment  of  such  agencies  as  are  usu- 
ally made  use  of  by  the  banks  in  such  collections;  and  besides,  that  accord- 
ing to  the  usage  and  course  of  dealing  of  banks  when  they  receive  paper  for 
collection  at  a  distance,  the  undertaking  on  their  i>art  is  not  for  the  collection 
of  the  paper,  but  merely  for  the  transmission  of  it  to  competent  persons  with 
liroper  instructions.  So  far  as  the  matter  of  consideration  is  concerned,  it 
has  already  been  shown  elsewhere  in  this  note  that  the  advantages  of  ex- 
change between  distant  points  furnish  a  sufficient  inducement  on  the  part  of 
hfcwlrtwg  institutions  to  undertake  such  collections. 

The  rule  laid  down  in  the  principal  case  is  precisely  the  rule  that  is  applied 
to  attorneys,  mercantile  agencies,  and  the  like.  Where  an  attorney  takes  a 
note  ''for  collection,"  and  puts  it  into  the  hands  of  another  attorney,  he  i» 
liable  for  a  loss  through  the  latter's  negligence  or  misconduct:  Lewis  v.  Peck, 
10  Ala.  142;  Wilkinson  v.  Griswold,  12  Smed.  &  M.  669;  Cummins  v.  Heald^ 
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24  KwL.  600.  In  like  manner  %  collection  agency  taking  piq^  for  collection 
either  in  the  nme  or  another  state  is  liable  for  the  defanlts  of  the  attorneys 
or  other  agents  to  whom  it  intmsts  snoh  colleotion:  BradtirMt  v.  Evenon,  72 
F^  St.  124;  Morgan  y.  Tener,  83  Id.  305;  Hoover  v.  fFtse,  01  U.  a  306;  S. 
C,  8  Chicago  L.  N.  193.  In  the  case  last  cited,  Hnnt,  J.,  delivering  the 
opinion,  refers  to  and  approves  the  principal  case,  and  applies  the  doctrine  of 
It  to  the  case  before  him.  We  can  conceiye  of  no  valid  reason  why  a  diffsr 
ent  rule  of  responsibility  should  be  applied  to  collections  made  by  snch  agen- 
cies from  that  applied  in  cases  of  banks. 

Mr.  Morse  in  his  work  on  banking  law  manifests  a  very  decided  preference 
for  the  doctrine  of  those  c4se8  holding  a  bank  not  liaUe  for  the  negligence 
of  its  correspondents  in  making  collections  at  a  distance,  and  criticises  the 
principal  case  at  considerable  length:  Morse  on  Banking,  2d  ed.  406-417. 
Mr.  Daniel,  on  the  other  hand,  approves  the  role  Uid  down  in  AUa^  v.  Mer- 
t/ianta'  Bank,  He  says:  "The  cases  which  hold  the  bank  absolutely  liable 
for  any  laches  or  negligence,  whereby  the  holder  of  the  paper  snffBrs  loss, 
commend  themselves  to  our  approbation.  Any  other  role  opens  the  door  to 
carelessness  in  the  condoct  of  banking  bosiness,  which  shoold  be  condocted 
with  every  saf egoard  to  the  costomer  who  intmsts  his  interests  to  the  keep- 
ing of  sooh  agents.  If  they  are  averse  to  dealing  with  distant  and  onknown 
parties,  they  shoold  decline  undertaking  the  collection  or  handling  of  the 
paper;  and  if  they  assume  it,  they  should  do  so  for  sufficient  compensation, 
and  be  held  responsible.  If  imwilling  to  take  charge  of  the  collection  under 
this  implied  understandings  they  should  insist  on  a  special  contract  or  refuse 
it.  General  osage  might  vary  this  liability,  bot  the  mere  practice  of  banks 
for  their  own  convenience  would  raise  no  implication  o(  such  usage:*'  1  Dan. 
Neg.  Inst.,  sec  342.  These  observations  seem  to  us  emineutly  sound  and  just^ 

Holder's  Rioht  or  Action  against  Subaobnt.— Although  the  corre- 
spondent or  subagent  to  whom  the  bank  intrusts  the  collection  of  paper  re- 
ceived by  it  for  that  purpose,  is  the  agent  of  such  bank  and  not  of  the 
holder,  there  Ib  no  doubt  that  where  the  subagent  has  collected  the  money, 
the  holder,  upon  notice  to  him  before  he  has  paid  the  amount  over,  may  re- 
cover it  from  him  in  an  action  for  money  had  and  received:  WiUon  v.  STniiht 
3  How.  (U.  S.)  763;  Lawrence  v.  St&ninffton  Bank,  6  Conn.  521;  Bank  <if  Or* 
leans  v.  Smith,  3  Hill,  560;  MiOer  v.  Farmer^  etc.  Bank,  30  Md.  392.  There 
is  nothing  in  this  inconsiBtent  with  the  principal  case.  Although  the  cor- 
respondent is  not  the  holder's  agent,  the  title  to  the  paper  and  to  its  proceeds, 
until  mingled  with  the  general  funds  of  the  transmitting  bank,  remains  in 
the  holder,  and  he  may  assert  it  at  any  time  if  he  can  do  so  without  prejn* 
dice  to  the  rights  of  the  correspondent. 

BlOHT  OF  COBRISPONDBNT  TO  KeTAIN  PBOOEEDS  ON  BaLANOB  BoB  FBOK 

TRANSBcrrnNa  Bank. — Where  a  note  or  bill  is  deposited  for  collection  in- 
dorsed in  blank,  thus  constituting  the  bank  the  apparent  owner,  and  the 
bank  transmits  it  to  its  correspondent  for  collection,  it  is  held  by  the  su- 
preme court  of  the  United  States  that  where  there  is  a  balance  due  from  the 
transmitting  bank  to  the  correspondent,  which  is  suffored  to  remain  on  the 
credit  of  the  paper,  and  there  is  a  usage  between  the  banks  to  apply  the  pro- 
ceeds of  collections  on  the  balances  from  time  to  time,  the  correspondent  may 
80  apply  the  proceeds  of  such  note  or  bill:  Bank  <if  Metropolie  v.  New  Eng- 
land Bank,  6  How.  (U.  S.)  227.  See  also  Wood  v.  BoyUton  Nat.  Beak,  129 
Mass.  358;  S.  C,  37  Am.  Rep.  366.  Otherwise,  where  the  indorsement  is  '*for 
collection,"  thus  notifying  the  correspondent  that  the  bank  is  not  the  owner: 
Sweeny  v.  EoHer,  1  WalL  166;  Cedl  Bank  v.  Farmera'  Bank,  22  Md.  148: 


Dec.  1839.]    Commebcial  Bank  v,  Eortbight.  317 

iimer  T.  Fbarmeretic  Bank,  30  Id.  392.  In  New  York  it  is  settled  that  the 
comepondent  bank  can  not,  even  where  it  has  no  notice  that  the  bank  is  not 
the  owner,  retain  the  proceeds  of  collection  paper,  and  apply  it  on  a  balance 
dae  from  the  transmitting  bank,  becaose  without  advancing  some  new  con- 
nderation  it  can  not  be  regarded  as  a  hanafde  pnrchaser:  Me  Bride  v.  Farm- 
m'Bani,  26  N.  Y.  450;  ConunerekU  Bank  v.  Marine  Bank,  3  Keyes,  337; 
Van  Amee  v.  Bank  of  Tray,  8  BarK  312;  fTest  v.  American  Exchange  Bank, 
44  Id.  175;  Lindauer  v.  Faurtl^  National  Bank,  55  Id.  75;  Dod  v.  F(mrth  No- 
tUmal  Bank,  59  Id.  265. 

Patmest  to  Holder  bt  Mistau,  Bboovebt  nr  Gasb  of. — If  a  bank 
hating  a  note  or  bill  for  collection,  supposing  that  the  money  has  been  col- 
lected, pays  the  amount  over  to  the  holder,  it  may,  on  discovery  of  the  mis- 
take, recover  such  payment,  if  no  rights  have  been  lost  against  tiie  drawer  or 
indoners  by  reason  of  the  mistake:  De  Nayer  v.  Staie  National  Bank,  8  Neb. 
104;  EaU  Haddam  Bank  v.  SeovU,  12  Conn.  303;  Union  National  Bank  v. 
Sixth  National  Bank,  43  N.  Y.  452;  S.  C,  3  Am.  Rep.  718.  But  the  bank 
may  waive  its  right  against  the  holder  by  endeavoring,  after  discovering  the 
mistake,  to  recover  the  amount  from  the  drawer:  Wtiherill  v.  Bank  qf  Pewn' 
sjflvattia,  1  Miles.  399.  If  the  payment  is  made  to  the  holder  on  the  credit 
of  the  maker,  a  depositar  in  the  buik,  and  the  maker  afterwards  fails,  leaving 
ooly  a  trifling  balance  to  his  credit,  the  payment  can  not  be  retracted  on  tha 
grmmd  of  mistake:  WhUing  v.  Ciiy  Bank,  77  N.  Y.  363. 

MiAsuBB  OF  Damaois  in  an  action  af^ainst  a  bank  for  negUgenoe  in  col- 
lection, whereby  the  holder's  remedy  against  prior  parties  is  lost,  is  the  actual 
kMsostsined:  Fon  FFarf  v.  fPoo&y,  3  Bam.  &  Cress.  439;  ^anjbo/ if o&i&  v. 
Jiugghu,  3  Ala.  206;  Merchante  etc.  Bank  v.  Stafford,  44  Conn.  564;  Firelt 
yatioMol  Bank  v.  Fourth  National  Bank,  77  N.  Y.  320;  S.  C,  33  Am.  Bep. 
618;  Bontp  v.  Nimnger,  5  Minn.  523.  Prima  fade  the  amount  of  the  debt  ia 
the  measure  of  the  loss:  AUen  v.  Sv^fdam,  82  Am.  Dec  555,  and  note;  Dum* 
fofd  T.  PaOermm^  12  Id.  514;  Miranda  v.  Cky  Bank,  26  Id.  494;  WaMngton 
Bank  v.  TVipfett,  1  Pet.  25.  The  bank  may  show,  however,  that  the  plaint- 
iff's remedy  against  the  drawer  or  indorsers  is  only  delayed,  and  not  loets 
Van  Wart  v.  WooUey,  3  Bam.  ft  Cress.  439;  or  that,  although  the  remedy 
agUDst  some  of  the  parties  is  lost,  there  are  other  solvent  parties  still  bound, 
fram  whom  the  debt  can  be  collected:  Ilret  NaUonal  Bank  v.  Fourth  National 
Bank,  77  N.  Y.  320;  S.  C,  33  Am.  Bep.  61&  Or  that  the  note  is  secured 
h  whole  or  in  part,  or  that  ^e  parties  against  whom  the  holder's  remedy  is 
kat  were  in  fact  insolvent:  Borup  v.  Nuwnger,  5  Minn.  523.  The  costs  and 
ttpeoses  of  a  suit  in  which  it  was  unsuooeesfnlly  attempted  to  hold  the  in- 
<len6r,  can  not  be  included  in  the  damages:  Downer  v.  Mad^ton  Couniy  Bank^ 
6Hm,648. 

brooBSKMiBirr  Gotxrned  bt  Lkx  Loci:  See  AymarY, Sheldon, 27  Am.  Deo. 
137,  and  note.  See,  also,  citing  the  principal  case,  Hunt  v.  Stamdardf  15  Ind. 
35;  Huee  v.  ffambUn,  29  Iowa,  504;  Nichols  v.  Porter,  2  W.  Va.  22. 


Bane  of  Buffalo  v.  Kobtbight. 

[23  Wkmdell,  848.] 

FusTdTAL  i%  Bound  bt  Agent's  Act  in  Violation  of  Sbcbxt  Instbuo* 
TioNii  in  transferring  stock  in  a  corporation,  where  the  written  authority 
of  tach  ngent  gives  him  full  power  to  make  such  transfer. 
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Pbovision  in  Charter  that  Transfers  of  Stock  mxjbt  be  REOimnftED 
in  a  book  kept  for  that  purpose,  to  be  valid,  is  merely  for  the  protection 
of  the  corporation,  and  does  not  invalidate  a  transfer  not  so  reg^steired  as 
between  the  former  owner  and  a  vendee  or  pledgee,  who  has  done  every- 
thing necessary  under  the  rules  of  the  corporation,  to  entitle  him  to  a 
perfected  transfer. 

COSFORATION  IS  LlABLE  FOR  A  WrONOFITL  REFUSAL  BT  ITS    PrESIDBICT  tO 

permit  a  transfer  of  stock,  without  proof  of  a  formal  delegation  of  aa- 
thority  to  him,  where  he  has  been  in  the  habit  of  permitting  transfers, 
or  where  the  corporation  has  ratified  his  acts. 
Power  to  Transfer  Stock,  Made  ik  Blank,  by  the  owner  placing  his 
name  and  seal,  with  the  subscription  of  a  witness,  upon  the  back  of  the 
certificate,  which  is  subsequently  filled  up  by  the  party  to  whom  the  cer- 
tificate is  transferred,  is  valid. 

BVIDENCS   OF    A    CuSTOM    OF   TRANSFERRING    StOCE    BT  MeANS  OF    BlaNK 

Powers  indorsed  on  the  certificates  is  admissible,  not  to  vary  the  law, 
but  to  show  the  intent  of  a  party  in  signing  his  name  in  blank  on  a  cer- 
tificate. 

Measure  of  Damages  for  Wrongful  Refusal  to  Permit  a  Transfer 
of  stock  in  an  action  against  the  corporation  therefor,  is  the  highest  price 
of  the  stock  between  the  demand  for  such  transfer  and  the  trial. 

Action  for  DamaoIs  for  Refusal  to  Permit  a  Transfer  of  Stock  is 
a  convenient  common  law  remedy,  and  by  bringing  such  action  the 
plaintiff  waives  his  right  to  the  stock,  and  agrees  to  accept  oompenaatioo. 

Ebbob  from  ihe  supreme  court  in  an  action  of  assumpsit 
against  the  corporation  defendant,  for  refusal  to  permit  a  trans- 
fer to  the  plaintiff  upon  the  books  of  the  corporation,  of  certain 
stock  standing  in  the  name  of  one  Barker.  It  appeared  that 
Barker  sent  the  certificate  of  stock,  with  his  name  and  seal  in- 
dorsed thereon  in  blank,  together  with  his  note  for  ten  thou- 
sand dollars,  to  one  Bartow,  as  collateral  seouzily,  for  the  pur- 
pose of  obtaining  a  loan  for  that  amount;  that  Bartow  nego- 
tiated and  delivered  the  certificate  to  the  plaintiff  for  a  loan 
of  twenty-five  thousand  dollars,  the  plaintiff  giving  a  receipt, 
stipulating  to  return  the  certificate  on  payment  of  the  loan  with- 
in a  certain  time.  Bartow  having  absconded,  the  plaintiff  filled 
up  the  blank  transfer  with  an  assignment  to  himself,  and  an  au- 
thority to  one  Sherwood  to  do  all  acts  necessary  to  perfect  it. 
Sherwood  having  requested  permission  to  transfer  the  stock  on 
the  books  of  the  bank,  was  refused  by  Barker,  who  was  then 
the  president  of  the  bank.  Barker,  it  appeared,  had  obtained 
from  Bartow  the  ten  thousand  dollars  which  he  had  authorized 
him  to  borrow,  and  offered  to  pay  over  that  sum  to  Sherwood, 
which  was  refused.  The  defense  here  was  probably  made  in  the 
interest  of  a  certain  bank  of  which  Bartow  was  cashier,  and  to 
which  he  was  largely  indebted.     Between  the  time  of  demand- 
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ing  permission  to  make  the  transfer  and  the  commencement  of 
the  suit,  the  stock  rose  to  three  hundred  'per  cent,  adyance. 
There  was  evidence  as  to  the  customary  mode  of  transferring 
stock,  which  is  sufficiently  stated  in  the  opinion.  The  jury 
were  instructed  that  the  measure  of  damages  in  this  action  was 
the  highest  price  of  the  stock  between  the  refusal  of  permission 
to  transfer  the  stock  and  the  bringing  of  the  action.  Verdict 
for  the  plaintiff  for  thirteen  thousand  fiye  hundred  and  thirty- 
«ix  dollazB  and  thirtj-five  cents.  Motion  for  a  new  trial  otct- 
mled,  and  the  defendants  brought  error. 

c/1  Van  Buren  and  S.  Stevens,  for  the  plaintiffs  in  error. 

8,  Sherwood  and  D.  B.  Ogden,  for  the  defendant  in  error. 

Walwobth,  Chancellor,  delivered  an  opinion  in  favor  of  re- 
-versing  the  judgment,  the  substance  of  which  is  given  in  the 
following  synopsis: 

The  objection  that  the  demand  of  permission  to  transfer  the 
stock,  made  on  Barker,  who  was  at  the  same  time  the  legal  owner 
of  the  shares  and  the  president  of  the  bank,  was  not  sufficient, 
is  not  well  taken.  A  person  desiring  such  a  transfer  is  not  bound 
to  hunt  up  the  directors,  and  have  a  person  appointed  to  comply 
-with  his  demand.  It  is  sufficient  for  him  to  make  his  demand  at 
the  bank,  during  ordinary  business  hours,  upon  the  offi^sers  in  at- 
tendance there.  In  the  absence  of  proof  to  the  contrary,  it  may 
^well  be  presumed  that  the  princix>al  officer  or  clerk  at  the  bank 
during  business  hoius  is  authorized  to  permit  transfers  of  stock, 
tibat  being  a  matter  of  common  occurrence.  If  the  officers  in 
Attendance  have  no  such  authority,  they  should  either  refer  the 
party  to  the  officer  who  has  authority  or  procure  his  attendance. 
It  is  the  duiy  of  the  directors  of  the  bank  to  have  an  officer  in 
Attendance  authorized  to  permit  transfers  to  be  made  in  the  way 
in  which  the  charter  provides. 

The  transfer  in  this  case  gave  the  plaintiff  no  legal  title  to  the 
stock,  because  not  registered  as  required  by  the  charter:  Stat. 
1834»  p.  265.  It  merely  gave  an  equitable  lien,  subject  to  all 
prior  equities  in  favor  of  any  other  person  from  whom  such  as- 
signment was  obtained:  Stebbina  v.  Phoenix  Fire  Ins.  Co.,  3 
Paige  Ch.  860.  To  the  same  effect,  see  Union  Bank  of  Oeorge- 
Unon  V.  Laird,  2  Wheat.  391;  Marlborough  Mfg.  Co.  v.  Smith,  2 
Conn.  579.  Proof  of  a  custom  to  make  transfers  otherwise 
than  as  provided  by  statute,  can  not  make  such  transfers  legal. 
But  since  a  bona  fide  agreement  to  transfer,  founded  upon  a  con- 
flideration  actually  paid,  or  an  actual  hypothecation  of  the  stock 
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for  the  payment  of  a  specified  debt,  is,  though  not  registered,  a 
good  equitable  transfer  or  hypothecation,  and  giyes  agood  equi- 
table title  which  will  prevail  against  any  one  who  has  not  a  prior 
equity  or  who  has  not  taken  the  legal  title  without  notice  of  an 
outstanding  equity,  the  plaintiff's  case  here  stands  thus:  Bartow 
haying,  by  yirtue  of  the  indorsement  and  deliyery  of  the  certifi- 
cate to  him  with  Barker's  note,  an  equitable  lien  to  the  extent  of 
that  note,  has  transferred  that  interest  to  Kortright.  Eort- 
right's  equitable  title  is  better  than  that  of  any  %A  the  creditors 
of  Bartow,  but  the  legal  title  is  still  in  Barker. 

But  Eortright  is  not  entitled  to  a  transfer  of  the  stock  upon 
the  books,  and  the  supreme  court  was  wrong  in  holding  him  en- 
titied  to  damages  to  the  fuU  value  of  the  stock.  The  amount 
for  which  the  stock  was  pledged  was  the  ten-thousand-dollar 
note  given  by  Barker  to  Bartow,  and  that  amount  was  tendered 
to  the  plaiQtiff*s  agent  when  he  asked  permission  to  make  the 
transfer.  The  case  of  KirUm  v.  Breaihwaite,  1  Mee.  &  W.  310; 
S.  0.,  2  Gkile,  48,  shows  that  if  Sherwood  was  authorized  to 
demand  a  transfer,  because  the  loan  for  which  the  stock  was 
pledged  was  not  paid,  he  was  also  his  agent  to  receive  a  tender 
of  the  money.  Although  Barkei^was  the  president  of  the  faank^ 
and  as  such  refused  to  permit  the  transfer,  he  acted  in  his  in- 
dividual capacity  in  tendering  the  money. 

The  case  of  Bex  v.  Bank  of  England,  2  Doug.  524,  is  not  an 
authority  in  favor  of  Eortrighfs  right  to  maintain  assumpsit, 
even  though  he  be  equitably  entitled  to  a  transfer  as  against 
Barker.  In  that  case  the  action  was  by  the  legal  owners  of  the 
stock  for  a  refusal  to  permit  them  to  transfer  to  another.  The 
case  of  Gray  v.  PorOand  Bank,  3  Mass.  864  [3  Am.  Dec.  156], 
was  distinguishable  also  as  an  action  of  assumpsit  founded 
upon  the  duiy  of  the  bank  to  the  plaintiff,  who  was  l^fally 
entitied  to  certain  new  stock  which  the  corporation  issued 
to  another.  In  Sargeni  v.  Franklin  Ins,  Co,,  8  Pick.  90 
[19  Am.  Dec.  306],  the  corporation  unjustifiably  attempted 
to  defeat  a  sale  and  transfer  of  stock  to  the  plaintifib  by  the 
owner  thereof,  by  attaching  and  selling  it  for  its  own  debt,  after 
notice  of  the  plaintiff's  rights.  Case  was  probably  the  proper 
remedy  there.  So  here,  perhaps,  case  would  lie  if  the  corpora- 
tion, having  notice  of  the  plaintiff's  equitable  lien,  had  suffered 
Barker  to  transfer  the  stock  to  a  bona  fide  purchaser,  or  to  re- 
ceive the  dividends  thereon,  so  as  to  prevent ^an  enforcement  of 
the  lien  by  a  resort  to  the  proper  tribunal.  But  the  plaintiff 
was  not  entitled  to  a  transfer  to  himself  under  any  circumstances 
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^thoat  the  consent  of  Barker,  the  pledgor,  but  could  only  have 
it  sold  if  the  money  was  not  paid,  and  the  bank  was  not  liable 
for  refusing  to  permit  a  transfer  tmtil  the  rights  of  the  parties 
were  settled  amicably  or  by  adjudication  of  the  proper  tribunal. 

If  the  blank  indorsement  in  this  case  had  accompanied  an  ab- 
solute sale  of  the  stock,  no  doubt  it  could  have  been  filled  up  by 
the  purchaser  so  as  to  secure  to  him  a  legal  transfer,  and  to  ef- 
fectuate the  actual  intent.  Nelson  y.  Dubois,  13  Johns.  175; 
Campbell  t.  BtUler,  14  Id.  349;  and  Herrick  v.  Carman,  12  Id. 
161,  though  rehiting  to  mere  guaranties,  contain  the  principle 
spplicable  to  such  a  case,  because  a  seal  is  unnecessary  to  a 
tasanfifer  of  stock.  But  here  the  attempt  was  to  fill  up  the  blank 
oontraiy  to  the  intent  of  the  parties.  Eortright  knew  when  he 
took  the  certificate  that  it  could  only  be  transferred  on  the  books 
of  the  bank,  and  that  he  only  obtained  an  equitable  pledge  of 
SartoVs  equitable  interest,  and  therefore  took  subject  to  every 
equity  in  favor  of  Barker  or  of  any  other  person  to  whom  the 
stock  had  been  previously  assigned.  Yet  he  filled  up  the  blank 
with  an  absolute  assignment  and  an  authority  to  make  a  legal 
transfer.  No  doubt  Eortright,  as  an  equitable  pledgee  of  BartoVs 
interest,  could,  in  case  of  non-payment  of  BartoVs  debt,  upon 
due  notice  to  attaching  creditors  of  Bartow  and  to  Barker,  have 
sold  the  pledge,  and  out  of  the  proceeds  paid  over  to  Barker  all 
beyond  the  amount  due  to  Bartow  on  Barker's  note,  and  out  of 
tliat  amount  retained  the  whole  or  so  much  as  was  due  from  Bar- 
tow to  him. 

Bat  if  the  action  had  been  right,  the  measure  of  damages  given 
to  the  jury  at  the  circuit  was  clearly  wrong.  The  bank's  refusal 
to  permit  the  transfer  did  not  impair  Eortright* s  title,  if  any  he 
had,  nor  can  a  recovery  against  the  corporation  give  it  any  right 
to  the  stock  or  to  the  dividends.  The  plaintiff  may  still  file  a 
bOl  against  Barker  and  the  bank  to  compel  a  sale  of  the  pledge 
and  a  transfer  to  the  purchaser  on  the  books  of  the  bank.  The 
bank  can  not  become  the  owner  of  the  stock,  because  it  can  not 
reduce  its  capital  by  purchasing  its  own  stock,  and  is  prohibited 
by  law  from  receiving  it  even  as  security  for  a  loan.  The  true 
role  of  damages,  therefore,  would  be  the  depreciation  in  value, 
once  the  stock  and  dividends  wpuld  still  belong  to  him. 

YsBFLANCK,  Senator.  Let  us  examine  separately  such  of  the 
prominent  points  in  this  cause  as  bear  on  the  merits  of  the  con- 
troveray,  or  the  legal  principle  governing  similar  afijEurs. 

1.  Supposing  the  assignment  and  power  of  attorney  on  the 
stock  certificate  to  have  been  legally  executed,  was  the  plaintiff 
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below  entitled  to  a  transfer  of  the  stock?  Bartow,  as  appears 
in  the  evidence,  was  intrusted  by  Barker  with  the  certificate 
of  this  stock  for  the  purpose  of  borrowing  money  on  its 
security.  The  certificate  was  accompanied  with  such  an  au- 
thority to  transfer  (now  presuming  that  authority  to  be  valid) 
as  would  hold  out  Bartow,  to  any  one  to  whom  he  might  apply 
for  a  loan,  in  the  character  of  an  agent  having  full  right  to  trans- 
fer, or  to  substitute  some  other  person  as  the  attorney  for  that 
purpose.  Bartow  does  not  appear  himself  the  pledgee  (for  then 
the  power  would  have  been  made  out  to  him  immediately),  but 
as  an  agent  empowered  to  obtain  money  on  a  pledge  of  stock. 
The  precise  use  Barton  was  expected  to  make  of  the  stock,  and 
the  different  use  he  may  have  actually  made,  were  nothing  to 
the  purpose,  as  against  those  who  acted  upon  the  faith  of  the 
general  authority  intrusted  to  the  holder  of  the  certificate  and 
its  blank  indorsements.  ''  So  far  as  the  agent,  whether  general 
or  special,  is  in  any  case  held  out  to  the  public  at  large  or  to 
third  persons  dealing  with  him,  as  competent  to  contract  for  or 
to  bind  the  principal,  the  latter  will  be  bound  by  the  acts  of  the 
agent,  notwithstanding  he  may  have  deviated  from  his  secret  in- 
structions, and  orders,  for  otherwise  such  instructions  and 
orders  would  operate  as  a  fraud  upon  the  unsuspecting  confi- 
dence of  the  other  party."  See  Story  on  Agency,  sees.  127, 133, 
and  especially  the  well-reasoned  distinctions  and  explanations 
in  note  1,  page  117,  and  note  pages  118,  119,  and  authorities 
there  cited. 

The  intent  of  Barker  and  his  understanding  with  Bartow 
were,  that  the  stock  should  be  used  as  a  security  for  a  loan  of 
ten  thousand  dollars  for  himself.  But  he  held  out  Bartow,  or 
whomsoever  he  might  substitute  to  himself,  as  authorized  to 
make  any  disposition  of  the  stock  whatever.  Bartow  was  in- 
trusted with  what  Lord  Ellenborough,  in  a  well-known  leading 
case  on  the  law  of  agency,  15  East,  id,  expressly  terms,  **  the 
usual  external  indicia  of  the  right  of  disposing  of  the  property." 
On  the  faith  of  these  external  indicia^  Kortright  lent  twenty-five 
thousand  dollars  upon  the  aggregate  security  of  this  and  other 
stocks.  If  the  law  should  now  hold  this  transaction  to  be  void, 
it  would,  indeed,  as  Judge  Story  says,  ''operate  as  a  fraud 
upon  the  unsuspecting  confidence  of  the  other  party."  If  the 
holder  of  the  certificate  and  the  power  has  been  voluntarily  ex- 
hibited to  the  money-dealing  public,  as  having  the  competent 
right  of  pledge,  disposal,  and  transfer  vested  in  him  by  means 
of  all  the  usual  and  well-known  evidences  of  such  right,  the  pri' 
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vate  understanding  of  Barker  and  Bartow,  and  the  former  sup- 
position that  the  stock  was  to  be  or  was  pledged  in  a  manner 
different  from  that  which  actually  took  place,  can  not  affect  the 
rights  of  those  who,  if  misled,  were  misled  by  Barker's  own 
acts.  Much  stress  is  laid  upon  the  enactment  in  the  bank 
charter,  that  "  no  transfer  shall  be  valid,  unless  such  transfer 
shall  hare  been  registered  in  a  book  kept  for  that  purpose  by 
the  directors."  Does  it  then  foUow  that  Kortright  had  not  a 
legal  title  to  the  stock,  such  as  he  could  assert  by  suit,  the  trans- 
fer not  being  yet  i>erfected,  or,  in  the  words  of  the  charter, 
«  valid"  ?  This  provision  of  the  charter  is  evidently  for  the 
protection  of  the  bank  in  the  payment  of  dividends;  for  the  as- 
certaining the  legal  voters  at  its  election;  and  finally,  as  appears 
from  the  comparison  of  the  charter  with  the  general  regulations 
of  our  moneyed  corporations,  for  preventing,  in  case  of  corporate 
bankruptcy,  the  escape  from  liability  to  contribute  for  the  de- 
ficiency. Such  a  provision  does  not  interfere  with  the  rights  of 
ownership,  as  between  the  person  in  whose  name  the  stock  may 
stand,  and  his  vendee  or  pledgee.  The  title  might  be  perfect 
as  between  them,  and  yet  not  valid  as  to  any  other  liability  or 
right  which  was  meant  to  be  protected  by  this  legal  evidence  of 
transfer  on  the  books. 

Such  legal  evidence,  it  is  made  the  bank's  duty,  by  operation 
of  law  as  well  as  by  its  own  express  understanding  in  its  certifi- 
cates, to  furnish  to  the  person  entitled  to  the  possession,  when- 
eiver  he  has  complied  with  the  conditions  prescribed  to  show 
that  right.  The  bank  sets  forth  those  conditions  in  its  stock 
certificate.  It  there  states  to  the  world  the  terms  uj>on  which 
that  valid  and  perfect  title  shall  be  furnished;  the  shares  are 
there  made  transferable  only  **  on  the  books  of  the  bank  by  the 
said  stockholder,  or  his  attorney,  on  surrender  of  the  certificate." 
When  the  evidence  of  the  certificate  and  the  power  of  attorney 
has  been  produced  as  required  (and  that  evidence  furnished  by 
ihe  prior  stockholder  himself),  how  can  either  the  bank  or  that 
stockholder  be  at  liberty  to  deny  the  legal  obligation  of  making 
a  formal  transfer  on  the  books?  The  bank  was  previously  at 
liberty  to  require  by  its  by-laws  and  certificate  other  evidence; 
it  might  have  required  that  the  transfer  should  be  made  only  by 
the  former  owner  in  person,  or  by  Ins  oral  assent.  The  direct- 
ors have  not  done  so;  they  made  other  conditions,  and  must 
stand  by  them.  To  restrict  directly  or  indirectly  the  right  of 
having  a  transfer  on  the  books,  to  tiiose  who  in  addition  to  the 
prima  facie  proof  of  property  can  show  an  undisputed  owner- 
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ship  in  themselyes,  and  not  merely  a  qualified  light  or  interest, 
would  be  contrary  to  the  intent  of  the  charter,  the  necessitiea 
of  busineBS,  and  even  to  reason  and  justice.  It  would  cut  off 
trustees  and  assignees,  as  well  as  preyent  the  common. and  very 
conTcnient  practice  of  honajide  stock  loans  I  The  subsequent 
refusal  of  the  stockholder,  who  has  sold  or  pledged  such  stock 
and  giyen  a  power  of  attorney  to  transfer,  to  perfect  his  con^ 
tract,  or  his  inhibition  of  the  transfer,  can  not  lessen  the  obli- 
gation of  the  bank  to  comply  with  its  own  rules,  its  express 
understanding,  and  its  legal  duty. 

2.  Barker  is  a  party  to  the  transaction  on  his  own  account. 
He  is  also  president  of  the  bank.  Was  that  legal  proof  that  he 
had  authority  to  act  for  the  bank  in  this  behalf,  there  being  no 
evidence  of  any  formal  delegation  to  him  of  authoriiy  by  the 
▼ote  of  the  directors  ?  If  he  had  no  authority  to  act  on  behalf 
of  the  bank  in  relation  to  the  transfer,  then  the  refusal  was  on 
his  own  account  alone,  and  the  action  against  the  bank  must 
fail.  This  difficuliy  would  have  been  formidable,  it  might  per- 
haps have  been  insuperable,  in  the  days  of  Lord  Coke  or  of 
Hale.  But  the  old  law  of  corporate  delegation  has  been  modi- 
fied by  the  customs  and  wants  of  modem  commerce.  It  is  in 
eyidence  from  the  cashier,  that  ''the  president  or  the  cashier 
permitted  transfers."  Barker  appears  to  have  been  at  the  bank- 
ing-house as  president,  and  to  have  there  acted  for  the  bank  as 
well  as  on  his  own  business.  The  bank,  in  defending  this  veiy 
suit,  has  ratified  his  acts,  which  might  have  been  disavowed.  If, 
as  president,  Barker  was  in  the  habit  of  permitting  transfers,  or 
if  the  board  had  ratified  his  acts,  the  directors  can  not  now  re- 
ject him  as  their  agent  and  representative.  ''As  the  appoint- 
ment of  an  agent  may  not  always  be  evidenced  by  the  written 
vote  of  the  directors,  it  is  now  the  settled  doctrine,  at  least  in 
America,  that  it  may  be  inferred  or  implied  from  the  adoption 
or  recognition  of  the  acts  of  the  agent  by  the  corporation  or  its 
functionaries.  Thus,  if  a  cashier  of  a  bank  should  openly  act 
as  such  in  the  common  transactions  of  the  bank,  with  the  full 
knowledge  and  assent  of  the  directors,  his  acts  would  be  oblig- 
atory upon  the  bank,  although  there  might  be  no  written  vote 
or  record  to  establish  his  appointment: "  12  Wheat.  64, 74;  Story 
on  Agency,  sec.  52. 

3.  The  power  of  attorney  to  transfer,  etc.,  was  made  in  blank, 
by  the  owner  placing  his  name  and  seal  with  the  subscription  of 
a  witness  upon  the  back  of  the  certificate,  which  was  sent  for 
the  purpose  of  having  a  power  written  above  the  name  and  seal. 
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to  any  person  who  might  advance  money  on  its  security,  to 
whomsoever  he  might  direct:  was  that  power  valid  when  thus 
written?    This  objection,  like  the  last,  would  have  been  more 
formidable  in  England  a  century  or  two  ago,  than  it  is  now  in 
this  eoimtry.     Evidence  was  given  that  this  was  the  customary 
mode  for  years,  of  transferring  stock  in  our  great  stock  market 
of  New  York,  as  well  as  elsewhere.     Such  a  custom  certainly 
could  not  vary  the  settled  law,  if  that  pronounced  a  deed  or 
other  sealed  instrument  to  be  void  when  written  and  executed  in 
this  manner;  but  the  evidence  of  custom  is  good  not  to  contra- 
dict or  change  the  law,  but  to  explain  the  meaning  and  intent 
of  parties  in  contracts:  as  here,  to  show  Barker's  understanding 
and  design  in  regard  to  the  authority  he  gave.    Judge  Edwards, 
at  the  trial,  stated  its  effect  with  precision.    He  said  that ''  the 
testimony  was  legal  proof  not  to  vary  the  law,  but  to  sho^ 
Barker's  intention  in  thus  executing  an  instrument  in  blank.'' 
I  will  not  repeat  what  I  have  elsewhere  said,  as  to  my  view  of  the 
nature  and  effect  of  evidence  of  commercial  usage :  See  S.  and  M. 
Jllen  V.  Merchants  Bank,  22  Wend.  215  [anle,  289].    But  does  not 
this  custom,  whatever  may  have  been  Barker's  intent,  vary  or 
contradict  the  settled  general  law?    It  might  have  done  so  in 
older  times  when  the  authority  of  the  rule  in  Sheppard's  Touch- 
stone, and  in  Perkins  (as  cited  and  relied  upon  in  the  argument), 
was  still  paramount.    It  was  then  held  that  if  a  znan  write  his 
name  and  a£Sx  his  seal  to  a  blank  paper,  and  give  direction  to 
another  to  write  a  deed  over  it,  and  such  other  write  such  deed, 
it  is  nevertheless  no  deed.     I  say  this  might  then  have  been 
fatal;  but  at  a  very  early  day,  the  strong  equities  of  special  cases 
sometimes  compelled  courts  to  break  through  the  rule,  and  as 
long  ago  as  40  Elizabeth,  when  in  a  bond  given  pour  le  aauver 
harmless,  i.  e.,  for  indemnity,  a  blank  was  left  to  insert  the 
Christian  name,  which  was  filled  up  after  execution  by  consent 
of  parties,  the  bond  was  held  good.    If,  however,  we  leave  the 
antiquarian  part  of  the  law  and  come  down  to  a  state  of  society 
like  our  own,  we  shaU  find  the  more  rational  doctrine  well  estab- 
lished.    The  case  of  Texira  v.  Evans,  before  Lord  Mansfield, 
was,  I  think,  the  first  where  the  doctrine  was  clearly  and  broadly 
applied:  1  Anst.  229.    Evans  wanted  to  borrow  four  thousand 
pounds,  or  as  much  of  it  as  could  be  raised  on  his  security.    He 
executed  a  bond  with  blanks  for  the  name  and  sums  (certainly 
the  most  material  parts,  thus  being  in  blank),  on  which  Texira 
lent  half  the  desired  sum,  and  the  agent  filled  up  the  bond  with 
his  name  and  that  amount;  this  bond  was  held  to  be  good. 
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Some  years  after,  Judge  Wilson,  in  Addis  v.  UaJcer,  1  Anst.  229, 
says:  "  On  na^y  bills  which  are  not  in  their  nature  negotiable, 
the  common  practice  is  this:  a  letter  of  attorney  to  receive  the 
money  (which  is  a  deed  under  seal),  is  made  out  in  blank  for  the 
name.  This  is  always  sold  with  the  navy  bill,  and  thus  they 
are  negotiated  from  hand  to  hand,  till  any  purchaser  chooses  to 
fill  up  the  blank  with  his  own  name."  The  decision  of  the  case 
was  in  conformity  with  these  views. 

On  the  foundation  of  these  cases  and  the  corresponding  usage 
in  this  country,  the  courts  here  and  in  other  states,  have  made 
many  analogous  decisions.  Thus  in  4  Johns.  54,  it  was  held 
that  a  deed  might  be  altered  in  a  material  part,  by  consent  of 
parties,  and  more  recently  by  our  supreme  court,  that  bonds 
executed  in  blank  with  parol  authority  to  fill  up  and  deliver 
them  were  valid:  6  Cow.  60;  and  8  Id.  118.  So  in  Knapp  v. 
MdUby,  13  Wend.  587,  the  instrument  was  signed  and  sealed  by 
the  party,  and  the  authority  given,  was  to  make  certain  material 
alterations  on  it:  this  was  held  valid.  See  also  5  Mass.  586. 
Those  familiar  with  the  business  of  our  custom-houses,  well 
know  that  the  usage  of  executing  bonds  in  blank  is  of  daily 
occurrence  there,  and  this  is  unquestionably  done  with  the 
sanction  of  the  legal  advisers  of  the  United  States,  nor  has  the 
validity  of  such  bonds  ever  been  questioned.  Now  the  writing 
of  a  whole  power  to  transfer,  with  verbal  or  implied  authority  to 
do  so,  above  a  seal  and  signature  on  the  back  of  a  stock  oertifi- 
cate,  where  nothing  else  could  with  any  propriety  be  possibly 
written,  is  a  far  smaller  excuse  for  delegated  authority,  than 
where  the  name  of  a  party  is  inserted,  or  still  more  the  sum  for 
which  he  is  to  become  botmd.  There  the  responsibility  that  the 
agent  may  impose  upon  his  principals  is  unlimited.  Here  it  is 
confined  to  the  hundred  shares  of  stock,  with  the  latitude  of 
inserting  one  name  or  another  as  the  vendee,  pledgee,  or  tlie 
attorney. 

4.  Is  the  rule  of  damages  applied  by  the  jury  correct?  If  the 
estimate  of  the  rights  and  character  of  the  parties  to  the  trans- 
action above  taken  be  correct,  then  the  rule  of  damages  laid 
down  by  the  chief  justice  appears  to  me  to  be  equally  so.  If 
the  bank  be  bound  by  the  acts  of  Barker  as  its  president;  if 
Barker  be  bound  by  tiiat  evidence  of  authority  to  transfer  his 
stock  which  he  voluntarily  held  out  to  all  who  might  deal  with 
his  agent,  then  the  pledge  to  the  plaintiff  below  of  this  stock 
with  others  for  a  larger  amount  than  the  sum  intended  by  Barker, 
gave  to  such  a  pledgee  a  x>erf ect  right  to  the  possession  of  hip 
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seoaiiiy,  and  all  the  legal  incidents  which  follow  such  posses- 
sion. If  he  was  prevented  from  realizing  or  securing  his  debt 
by  the  bank's  refusal  to  allow  the  transfer,  the  bank  must  be 
liable  for  the  highest  price  of  the  stock  at  any  time  after  the 
demand  and  before  trial.  Our  supreme  court,  in  3  Cow.  84, 
quoted  and  adopted  the  rule  of  Judge  Qrose  in  2  East,  211; 
"  the  true  measure  of  damages  in  all  these  cases  is  that  which 
will  indemnify  the  plaintiff  for  the  breach."  In  9  Cow.  697, 
Judge  Sutherland,  in  a  per  curiam  opinion,  comes  to  the  conclu- 
sion, that  '*  if  the  plaintiff  without  unreasonable  delay  prosecute 
the  suit,  we  think  it  just  that  the  fluctuations  in  price  be  ex- 
duaiTely  at  the  hazard  of  the  defendant,  the  plaintiff  haying 
done  eyeiything  in  his  power  to  haye  the  contract  settled,  and 
which  is  prevented  only  by  the  default  of  the  defendant.  In 
such  a  case  the  plaintiff  is  entitled  to  the  highest  price  between 
the  day  when  the  delivery  should  have  been  made  and  the  day 
of  trial."  It  is  true  that  this  rule  relates  primarily  to  express 
contracts  of  sale,  but  the  reasons  apply  with  equal  force  to,  and 
have  always  governed  actions  in  any  form  (trover,  assumpsit,  or 
case),  where  compensation  in  damages  is  claimed  for  refusal  to 
deliver,  or  illegal  conversion  of  anything,  to  the  property  or 
possession  of  which  the  plaintiff  is  lawfully  entitled.  In  this 
case,  according  to  Judge  Grose's  rule,  the  highest  measure  of 
damages  can  hardly  indemnify  the  plaintiff  below,  as  it  seems 
that  the  whole  amount  of  stock  pledged  is  not  sufficient  to 
secure  his  loan  of  twenty-five  thousand  dollars. 

The  action  for  damages  is  a  convenient  common  law  remedy 
by  a  civil  suit  for  what  otherwise  would  have  to  be  sought  by 
mandamus  to  direct  the  transfer;  so  that  the  damages  are  the 
substitute  for  the  stock  itself,  and  should  be  of  the  value  of  the 
higbest  security  it  afforded,  or  at  least  the  highest  within  the 
amoimt  of  the  debt  for  which  it  was  pledged:  See  Doug.  523. 
It  has  been  argued  that  the  plaintiff  below  is  still  the  owner  of 
the  stock,  and  can  claim  no  damages  beyond  the  loss  sustained 
by  its  fall  in  price.  Not  so;  the  bank  has  denied  that  the 
plaintiff  is  the  owner.  He  himself,  by  the  election  of  this  action 
and  the  acceptance  of  the  amount  he  recovers,  will  waive  his 
right  to  the  stock,  and  signify  his  assent  to  accept  compensation 
or  damages  instead.  Such  recovery  will  be  an  effectual  bar  to 
any  further  claim  to  the  stock  itself.  It  is  analogous  to  the 
case  of  a  recoveiy  in  trover,  where,  when  the  suit  and  the  dam* 
ages  are  not  for  the  temporary  detention  but  for  the  actual  con- 
version, the  conversion  is  so  far  ratified  by  the  judgment  as  to 
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pass  the  right  of  property  to  whomsoever  maj  be  the  holder  in 
consequence  of  such  tortious  conversion.  **  Judgment  in  trover 
for  a  permanent  conversion,  say  the  books,  changes  the  property 
unless  it  should  be  made  to  appear  that  the  damages  were  given 
for  a  temporary  conversion  merely,  not  for  the  value  of  the  thing 
itself:"  BuU.  N.  P.  49;  Gilb.  L.  of  Ev.  266;  Stark.  Ev.,  pt  4. 
p.  1608.  Here  the  action  and  the  evidence  supporting  it  are  for 
the  value  of  the  stock  itself,  and  that  evidence  shows  that  Kort- 
right's  actual  damages  incurred  by  the  refusal  to  transfer  axe 
quite  equal  at  least  to  the  highest  value.  If  the  bank  has  not 
been  indemnified  by  Barker,  or  whoever  else  may  have  an  in- 
terest in  the  matter,  as  is  the  ordinary  course  of  things  under 
such  circumstances,  it  will,  I  presume,  upon  payment  of  the 
judgment,  be  entitled  to  receive  from  Barker  the  amount  of  the 
loss  incurred  by  a  refusal  to  transfer,  made  at  his  request  and 
for  his  advantage.  The  loan  was  honest  and  friendly,  and  as 
one  of  the  two  parties  Eortright  or  Barker,  one  or  the  other, 
must  ultimately  suffer,  the  true  inquiiy  will  be  that  which  Judge 
Buller  says  "  is  the  common  question  eveiy  day  at  Guildhall, 
when  one  or  two  innocent  persons  must  suffer  by  the  fraud  or 
negligence  of  a  third — which  of  the  two  gave  credit?"  Here 
Barker  trusted  Bartow  and  enabled  him  to  gain  credit  from 
others,  and  whoever  stands  in  Barker's  place  takes  his  respon- 
sibilities. On  the  other  hand,  to  what  did  Eortright  give 
credit?  First,  to  the  bank,  its  certificate  and  the  forms  of  trans- 
fer there  held  out;  second,  he  trusted  Barker's  name  and  seal, 
duly  attested  and  signed  to  paper  written  by  his  authority. 
Who  of  these  parties  ought  to  suffer? 

Judge  Edwards'  charge  I  think  incorrect  in  one  point  only, 
that  Barker  would  have  a  claim  against  Eortright  for  any  sum 
recovered  by  him  against  the  bank,  beyond  the  ten  thousand 
doUars  for  which  the  stock  was  meant  to  be  pledged.  I  regard 
the  pledge  as  good  for  any  amount  that  Bartow  obtained  on  it, 
so  that  Eortright  was  entitled  for  himself  to  such  damages  as 
would  make  him  whole,  within  the  limits  of  tue  highest  market 
price  of  the  stock.  But  this  does  not  affect  the  verdict,  which 
has  rendered  substantial  justice,  and  I  would  not  disturb  it,  un- 
less the  legal  difficulties  were  far  more  serious  than  those  pre- 
sented here.    The  judgment  should  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  be  reversed? 
the  members  of  the  court  divided  as  follows: 
In  the  affirmative:  The  chancellor,  and  Senators  Clabx,  Dsqk- 

IHSON,  POWEBS,  WaOEB — 6. 
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In  the  negative:  The  president  of  the  senate,  and  Senators 
FumcAzr,  Hawkins,  Hull,  HunrmoroN,  Jomss,  H.  A.  Livikqston, 
Mathab,  Nioholas,  Peok,  SKDnncB,  SrEBLXNa,  Yebflavgk,  Wobks 
—14. 

Whereupon  the  judgment  of  the  supreme  court  was  affirmed. 


SkCBBT  iNSTBDCnONS  GlYSN  TO  AgSKT  ABS  NOT  BlNBIKQ  ON  ThIBD  PbB- 

aoss  when  in  his  dealings  with  them  he  acts  within  the  scope  of  his  apparent 
authority:  Blane  ▼.  Prtrndfity  2  Am.  Dec.  546;  Munn  v.  CommJMcn  Co.^  8  IcL 
219;  BcaaUer  v.  RosmUr,  24  Id.  62;  Tophcm  ▼.  Roche,  27  Id.  387;  J^JSfrey  v. 
Bigdoto,  28  Id.  476.  On  this  point  the  principal  case  was  approved  in  Mai- 
lory  V.  BurreU,  1  E.  D.  Smith,  243. 

SuAJUEs  OF  Corporation  arb  Assignable  notwithstanding  Bt-law  lim- 
iting their  transfer  to  the  office  of  the  company  or  providing  that  a.  transfer 
•hall  not  be  valid  until  registered  on  the  books  of  the  company:  Bank  of 
Utiea  V.  SmeJlep,  14  Am.  Deo.  526,  and  note;  Sargent  y.  FranJUm  In»,  Co., 
19  Id.  306;  and  in  support  of  this  position  the  principal  case  is  cited  as  au- 
thority in  Black  v.  Zaahcwie,  3  How.  (U.  S.)  513;  Comeau  y.  CfuHd  Farm  OU 
Co.,  3  Daly,  220;  Orr  v.  Bigdow,  14  N.  Y.  560;  LeUch  v.  WelU,  48  Id.  593; 
JohnMon  y.  UnderhUl,  52  Id.  210;  Burrall  y.  Bushwick  R.  R.  Go.,  75  Id.  219; 
Mechanic^  Banking  An,  v.  Mariposa  Co,,  3  Robt.  403;  and  approved  on  that 
pmnt  in  Meckanics*  Bank  V,  N,Y.  AN.H,  R,  R,  Co.,  13  N.  Y.  624;  but  dis- 
tingniahed  from  that  case,  as  there  the  certiticate  was  obtained  by  the  holder, 
by  fraud.  The  principal  case  was  referred  to  as  an  authority  respecting  the 
transfer  of  stock  generally,  in  Tiiorp  v.  WoodhuU,  1  Sandf.  Ch.  415;  and  DelaF- 
fidd  V.  8taU  of  lUiwM,  2  Wend.  219. 

TjiABn.nT  OF  CoRFOBATiOK  FOR  AoTS  OF  ITS  AoBNT:  See  BtaJOy  v.  ifartne 
Am.  Co.,  3  Am.  Dec  401;  WhiU  y.  Wtdpw%  Mfg.  Co.,  11  Id.  168;  MoU  y. 
Hiebt,  13  Id.  550;  Lyman  v.  WhUe  River  Bridge  Co.,  16  Id.  705;  Frankfort 
SL  Go.  v.  ChurchiU,  17  Id.  159;  Qarriaon  v.  Combs,  22  Id.  120;  LeggcU  y.  N. 
J.  df  B.  Ch.,  23  Id.  728;  Rabasaa  v.  Orieans  Nav.  Co.,  25  Id.  200;  Pa.  eU. 
ifov.  Co.  V.  Dandridge,  29  Id.  543;  MarlaU  v.  Levee  8.  C.  P.  Co.,  Id.  468; 
StereU  v.  UniUd  SUOee,  30  Id.  584.  The  doctrine  of  the  principal  case,  as  to 
the  liability  of  the  corporation  for  the  acts  of  its  agents,  is  approved  in  Bank 
of  Vergetmee  v.  Warren,  7  Hill,  94;  Bank  ofLyoms  v.  Demmon,  Hill  k  D.  406; 
and  MiUkdl  v.  V.  C.  M.  Co.,  67  N.  Y.  282. 

T&ANSFBR  OF  STOCK  Mabb  IN  Blank. — On  this  point  the  principal  case  was 
cited  as  aathority  in  McNeU  v.  Tenth  Nat.  Bank,  46  N.  Y.  331;  HoCbrook  v. 
N.  J.  Zinc  Co.,  57  Id.  623;  BartUtt  v.  Board  of  Education,  59  111.  371;  and 
was  approved  in  Dunn  v.  Commercial  Bank  of  Buffalo,  11  Barb.  584,  but  a 
distinction  drawn,  as  in  that  case  the  complainant  held  in  his  hand  the  naked 
blank  assignments  and  the  certificates,  and  did  not  prove  that  he  owned  them 
or  had  any  interest  in  them  whatever. 

BxrusAL  TO  Tbahsfkb  Stock,  Measurb  of  Damaobs  for.— As  to  liability 
of  a  company  for  refusing  to  transfer  stock,  see  Morgan  v.  Bank  qfN.  A,,  11 
Am.  Dec.  675;  Sargent  v.  PraaikUn  Ins.  Co.,  19  Id.  306.  The  principal  case  is 
regarded  as  authority  on  the  point  that  an  action  for  damages  is  a  proper  rem- 
edy against  a  corporation  for  the  refusal  of  its  officers  to  transfer  stock,  in  Peo- 
p<e  V.  Parker  Vein  Coal  Co.,  1  Abb.  Pr.  129;  Ramsey  v.  Erie  Railway  Co.,  7 
Abb.  (N.  S.)  186;  N.  T.  ^N.  H.  R.  R.  Co.  v.  Schuyler,  38  Barb.  555;  Clnrky, 
Miller,  47  Id.  40;  Comeau  v.  OuUd  Farm  Oil  Co.,  3  Daly,  220;  Ex  parU  Fire- 
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fnm*s  Ins.  Cc^  6  Hill,  243;  PeopU  ▼.  Parker  Vein  Coed  Co.,  10  How.  Pr.  651; 
Rameey  v.  Erie  Bailway  Co,,  38  Id.  217;  Ctuhman  t.  Thaifer  Mfg.  Jexehrjf 
Co.,  53  Id.  61;  87nkih  v.  Am,  Coed  Co,,  7  Lana.  321,  And  alao  on  the  point  thafc 
where  the  value  of  the  property  is  fluctoatiDg,  the  meMore  of  daouigea  is  the 
highest  market  valne  between  the  time  of  the  injury  oomplained  of  and  the 
timo  of  trial:  Homer  y.  Haihaway,  33  Cal.  120;  Smith  v.  Dunlap,  12  SL  192; 
Scott  V.  Rogers,  4  Abb.  App.  Gas.  163,  n.;  Wilson  v.  MaUhews,  24  Basb.  296; 
Van  Allen  v.  lUinoia  Central  B.  R,  Co,,  7  Boaw.  538;  Wilson  v.  Little,  2  N. 
Y.  450;  Clark  v.  Miller,  54  Id.  535. 

Other  ponrrs  upon  which  thb  principal  cask  is  ofted,  are:  In  sup- 
port of  the  rule  that  if  the  owner  of  stock  places  it  in  the  possession  of  another, 
with  the  usual  indicia  of  ownership,  he  is  bound  by  any  disposition  made  of 
it  by  such  person  to  one  who  takes  it  without  notice  for  valuable  consideration 
on  the  strength  of  such  indicia,  in  Brewster  v.  Sime,  42  Cal.  147;  Moore  v.  Met- 
ropolitan  Nat,  Bank,  55  N.  Y.  46;  MuUer  v.  Pondir,  Id.  335;  and  to  the  point 
that  a  party  may  file  a  bill  to  compel  a  bank  to  transfer  stock  to  a  purchaser, 
in  Cushman  v.  Thayer  Jewelry  Mfg,  Co,,  4  Daly,  332.  The  case  is  approved 
on  that  point,  but  held  not  to  apply  where  the  tranaf  error  was  indebted  to  the 
corporation,  in  Driscoll  v.  West  Bradley  <C-  C,  M,  Co,,  50  N.  Y.  106. 


Hastings  v.  Luse. 

[22  WSHDXIX,  410.] 

Words  Spoken  bt  Counsel  or  by  a  Party  CoNDucmra  his  owh  Case, 
in  the  course  of  judicial  proceedings,  if  relevant  and  pertinent  to  the 
question  before  the  court,  are  privileged,  and  not  subject  to  an  action  for 
slander,  however  false,  malicious,  and  injurious  they  may  be. 

Words  not  Relevant  or  Pertinent  to  the  Matter  in  Question,  spoken 
in  the  course  of  judicial  proceedings,  are  nevertheless  privileged  if  spoken 
in  good  faith,  under  a  belief  that  they  were  relevant  and  proper,  and  with- 
out actual  malice,  of  which  the  jury  are  to  judge. 

Privileoe  will  not  Avail  on  a  Motion  in  Arrest  of  Judgment  against 
the  defendant  in  slander,  where  there  are  special  pleas  that  the  words 
were  used  in  the  course  of  judicial  proceedings  in  conducting  the  defend- 
ant's own  cause,  were  relevant  and  pertinent,  and  were  not  spoken  mall* 
ciously,  and  those  facts  being  put  in  issue  are  all  found  against  the  defend* 
ant. 

EsROB  from  the  supreme  court  in  an  action  of  alander  for 
speaking  certain  words  charging  the  plaintiff  with  perjury,  the 
words  having  been  spoken  while  the  defendant  was  testifying 
before  a  magistrate  on  his  examination  on  a  criminal  charge  pre- 
ferred against  him  by  the  plaintiff.  Pleas,  the  general  issue  and 
three  special  pleas,  the  substance  of  which  is  stated  in  the  opin- 
ion, and  two  replications  to  each  special  plea,  the  substance  of 
which  is  also  stated  in  the  opinion.  Verdict  finding  for  the 
plaintiff  on  all  the  issues,  and  assessing  his  damages  at  six  cents. 
Motion  in  arrest  of  judgment  denied  by  the  supreme  court,  and 
the  defendant  brought  error. 
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Jf.  J.  BidweU,  for  the  plaintiff  in  error. 
W.  C.  Noyes,  for  the  defendant  in  error. 

Walwobth,  Chancellor.  The  principle  involyed  in  this  case  is 
of  great  importance  to  the  community,  inasmuch  as  it  inTolves  the 
rights  and  priyileges  of  counsel  and  of  parties  in  the  investiga- 
tion of  suits  and  other  proceedings  before  our  judicial  tribunals; 
and  as  I  believe  it  is  the  first  cause  of  the  kind  which  has  been 
brought  before  this  court  of  dernier  ressart,  and  has  been  veiy 
fully  and  most  ably  argued  here  by  the  counsel  upon  both  sides,  I 
have  considered  it  my  duty  to  examine  the  law  on  the  subject 
more  fully  than  would  be  necessary  or  proper  in  an  ordinary 
case  of  mere  verbal  slander;  for  it  is  not  only  right  and  proper 
that  parties  and  their  counsel  should  know  what  their  privileges 
are,  but  also  that  the  law  should  be  deliberately  and  correctly 
settled.  In  applying  the  principles  of  law  to  the  case  under 
consideration  we  must,  therefore,  be  careful  on  the  one  hand 
that  we  do  not  restrict  counsel  within  such  narrow  limits  that 
they  will  not  dare  to  openly  and  fearlessly  discharge  their  whole 
duty  to  their  clients,  or  to  themselves  when  they  manage  their 
own  cases;  and  on  the  other  hand  we  must  not  furnish  them 
with  the  shield  of  Zeus,  and  thereby  enable  them  with  impunity 
to  destroy  the  characters  of  whomsoever  they  please. 

There  are  two  classes  of  privileged  communications  recog- 
nized in  the  law  in  reference  to  actions  of  slander,  and  the  priv- 
il^ies  of  counsel  may  sometimes  fall  within  the  one  class  and 
sometimes  within  the  other.  In  one  class  of  cases,  the  law  pro- 
tects the  defendant  so  far  as  not  to  impute  malice  to  him  from 
the  mere  fact  of  his  having  spoken  words  of  the  plaintiff  which 
are  in  themselves  actionable,  though  he  may  not  be  able  to  prove 
the  truth  of  his  allegations.  But  the  plidntiff  will  be  able  to 
Bostaxn  his  action  for  slander,  if  he  can  satisfy  the  jury,  by 
other  proof,  that  there  was  actual  malice  on  the  part  of  the  de- 
fendant, and  that  he  uttered  the  words  for  the  mere  purpose  of 
defaming  the  plaintiff.  In  the  other  class  of  cases  the  privilege 
is  an  effectual  shield  to  the  defendant;  so  that  no  action  of 
slander  can  be  sustained  against  him,  whatever  his  motive  may 
have  been  in  using  the  slanderous  words. 

One  of  the  earliest  cases  of  the  first  class  is  Parson  PrU^s  case, 
reported  by  Bolle:  1  Boll.  Abr.  87,  pi.  5.  Although  the  report 
of  this  case  is  very  short,  it  will  be  perfectiy  understood  by  a 
reference  to  Fox's  Martyrology,  where  the  author,  in  giving  an 
account  of  the  severe  punishments  inflicted  by  the  vengeance  of 
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heayen  upon  some  of  the  persecutors  of  the  protestants  during 
the  reign  of  the  bloody  Mary,  states  that  Grimwood,  or  Green- 
wood as  he  is  called  by  Holle,  one  of  the  perjured  witnesses  who 
was  hired  to  swear  away  the  life  of  John  Cooper,  an  innocent 
person,  who  was  convicted  and  hanged,  was  soon  after  destroyed 
by  the  terrible  judgment  of  God;  being  suddenly  seized  while 
in  perfect  health,  so  violently  that  his  bowels  gushed  out.  From 
the  report  it  appears  the  defendant,  Parson  Prit,  having  been 
recently  settled  in  the  parish,  and  not  knowing  all  his  parish- 
ioners, in  preaching  against  the  heinous  sin  of  perjury  cited  this 
case,  from  the  Book  of  Martyrs;  and,  no  doubt,  commented 
severely  upon  Greenwood  and  upon  White,  his  forsworn  com- 
panion, who,  by  their  perjury,  had  caused  an  innocent  man  to 
be  drawn  in  quarters  and  his  wife  and  children  to  be  left  deso- 
late. It  turned  out,  however,  that  Greenwood  was  not  dead, 
and  that  being  a  resident  of  that  parish,  he  was  present  in  the 
church  and  heard  the  sermon,  and  afterwards  brought  a  suit 
against  the  parson  for  charging  him  with  perjury.  But  the 
court  held  that  it  was  a  privileged  communication,  and  the  cir- 
cumstances under  which  the  words  were  spoken  showed  there 
was  no  actual  malice  towards  the  plaintiff.  See  also  Cro.  Jac. 
91.  This  case  has  been  followed  by  a  numerous  class  depend- 
ing upon  the  same  principle;  in  which  the  speaking  of  the  words 
is  held  to  be  a  privileged  communication,  the  occasion  of  the 
speaking  being  such,  that  prima  facie  there  could  have  been  no 
malicious  intent  to  defame  the  person  of  whom  they  were  spoken, 
and  the  interests  of  society  requiring  that  the  defendant 
should  be  permitted  to  speak  freely  in  the  situation  in  which  he 
is  placed,  provided  he  confine  himself  within  the  bounds  of  what 
he  believes  to  be  the  truth.  In  cases  of  this  kind,  the  defendant 
may  avail  himself  of  his  privilege  under  the  plea  of  the  general 
issue,  even  imder  the  new  rules  of  pleading  adopted  in  England. 
This  was  so  decided  in  the  recent  case  of  LiUie  v.  Price,  2 
Harr.  &  WoU.  645,  in  the  'court  of  king's  bench;  where  Lord 
Denman,  C.  J.,  after  taking  time  to  consult  with  the  judges, 
and  referring  to  the  new  rule  which  declares  the  defense  under 
the  general  issue  in  slander  shall  be  the  same  as  before,  says: 
"  We  are  all  of  opinion  that  this  defense  does  not  require  to  be 
pleaded  specially.  It  goes  to  the  veiy  root  of  the  action.  It 
shows  the  party  not  guiliy  of  malice,  and  consequently  it  is  open 
to  him  without  having  pleaded  it."  The  presumption  in  these 
cases,  that  there  was  no  malice,  is  not  rebutted  by  the  plaintiflTa 
merely  showing  that  the  charge  against  him  was  untrue  in 
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point  of  fact;  it  must  be  further  shown  that  the  defendant 
either  knew  or  had  reason  to  believe  it  was  untrue,  at  the 
time  of  the  speaking  of  the  words  complained  of:  Kine  y. 
SeweU,  1  Horn.  &  Hurl.  83;  S.  C,  3  Mee.  &  W.  297.  Proving 
that  the  defendant  knew  the  charge  to  be  false,  would  unques- 
tionably be  evidence  of  express  malice;  and  would  destroy  the 
defense  in  this  class  of  cases. 

As  the  plaintiff  has  a  right  to  prove  express  malice  in  such 
cases,  to  sustain  his  action  notwiUistanding  the  privilege,  it  fol- 
lows, of  course,  that  if  the  defendant  attempt  to  set  up  his  privi- 
lege as  a  defense,  by  a  special  plea,  he  must  not  only  plead  the 
fact  which  rendered  it  a  privileged  commimication,  but  he  must 
deny  the  allegation  in  the  declaration,  that  the  words  were 
maliciously  spoken,  to  enable  the  plaintiff  to  go  to  the  jmyupon 
the  question  of  actual  malice,  if  he  thinks  proper  to  do  so: 
Smith  V.  Thcmas,  1  Hodges,  353;  S.  C,  2  Bing.  (N.  S.)  372.  It 
follows,  of  course,  upon  a  motion  in  arrest  of  judgment,  if  the 
charge  of  malice  was  denied  in  the  plea,  and  issue  taked 
thereon,  or  if  the  general  issue  only  was  pleaded,  so  that  the 
plaintiff  would  be  bound  to  prove  express  malice  to  entitle  him 
to  a  verdict  in  this  class  of  cases,  the  court  must  presume  it 
was  proved  upon  the  trial;  although  it  should  apx>ear  from  the 
declaration  or  other  pleadings,  that  ii  was  prima  facie  a  privi- 
leged communication. 

The  second  class  of  privileges  embraces  words  spoken  by 
members  of  parliament,  or  of  congress,  or  of  the  state  legisla- 
ture, in  the  discharge  of  their  official  duties  in  the  house,  for 
-which  no  action  of  slander  will  lie,  however  false  and  malicious 
may  be  the  charge  against  the  private  reputation  of  an  individ- 
ual. To  this  class,  also,  belong  complaints  made  to  grand  juries 
and  magistrates,  charging  persons  with  crimes  for  which  no  action 
of  slander  will  lie,  although  express  malice  as  well  as  the  absolute 
falsity  of  the  charge  can  be  established  by  proof.  But  the  law 
has  provided  a  different  remedy  in  cases  of  that  kind,  where,  in 
addition  to  what  has  before  been  stated,  it  can  be  proved  that 
the  party  who  made  the  complaint  had  no  probable  cause  for 
believing  that  the  charge  was  true.  Upon  a  full  consideration 
of  all  the  authorities  on  the  subject,  I  think  that  the  privilege 
of  counsel  in  advocating  the  causes  of  their  clients,  and  of  par- 
ties who  are  conducting  their  own  causes,  belongs  to  the  same 
daflB  where  they  have  confined  themselves  to  what  was  relevant 
and  pertinent  to  the  question  before  the  court,  and  that  the  mo- 
tives with  which  they  have  spoken  what  was  relevant  and  perti- 
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nent  to  the  cause  Hxej  were  adyooatingy  can  not  be  questioned 
in  an  action  of  slander.  Thus  far,  it  appears  to  be  necessaiy  to 
extend  the  privilege  for  the  protection  of  the  rights  of  parties; 
as  those  rights  might  sometimes  be  jeoparded  if  counsel  were  re- 
strained from  commenting  freely  upon  the  characters  of  wit- 
nesses, and  the  conduct  of  parties,  when  such  comments  were 
relevant,  for  fear  of  being  harassed  with  slander  suits,  and  at- 
tempts to  prove  they  were  actuated  by  malicious  motives  in 
the  discharge  of  their  duty.  Such  I  understand  also  to  be  the 
conclusion  at  which  the  court  of  king's  bench  arrived  in  the 
case  of  the  present  lord  chief  baron  of  the  court  of  exchequer: 
Hodgson  v.  Scarlett,  1  Bam.  &  Aid.  232;  Holt's  N.  P.  621. 

Although  Mr.  Holt  has  attempted  to  give  a  statement  of  what 
occurred  in  banc,  as  well  as  a  report  of  the  case  at  nisi  prius,  to 
understand  the  decision  correctly  it  is  necessary  to  examine  the 
case  in  Bamewall  &  Alderson,  not  only  as  to  the  final  opinion  of 
the  judges,  but  also  as  to  what  occurred  in  the  course  of  the 
argument.  There  was  no  question  as  to  the  fact  that  the  plaint- 
iff was  nonsuited  upon  the  opening,  by  Baron  Wood,  who  held 
the  assizes,  without  permitting  him  to  go  to  the  jury.  He, 
therefore,  had  no  opportunity  to  prove  express  miJice,  or  to 
have  it  inferred  from  the  manner  in  which  the  charge  was  made. 
His  counsel  upon  the  argument  insisted  that  the  learned  judge 
had  stopped  the  cause  too  soon,  without  hearing  the  evidence. 
To  this  it  was  answered  that  Baron  Wood  had  reported  that  the 
counsel  at  the  assizes  admitted  that  the  alleged  slanderous 
words  were  used  by  the  defendant  as  observations  in  a  cause, 
and  were  pertinent  to  the  matter  in  issue.  But  as  there  ap- 
peared to  have  been  a  misapprehension  on  this  point,  the  court 
heard  a  statement  of  the  proceedings  in  the  original  suit  from 
the  notes  of  Mr.  Justice  Bailey,  who  tried  the  cause.  The 
plaintiff's  counsel  still  contended  there  was  a  question  which 
ought  to  have  been  left  to  the  jury,  as  they  were  to  say  whether 
there  was  not  malice  to  be  inferred  from  the  facts.  Upon  which 
Lord  Ellenborough  immediately  inquired  if  the  words  were 
relevant,  whether  they  were  not  within  the  protection  of  the  law  f 
And  it  was  in  answer  to  this  part  of  the  argument,  that  in  de* 
livering  his  final  decision  in  the  cause  he  said,  although  he  ad- 
mitted it  might  have  been  too  much  for  the  counsel  to  say  that 
the  attorney  was  wicked  and  fraudulent:  ''  It  appears  to  me 
that  the  words  siK)ken  were  uttered  in  the  original  cause,  and 
were  relevant  and  pertinent  to  it,  and  consequently  that  thii 
action  is  not  maintainable." 


Dec.  1839.]  Hastings  v.  Lusk.  335 

I  do  not  understand  from  this,  however,  that  everything  that 
in  any  state  of  facte  woidd  be  relevant  and  pertinent  to  the  mat- 
ter in  question  before  the  court,  comes  within  this  rule  of  pro* 
tection,  where  those  facts  which  woidd  have  rendered  it  relevant 
and  pertinent  do  not  exist.  Thus,  if  counsel,  in  the  argument 
of  his  client's  cause,  shoidd  avail  himself  of  that  opportuniiy  to 
say  of  a  party,  or  of  a  witness,  against  whom  there  was  nothing 
in  the  evidence  to  justify  a  suspicion  of  the  kind,  that  he  was  a 
thief  or  a  murderer,  it  might  be  a  proper  case  for  a  jury  to  say 
whether  the  counsel  was  not  actuated  by  malice,  and  improperly 
availed  himself  of  his  situation  as  counsel  to  defame  the  party 
or  witness.  Such  appears  to  have  been  the  opinion  of  the 
judges  in  the  case  of  Hodgson  v.  Scarlett^  and  such  also  must 
have  been  the  opinion  of  the  supreme  court  of  this  state  in  the 
case  of  Ring  v.  Wheeler,  7  Cow.  725,  for  the  language  of  the  de- 
fendant as  stated  in  any  of  the  seven  first  counts  of  the  declara- 
tion in  that  case  might  have  been  relevant  and  pertinent,  and 
the  words  charged'  in  the  fourth  and  sixth  coimts  probably  were 
relevant  to  the  matter  before  the  arbitrators,  if  the  counsel  was 
opening  his  defense,  and  merely  stating  what  he  expected  to 
prove,  according  to  the  case  of  Mmlton  or  BouUon  v.  Clapham^ 
1  BolL  Abr.  87,  which  was  so  much  relied  upon  by  the  coun- 
sel for  the  plaiTitifffl  in  error  upon  the  argument  of  this  cause. 
Upon  the  authoriiy  of  that  case,  perhaps,  they  should  have  been 
considered  as  relevant  and  pertinent,  even  after  verdict. 

I  do  not,  however,  consider  the  case  of  MovJion  v.  dapham 
as  an  authority  for  holding  that  everything  which  may  be  said 
to  the  court  or  jury,  l^  a  party  or  his  counsel,  in  the  progress 
of  a  cause,  as  absolutely  protected,  although  it  was  not  relevant 
or  pertinent  to  the  matter  in  question,  so  as  to  preclude  the 
party  injured  thereby  from  showing  to  a  jury  that  the  language 
was  used  malidonsly,  and  for  the  mere  purpose  of  defaming  him. 
Many  of  these  old  cases  are  very  imperfectly  reiK)rted,  and  are 
therefore  apt  to  mislead  us,  unless  th^  are  examined  with  care. 
This  case,  although  it  is  to  be  found  in  D'Anvers,  Sir  William 
Jones,  March,  and  in  BoUe's  Abridgment,  is  not  stated  by  either 
two  of  them  in  precisely  the  same  way.  As  reported  by  Sir 
WiUiam  Jones,  it  woidd  lead  us  to  the  conclusion  that  the  court 
meant  to  decide  that  anything  said  in  court  by  a  party  in  disaf- 
firmance of  what  was  sworn  against  him  was  absolutely  pro- 
tected, although  found  by  the  jury  to  have  been  said  maliciously; 
hat  by  referring  to  BoUe,  it  will  be  seen  that  the  language  used 
by  the  defendant  was  addressed  to  the  court,  and  was  a  mere 
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Btatement  tliat  the  affidavit  was  iintrae,  and  that  he  would  prove 
to  them  by  forfy  witnesses  that  it  was  so;  and  therefore  it  vras 
holden  that  the  action  was  not  maintainable,  as  it  appeared  from 
the  plaintiff's  declaration  that  the  answer  made  by  the  defendant 
to  the  affidavit  was  spoken  merely  in  defense  of  himself,  and  in 
a  legal  and  judicial  way,  "  inasmuch  as  he  said  he  would  prove 
it  by  forty  witnesses." 

Neither  is  the  dictum  of  Cromwell's  chief  justice  of  the  up- 
per bench,  Style,  462,  to  be  taken  as  broadly  as  stated  by  the 
reporter,  without  knowing  the  state  of  facts  in  reference  to  which 
the  dictum  was  applied.  I  presume  he  must  have  used  this  lan- 
guage in  reference  to  words  spoken  by  counsel  in  opening  the  de- 
fense of  his  client's  cause  to  the  jury,  stating  what  he  should 
prove.  For  he  immediately  adds,  "  it  is  his  duiy  to  speak  for 
his  client,  and  it  shall  be  intended  to  be  spoken  according  to 
his  client's  instructions."  But  surely  no  one  can  for  a  moment 
suppose  the  learned  chief  justice  intended  to  say  that  it  was  the 
duty  of  counsel  to  say  anything  that  was  not  relevant  to  the 
matter  in  question;  or  to  go  beyond  the  case  for  the  purpose  of 
maligning  a  vritness  or  the  adverse  party,  although  he  might 
have  been  instructed  to  do  so  by  his  client.  As  I  understand 
the  case  of  Brook  v.  Montague^  Cro.  Jac.  90,  the  plea  must  have 
alleged  that  the  words  were  spoken  by  the  counsel  in  relation 
to  the  evidence  which  -was  to  be  given  in  favor  of  the  jury 
Against  Brook,  who  had  attainted  them.  He  probably  was  in- 
structed by  his  client  that  Brook  had  been  convicted  of  felony; 
and  if  so,  he  was  probably  incapable  of  proceeding  in  the  attaint 
against  the  jury,  as  the  law  then  stood:  Co.  Lit.  130,  a;  Sleight 
V.  KanCy  2  Johns.  Cas.  236.  The  language  of  the  reporter  is, 
that  the  counsel  spoke  the  words  in  evidence.  This  certainly 
could  not  be  so,  as  there  veas  no  pretense  that  the  counsel  wasa 
witness  on  the  trial.  I  have  no  doubt,  therefere,  that  the  lan- 
guage of  the  plea  W9S  that  the  counsel,  in  reference  to  the  mat- 
ters to  be  given  in  evidence,  spake  the  words  mentioned  in  the 
plaintiff's  declaration,  etc.,  and  that  by  a  slip  of  the  reporter's 
pen,  or  otherwise,  a  part  of  the  sentence  is  left  out  in  the 
printed  report.  The  case  of  Badgley  v.  Hedges,  1  Penn.  233,  is 
like  that  of  MovJion  v.  Clapkam;  for  it  is  evident  the  defendant 
spoke  in  reference  to  the  contradictory  evidence  which  he  in- 
tended to  give  in  the  cause,  or  which  he  already  had  given.  If 
so,  what  he  said  was  relevant,  although  perhaps  not  said  at  the 
right  time.  I  am  satisfied,  therefore,  that  there  is  no  law,  eitber 
ancient  or  modem,  which  affords  complete  protection  to  parties 
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or  counsel  so  as  to  bring  the  language  used  by  them  in  the 
oonrse  of  judicial  proceedings  within  the  second  class  of  privi- 
leged communications  whidi  I  have  stated,  except  where  the 
words  complained  of  as  slanderous  were  relevant  or  pertinent  to 
the  question  to  be  determined  bj  the  court  or  jury. 

There  may  be  cases  which  properly  belong  to  the  first  class  of 
privileged  communications,  arising  in  the  course  of  judicial  pro- 
ceedings. Parties  and  even  counsel  sometimes  misjudge  as  to 
what  is  relevant  and  pertinent  to  the  question  before  the  court, 
and  especially  parties  who  are  not  much  acquainted  with  judicial 
proceedings;  and  it  may  be  very  proper  in  such  cases  to  leave  it 
as  a  matter  of  fact  for  the  jury  to  determine,  whether  the  words 
were  spoken  in  good  faith ,  under  a  belief  that  they  were  relevant 
or  proper,  or  whether  the  party  using  them  was  actuated  by 
malice  and  intended  to  slander  the  plaintiff.  The  case  of  AUen 
V.  Qrofootj  2  Wend.  616,  appears  to  be  a  case  of  this  kind,  for 
it  is  evident  that  the  words  spoken  were  not  relevant  in  the 
judicial  proceeding,  or  pertinent  to  any  question  then  before  the 
court.  But  as  circumstances  showed  that  the  defendant  either 
supposed  he  was  boimd  to  answer  the  question,  or  that  it  was 
relevant  and  pertinent  to  the  proceedings,  I  think  the  court  very 
properly  decided  that  it  shoidd  have  been  left  to  the  jury  to  de- 
termine whether  the  defendant  acted  in  good  faith  supposing  it 
was  relevant  and  proper  to  answer  the  question  put  to  him  by 
the  plaintiff,  although  he  had  not  yet  been  sworn  as  a  witness 
on  the  examination  of  the  complaint  which  he  had  previously 
made  on  oath,  or  whether  he  veas  actuated  by  malice.  In  cases 
belonging  to  that  class  of  privileged  communications,  malice  in 
fact  may  be  inferred  from  the  language  of  the  communication 
itself,  as  well  as  from  extrinsic  evidence:  Wright  v.  Woodgaie^  1 
Gale,  829. 

But  though  the  slanderous  words  were  spoken  in  the  course 
of  a  judicial  proceeding,  and  were  relevant  and  pertinent  to  the 
matter  in  question,  or  the  defendant  may  have  used  them  in 
good  &ith,  supposing  them  to  be  pertinent,  without  actual  malice 
or  any  intention  of  slandering  the  plaintiff,  yet  if  these  facts 
do  not  appear  from  the  pleadings  or  the  finding  of  the  jury,  it 
will  not  aid  the  defendant  upon  a  motion  in  arrest  of  judgment. 
On  each  motion  the  court  can  not  know  that  the  slanderous 
words  were  pertinent,  or  that  the  plaintiff  did  not  satisfy  the 
jury  that  they  were  not  only  impertinent  to  the  matter  in  ques- 
tion before  the  court,  but  also  that  the  defendant  spoke  them 
with  a  malicious  intent,  for  the  mere  purpose  of  defaming  the 
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plaintiff  and  wounding  his  feelings.  Such  is  the  effect  of  the 
decision  of  the  supreme  court,  both  in  the  case  of  Mcdaughry 
y.  Wetmore,  6  Johns.  82,  decided  nearly  thirty  years  ago,  and  in 
the  more  recent  case  of  Ring  y.  Wheeler,  to  which  I  have  before 
referred. 

Each  of  the  counts  in  the  plaintiff's  declaration  in  this  case 
contains  more  or  less  slanderous  expressions,  imputing  the  crime 
of  perjury,  in  language  which  prima  facie  coidd  not  have  been 
pertinent  to  any  question  before  the  court,  for  it  does  not  ap- 
pear to  have  been  addressed  to  the  court,  but  to  the  plaintiff 
himself,  who  was  a  witness  there:  and  if  the  defendant  used  all 
the  abusive  language  towards  or  in  reference  to  the  witness 
which  is  stated  in  either  of  those  counts,  although  some  of  it 
might  have  been  relevant  to  the  matter  in  question,  no  jury 
coidd  hesitate  in  coming  to  a  correct  conclusion  whether  thai 
which  was  not  pertinent  was  uttered  in  good  faith  or  with  a 
malicious  intent  to  defame  the  plaintiff;  although  the  defendant 
must  have  proved  that  he  had  great  provocation  to  excuse  all 
this  harsh  language,  or  no  honest  jury  coidd  have  given  a  verdict 
of  only  six  cents  against  him. 

The  defense  in  this  case  is  set  up  by  several  special  pleas  in 
addition  to  the  general  issue;  and  the  objection  urged  by  the 
third  point  of  the  plaintiff  in  error  is,  that  although  the  declara- 
tion may  have  been  prima  facie  sufficient,  the  replications  are 
bad,  and  sufficient  is  admitted  upon  the  whole  record  to  con- 
stitute a  good  defense.  On  the  other  hand  it  is  urged,  that  if 
there  are  any  material  issues  the  pleas  are  bad,  and  as  the  de- 
fendant committed  the  first  fault  in  pleading,  it  is  not  a  case  for 
a  repleader.  I  have  examined  the  special  pleas  particularly,  and 
think  either  of  them  would  have  been  held  good  upon  general 
demurrer,  if  I  am  correct  in  the  conclusion  at  which  I  have 
arrived  as  to  the  law  of  the  case.  It  is  expressly  stated  by  Mr. 
Justice  Buller,  that  the  defendant  may  by  way  of  justification 
plead  that  the  words  were  spoken  by  him  as  counsel  in  a  cause, 
and  that  they  were  pertinent  to  the  matter  in  question,  or  he  may 
give  them  in  evidence  under  the  general  issue,  for  they  prove 
him  not  to  have  been  guilty  of  speaking  the  words  malicioualy: 
Bull.  N.  P.  10.  See  also  Lard  CrtymweU's  case,  4  Co.  14.  The 
two  first  special  pleas,  therefore,  showing  that  the  slanderous 
words  stated  in  the  declaration  were  spoken  by  the  defendant  in 
the  judicial  proceeding,  while  conducting  his  own  defense  with- 
out counsel,  and  that  they  were  pertinent  to  the  matter  in  ques- 
tion, constituted  a  good  bar  to  the  action,  as  they  brought  the 
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case  within  the  second  class  of  privileged  communications  which 
I  have  noticed.  To  each  of  these  pleas  there  were  two  replica-' 
tions  (as  authorized  by  the  revised  statutes  upon  a  special  ap- 
plication to  the  court),  each  of  which  replications  was  a  good 
answer  to  the  plea:  one  replication  traversed  the  fact  that  the 
words  spoken  were  either  pertinent  or  material  to  the  matter  in 
question,  and  the  other  traversed  the  allegation  in  the  plea  that 
the  words  were  used  by  the  defendant  in  the  matter  in  question 
before  the  justice,  while  conducting  his  defense  therein;  and  as 
the  jury  foimd  a  verdict  for  the  plaintiff  on  all  the  issues, 
neither  of  those  pleas  can  aid  the  defendant.  In  the  last  special 
plea  the  defendant,  in  addition  to  the  facts  stated  in  the  two 
preceding  pleas,  also  averred  that  the  words  were  spoken  with- 
out any  malice  towards  the  plaintiff,  and  therefore,  if  I  am  right 
in  supposing  that  a  party  is  not  answerable  for  words  innocently 
spoken  by  him  in  conducting  his  defense  in  a  judicial  proceed- 
ing, and  without  malice,  although  they  may  not  have  been 
strictly  pertinent,  perhaps  a  replication  merely  denying  the 
pertinency  of  the  words  would  not  have  been  a  sufficient  answer 
to  this  plea. 

The  first  replication  to  this  special  plea  does,  however,  in  sub- 
stance, put  in  issue  the  question  of  malicious  intent  as  well  as 
the  pertinency  of  the  slanderous  words,  although  the  malice  is 
only  stated  by  way  of  inducement  to  the  traverse  of  the  ma- 
lidous  intent.  As  that  part  of  the  replication  directiy  nega- 
tives the  allegation  in  the  plea  which  it  was  material  to  negative 
in  connection  with  the  traverse  of  the  pertinency  of  the  slander- 
ous -words,  its  effect,  after  verdict,  must  be  different  from  the 
case  of  a  replication  which  merely  sets  up  new  matter  as  induce- 
ment to  the  traverse,  and  then  traverses  an  immaterial  allega- 
tion in  the  plea,  leaving  that  which  was  most  material  unan- 
swered. It  is  in  this  case  at  most  but  a  misjoining  of  the  issue, 
which  is  cured  after  verdict;  and  the  juiy  have  fotmd  in  terms, 
in  reference  to  this  issue,  that  the  words  were  spoken  falsely 
and  maliciously,  and  that  they  were  not  pertinent  and  material. 
Again:  the  second  replication  to  this  plea  is  a  full  answer  to  it, 
even  if  the  first  replication  is  stricken  entirely  out  of  the  record; 
and  upon  the  last  replication  the  jury  have  found  that  the  slan- 
derous words  were  not  uttered  by  the  defendant  while  conduct- 
ing his  own  defense  on  the  examination  before  the  justice,  aa 
aU^ned  in  his  last  special  plea. 

For  these  reasons  I  think  the  supreme  court  were  right  in  re- 
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fusing  to  anest  the  judgment,  and  that  their  decision  should 
be  affirmed. 

The  court  being  unanimously  of  the  same  opinion,  the  judg- 
ment of  the  supreme  court  was  accordingly  affirmed. 


PRiyiLBGB  AB  TO  W0BD6  Spokbn  IN  JUDICIAL  Pbocxxdikos:  See  Shock 
▼.  McChetney^  2  Am.  Dea  415;  McMillan  v.  Btreh^  Id.  426,  and  note;  Janik 
V,  ffcUhetoay,  3  Id.  473;  Bunion  v.  Worlejf,  7  Id.  736;  Hardin  ▼.  (hmtioeky  12 
Id.  427,  and  note;  StadcpoU  v.  Hennen^  17  Id.  187,  and  note;  AUm  v.  CV-q/boC, 
20  Id.  647;  Vaune  v.  Lte,  26  Id.  168.  The  case  of  ffcutk^  v.  Luak  is  xeo- 
ognized  as  an  authority  with  respect  to  the  ezistenoe  and  limits  of  this  priT* 
ilege,  and  its  doctrine  approved  and  applied  in  GUberi  v.  People^  I  Denio,  43; 
Suydam  v.  Moff<tt,  1  Sandf.  464;  Manh  t.  SlUworih,  36  How.  Pr.  635;  S.  C, 
60  N.  Y.  312;  Perkins  y.  MUeheU,  31  Barb.  469;  ffoar  r.  Wood,  3  Meto.  108. 
It  is  also  dted  as  an  authority  oonoeming  privileged  eommnninationa  gener- 
ally, in  Streety  ▼.  Wood,  16  Barb.  Ill;  ffotmer  ▼.  Lovdand,  10  Id.  116;  KImek 
▼.  Colby,  46  N.  T.  484. 


Gabdneb  v.  Gabdnbel 

[33  WSXXIBLL,  036.] 

LoAV  BT  Husband  to  Wivb  iob  thb  Bxnbfit  of  hkb  Sbpabaxi  Ebtats 
is  valid  in  equity  as  a  charge  on  such  estate,  unless  prohibited  by  the  in- 
strument under  which  she  holds;  and  such  loan,  if  oolleotible,  most  be 
accounted  for  by  the  wife  as  administratrix  of  her  husband,  and  the  reik- 
sonable  presumption  is  that  the  separate  estate  is  sufficient  to  repay  the 
loan. 

DnntoTiNO  a  Bond,  with  a  Dbolarxd  Intbmt  to  FoBorvx  thb  Dbbt,  is 
sufficient  by  way  of  gift  to  release  the  debt 

COOBT  OF  ChANOBBT  HAS  POWKB  TO  AWABD  AK  IflSUB  TO  TBT  THB  SaHITT 

of  a  donor  of  a  gift  in  the  nature  of  a  bequest,  and,  in  case  of  doubt,  il 

is  its  duty  to  do  so. 
Habitual  Dbukkabd  is  Prbsumbd  Comfbtbnt  whbv  Sober  to  make  m 

will  or  a  valid  gift,  unless  it  appears  that  intemperanoe  has  prodnoed  m 

settled  derangement  of  the  faculties. 
Qbnbbal  Influence  of  a  Wife  oveb  heb  Husband^  arising  from  afieo- 

tion  produced  by  her  kindness,  does  not  constitute  or  afford  an  inferenoe 

of  undue  influence.. 
Undue  Influence  to  Vitiate  an  Act  must  Amount  to  Coebcion  deatroy- 

ing  free  agency,  or  harassing  importunity  producing  compliance  for  the 

saJke  of  peace. 

Appeal  from  a  decree  of  the  court  of  chanoeiy,  7  Paige,  512, 
affirming  a  decree  of  the  surrogate  confirming  a  report  of  audit- 
ors charging  the  appellant,  in  her  account  as  administratrix  of 
her  deceased  husband,  with  a  certain  sum  of  two  thousand  dol- 
lars, alleged  to  have  been  borrowed  by  her  from  her  husband 
for  the  improvement  of  certain  separate  estate  of  hers  in  Will- 
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iamsbmgh.  The  administratanz  claimed  ihat  her  husband  be- 
fore his  death  destroyed  the  bond  giTen  for  said  loan,  and  made 
her  a  gift  of  the  money.  The  evidence  on  that  point  is  suffi- 
ciently stated  in  the  opinion.  The  respondents,  distributees  of 
a  moiety  of  the  estate  of  the  deceased,  insisted  that  he  was  at 
the  time  turn  compos  TnenHs,  by  reason  of  being  an  habitual 
drunkard*  The  facts  relating  to  that  matter  are  also  stated  in 
the  opinion.  To  prove  the  deceased's  incompetence,  the  re- 
spondents gave  evidence  to  show  that  within  a  few  days  after 
the  alleged  destruction  of  the  bond  the  deceased  was,  by  the 
court  of  chancery,  removed,  on  the  ground  of  insanity,  from  the 
guardianship  of  a  certain  infant's  estate:  KeUletas  v.  Oardner^  1 
Paige,  488.     Other  facts  are  stated  in  the  opinion. 

M.  T.  BeynoldSt  for  the  apx>ellant. 

J.  Bhoades  and  8,  Stevens^  for  the  respondents. 

CowsK,  J.  The  main  objection  here,  is,  that  Mrs.  Gardner  was 
not  chargeable  with  the  two  thousand  dollars  which  she  had  bor- 
rowed from  her  husband.  1.  It  is  said  she  was  not  liable, 
because  the  loan  was  by  the  husband  to  his  wife.  It  is  ad- 
mitted to  be  void  at  law,  upon  the  ground  that  the  wife  can  not 
contract  a  debt  to  any  one,  and  especially  to  her  husband.  This 
rule  is  universal  at  law,  and  it  is  the  general  rule  of  a  court  of 
chancery,  which  follows  the  law:  Simpson  v.  Simpson,  4  ^na, 
140.  Chanceiy,  however,  has  raised  an  exception:  not  an  ex- 
ception in  terms,  but  yet  a  substantial  one.  If  the  wife  holds 
an  estate  separate  from  and  independent  of  her  husband,  as  she 
may  do  in  equity,  chancery  considers  her  in  respect  to  her  power 
over  this  estate  a  fem£'Sole :  2  Kent's  Com.  164,  dd  ed. ;  and, 
although  she  is  still  incapable  of  charging  herself  at  law,  and 
equally  incapable  in  equity  of  charging  herself  personally  with 
debts,  yet  I  think  the  better  opinion  is  that  separate  debts  con- 
tracted by  her  expressly  on  her  own  account,  shall  in  all  cases, 
be  considered  an  appointment  or  appropriation  for  the  benefit  of 
the  creditor,  as  to  so  much  of  her  separate  estate  as  is  suf&oient 
to  pay  the  debt,  if  she  be  not  disabled  to  charge  it  by  the  terms 
of  the  donation.  Chancery,  then,  considers  the  debt  as  a  valid 
charge  pro  tarUo,  or  will  at  least  enforce  its  collection  specifically, 
by  fixing  it  as  a  lien  upon  the  separate  estate :  2  Story's  Eq. ,  627, 
sees.  1399  to  1401,  inclusive,  and  the  cases  there  cited:  2  Kent's 
Com.  164,  3d  ed. ;  Id.  166.  I  see  no  objection  in  this  theory  to 
a  debt  being  contracted  by  the  wife  directly  to  the  husband. 
Such  a  power  seems  to  have  been  recognized  in  SeaUy  v.  Thomas^ 
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15  Yes.  596,  wherein  it  appeared  that  the  wife  had  given  her  hus- 
band a  bond  of  indemnity.  The  case  is  equally  within  the  prin- 
ciple, whether  we  consider  her  acting  as  feme-sole ,  or  under  a 
power  of  appointment  in  favor  of  her  husband.  In  answer  to 
this  view  of  the  question,  the  argument  of  policy  is  insisted  on. 
It  is  said  that  the  principle  will  give  an  opening  to  the  exer- 
cise of  undue  influence  by  the  husband,  in  procuring  this  equi- 
table mortg£kge.  That  may  be  so.  Such  an  influence  is  perhaps 
too  often  exerted  in  various  indirect  legal  methods  of  acquiring 
the  wife's  estate.  But  the  power  of  restraint  lies  with  the 
donor.  If  he  give  the  estate  to  the  wife  unshackled  as  to  the 
mode  of  alienation,  he  avows  himself  willing  to  repose  upon 
her  discretion;  and  run  the  risk  of  her  husband's  influence.  If 
the  donor  be  distrustful  of  either,  his  business  is  to  interpose 
such  guards  in  respect  to  the  occasions  and  the  forms  of  alien- 
ation as  shall  obviate  the  supposed  danger.  When  the  wife 
holds  her  separate  estate  untrammeled  by  any  such  precautionary 
control,  it  is  right  that  such  estate  should  be  appropriated  to 
the  payment  of  her  separate  debts.  And  this  is  especially  so 
where,  as  in  the  case  at  bar,  they  are  contracted  for  the  benefit 
of  her  separate  estate.  I  say  as  in  the  case  at  bar.  Such  was 
Mrs.  Gardner's  object  in  obtaining  the  loan,  as  she  admitted 
before  the  surrogate.  She  had,  no  doubt,  stated  the  object  to 
her  husband,  viz. ,  the  improving  of  her  estate  at  Williamsbux^h; 
and  I,  for  one,  can  not  agree  with  her  learned  counsel  in  saying 
that  her  declaration  must  be  presumed  to  have  been  falsified  by 
her  conduct;  that  she  probably  deceived  her  husband,  even  ad- 
mitting the  truth  of  her  declaration,  is  to  be  regarded  as  a  matter 
of  mere  abstract  moral  obligation.  And  above  all,  if  the  coun- 
sel be  correct  in  supposing  that  an  application  of  this  money  to 
the  proposed  improvement  were  essential  to  secure  its  reimburse- 
ment, I  think  the  chancellor  was  bound  to  presume  that  she  had 
not  misapplied  it,  at  least  until  the  contrary'was  shown.  It  was 
no  more  than  saying  she  shall  be  presumed  to  have  acted  hon- 
estly. If  the  declaration  of  her  purpose  be  considered  as  made 
to  the  surrogate  only,  a  thing  not  very  probable,  it  was  in  no 
way  qualified  with  a  suggestion  that  the  purpose  had  not  been 
fulfilled.  I  feel  quite  clear,  therefore,  that  a  valid  loan  was  es- 
tablished by  the  proof,  chargeable  on  the  appellant's  trust  estate, 
which  it  became  her  duty  as  administratrix  to  account  for,  if  it 
were  collected  or  collectible  intermediate  her  appointment  aa 
administratrix  and  her  accounting,  unless  the  debt  was 
charged  by  her  husband. 
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2.  It  is  said,  {hat  she  is  not  to  be  made  liable  masmuoh  as  it  was 
not  shown  that  the  debt  had  been  collected  or  might  have  been 
collected  with  ordinary  diligence.  Direct  evidence  of  actual  col- 
lection is  not  pretended;  and  it  is  insisted  that  the  debt  was  not 
even  shown  to  have  been  separate.  Mrs.  Ghurdner  herself  admitted 
that  the  two  thousand  dollars  was  loaned  with  a  view  to  employ  it  in 
the  erection  of  buildings  at  Williamsburgh,  on  her  property  which 
lay  there;  and  this  did  not  constitute  tiie  whole  of  her  separate 
estate.  I  think  it  is  not  too  much  to  presume  that  the  property 
which  the  two  thousand  dollars  was  destined  to  improve,  bore 
sach  a  reasonable  proportion  in  value,  as  to  call  for  the  improve- 
ment; and  that,  in  whatever  mode  the  sum  may  have  been  in- 
vested for  her  use,  the  whole,  investment  and  all,  would  form  a 
fund  perfectly  adequate  to  the  reimbursement  of  the  money. 
That  is  but  presuming  an  exercise  of  due  discretion  in  the  im- 
provement of  her  estate.  Ordinary  prudence  is  to  be  presumed 
till  the  contrary  be  shown;  and  in  this  case  the  contrary  was 
not  even  pretended.  Ordinary  diligence  in  collecting,  and 
therefore  actual  collection,  might  also  have  been  inferred  by  the 
auditors,  and  Mrs.  Grardner  be  holden  liable  on  that  ground. 
At  any  rate,  it  was  by  no  means  straining  a  point  to  say,  that, 
after  a  lapse  of  time,  she  ought  to  have  collected  the  debt  from 
a  fond  sufficient  in  itself;  and  probably,  in  a  great  measure,  un- 
der her  personal  control.  If  the  contrary  of  all  this  were  true, 
why  was  that  not  shown  by  her?  The  presumption  was  not 
conclusive  against  her. 

I  have  thus  far  gone  through  with  several  branches  of  the  argu- 
ment submitted  to  us  by  the  counsel  of  the  appellant,  because  I 
did  not  know  how  far  the  members  of  the  court  would  agree 
with  me  in  respect  to  another  branch  of  it,  still  ranging  under 
the  main  point  in  the  cause.  On  that  I  have  felt  myself  con- 
strained to  agree  with  him;  and  should  the  court  think  with  me 
in  the  view  which  I  have  taken  of  it,  they  will  perceive  that  the 
appeal  is  well  founded. 

Lastly.  It  was  said  that  the  testator,  in  his  life-time,  forgave 
Mrs.  Gardner  the  debt  in  question,  by  procuring  and  burning 
the  bond  which  was  taken  as  evidence  of  it.  The  only  direct 
proof  of  this  fact  is  derived  from  the  deposition  of  Mrs.  Milnor, 
the  daughter  of  the  apx>ellant,  and  the  step-daughter  of  the  tes- 
tator, who,  as  I  infer,  was  either  a  resident  in  the  testator's 
family,  or  very  often  with  them,  from  1827,  when  she  says  the 
loan  was  made,  to  February  or  March,  1829,  when  she  says  the 
bond  was  destroyed.     The  testator  died  in  July  next  ensuing. 
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She  says  ihat  he  at  first  kept  the  bond  himself,  but  when  he  got 
fiick  he  gave  it  to  Mr.  Williams,  with  instmetions  that,  if  any- 
thing happened  to  him,  the  testator,  he,  Mr.  Williams,  should 
destroy  it.  He  afterwards  told  Mrs.  Gardner  to  destroy  it,  if 
anything  happened,  which  she  declined.  He  then  sent  for  the 
bond,  and  himself  committed  it  to  the  fire,  telling  Mrs.  Gkird- 
ner  that  the  money  was  hers. 

I  have  not  been  able  to  read  Mrs.  Milnor's  deposition  without 
the  impression  that  the  chancellor  appears  to  have  entertained, 
viz.,  that  the  bond  was  in  truth  destroyed  by  the  testator,  with 
the  intent  to  forgive  this  debt;  nor  have  the  collateral  facts, 
which  are  supposed  to  furnish  marks  of  fabrication  on  the  part 
of  the  witness,  had  the  effect  to  weaken  my  impression.  The 
strongest  of  these  facts  is  an  alleged  want  of  recollection  by  the 
witness,  of  the  person  by  whom  the  testator  sent  to  Mr.  Will- 
iams for  the  bond;  as  if  she  might  fear  contradiction  from  risk- 
ing a  disclosure  of  the  name.  But  besides  omitting  to  say  that 
she  even  saw  the  messenger,  she  names  Mr.  Williams,  who 
might  have  contradicted  her  in  several  important  particulars,  if 
she  spoke  untruly,  and  whose  non-production  by  the  legatees  is 
entirely  unaccoimted  for.  That  a  family  transaction  of  this 
kind  should  have  been  witnessed  only  by  the  family,  is  of  all 
things  the  most  natural;  and  it  is  not  surprising  that  the  only 
witnesses  were  the  mother  and  daughter,  whose  offices  were  at 
that  time  important  about  the  person  of  the  testator.  He  had 
no  children  of  his  own,  and  was  not  on  the  best  terms  with  his 
brother,  to  whose  children  he  bequeathed  a  portion  of  his  estate. 
He  appears  to  have  entertained  sentiments  of  great  kindness  for 
the  witness,  to  whose  son  he  had  conveyed  a  small  tenement; 
and  towards  his  wife,  the  appellant,  to  whom  he  bequeathed 
one  half  of  his  personal  estate. 

His  will  had  been  made  in  1825;  and  having,  perhaps,  lived 
in  some  measure  upon  her  bounty;  and  at  any  rate  been  the 
cause  of  much  trouble  and  mortification  to  her  by  his  habits  of 
intoxication,  it  is  not  strange  that,  in  the  interval  of  recollection 
which  seems  to  have  returned  upon  him,  he  should  have  thought 
the  scaniy  provision  in  his  will  unequal  to  the  demands  upon 
his  gratitude  and  his  kindlier  feelings.  With  a  competency  of 
her  own,  on  which  she  might  have  separated  from  him,  she  had 
forborne  to  do  so;  and,  by  taking  care  of  him,  had  given  an 
earnest  of  disinterested  affection  sufficient  to  account  for  the  de- 
struction of  the  bond  upon  principles  far  other  than  those  of 
undue  influence.     That  he  himself  was  childless,  that  his  wife's 
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daughter  was  a  pensioner  npon  the  bounty  of  her  mother,  and 
the  family  of  his  brother,  the  respondents,  had  been  in  some 
measure  ^enated,  even  if  it  were  by  his  own  fault,  furnished  per- 
haps an  additional  motiye,  which  we  have  no  right  to  question. 
Such  a  concourse  of  circumstances,  coming  in  aid  of  Mrs. 
Mihior's  narrative,  to  my  mind  much  more  than  counterbalances 
the  criticisms  founded  on  her  relationship  to  the  respondent,  or 
interest  in  adding  to  her  mother's  means  of  kindness  to  herself. 
As  the  gift  of  the  debt  was  in  nature  a  testamentary  disposition, 
it  is  undoubtedly  right  that  we  should  look  to  the  motives  which 
aigue  the  fitness  of  the  act,  both  as  a  test  of  its  probability  and 
oanity. 

The  chancellor  seems  to  have  entertained  great  doubt  of 
the  testator's  sanity,  and  assuming  that  the  bond  was  de- 
stroyed with  the  intent  imputed,  he  presumed  that  the  wife  or 
some  one  else  had  persuaded  the  testator  to  that  act,  he  not 
being  at  the  time  of  sound  and  disposing  mind  and  memory,  or 
being  at  least  open  to  the  assaidts  of  undue  influence.  I  en- 
tirely agree  to  adopt  the  test  proiK)sed  by  the  chancellor;  if  the 
testator  was  unfit  to  make  a  codicil,  he  was  equally  unfit  to  for- 
give the  debt.  The  proof  on  that  subject  is,  that  he  was  an  in- 
temperate man,  and  had  been  so  from  1815  to  1829,  some  four- 
teen or  fifteen  years,  though  Mrs.  Milnor  says  he  was  never  out 
of  his  senses  till  1825.  His  derangement  at  this  time  could  not 
have  amounted  to  any  very  serious  disqualification:  for  in  that 
year  he  made  a  very  judicious  will,  in  which  all  parties  acquiesce. 
In  the  course  of  the  ensuing  four  years  his  fits  of  drunkenness 
became  more  frequent,  his  intemperance  had  grown  into  a  con- 
firmed habit,  and  his  constitution  was  found  to  be  gradually 
giving  way,  notwithstanding  the  efforts  of  his  friends  to  break 
the  habit.  He  was  twice  confined  in  the  lunatic  asylum,  which 
I  understand  to  have  been  among  the  expedients  resorted  to  for 
the  purpose  of  checking  his  career  of  drunkenness. 

I  read  of  no  insanity  among  the  proofs  except  what  arose  from 
the  excessive  use  of  ardent  spirits.  I  lay  no  stress  on  his  being 
ronoved  from  the  office  of  guardian,  because  I  think  any  master 
in  chancery  woidd  report  in  favor  of  removing  an  intemperate 
man  from  such  a  place,  though  he  were  yet  far  short  of  insanity. 
That  he  had  surrendered  the  management  of  his  property  and 
business  to  his  wife,  was  evidence  either  of  unusual  discretion 
on  his  part,  or  of  a  salutary  influence  on  hers.  I  can  not  deny 
that,  in  the  words  of  the  chancellor,  the  testator  was  a  broken- 
down  inebriate;  nor  that  such  a  man  might  be  entirely  unqual- 
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ified  to  make  a  will.  Beason  might  have  been  dethroned,  mem- 
oiy  might  have  lost  its  seat,  and  the  man  have  been  reduced  to 
the  condition  of  a  mere  driyeler;  but  ordinarily  this  is  not  so. 
To  whatever  extent  the  constitution  may  be  physically  impaired 
by  intemperance,  the  mind  retains  sujficient  strength  for  the 
purpose  of  transacting  common  business,  when  not  clouded  by 
actual  into^cation.  Cases  were  cited  at  the  bar,  that  if  general 
insanity  be  established,  it  will  be  presumed  to  continue,  unless 
a  lucid  interval  at  the  time  of  the  transaction  in  question  be 
clearly  shown;  but  does  proof  that  a  man  is  in  the  habit  of  often 
getting  drunk,  and  has  even  been  a  drunkard  for  years,  make 
out  a  case  of  general  insaniiy  within  the  rule  ?  The  greatest 
drunkard  is  frequently  sober,  perhaps  eveiy  day;  his  habit  is  in 
a  degree  under  the  control  of  himself  and  his  biends;  and  dur- 
ing the  few  months  that  this  man  spent  in  the  lunatic  asylum, 
the  mad-house,  as  it  has  been  called  by  way  of  emphasis,  he  was 
no  doubt  entirely  sober  and  therefore  sane.  If  his  unfortunate 
indulgence  in  the  use  of  ardent  spirits  had  resulted  in  a  settled 
derangement  of  mind,  independent  of  the  immediate  influence 
of  drink  (and  if  the  proof  comes  short  of  this,  a  case  of  general 
insanity  is  not  established),  why  was  nothing  of  that  kind  shown 
or  attempted  to  be  shown  at  the  hearing?  Why  was  not  the 
family  physician  called?  General  sanity  is  the  natuzal  and  or- 
dinary condition  of  the  mind,  and  is  to  be  presumed  till  the 
contrary  is  established. 

But  we  are  not  left  to  presumption.  Mrs.  Milnor  says  that 
about  a  month  before  the  bond  was  destroyed,  she  and  her 
mother  having  received  word  that  the  testator  was  peirf ecUy  him- 
self, went  and  brought  him  home  from  the  asylum,  whither  he 
had  been  for  the  last  time.  He  soon  after  told  Williams  to  de- 
stroy the  bond,  arid  finally  sent  for  it  and  destroyed  it  himself, 
being  perfectly  sane  of  mind;  in  the  phrase  of  the  witness,  he 
was  entirely  himself;  he  was  not  very  well;  but  only  weak.  I 
do  not  find  a  word  of  proof  that  after  he  returned  home  the  last 
time  his  mind  was  unsettled,  or  that  he  had  even  relapsed  into 
his  accustomed  indulgence.  His  whole  conduct  in  TOAlring  the 
gift,  as  sworn  to,  bears  strong  marks  of  deliberation;  and  the 
transaction  is  in  its  own  character  an  argument  in  favor  of  san- 
ity. If  there  were  in  truth  the  power  of  malign  influence  on 
the  part  of  the  wife,  and  a  disposition  to  abuse  the  power,  why 
was  it  not  exerted  in  a  total  alteration  of  the  will?  Why  suffer 
any  part  of  the  estate  to  pass  to  the  respondents?  They  had 
stood  in  the  will  for  half  the  personal  estate  ever  sinoe  1625; 


Dec.  1839.]  Gardner  v.  Oardkbr  347 

the  one  half  only  haying  been  bequeathed  to  the  wife.  The 
destroction  of  the  bond  was  the  addition  of  only  one  thousand 
dollars  more;  for  the  will  already  carried  one  half  of  the  bond 
to  her.  What  more  natural,  I  ask,  than  that,  in  a  long  turn  of 
perfect  sobriety,  confined  by  bodily  weakness  with  his  family, 
he  should  reriew  the  four  years  which  had  elapsed  since  his  will 
had  been  made,  the  care,  the  anxiety,  the  shame  which  his  un- 
fortunate appetite  had  in  the  mean  time  inflicted  on  his  wife;  and 
see  the  fitness  of  adding  at  least  this  meager  and  disproportion- 
ate codicil?  Is  there  the  least  difficulty  in  accounting  for  such 
an  act  without  raising  the  hyi)otheeis  of  insanity  or  of  imdue 
influence? 

In  turning  over  the  books  with  a  view  to  the  form  of  this  gift, 
I  was  stmdL  with  its  similarity,  in  seyeral  respects,  to  a  case 
which  came  before  Lord  Hardwicke  in  1740:  Eichards  y.  Syms, 
Bamardist,  Ch.  90.  There  the  defendant  borrowed  three 
thousand  pounds  of  the  complainant's  father,  giving  a  bond  and 
mortgage.  The  defendant's  mother  was  uneasy  on  accoimt  of 
his  contracting  so  heavy  a  mortgage  debt;  but  the  mortgagee 
told  her  in  her  son's  presence,  that  she  need  not  be  imeasy,  as 
it  was  in  his  power  to  be  kind  to  her  son.  The  bond  and  mort- 
gage were  kept  for  some  time  by  a  trustee;  but  the  defendant 
procured  them  from  him,  and  brought  them  in  a  box  to  the 
mortgagee's  house,  where  the  mother  was,  and  requested  him  to 
take  and  keep  them  himself.  Upon  this,  as  it  was  sworn  on  the 
part  of  the  defendant,  the  mortgagee  put  back  the  bond  and 
mortgagewijh  his  hand;  and  said,  '*  Take  back  your  writings:  I 
freely  forgive  you  the  debt."  Turning  to  the  mother,  he  said, 
"  I  always  told  you  I  would  be  kind  to  your  son;  now  you  see 
that  I  am  as  good  as  my  word."  But  this  evidence  was  con- 
tradicted on  the  part  of  the  complainant,  who  was  the  mort- 
gagee's son  and  heir.  Lord  Hardwicke  held  that,  taking  the  case 
as  made  out  on  the  part  of  the  defendant,  the  gift  discharged  both 
the  bond  and  mortgage.  But  inasmuch  as  the  contradictory 
evidence  left  it  doubtful  whether  the  mortgagee  did  make  the 
expressions  imputed  to  him,  his  lordship  directed  an  issue  on 
that  question.  In  the  case  at  bar,  which  is  an  appeal  from  a 
surrogate,  I  am  not  aware  of  any  express  statute  giving  the 
chancellor  power  to  award  an  issue,  as  is  done  by  the  revised 
statutes  in  certain  cases  while  before  the  surrogate  or  before  a 
cixcuit  judge  in  probate  cases;  but  the  appeal  is  given,  in  the 
case  before  us,  to  the  court  of  chancery,  as  such:  2  B.  S.  606, 
2d  ed.    And  the  reason  why  the  legiedature  were  silent,  was 
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probably,  because  they  knew  that  the  court  of  chanceiy  has  the 
general  incidental  power  to  award  an  issue  in  all  proper  cases. 
I  haye  no  doubt  of  its  power  in  the  case  before  ub,  if  not  ex- 
pressly restrained;  and  I  presume  its  jurisdiction  is  not,  in  re- 
gard to  issues,  narrowed  anywhere  in  the  revised  statutes. 

Taking  the  court  of  chimceiy  to  hold  its  ordinaiy  power  in 
this  particular,  and  conceding,  for  the  sake  of  the  argument, 
that  Mrs.  Milnor's  testimony  was  shaken,  then  I  think  much  the 
better  course  would  have  been  to  award  an  issue.    The  case  at 
bar  seems  more  strikingly  to  call  for  such  a  direction  previous 
to  a  decision  by  the  chancellor,  than  that  of  Bioharda  y.  Syms^ 
where  the  evidence  was  agreed  to  be  oontradictoiy*    The  lord 
chancellor  would  not  pronounce  against  the  gift  even  in  such  a 
case,  till  the  defendant's  testimony  had  been  overruled  by  the 
verdict  of  a  jury.    In  the  case  at  bar,  I  have  endeavored  to  show, 
that  there  is,  at  least,  very  great  difficulty  in  seeing  a  doubt 
either  in  respect  to  the  form  and  intent  of  the  gift,  or  the  sanity 
of  the  donor  or  his  freedom  from  undue  influence.    Yet  the 
court  of  chanceiy  has  nullified  the  gift,  without  even  taking  the 
opinion  of  a  jury.    If,  as  was  held  by  Lord  Hardwicke,  the  in- 
tent to  give  ought  not  to  be  negatived  without  an  issue  in 
Richards  v.  SymSy  such  a  precaution  in  the  case  before  us,  even 
if  we  do  not  go  beyond  an  inquiry  as  to  what  the  testator  said, 
seems  to  me  still  more  proper.    But  when  we  come  to  doubt  on 
the  question  of  insanity  and  imdue  influence,  such  a  case  has 
always  been  deemed  peculiarly  proper  for  the  consideration  of  a 
jury.    I  noticed  before,  that  the  gift  was  in  nature  of  a  bequest. 
The  question  is  of  the  same  character  as  that  which  frequently 
arises  on  offering  a  will  for  probate,  in  respect  to  which  the  legis- 
lature have  made  special  provisions  for  an  issue  on  appeal  to  the 
circuit  judge:  2  B.  S.  10,  505,  2d  ed.     It  is  analogous  to  the 
issue  of  devisavU  vel  non,  so  familiarly  known  to  the  profession. 
Mingled,  as  this  matter  was  before  the  auditors,  with  the  general 
account,  and  introduced  by  the  way  of  supplemental  charge  at 
an  advanced  stage  of  the  hearing  (though  I  do  not  mean  to  deny 
the  regularity  of  that  course  in  strict  practice),  it  is  easy  to  per- 
ceive that  the  hearing  must  have  been  greatly  wanting  in  that 
fullness  of  preparation,  and  singleness  of  attention,  and  thorough 
examination  peculiar  to  the  trial  of  a  feigned  issue.     May  I  be 
permitted  to  say  again  that,  to  my  mind,  there  was  an  unac- 
countable paucity  of  proof  to  show  insanity? 

In  KetUetas  v.  Gardner ^  read  in  evidence  from  1  Paige,  488, 
the  master  leported  that  (Gardner  was  of  sound  mind  when  the 
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report  was  made,  though  his  bodily  health  was  impaired  and  his 
habits  of  intemperance  laid  him  open  to  frequent  attacks  of  in- 
sanity. It  is  evident  from  the  report  that  the  fits  of  insanity 
spoken  of  were  entirely  voluntary;  the  man  got  drunk  often  and 
that  was  the  amount  of  his  insanity.  The  report  was  made  in 
1829,  after  he  had  come  from  the  asylum  the  last  time,  a  sober 
man,  as  Mrs.  Milnor  says;  nor  was  there  a  jMurtiole  of  evidence 
that  he  was  even  drunk  after  that  time.  The  amount  of  the 
master's  report  is  that  he  was  liable  to  become  insane.  That  he 
ever  became  so  after  he  left  the  asylum  he  does  not  say,  and 
when  he  destroyed  the  bond  he  was,  as  Mrs.  Milnor  says,  per- 
fectly himself.  She  had  been  long  acquainted  with  him,  and 
could  doubtless  tell  as  a  matter  of  fact  at  the  time  whether  he  was 
drunk  or  sober.  It  must  have  been  a  surprise  to  this  widow  to 
be  told  that  her  husband  who  had  been  in  the  habit  of.  getting 
drunk  could  not,  for  that  reason,  make  a  codicil,  or  add  to  her 
legacy  by  way  of  donatio  causa  mortis^  when  he  was  perfectly 
sober.  I  feel  fully  authorized  to  believe  that  there  was  nothing 
in  the  case  different  from  the  ordinary  alternations  of  an  intem- 
perate xnan.  That  his  habithad  at  any  time  resulted  in  delirium 
tremens  is  nowhere  said.  Even  that,  the  worst  and  commonly 
the  most  imbecile  state  of  the  drunkard,  is  often  attended  with 
turns  of  sobriety  sometimes  for  weeks. 

Again,  I  ask  if  there  was  anything  more  than  oonmion  drunken 
fits,  why  was  it  not  shown  ?  Doctor  Bogers  had  advised  that  he 
should  be  confined.  Why  was  the  doctor  not  examined  ?  Mrs. 
Gardner  had  raised  the  issue.  Her  own  witness  had  pronounced 
the  man  sober  at  the  very  moment  of  the  gift;  and  also  declared 
that  he  came  from  the  asylum,  on  an  invitation  to  fetch  him  as 
a  cured  man.  If  she  was  mistaken  in  her  estimate  of  his  con- 
dition, she  might  have  been  met  by  a  cloud  of  witnesses;  the 
physicians  at  the  asylum,  the  keeper  and  his  agents,  in  addition 
to  the  family  physician,  and  the  neighbors  who  had  noticed  him 
since  his  return.  If  his  faculties  had  become  so  impaired  that 
he  was  too  stupid  for  plain  business  when  clear  of  drink,  surely 
this  must  have  been  well  known,  and  could  have  been  easily 
proved.  Yet  all  was  rested  on  criticising  the  testimony  of  Mrs. 
Milnor,  and  the  judicial  removal  of  the  man  from  his  office  of 
guardian  because  he  was  intemperate.  It  is  true  that  Mrs. 
Gardner  might  have  called  the  witnesses  of  whom  I  speak;  but 
I  do  not  think  her  counsel  was  warranted  in  doubting  that  her 
case  was  fully  made  out,  and  must  stand,  till  it  was  more  seri- 
ously impeached,  than  it  had  yet  been  by  opposing  testimony. 
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Beck,  in  his  treatise  on  medical  jurisprudence,  vol.  1,  37G,  1st 
ed.,  advises  that ''  the  conduct  of  drunkards  should  be  particn- 
larly  noticed  during  the  intervals  of  temperance.  If  spirituous 
liquors  exercise  such  an  influence  as  to  render  us  doubtful  oon- 
ceming  the  state  of  mind  at  this  time,  we  may  reasonably  infer 
that  the  alienation  is  becoming  permanent."  Why  was  not  such 
an  obvious  point  of  view  resorted  to  ?  Was  it  enough  to  talk  of 
the  mad-house  ?  This  was  evidently  a  mere  misnomer.  Doctor 
Bush,  in  treating  of  mental  diseases,  calls  it  a  sober-house,  and 
advises  that  an  hospital  be  established  in  every  city  and  town  in 
the  United  States,  for  the  exclusive  reception  of  hard  drinkers: 
Diseases  of  the  Mind,  267,  ed.  of  1812.  The  ground  taken  bj 
Bush  is,  that  drunkards  are  mischievous.  Swinburne  says  the 
drunkard  is  like  a  mad  man  during  the  time  of  his  drunken- 
ness; and  can  not  make  a  will  when  he  is  so  excessively  drunk 
that  he  is  utterly  deprived  of  the  use  of  reason  and  understand- 
ing; otherwise,  "if  he  be  not  clean  spent,  albeit  his  under- 
standing be  obscured  and  his  memory  troubled:"  1  Swinb. 
133,  134,  ed.  of  1803.  Blackstone,  2  Com.  497,  says,  ''he  is 
incapable  when  his  senses  are  besotted  with  drunkenness.^ 
Mr.  Stock,  in  his  late  treatise  on  the  law  of  non  compotes 
menHSf  46, 47,  gives  us  the  result  of  the  authorities,  that  **  proof 
of  drunkenness  amounting  to  insanity  will  invalidate  a  will;  but 
if  it  be  shown  that  the  testator  was  not  under  the  influence  of 
strong  liquors  at  the  time  of  the  execution,  the  presumption 
will  be  in  favor  of  the  will,  a  presumption  strengthened  or  im- 
paired of  course  by  the  internal  evidence  of  the  contents." 
What  reason,  I  ask,  had  Mrs.  Gardner  to  suppose  she  did  not 
stand  within  the  very  terms  of  the  rule,  after  proving  that  her 
husband  was  perfectiy  sober  when  he  destroyed  the  bond? 
Least  of  all,  I  think,  had  she  reason  to  expect  the  imputation 
of  undue  influence,  and  feel  herself  called  upon  to  repel  anything^ 
of  that  kind.  There  was  not  one  particle  of  evidence  that  she  had 
ever  urged  her  husband  on  the  subject;  and  I  must  be  per- 
mitted to  deny,  on  authority,  that  her  general  influence  could 
be  received  as  any  proof  against  her.  In  Williams  v.  Ooude^  1 
Hagg.  Ecc.  577,  581,  595,  a  like  inference  was  sought  to  be 
made.  There  the  husband  was  a  tavern-keeper;  and,  it  seems, 
not  only  drank,  but  had  become  a  good  deal  stupefied  under  an 
attack  of  the  apoplexy.  In  respect  to  the  charge  of  undue  in- 
fluence. Sir  John  Nicholl  remarks:  "  There  was  the  general  in- 
fluence of  an  active,  bustling,  high-spirited  wife,  over  a  good- 
natured,  easy  husband;  in  consequence  of  his  attack,  it  was 
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necessary  she  should  take  a  still  more  decided  lead  in  the  man* 
agement  of  the  concerns  of  the  honse.  It  was  necessary  she 
should^  as  a  kind  nurse  and  an  affectionate  wife  naturally  would, 
insist  on  his  going  to  bed  at  his  regular  hour;  on  his  not  in- 
dulging too  freely  in  liquor/'  etc. ;  adverting  to  other  acts  of 
lalutaiy  influence.  But  he  adds:  "  I  can  find  no  trace  of  any 
infsdr  importunity,  on  the  part  of  the  wife,  to  induce  him  to 
Alter  his  will,  or  do  any  testamentary  act." 

The  general  influence  arising  from  his  affection  for  and  defer- 
ence to  his  wife,  the  learned  judge  refuses  to  admit  as  matter  of 
suspicion.  He  says,  in  another  place:  ''Indeed,  it  would  be 
extraordinaiy,  if  the  influence  of  affection  and  of  warm  attach- 
ment is  to  take  away  the  power  of  benefiting  the  object  of  that 
regard.  The  influence,  to  vitiate  an  act,  must  amount  to  force 
and  coercion  destroying  free  agency,  it  must  not  be  the  influence 
of  affection  and  attachment,  it  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another;  for  that  would  be  a  very  strong 
ground  in  support  of  a  testamentaiy  act.  Further,  there  must 
be  proof  that  the  act  was  obtained  by  this  coercion;  by  impor- 
tonify  that  could  not  be  resisted;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tantamormt  to  force 
and  fear."  Was  there  anything  of  all  this  in  Mrs.  Gardner's 
case  which  it  lay  with  her  to  repel  ?  I  confess  myself  utterly  at 
a  loss  to  conjecture  on  what  the  mind  can  &sten  itself  bearing 
the  remotest  semblance  of  undue  influence.  These  probate  in- 
vestigations were  an  every-day  matter  with  Sir  John  Nicholl, 
who  fixes  the  imuB  on  the  parfy  charging  undue  influence,  say- 
ing he  must  put  his  finger  on  the  act,  showing  how  it  was 
wrought.  In  the  case  at  bar,  the  auditors  say  Gardner  was  ex- 
posed to  undue  influence.  The  surrogate  adds  he  may  perhaps 
have  labored  under  the  terror  of  being  sent  back  to  the  mad- 
house; and  the  chancellor  says,  '*  I  must  presume  the  mother, 
or  some  one  else,  had  persuaded  the  decedent  to  destroy  the 
bond."  Certainly  he  was  exposed  to  influence,  and  so  is  every 
man  on  a  bed  of  sickness,  or  in  the  hands  of  his  nurse,  even 
though  she  be  his  wife.  Are  we,  therefore,  to  presume  that  it 
was  exerted?  Perhaps  he  was  afraid  of  being  sent  back — ^are 
we  therefore  to  presimie  that  Mrs.  Gardner  shook  his  purpose 
by  threats  of  incarceration  ? 

If  we  proceed  from  exposure,  into  the  regions  of  conjecture, 
it  is  difficult  to  conceive  how  a  great  majorify  of  testamentaiy 
acts  are  to  escape  the  imputation  of  undue  influence.  If  I  could 
presume  that  Mrs.  Gkurdner,  or  some  one  else,  persuaded  her 
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husband  to  forgive  her  the  loan,  it  appears  to  me,  with  great 
deference,  to  be  a  perfect  nan  sequUur.  Was  there  fraud  ?  Was 
there  terror?  Was  there  harassing  importunity,  and  a  compli- 
ance for  the  sake  of  peace  in  the  dying  hour  ?  Stock's  Non  Gomp. 
Ment.  47,  48.  Had  Mrs.  Gardner  tiie  least  reason  to  suppose 
that  her  conduct  was  open  to  this  harsh  construction  ?  Why 
did  she  not  seize  with  unbecoming  eagerness  on  the  request  that 
she  herself  would  destroy  the  bond?  A  messenger  is  resorted 
to.  The  trustee  gives  up  the  bond.  The  testator  is  allowed  time 
to  pause  and  reflect.  This  is  the  proof.  Is  it  not  more  natural 
to  suppose  that  she  had  been  slow  and  sorrowful,  in  yielding  to 
the  severe  treatment  of  her  unhappy  husband  ?  Is  it  possible  I 
can  be  mistaken,  when  I  suppose  that  no  presumption  ought  to 
arise  against  her,  because  she  had  taken  the  helm  from  the  hand 
of  a  drunken  pilot,  and  thus  saved  the  remnant  of  his  fortune 
from  shipwreck?  What  would  otherwise  have  been  left  for  him 
to  bequeath  in  favor  of  the  respondents  or  anybody  else  ?  We 
are  not  dealing  with  a  needy  and  artful  adventuress  insinuating 
herself  into  a  marriage  with  age  and  weakness,  for  the  sake  of  a 
fortune.  Each  had  a  competency;  and  we  find  the  testator  liv- 
ing at  Mrs.  Ghurdner's  own  house  in  Prince  stroet.  They  had 
doubtless  contracted  their  union  with  the  ordinary  expectation 
of  wealth  and  respectability  and  domestic  happiness.  Mrs. 
Gardner  had  lived  to  see  all  these  hopes  fade,  without  any  fault 
of  hers,  and,  moreover,  found  herself  involved  in  the  usual  round 
of  fallacious  expedients  to  reclaim  an  intemperate  husband.  She 
must  have  been  miserable;  but  her  sufiEering  for  years  does  not 
appear  to  have  subdued  her  aflbction,  or  led  her  to  fault  in  the 
discharge  of  her  duty.  The  husband  seems  to  have  become 
sensible  of  all  this  in  his  last  sickness;  and  I  have  been  unable 
to  detect  any  other  influence  as  leading  to  a  destruction  of  the 
bond. 

He  had  the  undoubted  legal  power  to  forgive  tins  debt  to  his 
wife:  2  Kent* s  Com.  153,  3d  ed.,  and  the  cases  there  cited,  in 
the  form  which  the  deposition  of  Mrs.  Milnor  represents  him  as 
having  pursued:  Richards  v.  Syms,  1  Bam.  Oh.  90.  And  to 
my  mind  the  proof  is  entirely  clear,  not  only  that  the  requisite 
form  was  complied  with;  but  that  it  is  free  from  the  imputation 
of  insanity  or  undue  influence. 

The  whole,  however,  I  think,  resolves  itself  into  a  question  of 
evidence;  and  I  agree  to  the  proposition  of  one  of  the  counsel 
for  the  respondents  in  his  argument,  that  if  this  court  should 
believe  there  was  a  fair  conflict  of  evidence  before  the  auditors^ 
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and  Che  law  will  not  allow  an  issue,  their  conclusion  ought  not 
to  be  disturbed.  I  would  give  it  the  force  which  we  allow  to  a 
▼erdict  on  a  motion  for  a  new  trials  and  refuse  to  reverse  their 
report,  except  in  a  case  where  they  may  have  concluded  against 
the  decided  weight  of  evidence.  Such  I  think  is  the  case  at 
bar.  But  even  if  there  was  a  fair  conflict  of  evidence,  as  I  think 
there  was  power  in  chancery  to  award  an  issue,  it  should  have 
been  done.  In  either  view  I  am  for  a  reversal  of  the  chancel- 
lor's decree.  Should  tlus  court,  however,  differ  with  m,e  upon 
the  force  of  the  evidence  with  regard  to  the  destruction  of  the 
bond,  then  I  am  of  opinion  the  decree  of  the  chancellor  should 
beaflBrmed. 

The  manner  of  introducing  the  chazge  of  the  two  thousand 
dollars  before  the  auditor,  was  a  mere  matter  of  practice;  and 
the  costs,  though  final,  are  not  in  this  case  the  subject  of  appeal. 
Both  rested  in  the  discretion  of  the  court  below:  Bogers  v.  ffoUy, 
18  Wend.  350,  and  the  cases  there  cited:  Bowley  v.  Van  Benr 
Owysen,  16  Id.  369. 

On  the  question  being  put,  ShaU  this  decree  be  reversed? 
twenty  members  of  the  court  answered  in  the  affbrmative,  and 
three  in  the  negative.  Whereupon  so  much  of  the  decree  of  the 
chancellor  as  aflSrmed  the  decree  of  the  surrogate,  charging  the 
appellant  with  the  sum  of  two  thousand  dollars  loaned  to  her 
by  her  husband,  was  reversed. 


LEAnuTT  or  Wnn's  Skpabatb  Ebtats  voh  Dbbts  oontnoted  for  iti  ben- 
efit: See  the  note  to  Thomas  v.  FbltoeU,  90  Am.  Deo.  233,  where  the  whole 
nibjeet  of  a  married  woman's  power  to  bind  or  ohai^  her  separate  estate  is 
discQSsed,  and  where  the  previous  cases  in  this  series  on  that  point  are  re- 
feired  ta  See  also  DyeU  v.  Korth  American  Coal  Co.,  32  Id.  698,  and  note, 
and  Dorranee  v.  SeoU,  31  Id.  509,  and  note.  The  authority  of  Oardner  v. 
Gardmer  upon  this  snbjeot  is  recognized  in  Cheever  y.  WUmm,  9  Wall.  119; 
JfiZfer  ▼.  NewUm,  23  GsL  665;  Strong  v.  Skinner,  4  Barb.  664;  CoMn  v.  Cur- 
rier, 21U.Z60i  Qodet  ▼.  Ckm,  31  Id.  321;  MaUiory  ▼.  Vawlerheffden,  3  Barb. 
Gh.  11;  S.  G.  in  coort  of  appeals,  1  K.  Y.  402;  Howland  v.  Fort  Edward 
Paper  MUl  Co.,  8  How.  Pr.  507;  Chapman  v.  Lemon,  11  Id.  238;  Cobhe  v. 
SL  John,  12  Id.  336;  Tale  r.  Dederer,  17  Id.  177;  S.  a,  18 N.  Y.  278;  Hoard 
▼.  Garner,  8  Saadl  191. 

Haxitcal  IvnocPKRAVOB  of  one  of  the  perties  to  a  contract  may  be  a 
gvoond  for  denying  spedfio  performance:  Sepmaurr,  De2aney,l6  Abu  Dec.  270. 
See  generslly  as  to  contracts  of  intoxicated  pemns,  WiggUeworth  v.  Sieers,  3 
Id.  602;  Wade  ▼.  Cohert,  12  Id.  652,  and  note;  Woodson  v.  Cordon,  14  Id. 
743;  BarrtU  v.  BnxUm,  16  Id.  691;  Crame  v.  ConkUn,  22  Id.  619;  Harbison 
▼.  Lemm,  23  Id.  376.  A  dronkard  is  incompetent  only  when  his  mind  is 
ciooded  or  his  reason  dethroned  by  actoal  intoxication:  Van  Wyck  ▼.  Brasker^ 
81  K.  Y.  262,  citing  Oardner  v.  Gardner. 
Am.  Dao.  you  ZZZXT— 3S 
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Gbnxbal  PBSsnMPTXON  IS  IN  Favob  or  Sakitt  tiU  the  oontxvy  appears: 
Cofffff  V.  Home  Life  Iw.  Co.,  35  N.  Y.  Saper.  Ct.  (3  Jones  k,  S.)  322;  &  C.» 
44  How.  Pr.  483,  citing  the  principal  case. 

UsTDUB  Intluxnoe,  WHAT  CoN8TiTUTE3:  See  MUUr  ▼.  MUler^  8  Am.  Deo. 
651;  MeOanU  v.  Ree,  16  Id.  610;  8maU  ▼.  <9inatt,  16  Id.  253,  and  notediaouae- 
Ing  the  sabject  at  length;  Clark  ▼.  Fisher^  19  Id.  402,  and  note;  DaatU  ▼.  Col" 
vert,  25  Id.  282.  The  doctrine  of  G^(ircifi«r  v.  6kirdiier  on  this  point  is  improved 
in  DkMi  ▼.  CnrUr,  42  HI.  388;  BuOer  t.  BeMon,  1  Serb.  538;  DwtU  t.  CicI 
wr,  13  How.  Pr.  69. 

Out  or  Chose  in  AcnoN:  See  the  note  to  Bradieif  t.  i7«iii;  23  Am.  Deo. 
600,  discussing  the  various  phases  of  this  sabjeot.  See  also  /M  ▼.  Cbx,  9 
Id.  191;  Prie$Ur  ▼.  Prieater,  23  Id.  191;  Pariah  v.  Stane^  25  Id.  378;  Elam  ▼. 
Keen,  26  Id.  322.  The  principal  case  is  dted  as  an  aathoritj  on  this  sabject  in 
Doty  ▼.  WUoon^  5  Lsns.  10;  Brincherhqf  v.  Lawrence^  2  Sandf.  Gh.  413.  In 
the  latter  case  it  is  said  that  the  reporter's  head  note  in  Cfardner  v.  Chrdner 
makes  it  ont  a  case  of  donatio  morUa  omcso,  when  there  was  nothing  appraaeh- 
ing  it  in  the  case. 

PowxBy  Duty,  and  DisoBxnoN  or  Goubt  or  Chanoxbt  as  to  Awabdino 
Ibsux:  See  Le  Oven  v.  Oouvemeur,  1  Am.  Dea  121;  Pryor  ▼.  Adama,  Id.  533| 
i7ooe  T.  Marqueaa,  2  Id.  570;  Seymour  v.  De  Lancey^  14  Id.  552;  Beybold  ▼. 
Doddf  26  Id.  401.  Cfardner  ▼.  Oardner  is  dted  on  this  point  in  PaUermm  t. 
Chinea,  6  How.  (U.  S.)  584;  O'Briem  v.  Bowea,  4  Bosw.  661,  and  BriidO^  t 
BrinMey,  2N.  T.  Snp.  Ct.  (T.  ftC.)504. 
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or  MosvQAOBi)  Prqoses  abs  Bouitd  by  an  aoknowledgnMnl 
of  tliA  mortgage  as  a  valid  and  sabsisting  incambranoe  made  by  thoir 
gasatatp  a  pnrchaaer  on  execation  a^^ainat  the  mortgagor  nnder  a  judg- 
ment aabseqnent  to  the  mortgage,  within  twenty  yean  before  the  com- 
meneemant  of  a  anit  to  forecloee  each  mortgage,  and  can  not,  therefore, 
rely  vpon  the  statate  of  limitationa  as  a  bar. 

ScmBiiio  ▲  EoBiCLOSUBi  Bnx  to  bb  Takbn  as  CoNrBSSSD  is  an  admis- 
don  of  liability  on  the  part  of  the  mortgagor  soffioient  to  take  the  case 
out  of  the  statate  of  limitations  where  each  an  admiseinn  is  neoessary. 

MosxaAOOB'a  Aokkowledombmt  within  Twsmtt  Yxabs  is  UyNSonsABT 
to  oontiniie  the  lien  of  the  mortgage,  where  the  mortgagor  has  ceased  to 
be  the  owner  of  the  land. 

MomoAOS  Loot  Oowtibuis  though  thb  Dkbt  mat  bb  Babbbd  by  the 
statate  of  limitationB,  and  is  not  to  be  presnmed  paid  mitQ  the  lapae  of 
twenty  yean,  where  the  personal  liability  of  the  mortgagor  has  beoome 
siparated  from  the  ownership  of  the  land. 

Mqebkaobd  Pbbmthbs  Constitutb  thb  Pbxmabt  Fuvd  for  the  payment 
cf  the  mortgage  in  equity,  as  against  a  pnrohaser  of  the  land  under  an 
eoBsoation  against  the  mortgagor. 

Bill  filed  in  January,  1882,  to  f oreolose  a  mortgage  made  by 
Ptayn,  defendant,  to  the  plaintiff's  testator,  in  1809,  to  seoore 
pajyment  of  a  certain  bond,  and  duly  proved  and  recorded.  The 
ball  ma  taken  as  confessed  as  against  Prayn.  The  other  de- 
fendants answered,  claimiTig  to  be  bona  Jide  purchasers  and  in- 
eombsancers  without  notice  of  the  mortgage,  and  insiHtiTig  that 
as  to  them  the  mortgage  was  to  be  presumed  satisfied  fromhipee 
of  time.  Other  facts  are  stated  in  the  opinion.  Decree  by  the 
TJce-chancellor  in  favor  of  the  complainants,  and  the  defendants 
appealed. 
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K.  Miller  and  S.  Stevena^  for  the  appellants. 
W.  JET.  TJobeyy  tot  the  respondents. 

Walwobth,  Chancellor.  There  is  very  little  dispute  as  \o 
the  real  facts  in  this  case.  Shaver,  who  purchased  the  mort- 
gaged premises  in  October,  1813,  had  no  notice  of  the  existence 
of  this  mortgage  except  the  legal  constructiye  notice  arising 
from  the  registry  thereof.  And  these  defendants  were  equally 
ignorant  of  the  actual  existence  of  such  an  incumbrance  upon 
the  premises,  at  the  time  their  several  rights  and  interests 
therein  accrued.  But  as  this  suit  was  conmienced  in  January, 
1832,  which  was  but  a  little  more  than  eighteen  years  after  the 
conveyance  to  Shaver,  the  defendants  are  not  entitled  to  protec- 
tion by  lapse  of  time  if  this  bond  and  mortgage  had  been  recog- 
nized by  Van  Dyke,  the  former  owner  of  the  premises,  as  a  valid 
and  subsisting  incumbrance  thereon,  previous  to  his  conveyance 
to  Shaver,  and  within  twenty  years  before  the  commencement 
of  this  suit.  Whether  the  payment  of  the  five  hundred  dollars 
by  Yan  Dyke  in  May,  1814,  which  does  not  appear  to  have  been 
authorized  or  sanctioned  either  by  the  mortgagor  or  by  the  then 
owner  of  the  premises,  would  be  sufficient  to  rebut  the  presump- 
tion of  payment  in  &vor  of  Shaver  and  those  claiming  under  him, 
and  to  preserve  the  lien  of  the  mortgage  for  twenly  years  from 
that  time,  is  a  question  which  it  is  not  necessary  to  decide  here. 
It  may  be  remarked,  however,  that  at  the  time  of  that  payment 
Yan  Dyke  was  not  a  mere  volunteer.  Neither  was  there  a  want 
of  privity  between  him  and  the  owner  of  the  land  in  relation  to 
that  payment.  For  by  his  covenants  in  the  deed  to  Shaver  he 
was  bound  to  pay  off  the  mortgage,  so  as  to  protect  the  prem- 
ises from  the  lien  thereof.  And  those  covenants  would  run  with 
the  land  into  whosesoever  hands  it  might  come  by  assignment 
from  Shaver,  so  as  to  create  a  similar  privity  between  Yan  Dyke 
and  them  in  relation  to  the  payment  of  this  mortgage. 

It  appears  by  the  pleadings  and  proofs  that,  subsequent  to  the 
giving  of  this  mortgage,  Pruyn,  the  mortgagor,  failed  in  business 
and  became  insolvent,  and  that  in  September,  1812,  there  were 
several  judgments  against  him,  and  other  incumbrances  upon 
the  mortgaged  premises,  some  of  which  judgments  and  incum- 
brances were  older  and  some  younger  than  the  mortgage  to 
Heyer.  An  arrangement  was  then  made  by  H.  L.  Yan  Dyke» 
who  owned  the  junior  judgment,  and  the  other  incumbrancers, 
except  Heyer  who  lived  in  New  York  and  knew  nothing  of  that 
arrangement  at  that  time,  by  which  it  was  agreed  that  Yan  Dyke 
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should  bid  in  the  premises  under  the  youngest  judgment,  sub- 
ject to  the  prior  incumbrances  thereon;  and  that  the  other  cred- 
itors should  wait  upon  him  five  years,  if  necessary,  for  the  pay- 
ment of  their  respective  claims,  to  enable  him  to  sell  the  prop- 
erty and  obtain  the  payment  of  the  purchase  money  in  the  mean 
time.  This  arrangement  was  carried  into  effect,  by  a  sale  of  the 
premises  by  the  sheriff  to  Van  Dyke,  on  the  twenly-eighth  of 
September,  1812;  and  the  appellants  claim  title  to  the  premises 
under  that  sale.  At  the  time  when  that  arrangement  was  made 
a  statement  of  all  the  judgments  and  other  incmnbrances  upon 
the  property  was  made  out,  and  Heyer's  mortgage  was  included 
therein  for  the  whole  amount  of  principal  and  interest  from  its 
date,  as  a  valid  and  subsisting  Laoumbrance  upon  the  premises. 
This  -WBB  therefore  a  distinct  recognition,  by  Van  Dyke,  the 
purchaser,  of  the  existence  of  that  bond  and  mortgage  as  a  valid 
Een  upon  the  premises  in  September,  1812.  And  if  he  had  con- 
tinued the  owner  of  the  mortgaged  premises  until  the  commence- 
ment of  this  suit,  in  Januaiy,  1832,  it  is  evident  that  he  could 
not  have  set  up  lapse  of  time  as  a  bar  to  the  complainants'  suit, 
even  if  there  had  been  no  subsequent  payment  on  the  bond  and 
mortgage,  nor  any  recognition  of  the  same  as  a  subsisting  debt. 
The  defendants,  therefore,  claiming  through  the  conveyance 
from  Van  Dyke  to  Shaver,  sit  in  the  seat  of  the  grantor  in  that 
conveyance,  and  are  bound  by  his  previous  recognition  of  the 
mortgage  as  a  subsisting  incumbrance  upon  the  premises  within 
twenfy  years.  In  the  case  of  Hughes  v.  Edwards^  9  Wheat.  490, 
the  supreme  court  of  the  United  States  held  that  purchasers 
from  the  mortgagor,  who  had  either  actual  notice  of  the  mort- 
gage at  the  time  of  their  purchases,  or  had  constructive  notice  by 
means  of  the  registry,  were  bound  by  a  previous  acknowledg- 
ment qt  the  person  under  whom  they  claimed  of  the  ezistenoe  of 
flie  indebtness  vrithin  twenty  years. 

Neither  is  the  lien  of  the  mortgage  gone  because  there  is  no 
proof  of  an  admission  or  recognition  of  Pruyn,  the  mortgagor, 
of  his  indebtness  within  twenty  years.  If  a  formal  admission  of 
his  continuing  liability  on  the  bond  were  necessary  iq  this  case, 
we  have  it  by  his  suffering  the  bill  to  be  taken  as  confessed 
against  him;  which  entitles  the  complainants  to  a  decree  against 
him  personally  for  the  deficiency,  if  the  mortgaged  premises 
should  be  insufficient  to  pay  the  debt  and  costs.  It  is  not  neces- 
8ary,  however,  to  show  that  the  personal  liability  of  the  mort- 
gagor still  continues;  for  the  lien  of  the  mortgage  would  not  be 
impaired  even  by  an  absolute  discharge  of  the  mortgagor  under 
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the  insolvent  act.  The  intimation  of  an  opinion  by  Mr.  Jostice 
Sutherland  in  Jackson  y.  Sackett^  7  Wend.  94,  that  a  mortgage 
to  secure  a  simple  contract  debt  was  presumed  to  be  paid  in  six 
years,  because  the  statute  of  limitations  might  at  the  expiration 
of  that  time  be  pleaded  to  a  suit  on  the  note,  certainly  can  not 
be  law.  At  least  such  a  principle  can  not  apply  to  a  case  like 
this,  where  the  real  securily  upon  the  land  is  separated  from  the 
personal  responsibilily  of  the  mortgagor  by  a  sale  of  the  equiij 
of  redemption  upon  execution.  While  the  party  who  is  person- 
ally liable  for  the  debt  continues  to  be  the  absolute  owner  of  the 
equily  of  redemption  in  the  mortgaged  premises,  a  judgment  in 
his  favor  which  would  be  an  absolute  bar  to  any  recovery  against 
him  for  the  debt,  on  the  ground  of  payment  or  usury,  etc. ,  might 
also,  as  an  estoppel,  bar  a  suit  against  him  to  obtain  satisfaction 
of  the  debt  out  of  the  mortgaged  premises.  But  where  the  per- 
sonal liability  of  the  mortgagor  has  been  separated  from  the 
ownership  of  the  land,  a  recovery  against  the  mortgagor  upon  hia 
bond,  after  such  separation,  would  not  estop  the  owner  of  the 
land  from  showing  that  the  mortgage  was  paid.  And  as  estop- 
pels must  be  mutual,  a  judgment  in  favor  of  the  mortgagor,  in 
a  suit  instituted  upon  his  bond,  after  his  equily  of  redemption  in 
the  land  had  been  sold  by  the  sheriff,  could  not  be  pleaded  by 
the  purchaser  in  bar  to  a  bill  to  foreclose  the  mortgage.  Here 
the  mortgaged  premises  constituted  in  equily  the  primary  fond 
for  the  payment  of  the  debt;  as  the  purchaser  at  the  sheriff's 
sale  took  the  land  subject  to  the  specific  lien  of  this  prior  mort- 
gage thereon:  Tice  v.  Arming  2  Johns.  Ch.  128.  The  recognition 
of  the  existence  of  the  incmnbrance,  therefore,  by  the  parfy  who 
was  in  equity  bound  to  apply  the  funds  iq  his  hands  to  pay  off 
the  mortgage,  should,  as  against  him  and  those  claiming  under 
him  by  the  subsequent  conveyance,  be  considered  of  the  same 
force  as  a  recognition  by  the  mortgagor  himself. 

There  vras  nothing  inequitable  in  the  arrangement  vrith  Heyer, 
in  May,  1814,  by  which  a  part  of  the  purchase  money  received 
from  Shaver  was  applied  towards  Colonel  Van  Yleck's  judg- 
ment instead  of  being  paid  on  the  mortgage.  As  both  were  in- 
cumbrances upon  the  premises  in  the  hands  of  the  purchaser,  it 
was  perf ectiy  immaterial  to  him  which  was  paid  first.  Whether 
the  money  was  applied  to  satisfy  the  judgment  or  the  mortgage, 
the  amount  of  the  incumbrances  on  the  property  remaining  un- 
paid would  be  precisely  the  same. 

The  note  of  L.  Van  Dyck  does  not  appear  to  have  been  lost 
by  any  negligence*  on  the  pari  o^  Heyer.    It  was  not  indorsed 
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over  to  him,  bo  as  to  enable  him  to  collect  it  in  his  own  name, 
if  it  was  not  volantarily  paid.  And  he  had  no  directions  to  sae  it 
in  the  name  of  Doctor  Van  Dyck,  from  whom  he  received  it.  It 
was  for  the  interest  of  these  defendants  that  Heyer  should  re* 
tain  that  note,  and  should  endeavor  to  get  the  money  thereon 
from  the  assignees  and  apply  it  in  payment  of  the  mortgage,  in- 
stead of  delivering  the  note  up  to  H.  L.  Van  Dyck,  who  might 
have  used  the  money  for  other  purposes. 

For  these  reasons,  I  do  not  see  any  ground  for  difiEering  from 
the  vice-chancellor  in  the  conclusion  at  which  he  arrived  in  this 
ease.  And  the  decree  appealed  from  must  therefore  be  aflSrmed 
costs. 
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genermlly:  See  Frty  ▼.  Kirk,  23  Am.  Deo.  581,  and  note,  oolleoting  the  pre- 
^naoM  oaeee  in  tbis  eeriee  on  that  subject;  Austin  v.  Boatwieh,  25  Id.  42,  and 
note;  New&n  y.  Duncan,  Id.  66;  Conway  v.  WHUama^  20  Id.  466;  Johnsom 
▼.  BomMM,  30  Id.  347;  EUioU  v.  Leake,  32  Id.  314. 

BvBBMQiumrr  Ackkowlooiixnt  Bibitts  Frbsxthftion  or  Patxhit  aria* 
ing  from  lapee  of  time:  NewUn  r.  Duncan,  25  Id.  66.  To  the  point  that 
where  one  parchaaee  land  under  mortgage,  he  is  boand  by  an  acknowl- 
edgment of  the  mortgage  as  a  subsisting  lien,  made  by  one  under  whom 
he  claims  title  within  twenty  years  before  commencement  of  a  suit  to  fore- 
dose  the  mortgage,  so  as  to  rebut  the  presumption  of  payment  arising  from 
lapse  of  time,  the  principal  case  is  cited  in  Harrington  v.  Slade,  22  Barb.  165; 
New  York  I^e  Im,  Co.  v.  Coveri,  3  Abb.  App.  Dec.  356;  8.  C,  6  Abb.  Pr. 
(N.  8.)  166.  A  verbal  acknowledgment  was  sufficient  for  this  purpose  be- 
fore the  revised  statutes  in  New  York:  Carll  v.  Hart,  15  Barb.  567,  also 
citing  the  principal  case.  In  Morey  v.  Farmer^  Loan  and  Trtut  Co,,  18  Id. 
404^  the  case  is  referred  to  generally  as  an  authority  as  to  what  evidence  is 
sufficient  to  rebut  the  presumption  of  payment  of  a  sealed  instrument  arising 
from  lapse  of  time. 

PBxsxncpnoir  of  Payvxnt  of  Mobtoaob  from  Lafsb  of  Tux:  See 
Swart  V.  Service,  ante,  211,  and  note  referring  to  other  cases  in  this  series, 
lliat  DO  presumption  of  payment  of  a  mortgage  or  like  lien  arises  from  lapse  of 
time  until  the  expiration  of  twenty  years,  is  a  point  to  which  Heyer  v.  Pruyn 
b  cited  in  Mayor  etc  of  New  York  v.  Colgate,  12  N.  Y.  156;  Fiaher  v.  Mayor, 
3  Hnn,  652;  Oould  v.  HoUand  Purchase  Ins.  Co.,  16  Id.  540. 

RoHNiKO  OF  Statxttx  ON  KoTX  Secubed  BY  MoBTOAOE  or  other  lien 
rsisea  no  presumption  of  payment  so  as  to  cut  o£F  the  lien:  Belknap  v.  (TZea- 
scn,  27  Am.  Dee.  721,  and  note.  Heyer  v.  Pruyn  is  recognized  as  an  author- 
ity for  this  principle  in  PraU  v.  Huggins,  29  Barb.  285;  New  York  Life  Ins. 
Co.  V.  Covert,  Id.  441;  Borst  v.  Corey,  15  N.  Y.  510;  Oillette  v.  SnUth,  18 
Hun,  12;  Jones  v.  Merchants^  Bank  of  Albany,  4  Kob.  227;  AVmy  v.  Wilbur, 
2  Woodb.  ft  M.  404,  where  it  is  said  that  the  better  view  is  perhaps  that  the 
debt  is  not  barred  if  the  mortgage  is  not. 

LAjn>  js  THB  Pbhiabt  Fund  fob  Paymbnt  of  a  Mobtoaox  as  respects 
a  pmehaser  of  the  equity  of  redemption:  Clifl  v.  White,  12  K.  Y.  534;  S.  C, 
jD  supreme  court,  15  Barb.  74;  Weaver  v.  Toogood,  1  Id.  241;  Gilbert  v. 
AreriU,  15  Id.  23;  Woods  v.  Spalding,  45  Id.  607;  Vanderkemp  v.  Sheiton,  11 
Paige  Ch.  34,  all  dtins  Hever  v.  Prwm. 
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MiLLSPAnGH  V.  MoBbidb. 

[T  Paiob*!  Obakobkt.  009.] 

PuBOBASX  or  Sbniob  Mobtoaob  bt  a  Pubchasbb  of  ths  Bquitt  of  Ba- 
DXicpnoy  to  protect  his  title  does  not  create  a  merger  ao  m  to  extiogiikk 
the  lien  of  the  mortgage  in  favor  of  an  intermediate  mortgagee,  and  on 
a  foreclosure  by  the  latter  the  6r8t  mortgage  most  be  first  paid. 

DiGBBB  OF  FoBSOLOsuBB  BT  DEFAULT  MAY  BE  OPENED  even  after  enroll- 
ment to  let  in  a  defense  that  a  prior  mortgage,  alleged  in  the  bill  to  have 
been  paid  by  the  defendant,  was  in  fact  porohased  by  him,  and  is  enti- 
tled to  priority  of  payment,  where  such  defense  was  prevented  by  the 
negligence  or  mistake  of  the  defendant's  solicitor;  so,  even  after  a  sab 
nnder  the  decree  where  the  complainant  is  the  purchaser,  and  has  not 
resold  to  a  purchaser  without  notice. 

Obdeb  to  show  cause  why  a  decree  of  foreclosure  heretofore 
entered  and  enrolled  in  this  cause  should  not  be  vacated  and  the 
sale  set  aside  to  permit  the  defendants,  Pincknej  and  Bertine, 
to  deny  an  allegation  in  the  bill  that  a  certain  prior  mortgage 
had  been  paid  by  the  defendants,  and  to  show  that  they  had  in 
fact  purchased  the  same  to  protect  their  title  as  purchaaers  of 
the  equity  of  redemption.  It  appeared  that  the  defendants  per- 
mitted the  bill  to  be  taken  as  confessed  against  them  by  the  ad- 
Tice  of  their  solicitor,  who  neglected  to  look  into  the  bill  served 
on  him,  or  the  decree  entered,  and  did  not,  therefore,  know  that 
it  was  alleged  in  the  bill  that  the  prior  mortgage  was  paid  by  the 
defendants,  and  that  the  decree  made  no  provision  for  its  pay- 
ment. The  complainant  was  the  purchaser  at  the  foredoBore 
sale. 

J.  Edwards,  for  the  complainant. 

J.  Bhoadea,  for  the  defendants. 

Walworth,  Chancellof.  There  is  no  doubt  in  this  case,  from 
the  &cts  as  stated,  that  the  defendants  Pinckney  and  Bertine 
were  the  first  incumbrancers  upon  the  mortgaged  premises,  and 
that  their  mortgage,  which  was  assigned  to  them  for  the  par- 
pose  of  protecting  their  title  against  the  junior  mortgage,  was 
not,  as  against  such  junior  mortgage,  merged  in  the  equity  of 
redemption.  It  was,  in  equity,  impossible  for  the  prior  mort- 
gage, or  the  equitable  interest  of  the  defendants  therein,  to 
unite  with  their  legal  title  to  the  equity  of  redemption,  by  rea- 
son of  the  intermediate  equity  which  the  complainant  had  by 
vii-tue  of  his  mortgage.  The  establishment  of  a  different  prin- 
ciple would  bring  us  back  to  the  doctrine  of  tacking;  or  a 
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merger  which  would  oat  off  the  oompLBinant's  mortgage  alto- 
gether. 

That  the  Uen  of  the  prior  mortgage  still  contmnes  in  such  a 
case,  as  against  the  intermediate  mortgage,  is  distinctly  recog- 
nized hj  Chancellor  Kent  in  the  case  of  MsKLnetry  y.  Merviriy  8 
Johns.  Ch.  446,  in  a  case  precisely  like  the  present  in  that  re- 
spect: See  also  Crow  y.  Tinsley,  6  Dana,  402.  If  the  mortgagee 
is  considered  as  holding  the  legal  estate  and  the  mortgagor  the 
mere  equity,  the  effect  of  a  merger  would  be  to  unite  to  their 
prior  mortgage  the  equity  of  redemption  purchased  by  these  de- 
fendants, so  as  to  oyerreach  the  junior  incumbrance  altogether, 
at  law,  and  leaye  him  to  his  remedy  in  equity  only.  And  when 
he  comes  here  to  ask  equity  he  must  do  equity  by  paying  off 
the  first  incumbrance.  The  same  result  follows  if  a  mortgagee 
is  considered  as  haying  a  mere  equitable  lien  upon  the  land 
for  the  payment  of  his  debt.  In  that  case  the  second  mort- 
gagee, when  he  seeks  the  aid  of  this  court  to  obtain  satis- 
faction of  his  mortgage,  by  a  foreclosure  and  sale  of  the 
equity  of  redemption,  which  equity  of  redemption  in  this 
present  case  belongs  to  the  owners  of  the  senior  mortgage, 
must  still  pay  off  such  senior  mortgage  which  is  due  in  equity, 
eyen  if  there  is  a  legal  merger.  In  this  case,  therefore,  if  the 
facts  as  they  now  appear  had  been  truly  stated  in  the  bill,  the 
defendants  might  haye  obtained  a  correction  of  the  erroneous 
decree  by  a  boll  of  reyiew.  But  in  consequence  of  the  false 
allegation  in  the  bill  that  the  prior  mortgage  was  paid  off  to  the 
original  mortgagee,  instead  of  stating,  as  the  fact  was,  that  the 
defendants  bought  the  mortgage  and  took  the  assignment 
thereof,  the  decree  is  right  upon  the  case  as  made  by  the  bill. 
Ko  relief  therefore  can  be  giyen  to  the  defendants  unless  the 
court  has  the  power,  in  this  stage  of  the  proceedings,  to  open 
the  order  to  take  the  bill  as  confessed,  and  all  the  subsequent 
proceedings,  to  enable  them  to  put  in  an  answer,  denying  the 
erroneous  statement  in  the  bill  that  their  mortgage  had  been 
paid  and  was  legally  satisfied,  upon  such  terms  and  conditions 
as  may  be  just  and  equitable  in  regard  to  the  complainant. 

I  think  the  counsel  for  these  defendants  has  been  successful 
in  showing  that  it  is  within  the  power  of  the  court  to  open  a 
regular  decree  by  default,  eyen  after  enrollment,  for  the  purpose 
of  giying  a  defendant  an  opportunity  to  make  his  defense;  where 
sudi  defense  is  meritorious,  and  he  has  not  been  heard  in  relation 
thereto,  either  l^  mistake  or  accident,  or  by  the  negligence  of 
his  solicitor.     The  cases  of  Kemp  y.  Squire^  1  Yes.  sen.  205,  and 
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of  Bobson  T.  CranweU,  1  Dick.  61,  show  that  the  enrollment 
may  be  discharged  when  necessaiy,  for  the  purpose  of  opening 
the  decree.  And  in  Beekman  t.  Peck,  3  Johns.  Ch.  415,  Chan- 
cellor Kent  set  aside  a  regular  decree  by  default,  upon  motion, 
after  enrollment,  to  let  in  a  defense  upon  the  merits.  The  case 
of  ErurinY,  VirU,  6  Mimf.  267,  also  shows  that  this  is  the  proper 
course,  where  the  error  can  not  be  corrected  by  a  rehearing  or 
upon  a  bill  of  review.  The  &ct  that  there  has  been  a  sale  in 
this  case  forms  no  objection  to  the  application,  as  the  complain- 
ant himself  bid  in  the  premises,  for  the  amount  due  on  his  mort- 
gage with  costs,  and  has  not  parted  with  his  interest  therein  to 
a  bona  Jlde  purchaser,  or  incumbrancer.  The  decree  may  be 
permitted  to  stand,  and  he  may  keep  the  premises  at  the  price 
for  which  he  has  purchased  them,  in  case  he  elects  to  pay  the 
principal  and  interest  due  on  the  prior  mortgage  within  twenty 
days,  deducting  therefrom  his  taxable  costs  of  opposing  this  ap- 
plication. If  he  does  not  think  proper  to  do  that,  the  order  to 
take  the  bill  as  confessed  against  Pinckney  and  Bertine,  and  aU 
subsequent  proceedings,  must  be  set  aside;  and  the  enrollment  of 
the  decree  must  be  discharged  and  the  master's  deed  canceled, 
and  those  defendants  be  let  in  to  answer  and  defend  the  suit  so 
far  as  relates  to  their  claim  or  priority  under  their  mortgage, 
upon  payment  of  the  costs  of  the  order  to  take  the  bill  as  con- 
fessed and  of  all  subsequent  proceedings.  The  costs  in  that 
case  must  be  paid  within  twenty  days  after  service  of  a  copy  of 
the  taxed  bill  on  the  defendant's  solicitor,  and  their  answer  is  to 
be  put  in  within  the  same  time. 


Mebobb  of  Mortoaoe  in  EQumr  of  BEDEMPnoir:  See  BwU  v.  JTtmi;  25 
Am.  Deo.  400.  and  other  cases  and  notes  in  this  series  referred  to  in  the  note 
thereto.  The  principle  enunciated  in  the  foregoing  opinion,  that  where  a 
mortgage  and  equity  of  redemption  unite  in  the  same  person,  they  will  not 
mei^e  in  equity  against  the  intention  of  the  parties,  and  where  it  is  for  the 
interest  of  the  person  in  whom  the  legal  and  equitable  titles  are  united  that 
they  should  be  kept  distinct,  is  referred  to  with  approval  in  Shed  ▼.  Spraktr^ 
8  Paige,  196;  ThompMon  v.  Van  VeehUn,  27  N.  Y.  679;  S.  C,  6  Abb.  Pr.  464; 
6  Bosw.  465;  Casey  v.  BtUtolph,  12  Barb.  639;  Warner  ▼.  Blakeman^  36  Id. 
524;  Schermerhom  v.  Merrill,  1  Id.  516;  Day  v.  Mocney,  4  Hun,  134;  C^ 
V.  WhHe,  12  N.  Y.  533;  Payne  v.  WiUon,  74  Id.  354. 

Opening  Dbcbbb  avtxb  Enrollmxnt. — ^The  general  rule  Is,  that  a  decree 
reguUrly  enrolled  can  not  be  altered,  except  by  a  bill  of  review:  lABiif  ▼. 
Shaw,  59  m.  76.  But  a  decree  by  default  may  without  doubt  be  opened  t» 
let  in  a  defense  on  the  merits  of  which  a  party  has  been  deprived  hy  the 
negligence  of  his  counsel:  Tripp  v.  Vincent,  8  Paige  Ch.  180;  CfmrUi  ▼.  Bat- 
lagh,  4  Edw.  Ch.  639;  Naah  v.  Weitnwrt,  33  Barb.  150;  Tkompmm  v.  Oonicitiig^ 
5  Allen,  82,  all  referring  to  MiUspoMgh  v.  McBride* 
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NODINE  V.  GbEENEIELD. 

[7  Piaox's  Chaicckst,  5U.] 

DiTOBXs  Takb  Vbstbd  Rsmaisdbbs  in  Feb,  when.— Where  a  tettator, 
after  empowering  his  execators  to  sell  his  realty,  eto.,  gives  the  rents  and 
profits  of  such  as  shall  remain  unsold  from  time  to  time,  together  with 
the  income  of  certain  investments,  to  his  wife  for  life,  and  devises  the 
principal  of  sach  investments  and  the  residue  of  his  realty  and  personalty 
after  his  wife's  death  to  the  children  of  a  certain  brother,  who  should 
then  be  living,  and  to  the  lawful  issue  of  those  who  should  be  deoeased,  per 
aiirpet,  the  wife,  at  the  testator's  death,  takes  a  life  estate  in  the  realty, 
and  the  children  of  tl\e  testator's  brother  then  in  being  take  vested  re- 
mainders in  fee  as  tenants  in  fee,  subject  to  open  and  let  in  after-born 
children,  and  also  subject  to  be  defeated  by  a  sale  by  the  executors,  and 
are  necessary  parties  to  a  suit  to  foreclose  a  mortgage  given  by  the  testa- 
tor on  snch  realty. 

PajsroB  TO  FoB£CLOsusB  Suit. — Persons  havino  Funr&s  Continoent 
Intebbsts  in  the  equity  of  redemption  need  not  be  made  parties  to  a  suit 
to  forecloee  a  mortgage,  but  those  in  esse  having  the  first  vested  estate 
of  inheritance  are  necessary  parties  to  make  the  decree  a  bar  to  their 
right  or  to  that  of  any  contingent  remainder-man  not  made  a  party. 

Bill  for  specific  performance  of  a  contract  to  purchase  a  cer- 
tain lot.  The  purchaser  refused  to  complete  the  contract  be- 
cause the  vendor  could  not  make  a  good  title.  A  reference  wm 
directed  to  a  master,  who  reported  in  favor  of  the  title.  It 
appeared  that  the  plaintiff's  title  was  acquired  under  a  foreclos- 
ure sale  of  the  said  lot  on  a  mortgage  executed  by  one  J.  Buden. 
After  the  mortgage  was  executed  Buden  made  his  will,  empow- 
ering his  executors  to  sell  and  convey  his  realty,  and  directing 
them  to  sell  his  personalty  and  invest  the  proceeds  in  certain 
permanent  securities.  He  then  gave  the  income  of  those  invest- 
ments, with  the  rents  and  profits  of  the  real  estate  remaining 
unsold  from  time  to  time,  to  his  wife  for  life,  and  after  her  death 
devised  the  principal  of  the  investments  aforesaid,  and  aU  the 
lands,  tenements,  property,  and  effects  then  belonging  to  his 
estate,  to  the  children  of  his  brother,  A.  Buden,  who  should  then 
be  living,  and  to  the  lawful  issue  of  those  who  should  be  de- 
ceased, per  stirpes,  and  in  default  of  such  children  or  issue,  then 
over.  At  the  death  of  the  testatdr,  his  wife,  his  brother  (who 
was  his  only  heir  at  law),  and  a  number  of  children  of  the  latter 
were  still  living,  and  a  number  of  children  had  been  bom  since. 
The  mortgage,  being  unpaid,  was  foreclosed  after  the  mortgagor's 
death,  the  executors,  the  widow,  and  the  brother  only  being 
made  parties.  Other  facts  appear  from  the  opinion.  The  case 
came  before  the  chancellor  on  exceptions  to  the  master's  report 
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J,  L,  Masaiiy  for  the  complainant. 
J.  W.  C^ard,  for  the  defendants. 

Walwobth,  Chancellor.  The  objection  to  the  title  in  this 
cause  IB,  that  the  children  of  A.  Buden,  who  were  in  existence 
at  the  time  the  bill  of  foreclosure  was  filed,  and  who  were  the 
first  devisees  of  the  remainder  in  fee  after  the  termination  of  the 
life  estate  of  the  widow,  were  not  made  parties  to  the  suit;  and 
that  their  equity  of  redemption  was,  therefore,  not  extinguished 
by  the  sale  under  the  decree  in  that  suit.  This  objection  ap- 
pears to  be  well  taken;  and  the  master  therefore  erred  in  report- 
ing that  the  complainant  could  give  a  good  title. 

No  estate  whatever  was  vested  in  the  executors  in  this  case  by 
the  will  of  the  testator;  but  they  had  a  mere  power  in  trust  to 
sell  and  convey  the  estate  for  the  purposes  of  the  will.  Neither 
did  the  legal  title  to  the  premises  descend  to  the  heir  at  law  of 
the  testator  until  the  execution  of  such  power;  for  by  the  terms 
of  the  will,  the^  rents  and  profits  of  the  real  estate  remaining 
unsold  are  devised  to  the  widow  for  life,  and  the  estate  itself,  if 
not  sold  by  the  executors,  is  devised  to  the  children  of  his 
brother  who  may  be  living  at  the  time  of  her  death.  Upon  the 
death  of  the  testator,  therefore,  the  widow  took  a  life  estate  in 
the  premises,  and  the  children  of  A.  Buden,  who  were  then  in 
esse,  took  vested  remainders  in  fee,  as  tenants  in  common  therein, 
subject  to  open  and  let  in  after-bom  children;  and  subject  to  be 
divested  by  death  during  the  life-time  of  the  widow,  or  to  be  de- 
feated by  the  execution  of  the  power  of  sale  by  the  executors  or 
the  survivor  of  them:  Doe  v.  Provoost,  4  Johns.  61  [4  Am.  Dec. 
249] ;  Doe  v.  Martin,  4  T.  B.  89;  OsifreyY.  Bury,  1  Ball  &  Bea.  53. 
Where  there  is  a  contest  in  chanceiy  in  relation  to  real  estate, 
or  where  a  mortgagee  wishes  to  foreclose  a  mortgage,  in  a  case 
where  there  are  several  future  and  contingent  interests  in  the 
equity  of  redemption,  it  is  not  necessary  to  make  eveiy  person 
having  or  claiming  a  future  and  contingent  interest  in  the  prem- 
ises a  pariy  to  the  bUl,  in  order  to  bar  his  right  or  daim,  by  the 
decree  in  the  cause;  but  it  is  sufficient,  if  the  person  who  has 
the  first  vested  estate  of  inheritance,  and  all  other  persona  hav- 
ing or  claiming  prior  rights  or  interests  in  the  premises,  are 
brought  before  the  court :  Stoxy^s  Eq.  PL ,  p.  140,  sec.  144;  p.  182, 
sec.  198;  1  West,  619;^  Ambl.  564.'  The  person  having  the 
first  estate  of  inheritance,  and  who  is  in  ease,  appears,  however, 
to  be  a  necessaiy  party  to  a  bill  of  foreclosure,  to  make  the  de- 

1.  Hopkins  t.  Hopkim.  i.  Mqfnotdtom  ▼.  PcrKiu. 
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cree  a  bar  either  to  his  right,  or  to  the  right  of  any  contingent 
lemainder-man  who  is  not  made  a  party  to  the  suit.  In  the  case 
of  Gore  y.Stackpoole,  1  Dow,  31,  in  the  house  of  lords,  upon  an 
appeal  from  Ireland,  Lord  Chancellor  Eldon  said,  it  was  clear 
equitable  law,  that  in  order  to  make  a  foreclosure  valid  as  against 
all  claimants,  he  who  had  the  first  estate  of  inheritance  must  be 
brought  before  the  court;  and  even  then,  the  intermediate  remain- 
der-men for  life  ought  to  be  brought  before  the  court,  to  give 
them  an  opportunity  to  pay  off  the  mortgage  if  they  thought 
fit:  See  also  Coote's  L.  of  Mort.  522;  Tatea  v.  Hambly,  2  Atk. 
237.  In  this  case,  the  children  of  A.  Buden,  who  were  in  ease 
at  the  time  of  filing  the  bill  of  foreclosure,  had  the  first  estate 
of  inheritance  in  the  mortgaged  premises,  in  remainder  after 
the  termination  of  the  life  estate  of  the  widow;  and  not  being 
made  parties,  neither  they  nor  the  children  bom  subsequently 
were  bound  by  the  decree.  The  exception  to  the  master's  re- 
port must  therefore  be  allowed,  with  costs. 

It  appears  by  the  report  of  the  master  that  it  was  proved  be- 
fore him  that  the  estate  of  the  decedent  was  insufiicient  to  pay 
the  several  leg^jles  charged  thereon  after  satisfying  the  debts. 
If  such  was  line  fact,  it  was  unquestionably  the  duty  of  the  sur- 
viving eJCKmtors  to  sell  the  equity  of  redemption,  or  to  release 
it  to  P^  mortgagees  in  satisfaction  of  their  debt  if  the  value 
thereof  did  not  exceed  the  amount  due.  And  as  the  surviving 
executor  has  not  only  the  power  but  is  actually  directed  by  the 
will  to  sell  the  estate  and  pay  the  debts  and  legacies,  it  is  prob- 
able a  perfect  title  may  still  be  procured  by  the  complainant  by 
a  conveyance  of  the  equity  of  redemption  by  the  executor;  which 
equity  is  probably  worth  nothing  beyond  the  amount  due  on  the 
mortgage.  If  a  perfect  title  to  the  premises  can  be  made  in 
that  way,  I  will  reserve  the  right  to  the  complainant  to  make 
such  an  application  on  the  subject  as. he  may  think  proper.  But 
as  the  defendants  have  probably  sustained  a  serious  injury  by 
the  delay,  and  by  the  inability  of  the  complainant  to  give  them 
a  good  title  at  the  time  when  their  contract  of  purchase  should 
have  been  consummated  by  a  conveyance,  which  would  render 
it  improper  to  compel  a  specific  peiiormance  upon  a  new  title 
now  to  be  procured,  I  can  not  give  any  further  directions  on 
the  subject  without  affording  them  an  opportunity  to  be  heard 
in  relation  to  the  right  of  the  complainant  to  compel  them  to 
take  the  title  if  it  can  now  be  made  perfect. 

Vesrd  Remainder  ik  Fsb»  Devtses  Takes,  when:   See  Doe  v.  Pro- 
4  Am.  De&  249;  Jackton  v.  MerriUy  6  Id.  213.     The  foregoing  de- 
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eidon  is  cited  on  this  point  in  Wood  ▼.  Mather^  88  Barb.  477>  and  is  oooh 
mented  on  and  diatingaiahod  in  Sokier  ▼.  WUttcanSt  I  Cart.  403»  and  in  Ln- 
roeque  ▼.  Clark,  I  Bedf.  471;  a  C,  Taok.  94. 

Pabtu  to  Fobiolosubs  Suit:  Q^eJohnY.  BmU,  12  Am.  Deo.  245;  New- 
man ▼.  OftopmoiH  14  Id.  766;  Hundley  v.  WM,  20  Id.  189.  The  principal 
caae  is  dted  on  this  point  in  Dixliy  t.  Bureheil,  13  Abb.  Ft.  (N.  S.)  268,  and 
^Irsvoott  ▼.  (Trace,  53  N.  Y.  254.  It  ia  dted  alao  on  an  analogooa  quaatioD  in 
Mead  ▼.  JIUesA^tf,  17  N.  Y.  215. 


Beesd  V.  Whbaton. 

[7  PAzaa's  Obaugsst,  MS.] 

To  Bmtitu  Judomxht  Cbeditdr  to  Rkliev  in  Equitt  to  obtain  pay- 
ment of  hia  judgment,  on  the  ground  that  he  haa  exhaosted  hia  remedy 
at  law,  he  mnat,  by  hia  bill,  show  affirmatively  if  the  judgment  ia  ooa 
upon  which  exeoation  may  be  iaaaed  to  any  county  in  the  atate,  th«t  he 
haa  iaaued  execution  to  the  county  where  the  defendant  then  raaided, 
which  execution  was  returned  unsatisfied,  or  must  show  a  legal  and  soifi- 
oient  excuse  for  not  doing  so. 

Appeal  from  a  refusal  bj  the  vice-chancellor  to  diBSolye  an 
mjunction.  From  the  bill  it  appeared  that  the  complainant, 
having  a  judgment  against  the  defendant,  had  issued  execuidon 
thereon  to  Gtenesee  county,  which  was  returned  unsatisfied;  bat 
it  was  not  averred  that  the  defendant  resided  in  that  county  at 
that  time.  The  defendant  averred  in  his  answer  that  before  the 
recovery  of  judgment  he  had  removed  to  Niagara  county,  of 
which  the  complainant  was  informed  when  the  execution  waa 
returned,  and  that  at  the  date  of  the  execution  he  had  property 
in  that  county  subject  to  levy  sufficient  to  satisfy  it. 

N.  BtUf  jun.,  for  the  appellant. 

W.  L.  F.  Warrerij  for  the  respondent. 

Walwobth,  Chancellor.  It  is  evident  in  this  case  that  the 
complainant  has  not  exhausted  his  remedy  at  law  on  his  judg- 
ment. And,  if  the  averments  in  the  answer  are  true,  there  haa 
not  even  been  a  bona  Jide  attempt  to  collect  the  debt  out  of  the 
defendant's  property.  But  as  the  allegations  in  the  answer, 
that  the  defenduit  lived  in  Niagara  county  at  the  time  of  inwi^T>g 
the  execution,  and  that  the  complainant  well  knew  that  fact  at 
the  time  of  filing  his  bill  in  this  suit,  are  not  responsive  to  any- 
thing contained  in  the  bill,  the  vice-chancellor  would  probably 
have  been  right  in  disregarding  them,  if  the  bill  itself  had 
shown  sufficient  to  have  authorized  the  issuing  of  the  injunction 
originally.    The  bill,  however,  is  defective  in  substance  in 
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respect;  as  there  is  no  averment  therein  that  the  defendant,  at 
the  time  of  the  issuing  of  the  execution  to  the  sheriff  of  Genesee, 
was  a  resident  of  that  county,  or  that  he  ever  had  resided  there. 
In  the  case  of  LeggeU  v.  Hopkins  and  Smithy  7  Paige,  149,  it  was 
decided  that  where  the  judgment  was  in  the  common  pleas,  so 
that  an  execution  could  not  be  issued  to  any  other  county  than 
that  in  which  the  judgment  was  obtained,  it  would  be  sufficient 
to  issue  an  execution  to  the  sheriff  of  that  county,  although  the 
defendant  resided  elsewhere.    In  such  a  case  it  is  not  necessary, 
in  the  bill,  to  say  anything  about  the  defendant's  residence. 
But  where  the  judgment  is  in  the  supreme  coturt,  so  that  an  exe- 
cution may  be  issued  to  any  part  of  the  state,  or  where  the  bill 
is  founded  upon  a  decree  of  the  coturt  of  chancery,  the  process 
of  which  court  may  also  be  sent  into  any  county,  the  complain- 
ant who  comes  into  this  court  for  relief  upon  the  ground  that  he 
has  exhatuted  his  remedy  by  execution  on  the  judgment  or  de- 
cree, must  show  affirmatiTely,  by  his  bill,  that  he  has  issued  his 
execution  to  the  sheriff  of  the  county  where  the  defendant  re- 
sided at  the  time  such  execution  was  issued;  or  he  must  insert 
some  other  averment  showing  a  sufficient  and  legal  excuse  for 
not  sending  his  execution  to  the  county  where  the  defendant  re- 
sides.   If  the  defendant  has  removed  from  the  state,  or  if  his 
residence,  upon  diligent  search  and  inquiry,  can  not  be  found, 
that  may  be  a  sufficient  excuse  for  sending  the  execution  to  the 
county  where  he  resided  at  the  time  of  the  commencement  of  the 
original  suit  against  him,  or  where  his  last  known  place  of  resi- 
dence was.    But  such  an  excuse  will  not  avail  the  complainant 
where  it  distinctly  appears  that  previous  to  the  filing  of  the  bill 
here,  he  is  informed  that  the  defendant  has  a  fixed  residence  in 
this  state;  in  case  he  has  visible  prox>erty  there  subject  to  sale  on 
execution,  sufficient  to  satisfy  the  debt  and  costs.    Where  it  is 
necessary  to  show  that  the  complainant  has  exhausted  his  remedy, 
by  the  issuing  of  an  execution  to  the  county  where  the  defend- 
ant resides,  it  is  not  sufficient  merely  to  describe  the  defendant 
in  the  bill  as  a  resident  of  a  particular  town  or  county;  as  that 
description  of  the  defendant,  even  if  it  could  be  considered  as 
sworn  to  by  the  comjdainant,  merely  relates  to  the  time  of  filing 
the  bill;  and  is  not  an  averment  of  residence  at  the  time  of  is- 
suing the  execution.    But  here  the  defendant  is  not  even  de- 
scribed as  being  a  resident  of  the  county  to  which  the  execution 
issued,  either  at  the  time  of  filing  the  complainant's  bill,  or  at 
any  time  previous  thereto.    As  there  was  nothing  in  the  bill  to 
show  that  the  complainant  had  exhausted  his  remedy  at  law,  so 
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as  to  authorize  him  to  come  into  this  court  for  relief,  the  vice- 
chancellor  was  clearly  wrong,  in  refusing  to  dissolve  the  injuno- 
tion,  which  had  been  erroneously  allowed  upon  the  bill  itself. 
His  decision  must,  therefore,  be  rsTersed,  with  costs;  and  the 
injunction  is  dissolved. 

JuDOXENT  Cbsditob  MUST  Show  Lioal  Buodieb  ExBAUsnED  Iwfora  re* 
sorting  to  equity  to  obtain  satisfaction:  Screven  ▼.  Bo&tick,  16  Am.  Dec  664; 
Candler  ▼.  PeUit,  19  Id.  399;  Beck  ▼.  BurdeU,  Id.  436;  EdmetUm  v.  Dpde^  Id. 
454.  T6  the  same  effect  is  Voorheesx.  Howard,  4  Keyes,  383;  a  C,  4  Abb. 
App.  Deo.  504,  citing  the  principal  case.  The  particular  point  decided  above, 
that  in  cases  of  this  kind  where  execution  may  issue  to  any  county  in  the 
state,  the  creditor  must  show,  by  his  bill,  that  execution  has  been  issued  to 
the  county  where  the  debtor  then  resided  or  show  a  legal  excuse  fc  not  doing 
so,  is  approved,  and  the  case  followed  in  Merchanit'  efe.  BatUs  ▼.  Orf/mL  10 
Paige,  520;  5fiiJ<A  ▼.  .Fi<cA,  Clarke's  Ch.  266;  fTAesfer  v.  fTeerBMNw,  3  Sandf 
Ch.  699;  Paiyne  y.  ShMont  63  Barb.  176. 


Bbandbeth  v.  Lanob. 

[8  pAzex'B  Gbahokby,  94.] 

IirjUKonoN  TO  Restslais  Pcblicatiox  of  a  Libbl  holding  the  eompbinsnt 
up  to  ridicule  will  not  lie,  where  such  publication  will  not  be  an  inTaaioa 
of  rights  of  literary  or  other  property  of  the  complainant. 

Bnx  for  an  injunction  to  restrain  the  defendants  perpetoallj 
from  publishing  a  ludicrous  pretended  biography  of  the  com- 
plainant, -with  intent  to  libel  him  and  bring  him  into  public  dis- 
grace and  contempt  by  attributing  to  him  Taiious  ridiculous  and 
disgraceful  adventures.  The  bill  set  out  that  the  complainant 
was  the  proprietor  and  vendor  of  a  valuable  nostrum  known  as 
<«  Brandreth's  vegetable  universal  pills,"  which,  bj  extensive 
advertising,  had  become  the  source  of  a  comfortable  income  to 
the  complainant.  It  also  set  out  certain  alleged  facts  going  to 
show  that  the  proposed  publication  originated  in  a  desire  of  one 
of  the  defendants  to  revenge  himself  upon  the  complainant  for 
having  discharged  him  from  his  employ.  There  was  alsu  set  out 
at  length  the  first  sheet  of  the  proposed  work,  containing  the 
title-page,  a  ludricrous  preface,  table  of  contents,  etc.  Demuixer 
to  the  bill. 

James  SmUh,  for  the  complainant. 

T.  W.  Clarke  and  8.  Sherwood,  for  the  defendants. 

Wai.worth,  Chancellor.  It  is  very  evident  that  this  court  can 
not  assume  jurisdiction  of  the  case  presented  by  the  complain' 


July,  1839.]  Brandreth  v.  Lance.  869 

anf  8  bill,  or  of  any  other  case  of  the  like  nature,  mthout  infring- 
ing npon  the  liberty  of  the  press,  and  attempting  to  exercise  a 
power  of  prerentiYe  jnstice  which,  as  the  legislature  has  decided, 
can  not  safely  be  introsted  to  any  tribunal  consistently  with  the 
principles  of  a  free  goyemment:  2  B.  S.  787,  sec.  1,  and  re- 
Tiaers'  note.  This  bill  presents  the  simple  case  of  an  application 
to  the  court  of  chanceiy  to  restrain  the  publication  of  a  pamph- 
let which  purports  to  be  a  Hteraiy  work,  undoubtedly  a  tale  of 
fiction,  on  the  ground  that  it  is  intended  as  a  libel  upon  the 
complainant.  The  court  of  star  chamber  in  England  once  exer- 
daed  the  power  of  cutting  off  the  ears,  branding  the  foreheads, 
and  slitting  the  noses  of  the  Hbelers  of  important  personages: 
Hudson's  Star  Ohamber,  2  Collect.  Jurid.  221.  And,  as  an  inci- 
dent to  such  a  jurisdiction,  that  court  was  undoubtedly  in  the 
habit  of  restraining  the  publication  of  such  libels  by  injunction. 
Since  that  court  was  abolished,  however,  I  belieye  there  is  but 
one  case  upon  record  in  which  any  court,  either  in  this  country 
or  in  XSngland,  has  attempted,  by  an  injunction  or  order  of  the 
court,  to  prohibit  or  restrain  the  publication  of  a  libel,  as  such, 
in  anticipation.  In  the  case  to  which  I  allude,  the  notorious 
SeroggB,  chief  justice  of  the  court  of  king's  bench,  and  his  asso> 
dates,  decided  that  they  might  be  safely  intrusted  with  the 
power  of  prohibiting  and  suppressing  such  publications  as  they 
might  deem  to  be  libelous.  They  accordingly  made  an  order  of 
the  court  prohibiting  any  person  from  printing  or  publishing  a 
periodical,  entitled  "  The  Weekly  Packet  of  Advice  from  Rome, 
or  the  History  of  Popery."  The  house  of  commons,  however, 
conaidfired  this  extraordinary  exercise  of  power  on  the  part  of 
SeroggB  as  a  proper  subject  of  impeachment:  8  Howell's  State 
Trials,  198.  And  I  believe  ^o  judge  or  chancellor  from  that 
time  to  the  present  has  attempted  to  follow  that  precedent. 
There  is,  indeed,  in  the  reported  case  of  Du  Bost  v.  Beresfard,  2 
Camp.  611,  which  was  an  action  of  trespass  against  the  defend- 
ant for  destroying  a  libelous  picture,  a  most  extraordinary 
declaration  of  Lord  Ellenborough,  that  the  lord  chancellor,  upon 
an  application  to  him,  would  have  granted  an  injunction  against 
the  exhibition  of  the  libelous  painting.  It  is  said,  however,  in  a 
note  to  Eame'a  case,  in  the  state  trials,  that  this  declaration  of 
Lord  Ellenborough,  in  relation  to  the  power  of  the  lord  chan- 
cellor to  restrain  the  publication  of  a  libel  by  injunction,  ex- 
cited great  astonishment  in  the  minds  of  all  the  practitioners  in 
the  courts  of  equity:  20  Howell's  St.  Tr.  799.  It  must  unques- 
ti«>Tuiblv  bs  considered  as  a  hasty  declaration,  made  without 
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reflection  during  the  progress  of  a  trial  at  nisi  priua;  and  as  sacih 
it  is  not  entitled  to  any  weight  whatever. 

The  utmost  extent  to  which  the  court  of  chancery  has  eyer 
gone  in  restraining  any  publication  by  injunction,  has  been  upon 
the  principle  of  protecting  the  rights  of  property.  Upon  this 
principle  alone  Lord  Eldon  placed  his  decision,  in  the  case  of 
Oee  V.  FrUchard,  2  Swanst.  403,  continuing  the  injunction  which 
restrained  the  defendant  from  publishing  copies  of  certain 
letters  written  to  him  by  the  complainant.  But  it  may,  perhaps, 
be  doubted  whether  his  lordship  in  that  case  did  not,  to  some 
extent,  endanger  the  freedom  of  the  press  by  assuming  juris- 
diction of  the  case  as  a  matter  of  property  merely,  when  in  fact 
the  object  of  the  complainant's  bill  was  not  to  prevent  the 
publication  of  her  letters  on  account  of  any  supposed  interest 
she  had  in  them  as  Hteraiy  property,  but  to  restrain  the  pub- 
lication of  a  private  correspondence,  as  a  matter  of  feeling  only. 
His  decision  in  that  case  has,  however,  as  I  see,  received  the  un- 
qualified approbation  of  the  learned  American  commentator  on 
equity  jurisprudence:  See  2  Story's  Eq.  222,  sec.  948. 

In  this  case  the  complainant  does  not  claim  the  exercise  of 
the  extraordinary  jurisdiction  of  this  court  on  the  ground  of 
any  violation  of  the  rights  of  literary  property,  or  because  a 
work  is  improperly  attributed  to  him  which  will  be  likely  to  in- 
jure his  reputation  as  an  author,  or  even  as  a  manufacturer  of 
pills.  For  although  his  counsel  insist  that  it  must  necessarily 
have  the  efiEect  to  injure  the  sale  of  his  pills,  he  has  not  alleged 
in  his  bill  that  he  even  believes  it  will  have  any  such  effect. 
And  in  the  absence  of  such  an  allegation,  I  am,  as  a  matter  of 
opinion,  inclined  to  the  belief  that  with  that  class  of  persons 
who  would  be  likely  to  buy  and  take  his  '*  universal  pills,"  as  a 
general  remedy  for  any  and  every*  disease  to  which  the  human 
body  is  subject,  the  supposition  that  he  was  the  author  of  the 
publication  in  question,  and  was  also  the  extraordinary  person- 
age which  this  table  of  the  contents  of  the  work  indicates,  would 
be  very  likely  to  induce  them  to  purchase  and  use  his  medicine 
the  more  readily.  As  the  publication  of  the  work,  therefore, 
which  is  sought  to  be  restrained,  can  not  be  considered  as  an 
invasion  of  the  rights  either  of  literary  or  medical  property,  al- 
though it  is  unquestionably  intended  as  a  gross  libel  upon  the 
complainant  personally,  this  court  has  no  jurisdiction  or 
authority  to  interfere  for  his  protection.  And  if  the  defendants 
persist  in  their  intention  of  giving  this  libelous  production  to 
the  public,  he  must  seek  his  remedy  by  a  dvil  suit  in  a  court  of 
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law;  or  hj  instdtating  a  criminal  prosecution,  to  the  end  that 
the  libelers,  upon  conviction,  may  receive  their  appropriate  pun- 
ishment, in  the  penitentiaiy  or  otherwise. 

The  demuirers  must  be  allowed,  and  the  complainant's  faill 
dismissed,  as  to  these  defendants,  with  costs. 


iKJUTfcnoN  AOAnrsT  PuBUCATioN  OF  Lettbr:  See  Denis  v.  Leclere^  5  Am. 
Dec.  712,  and  note.  The  principle  annottnoed  by  Chancellor  Walworth  in  the 
dednon  above  reported,  that  chancery  will  not  interfere  to  restrain  any  pub- 
lication, except  with  a  view  to  protecting  the  complainant's  rights  of  literary 
or  other  property,  is  approved  in  Wetmorf.  v.  ScoveU,  3  £klw.  Ch.  529;  Woolsep 
T.  Judd,  4  Daer,  597»  per  fiosworth,  J.,  dissenting;  and  in  New  Tcrk  Jwten/Sk 
OwanUan  8oc  ▼.  Booeeveli,  7  Daly,  189.  See  also  articles  in  4  Cent.  L.  J. 
171,  and  9  Id.  314. 


Bell  v.  Locke. 

[8  PAzaa's  Obavobbt,  76.] 

IxjuMonom  aaAiNsr  Pubushino  a  Nkwspapkr  or  thx  Same  Name  as 
complainant's  for  the  fraadnlent  purpose  of  deceiving  the  pnblic  and  de- 
priTing  the  complainant  of  the  good  will  of  his  paper,  will  lie,  but  not 
where  the  simulation  is  not  such  as  is  calculated  to  lead  the  public  to 
beUsTO  that  it  is  in  reality  the  same  paper,  so  as  to  injure  the  circulation 
of  the  complainant's  paper. 

Obdxb  to  show  cause  why  an  injunction  should  not  be  granted 
restraining  the  publication  of  a  certain  newspaper.  The  facts 
appear  from  the  opinion. 

21  W,  Thicker,  for  the  complainant. 

W.  2>.  Crafty  for  the  defendant. 

Walwobtb,  Chancellor.  The  allegation  in  the  oomplainantTs 
bill  is,  that  the  defendant  has  assumed  the  name  of  the  com- 
plainant's newspaper,  for  the  fraudulent  purpose  of  imposing 
upon  the  public  and  supplanting  him  in  the  good  will  of  his 
established  paper  by  simulating  the  name  and  dress  thereof; 
with  the  intent  to  cause  it  to  be  understood  and  beUeyed  by  the 
community  that  the  defendant's  newspaper  was  the  same  as  the 
complainant's,  and  thereby  to  injure  the  circulation  of  the  latter. 
If  this  were  in  fact  so,  I  should  have  no  difficulty  in  making 
this  order  absolute.  For  although  the  business  of  publishing 
newspapers  ought,  in  a  free  country,  to  be  always  open  to  the 
most  unlimited  competition,  fraud  and  deception  certainly  are 
not  essential  to  the  most  perfect  freedom  of  the  press.  There 
is  indeed  no  patent  right  in  the  names.  Yet  as  the  names  of 
party  newq>apers,  in  these  days,  have  no  necessary  connectioQ 
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with  the  principles  which  they  advocate,  and  are  manofactured 
as  readily  as  the  new  names  if  not  the  new  principles  of  polit- 
ical parties,  there  could  be  very  little  excuse  for  the  editor  of  a 
new  paper  who  should  adopt  the  precise  name  and  dress  of  an 
old  established  paper;  which  would  be  likely  to  interfere  with 
the  good  will  of  the  latter,  by  actually  deceiving  its  patrons. 
In  the  case  of  Hogg  v.  Kirby,  2  Yes.  226,'  Lord  Eldon  consid- 
ered the  publication  by  the  defendant,  of  what  upon  its  face 
purported  to  be  a  continuation  of  the  plaintiff's  magazine,  to  be 
such  a  fraud  upon  the  good  will  of  that  periodical  work  as  to 
call  for  the  interference  of  the  court  of  chancery.  And  in  tibe 
more  recent  case  of  Knait  v.  Morgan,  2  Keen,  218,  Lord  Lang- 
dale  granted  an  injunction  to  restrain  the  defendant  from  run- 
ning an  omnibus,  having  upon  it  such  names,  words,  and  devices 
as  to  form  a  colorable  imitation  of  those  which  had  previously 
been  placed  upon  the  omnibuses  of  the  plaintiff;  with  the  evi- 
dent intention  of  obtaining  a  part  of  the  business  of  the  latter 
by  deceiving  the  public.  And  this  decision  of  the  master  of  the 
loUs  was  subsequently  affirmed  by  Lord  Cottenham  upon  appeal. 
The  defendant  in  the  present  case,  however,  expressly  denies 
that  the  new  paper  which  he  edits  is  published  under  the  name 
of  New  Era  with  the  intention  of  thereby  inducing  the  public  to 
suppose  it  is  the  same  paper  as  the  ''Democratic  Bepublieaa 
New  Era."  Neither  do  I  think  that  the  defendant's  paper  ia 
such  a  simulation  of  the  complainant's  present  publication  as  to 
injure  the  circulation  and  patronage  of  the  latter,  by  deceiving 
the  public  and  inducing  a  belief  that  it  is  in  reality  the  same 
paper.  It  is  true,  the  two  words  of  the  title  which  are  in  Boman 
capitals,  are  the  same  in  both  papers;  except  that  in  the  de- 
fendant's publication  they  are  printed  upon  a  much  larger  type. 
But  surely  no  one  can  mistake  the  wide-spread  wings  and  tlie 
warlike  attitude  of  "  the  bird  of  Jove,"  which  occupies  so  large 
a  space  in  the  heading  of  the  defendant's  paper,  for  the  very 
modest  device  which  sustains  the  democratic  republicanism  of 
the  complainant's  New  Era.  Besides,  the  defendant's  paper, 
upon  its  face,  purports  to  be  a  revival  of  an  old  publication  in 
which  he  was  formerly  interested  with  the  complainant;  which 
publication  had  been  voluntarily  discontinued  by  both  for  more 
than  eighteen  months.  The  particular  name,  therefore,  which 
he  has  assumed  had  been  so  long  derelict,  except  in  its  subse- 
quent democratic  connection,  that  even  an  opposition  editor 
might  lawfully  have  seized  upon  it,  and  appropriated  it  to  the 

1.  8  Vm.  915. 
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use  of  hiB  political  friends;  without  any  danger  of  deoeiTing  the 
pfdUic,  or  drawing  off  the  patronage  of  those  who  really  wished 
to  read  the  complainant's  daily  paper. 

In  the  absence  of  anything  which  is  reaUy  calculated  to  de- 
oeiTe  the  intelligent  patrons  of  the  complainant's  Democratic 
Bepublican  New  Era,  the  decision  of  Chancellor  Sanford  in 
Bnowden  v.  Noah^  Hopk.  847,  is  an  authority  against  this  appli- 
cation for  an  injunction^  to  restrain  the  defendant  from  publish- 
ing his  paper,  entitled  ''New  Era,  reyived  by  Bichard  Adams 
Locke,  its  original  editor."  The  order  to  show  cause  is  therefore 
dischaiged  with  costs. 

LuinronoN  aqaxswb  PuBusHnro  Niwspafkb  or  Similaa  Nami  with 
oompIaiiuBit^  will  not  lie,  when:  See  Snowdea  v.  Noahj  14  Am,  Deo.  547. 
Hie  doctrine  umoanoed  by  the  ohanoellor  in  the  foir^;oing  opinion,  as  to  the 
jnriadiotion  of  ohuioery  to  restrain  a  iraudolent  simalation  of  another's  trade- 
mark, or  the  like,  has  been  approved  and  applied  in  a  great  variety  of  cases; 
neb  as  aasoming  the  name  of  the  complainant's  newspaper :  MaUeU  v.  itan- 
ogan^  2  Abb.  Px*.  (N.  8.)  462;  or  the  name  of  his  hotel,  or  other  business 
house:  Monk  v.  BUUngs,  7  Cash.  833;  Howe  v.  Searing^  6  Bosw.  371;  S.  0., 
19  How.  Pr.  26,  per  Monoiiel^  J.,  diwwnting;  or  the  name  of  a  corporation: 
Ex  parte  WaiOaer,  1  Coop.  Ch.  (TemL)  100;  Newby  v.  Oregon  Central  H.  R. 
Co.,  Beady,  616;  or  imitating  a  trade-mark:  Taylor  v.  Carpenter,  2  Woodb. 
k  M.  10;  S.  C,  11  Paige  Ch.  297;  Cofeen  v.  Brunion,  4  McLean,  619;  Bloee 
V.  boomer,  23  Barbi  609;  Corwht  v.  Do^y,  7  Bosw.  226;  Taicot  v.  Moore,  6 
Hnn,  106;  Potier  v.  MePheraont  21  Id.  664^  or  other  like  cases;  Tyaek  v. 
Broadest  4  Edw.  Ch.  274;  S.  C,  1  Barb.  Ch.  635;  CoUon  v.  Thanuu^  2 
BrewBt  810;  S.  C,  7  Phila.  259. 

QooD  Will,  jnzisdiotion  of  equity  over  oontract  relating  to:  See  Zeigler  v. 
gentomu',  29  Am.  Deo.  634.  The  principal  case  is  dted,  as  an  authority  re- 
specting property  in  a  good  will,  in  Jerome  v.  Bigdow,  66  lU.  465;  Moorekead 
V.  J7yde,  88  Iowa,  886;  PerUne  v.  Currier,  8  WoodK  &  M.  91 
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MoMoBiNE  V.  Storey,  Executor. 

[4  DBVBnUX  AMD  BATlU't  LaW,  UO.] 

ADHDnsiTBATOR  ov  FnAUBimEirT  AsszoNEi  !■  liable  M  ezeoator  de  mm  toH 

to  the  orediton  of  a  deceased  debtor  by  whom  the  aiwignmmt  was  made. 
Grant  ov  Lbttxrs  of  Abmznistbation  does  not  confer  upon  the  adminia- 

trator  the  right  to  the  poeeession  of  property  fraadnlently  awigned  to 

the  deceased,  as  against  the  creditors  of  the  assignor. 
BriDiKca  OF  Facts  Swobk  to  bt  a  Degsasbd  WrrNsas  in  another  and 

different  soit  is  inadmissible. 

Appsal.  David  Davis  made  a  transfer  of  all  his  slayes  to  hia 
brother  Joseph,  aUeged  by  the  plaintiff  to  be  fraudulent,  and 
afterward  died,  being  indebted  to  the  plaintiff.  Joseph  died 
sabseqnentlj,  while  still  in  possession  of  the  property.  The 
defendant  qualified  as  his  administrator.  Plaintiff,  as  a  cred- 
itor of  David  Davis,  brought  this  action  against  Storey,  seekixi^ 
to  charge  him  as  executor  de  son  tort  of  David.  PlaintifiT,  in 
proving  the  fraudulent  transfer,  offered  a  witness  to  prove  what 
a  witness  then  dead  had  sworn  to  upon  a  trial  previously  had« 
in  an  action  brought  by  the  administrator  of  David  Davis, 
against  Joseph,  in  his  life-time,  for  the  recovery  of  the  same 
property.  The  evidence  was  admitted.  Verdict  and  judgment 
for  plaintiff.    Defendant  appealed. 

A.  Mbore^  for  the  defendant. 

Kinney  and  J,  H.  Bryan,  for  the  plaintiff. 

Daiuel,  J.  (after  stating  the  facts  of  the  case).  The  counael  for 
the  defendant  admits  that  if  Joseph  Davis  was  alive,  and  if  the 
present  plaintiff  (a  creditor  of  David)  had  sued  him,  he  could 
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bare  leooTOied,  as  Joseph  was  an  executor  de  son  tori  of  David: 
Osborne  y.  Mm,  7  Johns.  161  [5  Am.  Dec.  252].  But  that  as 
Joseph  died  in  possession  of  the  slayes,  Storey  intermeddled 
with  them  under  a  color  of  right  as  administrator  of  Joseph. 
He  cited  the  case  of  Ikimer  t.  Child,  1  Dev.  25  [17  Am.  Dec. 
665];  and  W.  Ex.  140.  We  think  the  counsel's  references 
are  not  in  point  for  him.  In  the  first,  Samuel  Child  was 
left  agent  by  Francis  Child,  to  sell  prox>erty  at  a  credit  of  six 
months,  and  collect  the  proceeds  of  the  sale.  He  sold,  and  be- 
fore the  credit  was  out,  his  principal  died,  and  he,  having  pos- 
session of  the  evidences  of  the  debts,  proceeded  to  collect.  Two 
of  the  judges  of  this  court,  against  the  opinions  of  the  chief 
justice  and  the  judge  who  tried  the  cause  in  the  sux>erior  court, 
were  of  the  opinion  that  this  did  not  make  him  an  executor  de 
son  lori,  Samuel  Child  had  been  rightfully  put  into  the  posses- 
sion of  the  property,  not  only  as  to  his  principal,  but  as  to  all 
the  world.  But  Storey,  quoad  the  claim  of  the  present  plaintiff, 
had  no  right  to  intermeddle  with  the  slaves  by  force  of  the  let- 
ters of  administration  on  the  estate  of  Joseph,  granted  to  him. 
The  letters  granted  by  the  court,  authorized  him  to  administer 
the  goods  and  chattels  that  lately  belonged  to  Joseph.  As  to 
the  creditors  of  David,  these  slaves  were  the  assets  of  David. 
Storey,  not  having  the  possession,  nor  any  legal  authority,  as  to 
the  plaintiff,  to  take  possession  by  force  of  his  character  of  ad- 
ministrator of  Joseph,  is  in  law  a  wrong-doer  or  intermeddler 
with  those  assets  of  David  ivhich  the  law  had  appropriated  to 
the  satisfaction  of  the  plaintiff's  debt.  In  Williams  on  Execu- 
tors, it  is  said,  if  the  person  claims  a  lien  on  the  goods,  though 
he  may  not  be  able  to  make  out  his  title  completely,  he  is  not  an 
executor  de  son  tori.  In  the  case  referred  to  by  Williams,  of 
Femxnge  v.  Jarral,  1  Esp.  N.  P.  Cas.  335,  the  person  had  the 
possession  of  the  goods  at  the  time  of  the  death  of  the  owner. 
He  retained  and  intermeddled  under  a  colorable  claim  of  a  lien 
consistent  with  a  general  property  in  the  deceased.  In  the  case 
before  us,  Storey  had  not  the  possession.  He  illegally  took  pos- 
session of  these  slaves  as  the  assets  of  Joseph,  when,  in  law, 
they  were  the  assets  of  David  Davis,  for  the  benefit  of  his  cred- 
itors. 

The  defendant's  counsel  again  contends,  that  a  bona  fide 
assignee  of  an  executor  dje  wn  tori,  is  never  liable  to  be  sued  by 
the  creditors  of  the  deceased  debtor.  For  this  he  cited  Godol. 
Qrph.  Leg.,  pt.  2,  c.  8,  sec.  6;  and  contended  that  Storey,  be- 
ing administrator  of  Joseph,  was,  in  law,  the  assignee  of  the 
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filaves  from  him,  the  said  Joseph,  the  first  executor  de  wn  tori. 
Without  stopping  to  inquire  whether  the  law  be  as  is  stated,  w< 
nevertheless  think  if  the  law  be  so,  it  has  no  applicability  to 
this  case.  The  law  never  assigns  anything  to  an  administrator 
but  what  may  be  rightfully  assigned.  The  law  dedares  that 
these  assets  in  the  hands  of  Joseph,  were  applicable  to  the  pay- 
ment of  the  creditors  of  David.  The  death  of  Joseph  could  not 
have  the  efifect  of  making  them  his  assets,  to  the  detriment  of 
the  creditors  of  David.  The  grant  of  administration  did  not 
assign  these  assets  to  Storey.  As  to  the  creditors  of  David,  he. 
Storey,  took  the  slaves  without  any  legal  assignment.  He  is 
consequently,  in  our  opinion,  liable  to  the  plaintiff  as  executor 
de  son  tort  of  David.  The  administrator  can  not  ever  be  doubly 
charged,  viz.,  to  the  creditors  of  both  the  brothers,  if  he  is  care- 
ful in  his  pleading. 

2.  The  court  admitted  the  evidence  of  what  a  deceased  wit- 
ness had  sworn  to  in  another  and  different  suit.  This  was 
erroneous:  Stark,  on  Ev.  43;  and  for  this  reason,  there  must 
be  a  new  trial. 

By  CouBT.    Judgment  reversed. 


Fraudulxnt  Bones  is  Liable  as  Ezboutor  db  sok  tobt  to  oreditora  of 
his  donor,  for  personal  property  taken  possession  of  and  consumed  by  him, 
since  his  donor's  death:  Tucker  v.  WiUianu,  31  Am.  Deo.  661.  Execatrix  oi 
a  deceased  debtor  is  not  liable  to  her  husband's  creditors  as  executrix  de  mm 
tort,  when  it  appears  that  the  husband  died  abroad,  and  the  wife,  before 
hearing  of  his  death,  used  the  property  left  by  him  for  the  support  of  his 
family  and  the  payment  of  his  debts:  Brown  v.  Befught,  23  Id.  373,  the  note 
to  which  contains  the  cases  in  this  series  reUtive  to  who  is  liable  aa  executor 
deion  tort. 

Evidence  or  What  a  Deceased  Witness  Swobb  on  a  former  trial  of  the 
same  cause,  is  admissible:  WcU&on  ▼.  Litbon  Bridge,  31  Am.  Deo.  49,  in  the 
note  to  which  the  cases  in  this  series,  upon  this  subject,  tee  colleotod. 


Andebs  v.  Mebedith  et  al. 

[i  DSTXSKITX  AND  BaTILB'S  LaW,  199.] 

Tenant  in  comuon  can  not  Maintain  Trespass  quart  dcuuum /regit, 
either  against  his  co-tenant,  or  those  who,  under  the  direction  or  anthor- 
ity  of  the  latter,  broke  and  entered  upon  the  premises. 

Ordzb  Denying  Motion  to  be  Allowed  to  Amend  a  declaration  is  not 
appealable. 

Trespass  quare  clausum  fregii.    Pleas,  general  issue  and  lib- 
erum  tenementum.    The  proof  showed  Meredith  to  be  a  tenant 
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in  common  with  the  plaintiff  of  the  premises  upon  which  the 
alleged  trespass  was  conmiitted;  that  he  and  the  other  defend- 
ants»  under  his  direction,  entered  upon  the  land  in  the  absence 
of  plaintiff,  broke  open  the  door  of  a  house,  and  removed  some 
articleB  of  personal  property.  After  the  eyidence  had  closed, 
and  the  arguments  of  counsel  had  commenced,  plaintiff  moTed 
to  amend  the  declaration  by  adding  a  count  for  the  trespass  to 
the  personal  property.  Motion  denied.  The  court  charged 
that  if  the  plaintiff  and  defendant  were  tenants  m  common,  the 
former  could  not  recover.  Verdict  and  judgment  for  defendant. 
Plaintiff  appealed. 

Grange,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

Dakqel,  J.  (after  stating  the  case).  We  are  of  the  opinion,  that 
the  charge  of  the  judge  was  correct.  The  possession  of  one  ten- 
ant in  common  is  the  possession  of  the  other;  each  has  a  right 
to  enter  upon  the  land  and  enjoy  it  jointly  with  the  others.  If 
one  tenant  in  common  destroys  houses,  trees,  or  does  any  act 
amounting  to  waste  or  destruction  in  woods  or  other  such  prop- 
erty, the  other  tenant  may  have  an  action  on  the  case  against 
him.  But  he  never  can,  m  any  event,  have  an  action  of  trespass 
9taxrec2au8um/regi<  against  his  co-tenant:  Co.  Lit.  200;  IThom. 
Ck>.  lit.  785;  1  Chit.  Glen.  Pr.  271.  The  other  defendants  were 
not  trespassers;  as  they  entered  and  acted  by  the  direction  of 
Meredith. 

The  rejection  by  the  court  of  the  plaintiff's  motion  to  amend 
the  declaration,  was  a  matter  m  the  discretion  of  the  judge;  and 
it  is  not  a  ground  of  appeal  to  this  court.  It  may  be  proper  to 
remark,  that  as  no  objections  were  taken  at  the  trial  to  the  suf- 
ficiency of  the  pleas,  we  understand  the  note  of  the  plea  of  lib- 
enim  ienementum  (afterwards  to  be  drawn  out  in  full)  to  mean 
that  the  locus  in  quo  was  the  freehold  of  Meredith,  and  that 
Canaey  entered  with  him  and  under  his  authority.  We  think 
the  judgment  must  be  affirmed. 

By  CouBT.    Judgment  affirmed. 

Tbxspass  Quabb  Culvsuu  will  hot  Lib  by  a  tenant  in  ooxnmon  of  land 
against  his  oo-tonant:  Duncan  y.  Sylvester,  29  Am.  Deo.  612;  the  tnbjeot  of 
traspan  by  one  oo-tenant  against  another  is  discuased  at  length  in  the  note  to 
Porter  t.  Hooper,  Id.  480.  The  principal  case  ia  cited  in  Bond  v.  Hilton, 
Baab.  L.  306,  to  the  effect  that  caae  will  lie  by  one  oo-tenant  against  another, 
vhere  there  has  been  aome  act  reanlting  in  a  partial  injury  to  the  common 
property;  bat  where  the  injury  amoonti  to  a  total  destmotion  of  it.  trover 
or  trespoas  may  be 
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HoBAH  V.  Long  et  al. 

[4  Dbtbbbux  ahd  Baxxlb*b  Law,  974.] 
KSGOTIABLB   PitOMISBOBT   NOTB    PaTABLB    TO    ▲    PABnCULAB    PXBflQV   M 

oaahier  of  a  bank,  vests  in  the  person  named,  individually,  the  legal  in- 
terest in  the  note  so  far  as  to  enable  him  to  sue  for  its  coUectioik  in  his 
own  name. 

WoBB  "Cabhixr**  in  a  Neootiablb  Pbomissort  Kotb  following  the  name 
of  the  person  designated  as  payee,  is  merely  descriptive. 

BaooYiBT  UPON  A  KoTB  Payablb  to  "Wiujam  H.  Hobah,  Gashikr,  or 
order,"  is  not  defeated  by  the  expiration  of  the  charter  of  the  bank  at 
which  it  was  negotiable  and  payable. 

Ssrmro  asidb  a  Judomxmt  is  not  Bquivalbnt  to  a  DiaooiiTiinTAKCB, 
where,  after  procoring  the  judgment  to  be  set  aside,  the  defendant  ap- 
peared and  pleaded  to  the  action,  and  the  caose  was  then  reinstated  on 
the  trial  docket^  and  regalarly  oontinned  until  verdict  and  final  judg- 
ment were  rendered. 

Debt.    Action  on  a  promissory  note  payable  to  "  William  H. 
Horah,  cashier,  or  order,"  and  "  negotiable  and  payable  at  the 
branch  State  Bank  at  Salisbury."    The  action  was  commenced 
in  the  county  court  of  Mecklenburg,  and  at  the  NoTcmber  term, 
1834,  the  parties  and  their  attorneys  appeared  in  open  cotirt, 
when  the  following  entry  was  made,  viz.:  ''Judgment."    At 
May  term,  1835,  the  cause  was,  by  order  of  court,  reinstated  on 
the  trial  docket,  and  defendants  entered  their  pleas.    The  cause 
was  tried  at  a  subsequent  term  and  verdict  and  judgment  rm- 
dered  in  favor  of  plaintiff.     The  cause  was  appealed  to   the 
superior  court,  where,  after  trial,  verdict  was  rendered  for 
plaintiff,  and  defendant  then  moved  in  arrest  of  judgment  upon 
the  following  grounds,  viz. :  1.  Because  the  charter  of  the  State 
Bank  had  expired.    2.  Because  it  appeared  on  the  record  certi- 
fied from  the  county,  to  the  superior  court  of  Mecklenburg,  thai 
there  had  been  a  discontinuance  of  the  suit.    Motion  overmlecL 
Judgment  for  plaintiff.    Defendant  appealed. 

Boyden  and  A,  M.  Burton^  for  the  defendants. 

D.  F.  CaUwell,  for  the  plaintiff. 

Gaston,  J.  Neither  of  the  exceptions  in  arrest  of  jadgniient 
is  good.  The  expiration  of  the  charter  of  the  bank,  whex^of 
the  plaintiff  was  cashier  at  the  time  of  the  execution  of  the  note 
on  which  he  brought  this  action,  is  a  circumstance  which  in  no 
way  affects  his  right  to  recover  the  debt  demanded.  It  waa  due 
to  him  personally.  The  word  '*  cashier,"  was  but  descriptive  of 
the  individual  to  whom  the  note  was  made  payable.    The  legal 
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interest  of  the  debt  was  in  the  plaintiff.  The  action  was  prop- 
erly brought  by  him,  and  the  judgment  rendered  for  him  in  his 
natural  capacity.  Whether  he  was  a  trostee  for  the  bank  or  any 
other  person,  is  an  inquiry  with  which  a  court  of  law  has  no 
conoexn.  There  has  been  no  discontinuance  of  the  action, 
whereof  the  defendants  can  take  advantage.  A  judgment  had 
been  rendered  for  the  plaintiff,  which  put  the  defendants  out  of 
court.  But  they  came  into  court,  had  the  judgment  set  aside, 
and,  at  the  same  term,  pleaded  over  to  tiie  action.  Subse- 
quently to  this  voluntary  appearance  on  their  part,  the  cause  has 
been  regularly  continued  in  court  until  the  final  judgment.  But 
if  there  had  been  a  discontinuance,  it  is  cured  by  the  verdict 
under  the  statute  82  Henry  YUJL.,  and  our  act  of  amendment: 
IB.  S.,  c.  8,  sec.  5.    The  judgment  is  affirmed  with  costs. 

By  CkyuBT.    Judgment  affirmed. 

NoTB  Patabli  to  thb  Casbsxr  of  a  Bank  may  be  saed  upon  by  tbe  bank 
as  pramiaee,  if  the  comaideration  prooeeded  from  tiie  bank:  Prtgldeni  qf  Com, 
Bank  v.  Fremeht  32  Am.  Dec  280,  and  note.  In  the  note  to  ArUngton  v. 
Hmda^  12  Id.  713,  the  subject  is  reviewed  at  length.  The  principal  case  ia 
cHed  in  WkUe  ▼.  Orifin,  2  Jones  L.  3,  to  show  that  the  adminiBtrator  of  a 
deceased  person  who  was  indebted  to  him  on  bills  of  exchange  payable  to  the 
fonner  aa  **  cashier'*  of  a  bank,  has  a  right  to  retain  against  creditors  of  the 
Tinifft  class. 


Lewis,  ADMiNisTBATOBy  v.  Mobley. 

[4  Dsymurox  axd  Batxia'b  Law,  838.] 

Law  PBXS01CB8,  aftek  Sbvex  Yxass'  Continukd  ABasNCB,  that  a  persoo 
conoerning  whom  nothing  has  been  heard  or  known  daring  that  time,  is 
dead. 

Acnov  OF  TRoyxB  by  a  Person  Entitlbd  to  Estate  in  Bxmadkdmbl  in  a 
female  slave,  to  recover  for  a  conversion  alleged  to  have  occnrred  dnxing 
the  existence  of  a  precedent  life  estate,  imposes  upon  the  plaintiff  the 
borden  of  proiing  the  slave  to  have  been  alive  at  the  time  his  estate  in 
remainder  vested  in  possession. 

TkOVKB  OAK  HOT  BS  MAINTAINED  BT  OWKSBS  OF   ESTATB   IN   REMAINDER, 

to  recover  for  a  conveirsion  occasioned  by  an  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  life, 
where  such  sale  was  made  dnring  the  continuance  of  the  particular  life 


Troteb  CAN  BE  SuBiAiVED  ONLT  whore  the  plaintiff's  right  of  immediate 
pnssnsaion  was  complete  at  the  time  of  the  alleged  oonversion. 

Tbovbb  to  recoTer  for  the  conversion  of  a  female  slave  named 
Bath.  The  evidence  showed  that  Joseph  Kemp  died  in  1805. 
By  his  will  he  bequeathed  to  his  son,  William  Kemp,  the  negro 
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wonuuiy  Bnihy  dtujng  his  natozBl  life,  and  at  his  death  to  his 
eldest  son;  if  he  should  haye  nb  such  son,  then  the  negro  and 
her  increase  to  be  dirided  equally  between  David  and  John 
Eemp,  sons  of  testator.  William  Kemp,  having  survived  both 
David  and  John,  died  in  1886  without  issue.  The  plaintiff 
Lewis,  upon  the  death  of  William,  took  out  letters  of  adminis- 
tration upon  the  estates  of  David  and  John,  and  brought  this 
action.  On  the  part  of  the  defendant  it  was  shown  that  in  1810 
he  had  purchased  the  negro  woman,  Buth,  of  William  Kemp, 
and  soon  after  had  sold  her  to  another,  since  which  time  she  had 
been  neither  seen  nor  heard  of.  The  court  chai^^  that  if  Ruth 
died  before  William,  the  remainder  to  David  and  John  never  took 
effect;  that  whether  Buth  was  dead  or  alive  in  1886,  when  Will- 
iam died,  was  a  question  of  &ct  for  the  jury;  that  the  presump- 
tion is,  that  a  person  who  has  been  neither  seen  nor  heard  of 
during  seven  years,  is  dead;  that  there  could  be  no  conversion 
unless,  at  the  time  alleged,  the  woman  was  alive;  that  if  the  juiy 
found  the  negro  to  have  been  alive,  and  the  defendant,  after 
purchasing  from  William  Eemp  a  life  estate  merely  in  the  slave, 
had  sold  her  out  and  out,  that  is,  the  whole  estate,  to  another, 
in  that  case  the  facts  would  amount  to  a  conversion.  Verdict 
and  judgment  for  defendant.    Plaintiff  appealed. 

Strange  J  for  the  plaintiff. 

W,  H.  Haywood,  tor  the  defendant. 

G-ASTON,  J.  Upon  examining  the  instructions  which  were 
given  to  the  jury  in  this  case,  we  discover  no  error  of  which  the 
plaintiff  has  cause  to  complain. 

There  is  an  opinion,  however,  expressed  in  these  instmctions, 
which  we  apprehend  to  be  erroneous,  and  which,  had  the  ver- 
dict and  judgment  been  in  &vor  of  the  plaintiff,  might  have 
justified  a  reversal  of  the  judgment  upon  the  appeal  of  the  de- 
fendant. And  we  notice  this  opinion  now,  because  we  have 
reason  to  believe  from  our  meeting  with  it  not  only  here,  but  in 
a  case  tried  before  another  learned  judge,  that  it  is  of  importance 
to  check  it  before  it  receive  a  too  general  acceptance.  His 
honor  was  of  opinion,  and  so  chaiged  the  jury,  that  if  the  de- 
fendant, having  purchased  William  Kemp's  life  estate  in  the 
negro  woman  Buth,  had,  in  1810,  sold  the  negro  out  and  out, 
and  subsequentiy  William  Kemp  had  died,  living  the  said  ne- 
gro, then  the  persons  entitied  in  remainder  might  have  main- 
tained an  action  of  trover  and  conversion  against  the  defendant, 
because  of  that  conversion.     We  think  they  could  not.     To 
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maintain  this  action,  it  is  indispensable  that  the  plaintiff  should 
show  a  conversion  by  the  defendant  of  property  whereunto  the 
plaintiff,  at  the  time  of  that  conversion,  had  a  present  right  of 
possession.  It  is  certain  that  an  action  could  not  have  been 
brought  for  this  alleged  conversion,  during  the  life  of  William 
&emp,  because  the  right  of  possession  had  not  then  accrued  to 
the  ultimate  proprietors:  Gordon  v.  Harper y  7  T.  B.  9;  An- 
drews V.  ShaWy  4  Dev.  70.  And  it  follows  as  clearly,  we  think, 
that  it  could  not  lie  after  the  death  of  William  Kemp,  when  the 
right  of  possession  accrued,  because  there  was  no  act  of  con- 
version thereafter.  Upon  the  death  of  William  Kemp,  the 
ri^tfnl  proprietors,  being  entitled  to  the  possession,  might  have 
demanded  their  property  from  any  person  having  possession 
thereof.  And  a  withholding  of  it  then,  would  have  been,  on 
the  part  of  such  a  person,  an  act  of  conversion,  for  which  they 
might  have  brought  trover.  What  redress  they  could  have 
against  the  tenant  for  life — ^who  by  a  previous  alienation  of  the 
subject-matter  of  his  and  their  property  might  have  defeated  the 
beneficial  enjoyment  of  their  right,  when  the  time  for  its  enjoy- 
ment arrived — ^is  a  question  well  worthy  of  consideration.  But 
trover  could  not  be  maintained  against  him. 
The  judgment  below  is  affirmed,  with  costs. 

By  CkyuBT.    Judgment  affirmed. 


Tsovxa  wnx  vor  La  fob  thx  Convibsion  of  a  Rbvxbbioiiabt  EatAxm 
in  a  efaattel  prior  to  tho  determiiuition  of  the  partioiilAr  eststa:  SUeU  v. 
IfSSosu,  31  Am.  Deo.  546,  in  the  note  to  wMoh  the  CMoa  In  thli  seriee  oa 
this  nbject  are  cited. 

Ths  PmauMTiiON  aftsb  Pboof  of  Existxngb  ia,  that  the  penon  oon> 
tinned  to  live:  Prodar  t.  McCall,  23  Am.  Dec.  138;  Nidler  ▼.  Bote*.  8  Id. 
651,  and  note. 

The  FBi!f gipal  casb  u  omD  to  the  point  that  an  action  of  trover  will  not 
Jje  by  a  xemainder^man  againet  one  who,  having  pnrchaeed  the  life  estate  in  a 
■!ave,  dnxing  the  continuance  of  the  life  estate,  removed  the  latter  to  parts 
uiknown,  in  Cole  v.  Bobmaon,  I  Ired.  L.  541;  also  in  Bnaier  v.  An$ley,  11 
Ired.  12,  to  indicate  that  the  right  of  property  and  possession  in  the  thing 
claimed  mnst,  at  the  time  of  an  alleged  conversion,  have  been  vested  in  the 
plainti£^  to  enable  him  to  sustain  trover.  And  in  HaughUm  ▼.  Benbury,  2 
JoDcs'  Eq.  337,  to  the  effect  that  though  the  remainder-man  is  not  entitled  to 
a  decree  for  the  value  of  a  slave  sold  and  taken  out  of  the  state  during,  the 
continuance  of  the  life  estate,  nor  to  the  purchase  money  less  the  interest 
during  the  estate  of  the  tenant  for  life,  still,  when  a  slave  is  sold  with  intent 
to  de&and  the  remainder-man,  though  the  slave  dies  during  the  life  of  the 
tenant  for  life,  the  remainder-man  may  elect  to  ratify  the  sale,  and  ia  entitled 
to  a  decree  for  such  part  of  the  purchase  money,  with  interest  thereon  from 
the  day  of  sale,  as  his  proportionate  interest  in  the  slave  bears  to  the  value  of 
the  whole.   Cited  also  and  approved  in  Jahet  v.  Bairtl,  7  Jones,  152. 


oS2  Thrower  v.  McIntirk  [N.  Carolina, 

Thboweb,  Admenistbatob  of  Thbowbb,   v.  Mo 

[4DBTSBBUX  AMD  BaTTLS'B  LaW,  358.1 
ADMimSTBATOR    IS    NOT    ENTITLED  TO    SUE  FOR    BkBAGH  Of    COTESSASPt  tO 

oonvey  land  to  a  deceased  covenantee. 
Right  of  Action  upon  a  Covenant  to  Convey  is  in  the  Heibs  of  the  de- 

oeased  covenantee. 
Covenant  to  Convey  Land  to  Another,  without  ant  Mention  or  thb 

Heibs  of  the  covenantee,  whether  oonaidered  as  a  mere  peraooal  oovenant 

or  not,  does  not  invest  the  administrator  with  any  right  of  aetioa  for  a 

breach. 

CovKNANT.  Mclntiie  sold  certain  land  to  Thrower,  and  exe- 
cuted the  following  covenant:  ''  I  bind  myself  to  make  a  deed 
therefor  to  Jesse  Thrower »  when  called  for."  Plaintiff  sued  as 
administrator  of  Jesse  Thrower,  alleging  that  after  the  death  of 
his  intestate,  he  requested  defendant  to  execute  a  deed  for  the 
land  in  fee  to  the  heirs,  which  defendant  refused.  Pleas,  cov- 
enants performed  and  not  broken.  Judgment  of  nonsuit,  from 
which  plaintiff  appealed. 

Winston,  for  the  plaintiff. 

J,  H,  HaughJUm,  for  the  defendant. 

Butun,  C.  J.  (after  stating  the  case).  The  opinion  delivered  bj 
his  honor  is,  we  believe,  correct.  Perhaps  in  the  events  which 
have  happened,  no  action  at  law  by  any  person  will  lie;  for  if 
the  covenant,  by  its  silence  as  to  the  heirs,  be  for  a  conveyance 
to  the  covenantee  personally,  it  is  gone  by  his  death.  But  we 
do  not  determine  that  question,  because  assuming  the  constrac- 
tion  put  on  the  agreement  by  the  plaintiff  to  be  correct,  we  are 
still  of  opinion  against  him.  The  l^gal  effect  imputed  in  the 
declaration  to  the  instrument  is,  thatthe  defendant  obliged  liiTir^n*>lf 
to  convey  to  Thrower,  or  to  his  heirs,  upon  their  respective  re- 
quest; and  no  request  having  been  made  by  Thrower,  the  plaint- 
iff alleges  that  the  defendant  refused  to  convey  to  the  heirs  when 
requested  by  them,  after  the  death  of  the  ancestor.  It  is  in- 
sisted, on  the  part  of  the  plaintiff,  that  the  heirs  can  not  ha^e 
their  action,  because  the  covenant  being  merely  an  executory 
agreement,  does  not  run  with  land  and  come  with  it  to  the  heir; 
and  also  because  the  heir  is  not  named  in  the  instrument,  and 
therefore  can  not  take  benefit  thereby:  and  it  is  thence  inferred 
that  the  present  action  is  sustainable,  since  it  would  be  unrea- 
sonable that  there  should  be  no  remedy  for  any  person.  But  it 
may  woil  be  inquired,  if  this  agreement  is  by  construction  to  be 
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made  to  be  an  engagement  to  conyey  to  the  heirs  of  Thrower,  aa 
well  as  to  Thrower  himself,  upon  request,  whether  the  same 
principle  of  construction  does  not  make  it,  by  implication,  a 
covenant  with  the  heir  as  well  as  with  the  ancestor;  in  which  case, 
according  to  the  old  authority  cited  at  the  bar,  F.  N.  B.  145,  and 
8hep.  Touch.  171,  the  heir,  and  not  the  executor,  should  have 
the  action  thereon.  Be  that,  however,  as  it  may,  it  is  to  be 
remembered,  that  the  ground  of  the  damages  demanded  in  this 
declaration  is,  that  the  defendant  has  not  conveyed  to  the  heirs 
of  the  plaintiff's  intestate.  Now,  the  heir  and  administrator,  as 
snch,  are  strangers  to  each  other  in  respect  to  this  question;  for 
what  concern  is  it  of  the  administrator  whether  the  heir  get  the 
land  or  not?  After  the  death  of  the  intestate,  the  defendant 
was  either  not  bound  to  convey  to  any  person,  or,  if  to  any 
person,  to  the  heir.  If  the  latter,  and  he  has  failed  to  do  so, 
who  is  injured?  Clearly,  not  the  administrator;  and  therefore 
the  administrator  can  have  no  action  on  the  covenant.  Every 
plaintiff,  in  an  action  on  this  instrument,  whether  the  heir  or 
the  administrator,  must  show  a  damage  to  himself,  before  he  can 
recover:  Kingdom  v.  N(Me^  1  Mau.  k  Sel.  855;  Chamberlain  v. 
Wmiamson,  2  Id.  408;  Mirkland  v.  Crump,  1  Dev.  &  Bat.  94. 

By  CouBT.    Judgment  affirmed. 

OonTRAor  TO  Gonvxt  Lakd  vesto  in  the  oownaatee  an  equitable  intereat, 
and  in  equity  he  ia  regarded  aa  the  complete  owner,  and  ia  entitled  to  call  for 
a  coQTeyanee  of  the  l^al  title.  Upon  his  death  inteatate  hia  equitable  own- 
erahxp,  if  the  land  be  not  conveyed,  veeta  in  his  heira  at  law.  Kor  can  any 
airangement  between  Ida  adminiatrator  and  the  covenantor,  whereby  the  bond 
of  the  latter,  given  to  secure  the  oonveyanoe,  was  redelivered  to  him  upon  hia 
paying  ooats  and  a  anm  of  money  in  aatisf action  of  the  contract,  defeat  the 
right  of  the  hmn:*BMiker/ord  v.  Oreen,  2  Ired.  Bq.  121,  citing  the  principal 
caae.  It  ia  cited  alao  in  MUU  t.  Ahrium^  6  Id.  456,  to  the  point  that  the 
f^t  of  aetaon  on  a  covenant  to  convey  is  in  the  heirs  of  deceased,  and  not  in 


acATE  V.  Hoovm 

[4  DsTSBBUZ  AMD  Barlb'b  Lolw,  861] 

OF  A  Slavs  bt  hxb  Owkxb  is  Musdkb,  when,  from  an  evident 
malignant  pleaaure  in  inflicting  pain,  or  insensibility  to  human  suffering, 
barbarona  and  cruel  injuries  were  inflicted,  from  which  death  resulted. 

UstasTAXABLB  Intsnt  TO  Pboducb  Dbath  is  not  Essbntial  to  establish 
murder. 

Dbath  Bbsvltdto  vbom  Sbvbbb  Tobtube,  wantonly  inflicted  with  the  de- 
sign of  producing  grievous  suffering,  will  render  the  perpetrator  answer- 
able aa  for  mnrder. 
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Indictmskt  for  muzder.  On  the  trial  it  was  shown  that  the 
prisoner  had  inflicted  upon  the  deceased,  a  slave  owned  bj 
him,  the  most  barbarous,  cruel,  and  malignant  injuries,  from 
which  death  resulted.  The  defendant  offered  no  testimony. 
Verdict  of  conviction.  Motion  ^or  new  trial  overruled.  Judg- 
ment rendered  and  sentence  of  death  pronounced.  Defendant 
appealed. 

Daniel,  aUomey-'generalt  for  the  state. 

No  appearance  for  the  defendant. 

BuTFiN,  C.  J.  With  deep  sorrow  we  have  pemsed  the  state* 
ment  of  the  case  as  it  appeared  upon  the  evidence;  and  we  can 
not  surmise  a  ground  on  which  the  prisoner  could  expect  a 
venire  de  novo.  Indeed,  it  seems  to  us,  that  the  case  was  left 
h7})otheticall7  to  the  jury,  much  more  favorably  for  the  prisoner 
than  the  circumstances  authorized.  A  master  may  lawfully  pun- 
ish his  slave;  and  the  degree  must,  in  general,  be  left  to  his  own 
judgment  and  humanity,  and  can  not  be  judicially  questioned: 
State  V.  Mmn,  2  Dev.  263.  But  the  master's  authority  is  not 
altogether  unlimited.  He  must  not  kill.  There  is,  at  the  least, 
this  restriction  upon  his  power:  he  must  stop  Abort  of  taking  life. 
It  has  been  repeatedly  held,  that  independent  of  the  act  of  1791^ 
the  killing  of  a  slave  may  amount  to  murder;  and  this  rule  in- 
cludes a  killing  by  the  masteras  well  as  that  byastranger:  Stale 
y.  Will,  1  Dev.  &  Bat.  121.  It  must  indeed  be  true,  in  ilie  nature 
of  things,  that  a  killing  by  the  owner  may  be  extenuated  by  many 
circumstances,  from  which  no  palliation  could  be  derived  in 
favor  of  a  stranger.  But  it  is  almost  self-evident  that  this  pris- 
oner can  claim  no  extenuation  of  his  guilt  below  the  highest 
grade.  It  is,  perhaps,  sufficient  merely  to  declare  that  to  be  the 
opinion  of  the  court,  without  undertaking  the  revolting  task  of 
collating  and  minutely  commenting  on  the  horrid  enormities  de- 
tailed by  the  witnesses.  But  some  of  the  terms  used  in  laying 
the  case  before  the  jury  render  it  our  duty,  as  we  think,  to  notice 
the  circumstances  somewhat  more  particularly. 

If  death  unhappily  ensue  from  the  master's  chastisement  of 
his  slave,  inflicted  apparentiy  with  a  good  intent,  for  reformation 
or  example,  and  with  no  purpose  to  take  life,  or  to  put  it  in 
jeopardy,  the  law  would  doubtiess  tenderly  regard  every  circnxn- 
stance  which,  judging  from  the  conduct  generally  of  maBtera> 
towards  slaves,  might  reasonably  be  supposed  to  have  hurried 
the  party  into  excess.  But  the  acts  imputed  to  this  unhappy 
man  do  not  belong  to  a  state  of  civilization.     They  are  barbari- 
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ties  which  GOuld  only  be  prompted  by  a  heart  in  which  every 
humane  feeling  had  long  been  stifled;  and  indeed  there  can 
scarcely  be  a  savage  of  the  wilderness  so  ferocions  as  not  to 
shudder  at  the  recital  of  them.  Such  acts  can  not  be  fairly  ai- 
tribated  to  an  intention  to  correct  or  to  chastise.  They  can  not, 
therefore,  have  allowance,  as  being  the  exercise  of  an  authority 
conferred  by  the  law  for  the  purposes  of  the  correction  of  the 
slave,  or  of  keeping  the  slave  in  due  subjection. 

The  court  is  at  a  loss  to  comprehend  how  it  could  have  been 
submitted  to  the  jury  that  they  might  find  an  extenuation  from 
provocation.  There  is  no  opening  for  such  an  hy})othesis. 
There  was  no  evidence  of  the  supposed  acts,  which,  it  was 
thought,  might  be  provocations.  But  if  they  had  been  proved, 
this  court  could  not  have  concurred  in  the  instructions — ^given, 
doubtless^  from  abundant  caution  and  laudable  tenderness  of 
life.  We  could  not  have  concurred,  because  however  flagrant 
the  proTOcation,  the  acts  of  the  prisoner  were  not  perpetrated 
in  sudden  heat  of  blood,  but  must  have  flowed  from  a  settled 
and  malignant  pleasure  in  inflicting  pain,  or  a  settled  and 
malignant  insensibility  to  human  suffering.  There  was  none 
of  that  brief  fury  to  which  the  law  has  regard,  sfi  an  infirmity 
of  our  nature.  On  the  contrary,  without  any  consideration  for 
the  sex,  health,  or  strength  of  the  deceased,  through  a  period 
of  four  months,  including  the  latter  stages  of  pregnancy,  deliv- 
ery, and  recent  recovery  therefrom,  by  a  series  of  cruelties  and 
privations  in  their  nature  unusual,  and  in  degree  excessive  be- 
yond the  capadiy  of  a  stout  frame  to  sustain,  the  prisoner  em- 
ployed biTnaftlf  fzx>m  day  to  day  in  practicing  grievous  tortures 
upon  an  enfeebled  female,  which  finally  wore  out  the  energies  of 
nature  and  destroyed  life.  He  beat  her  with  dubs,  iron  chains, 
and  other  deadly  weapons,  time  after  time;  burnt  her;  inflicted 
stripes  over  and  often,  with  scourges,  which  literally  excoriated 
her  whole  body ;  forced  her  out  to  work  in  inclement  seasons,  with- 
out being  duly  dad;  provided  for  her  insuffident  food;  exacted 
labor  beyond  her  strength,  and  wantonly  beat  her  because  she 
could  not  comply  with  his  requisitions.  These  enormities,  be- 
sides others  too  disgusting  to  be  particularly  designated,  the 
prisoner,  without  his  heart  once  relenting  or  softening,  practiced 
from  the  first  of  December  until  the  latter  end  of  tiie  ensuing 
Uarch;  and  he  did  not  relax  even  up  to  the  last  hours  of  his 
victim's  existence.  In  such  a  case,  surdy,  we  do  not  speak  of 
provocation;  for  nothing  could  palliate  such  a  course  of  con- 
duct.   Punishment  thus  immoderate  and  unreasonable  in  the 

Am.  Dxo.  Vox..  XXXIV— 35 
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measure,  the  contmuance,  and  the  installments,  accompanied  by 
other  hard  usage  and  painful  privations  of  food,  clothing,  and 
rest,  loses  all  character  of  correction  in  foro  domestico,  and  de- 
notes plainly  that  the  prisoner  must  have  contemplated  the 
&tal  tennination,  which  was  the  natural  consequence  of  such 
barbarous  cruelties. 

In  such  a  case,  too,  we  think  it  incorrect  to  say  that  the  jury 
must  be  (satisfied  the  prisoner  intended  to  kill  the  deceased  be- 
fore he  could  be  properly  convicted.  It  is  ordinarily  true  that 
an  actual  intent  to  kill  is  involved  in  the  idea  of  murder.  But  it 
is  not  always  so.  If  great  bodily  harm  be  intended,  and  that  can 
be  gathered  from  the  nature  of  the  means  used  or  other  circum- 
stances, and  death  ensue,  the  party  will  be  guilty  of  murder, 
although  he  may  not  have  intended  death.  The  intent,  by  se- 
vere and  protracted  cruelties  and  torments,  to  inflict  grievous 
and  dangerous  suffering,  or,  in  other  words,  to  do  great  bodily 
harm,  imports  from  the  means  and  manner  thereof,  a  disregard 
of  consequences;  and  consequently  the  party  is  justly  answer- 
able for  all  the  harm  he  did,  although  he  did  not  specially  design 
the  whole:  1  Hale  P.  C.  440;  Fost.  219;  East  P.  C.  257. 

In  conclusion,  the  court  is  obliged  to  say,  that  whatever  error 
crept  into  the  trial  was  in  favor  of  the  prisoner;  and  that  noth- 
ing occurred  of  which  he  can  complain.  It  is  the  opinion  of 
this  court  that  the  judgment  ought  not  to  be  reversed;  which 
will  accordingly  be  certified  to  the  superior  court,  that  further 
proceedings  may  be  there  had  for  the  execution  of  the  sentence 
of  the  law  on  the  prisoner. 

By  GouBT.    Judgment  affirmed. 


Intent  to  Kill  is  Esssntial  to  Gonstitutb  Mubdbb:  Bower  ▼.  SitUe^ 
82  Am.  Dec  325;  Whit^ord  v.  CfommtmweoU^  18  Id.  771,  in  the  note  te 

which  the  subject  is  reviewed  at  length. 

Intent  to  Kill. — Death  of  a  slave  from  panishment  inflicted  by  his  mas- 
ter in  the  use  of  immodenite  and  unreasonable  means,  will  render  the  latter 
guilty  of  murder.  The  right  of  the  master  to  administer  reasonable  chaa* 
tisement  will  not  reduce  the  crime  to  manslaughter,  when  death  resolts  from 
acts  of  excessive  and  wanton  cruelty:  State  v.  BobbbUt  3  Jones*  L.  249,  citing 
the  principal  case.  Beferred  to  also  in  State  v.  Shirley,  64  K.  Gw  610,  in  aup^ 
port  of  the  proposition  that  intent  to  kill,  or  else  to  do  great  bodily  harm,  is 
necessarily  involved  in  the  idea  of  murder. 


Dec.  1839.]        State  v.  Poor.  887 

State  v.  Poob. 

[4  DxtBBBUX  AMD  Basbx*b  Law,  S84.] 

Iayt  of  AnAGHMsnT  18  Inoomplbxb  wrrtfouT  Actual  SxisuBa,  or  tooio 

otber  equiTalant  mat  of  univenal  notoriety. 
Lett  upok  ▲  Obowzno  Crop  is  iNsnmcisNTt  onlaai  the  officer  took  open 

■ad  notorioQi  poasenion  by  entering  the  premioee,  and  pablidyannomio- 

faig  the  aeizore  to  answer  the  writ. 

Ihdictmest  for  assault  and  battery.  In  an  action  before  a 
justice  of  the  peace  against  a  brother  of  the  defendant,  an  at- 
tachment was  issued,  and  delivered  to  a  constable  on  the  twen- 
tieth of  Augost,  1838,  for  service.  Without  going  on  or  near 
the  land  of  the  defendant  in  that  action,  the  constable,  at  twelve 
o'clock  noon  of  the  day  on  which  the  writ  was  issued,  returned 
it  with  the  following  indorsement:  "  Levied  on  a  field  of  grow- 
ing com  of  Thomas  Poor."  On  the  same  day,  another  attach- 
ment was  issued  from  the  county  court  of  Gtiilford,  where  these 
proceedings  occurred,  against  the  same  party,  and  placed  in  the 
hands  of  a  deputy  sheriff,  who,  late  in  the  evening,  went 
upon  the  land,  and  levied  upon  the  com  there  growing. 
Judgment  was  entered  up  later  on,  in  the  action  first  men- 
tioned, in  the  justice's  court,  and  an  order  of  sale  issued, 
and  the  com  advertised.  In  the  mean  time,  the  constable, 
who  pretended  to  hold  the  com  under  the  first  attachment, 
authorized  the  defendant  to  go  upon  the  land  and  cut  it. 
"While  the  defendant,  under  this  authority,  was  proceeding  to 
gather  the  com,  the  deputy  sheriff,  acting  under  the  attachment 
from  the  county  court,  mentioned  above,  also  came  upon  the 
land  with  a  wagon  and  necessary  implements,  for  the  same  pur- 
pose. The  defendant  resisted,  and  assaulted  him.  The  court 
charged  that  the  levy  made  by  the  constable  was  insufficient, 
and  that  the  defendant  derived  no  authority  from  him  to  resist 
the  deputy  sheriff.  Verdict  of  guilty.  Judgment  thereon,  and 
appeaL 

W.  A.  Oraham,  for  the  defendant. 

Danidt  aUomey-^ieneralf  for  the  state. 

Ga8ion,  J.  We  think  that  it  was  correctly  held  by  his  honor 
that  the  constable  by  indorsing  on  the  writ  of  attachment  in  the 
manner  set  forth  in  the  case,  that  he  had  levied  on  the  growing 
crop  of  the  defendant  in  the  attachment,  did  not  acquire  the 
legal  possession  thereof.  To  the  levy  of  a  writ  upon  personal 
property — whether  a  writ  of  attachment  or  of  execution — ^the 
law  requires  a  seizure.    If,  in  the  nature  of  the  thing,  actual 
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seizure  be  impossible,  then  some  notorious  act  as  nearly  equiva- 
lent to  actual  seizure  as  practicable*,  must  be  substituted  for  it. 
The  least  that  can  be  reqtiired  in  the  levy  on  a  growing  crop  is, 
that  the  officer  should  go  'to  the  premises,  and  there  announce 
that  he  seizes  the  same  to  answer  to  the  exigency  of  his  writ.  To 
allow  the  possession  and  property  to  be  transferred  without  a 
seizure— or  other  equivalent  act — ^would  be  to  violate  principle 
and  to  lead  in  practice  to  mischievous  results. 

This  decision  must  be  certified  to  the  superior  court  of  law  for 
the  couniy  of  Qiiilf  ord,  with  directions  to  proceed  to  judgment 
and  sent^Qoe  agreeably  thereto,  and  to  the  laws  of  the  state. 

By  OouBT.    Judgment  to  be  affirmed. 


Actual  Sheubb  is  Qxnxrallt  NiBOMaAKY  to  oonstitate  a  valid  levy,  fant 
the  defendant  may  dispense  with  it  for  Us  own  aooommodation,'aDd  as  be- 
tween him  and  the  officer  it  will  be  valid:  TroviUo  v.  TSfford^  31  Am.  Dec 
484,  and  cases  cited  in  the  note. 


Deaveb  V.  RioE,  Adminibtbator. 

[4  Davntsux  aho  Battlb'b  Law,  481.] 

Lahdlobd  has  no  JjXXS  OS  A  Tknant's  Crop  in. preference  to  other  cred- 
itors, for  payment  of  rent,  thongh  the  stipnlated  rent  of  the  premiaee 
consisted  of  a  portion  of  crops  raised  thereon. 

Imase  with  Rent  Rbsbbvxd  in  Kini>  confers  upon  the  lessee  an  estate  in 
possosdon  in  severalty,  and  the  entire  property  in  the  whole  crop  raiaed 
and  growing  upon  the  land  daring  the  term  is  in  the  lessee. 

OoTBNANT  TO  OiYB  LESSOR  A  PoBTiON  OF  Crops  raised  upon  land,  in  retam 
for  its  use,  creates  a  right  resting  only  in  contract,  and  does  not  vest  the 
lessor  with  any  title  to  the  crops,  as  against  an  attaching  creditor  of  the 

Jif^^mmMwm  BSTWSXN  L1I88OB  AND  LttBXB  that  the  former  should  take  all 
the  com  standing  in  a  psrtioolar  field  for  his  rent,  does  not  entitle  the 
lessor  to  the  crop,  as  against  a  purchaser  at  an  execution  sale  of  the  aame 
com  made  afterwards  upon  a  judgment  against  the  lessee,  under  a  writ* 
the  teste  of  which  preceded  the  date  of  the  agreement. 

Tbbspass  vi  et  arrrns.  Phuntiff»  in  1886,  leased  to  Bath  a  lot 
of  land  for  the  term  of  one  year,  for  which  the  latter  covenanted 
to  give  the  former  one  third  of  the  grain,  if  sowed  to  grain,  or 
if  not,  five  hundred  bushels  of  com.  The  lessee  entered  and 
raised  a  crop.  At  July  term  of  the  same  year,  judgment  nvaa 
rendered  in  the  county  court  of  Buncombe  county  against  the 
lessee,  and  execution  issued  tested  of  the  same  term.  Levy 
thereunder  was  made,  and  a  field  of  com  standing  on  the  de- 
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miaed  premises  sold,  in  October  following,  as  the  property  of 
Ruth,  defendant  and  lessee.  In  August,  prior  to  the  levy  and 
sale,  the  lessor  and  lessee  had  agreed  that  the  former  should 
take  the  com  standing  in  this  field  for  his  rent.  The  defendant's 
intestate,  having  purchased  at  the  execution  sale,  entered  Uie 
field  and  gathered  and  carried  away  the  com.  The  court 
charged:  1.  That  when  rent  was  reserved  in  kind,  or  part  of  a 
crop,  the  law  gave  the  landlord  a  lien  upon  the  crop  in  prefer- 
ence to  all  other  creditors.  2.  That  the  allotment  to  plaintiff  of 
the  com  in  this  particular  field,  if  b(ma  fide,  vested  the  title  in 
the  plaintiff,  the  lessor,  notwithstanding  the  teste  of  the  execu- 
tion was  before  the  said  agreement.  Verdict  and  judgment  for 
plaintiff.    Defendant  appealed. 

GlvngTnan,  for  the  defendant. 

No  appearance  for  the  plaintiff. 

Dakeel,  J.  (after  stating  the  case).  As  to  the  first  branch  of 
the  judge's  chaige,  we  must  confess  that  we  are  unacquainted 
with  any  law  of  this  state  which  gives  to  the  landlord  a  lien  on 
the  crop  of  his  tenant,  where  the  rent,  instead  of  money,  is 
agreed  by  the  parties  to  be  paid  in  kind,  or  in  apart  of  the  crop. 
The  lessor,  whether  such  an  agreement  is  contained  in  or  is  out  of 
the  lease,  stands  upon  no  better  footing  than  the  other  creditors 
of  the  lessee;  he  has  no  lien  or  any  other  particular  privileges 
that  we  are  aware  of.  The  English  law  of  distress  and  sale  for 
rent  by  the  landlord  has  never  been  in  use  and  practice  in  this 
state.  Such  an  agreement  is  but  a  chose  in  action.  Secondly, 
we  are  of  the  opinion  that  Buth,  by  virtue  of  the  lease  to  him, 
had  an  estate  in  possession  in  severalty  during  the  term,  and 
the  plaintiff  had  the  reversion.  The  crop  growing  or  standing 
on  the  land  was  entirely  the  lessee's  property  at  the  teste  of  the 
execution.  This  case  is  not  like  that  of  the  State  v.  Jcmes,  2 
Dev.  A  Bat.  860.'  In  that  case,  the  owner  of  the  land  had 
never  made  a  lease,  and  t)ie  entire  property  in  the  staves 
was  in  the  ovmer  of  the  land  on  which  grew  the  timber,  out 
of  which  the  staves  were  made.  Here,  there  was  a  lease, 
and  the  term  and  the  entire  crop  on  the  land  was  in  the 
lessee.  The  plaiDtiff's  daim,  either  for  the  one  third  of  the 
grain  which  should  be  made  on  the  land,  or  the  com  standing 
in  the  particular  field,  rested  only  in  agreement  or  contract. 
There  being  no  partition  or  separation  of  any  portion  to  the 
plaintiff  out  of  the  general  mass  of  the  crop  before  the  teste  of 

1.  2  Der.  k  B«t.  644. 
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the  execution,  the  whole  crop  belonged  in  law  to  the  lessee  al 
that  period,  and  the  execution  bound  the  property  in  the 
hands  of  Buth,  and  all  others  clainung  under  him,  from  the 
teste.  Den  on  dem,  of  Stamps  v.  Inmn,^  2  Bawks,  232;  OUky 
V.  IHckeraon,  Id.  341;  Bickerdike  v.  Arnold*  3  Id.  2»6.  The 
plaintiff  claims  under  Kuth,  by  an  agreement  made  after  the 
teste  of  the  execution.  The  plaintiff,  although  the  landlord,  was 
bound  by  the  execution  against  his  tenant. 

We  are  of  the  opinion  that  the  judge  erred  in  his  charge  to 
the  jury  on  both  points  raised  in  the  cause.  The  judgment 
must  be  set  aside  and  a  new  trial  granted. 

By  CouBT.    Judgment  rerersed. 

Qbowino  Crops  upon  Land  Lxasbd  wtth  Stifulatioh  to  pay  rant  out 
of  grain  raised,  aocompany  the  reversion  npon  a  sale  of  the  land  by  the  les- 
sor: Johnaon  v.  Smith,  24  Am.  Dec.  339,  and  note  dting  eases  in  this 

Ths  principal  case  is  citsd  in  Rose  v.  Swcaringer^  9  Ired.  481,  as 

of  the  question  that  where  a  lease,  either  by  parol  or  in  writing,  is  exeoated 

with  rent  reserved  to  be  paid  in  a  part  of  the  crop,  the  lessor  has  no  lien  on 

the  crop,  but  the  whole  belongs  to  the  lessee,  until  the  portion  to  which  the 

lessor  is  entitled  has  been  separated  and  set  aside.    Cited  to  the  same  effect 

in  Harrison  v.  JRicks,  71  N.  C.  7;  Hoffwood  v.  Rogers,  73  Id.  320;  Gordon  v. 

Armstrong,  5  Ired.  409.    Bent  reserved  on  a  lease  for  years,  but  not  due  at 

the  time,  passes  with  the  reversion  to  the  purchaser  of  the  lessor's  interest  at 

an  execution  sale,  and  can  not  be  afterwards  subjected  to  the  payment  of  the 

debts  of  the  lessor:  Komegay  v.  CoUAery  05  K.  C.  69,  citing  principal  case. 

In  Biggs  v.  Ferrell,  12  Ired.  1,  the  principal  case  is  cited  to  show  that  where 

the  owner  of  land  to  which  a  ferry  is  annexed  as  a  franchise,  leases  the  land 

together  with  the  ferry,  he  is  not  responsible  for  any  damage  sustained  by  a 

third  person  from  mismanagement  of  the  ferry,  while  in  possession  of  the 

lessee.    The  general  doctrine  of  the  principal  case  is  further  approved,  not 

citing  it,  however,  in  the  following  cases.    The  interest  of  the  lessor  in  the 

crop  is  not  liable  to  levy  under  an  execution  against  him  before  separaticHi: 

WolsUm  V.  Brffan,  64  N.  C.  764.     Lessee  who  rents  land  on  shares  to  farm, 

the  lessor  furnishing  a  horse,  is  a  tenant  for  years,  and  not  a  **  cropper,'*  and 

may  maintain  trespass  quare  dausum  against  his  landlord:  HattheU  v.  Ktm" 

broughy  4  Jones*  L.  163.    Shortly  after  the  decision  in  Deaver  t.  Rice,  the 

legiidature  changed  the  rule  declared  in  that  case,  by  giving  to  the  lessor, 

when  the  rent  was  to  be  paid  in  a  portion  of  the  crop,  a  lien  thereon  as  against 

other  creditors  of  the  lessee:  Act  of  1840,  c.  37. 


ILafser  v.  Ibwin  bt  aIu 

[A  DSVKBBUZ  AMD  BaTTLX'b  LoLW,  438.] 

Habendum  of  a  Deed  is  Void  if  Repugnant  to  the  Ebtats  granted  in  the 

premises. 
Estate  Conveyed  in  the  Premises  of  a  Deed  is  not  divested  by  the  fact 

that  another  and  different  grantee  is  named  in  the  habendmiL 

1.  SUmpt  V.  Irvins,  %  B^dtsrdiU  t.  Amaid, 
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Tbotkb.  a  deed  of  trust  in  due  form  was  produced  on  the 
trial,  contaimng  dauses  as  follows:  ''Enow  all  men  that  I, 
Thomas  Dwight,  have  granted,  bargained,  sold,  and  conveyed 
to  the  said  Alfred  Hafner,  his  heirs,  executors,  etc.,  the  follow- 
ing property:"  description.  The  deed  then  continued:  "To 
have  and  to  hold  unto  the  said  M.  W.  Curry,  his  heirs  and  as- 
signs, for  ever,  in  trust  and  confidence,  for  the  purpose  now 
mentioned. "  Signed  and  sealed  by  Dwight  and  plaintiff  Hafner. 
Plaintiff  charged  a  conversion  by  defendant  of  the  property  de- 
scribed. The  court  being  of  the  opinion  that  plaintiff  could  not, 
under  this  deed,  sustain  an  action  in  his  own  name,  entered  a 
nonsuit,  from  which  plaintiff  appealed. 

Barringer,  Bayden,  and  Hoke,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

Daxikl,  J.    The  authorities  cited  by  the  plaintiffs  counsel 
show  clearly  that  the  judge  erred,  when  he  decided  the  plaintiff 
could  not  sustain  an  action  of  trover  in  his  own  name,  to  recover 
the  value  of  the  articles  mentioned  in  the  deed,  if  they  were  con- 
verted by  the  defendants.     Dwight,  in  the  premises  of  the  deed, 
baigained  and  sold  the  property  to  the  plaintiff,  his  heirs,  exec- 
utors, etc.     However,  in  the  same  deed,  the  habendum  is  to  M. 
W.  Cuny,  his  heirs  and  assigns  in  trust,  etc.    All  the  parts  of 
a  deed  which  precede  the  habendum,  taken  together,  are  called 
the  premises;  of  which  it  is  said,  the  office  is  rightly  to  name 
the  grantor  and  grantee,  and  to  comprehend  the  certainty  of  the 
thing  granted.    But  though  the  grantee  should  first  be  named 
in  the  habendum,  the  grant  to  him  will  yet  be  good,  provided 
there  was  not  another  grantee  named  in  the  premises:  Co.  lit. 
26,  b,  note;  or  if  there  were,  provided  the  estate  given  by  the 
habendum  to  the  new  grantee  was  not  immediate,  but  by  way  of 
remainder.     The  habendum  part  of  a  deed  was  originally  used 
to  determine  the  interest  granted,  or  to  lessen,  enlarge,  explain, 
or  qualify  the  premises.    But  it  can  not  perform  the  office  of  di- 
vesting an  estate  already  vested  by  the  deed;  for  it  is  void  if  it 
be  repugnant  to  the  estate  granted  in  the  premises:  2  Bl.  Com. 
298;  GoodtiOe  v.  Oibbs,  5  Bam.  &.  Cress.  709;  4  Kent's  Com. 
468.    Chancellor  Kent  remarks,  that  in  modem  conveyancing 
the  habendum,  clause  in  deeds  has  degenerated  into  a  mere  use- 
less form;  for  the  premises  contain  the  names  of  the  parties  and 
the  spedfiation  of  the  thing  granted,  and  the  deed  becomes 
effectual  without  any  habendum.    In  the  case  before  us,  the  whole 
interest  in  the  property  is  granted  and  conveyed  to  the  plaintiff 
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in  the  premises  of  the  deed.  The  same  interest  being  afterwards 
limited  in  the  Juibendum  to  Ouny,  makes  that  part  of  the  deed 
repugnant  to  the  premises,  and  therefore  void.  The  judgment 
of  nonsuit  must  be  set  aside,  and  a  new  trial  granted. 

By  CouBT.    Judgment  reversed. 

The  pkikozpal  case  is  cited  in  Midgett  v.  Brooks^  12  Ired.  146,  to  show  that 
no  preoiBe  or  technical  form  of  language  or  arrangement  is  necessary  to  give 
a  deed  validity.  Any  words  which  amoant  to  or  import  an  agreenMnt,  being 
under  seal,  are  sofficient  to  oonstitate  a  covenant. 


Jones  v.  Judeinsl 

[i  DXTXBXUX  AXD  BaXTLB*!  La.W,  464.] 
TiTLB   or   PUBOHASKB  AT    EXECUTION    SaLE    VKDER   A   JuMIOB   BUBUUTIOV 

is  not  afiected  by  a  subsequent  levy  under  another  ezeoatlon  aganut  tlie 
same  defendant,  bearing  a  prior  teste,  where  there  were  two  ezeontiooa 
issued  from  different  courts  upon  the  same  day,  one  of  wliich  was  tested 
before  the  other. 
Tbitth  or  Facts  Certified'  in  a  Record  can  not  be  collaterally  impeaohed 
by  evidence  aliufide, 

Tboyeb  for  a  horse.  Plaintiff,  as  sheriff,  claimed  title  bj 
Tirtue  of  a  levy  imder  three^./a.'«,  issued  and  directed  to  him 
on  the  tweniy-third  of  January,  1839,  against  Thomas  Christmas, 
who  owned  the  horse  at  that  time.  The  writs  were  tested  as  of 
the  November  term,  1838,  returnable  the  following  Febroaiy. 
Plaintiff  showed  the  writs  to  have  been  levied  on  the  proper^ 
of  Christmas,  including  the  horse,  on  the  twenty-third  or 
twenty-fourth  of  January.  The  defendant,  JudMns,  claimed 
title  to  the  horse  as  purchaser  at  a  constable's  sale,  and  offered 
in  evidence  a  judgment  and  execution  against  Christmas,  issued 
by  a  justice  of  the  peace,  on  the  twenty-third  of  January,  1839, 
and  indorsed  as  levied  on  the  same  day.  The  sale  and  purchase 
were  also  proved.  The  plaintiff  offered  to  prove  that  the  con- 
stable's indorsement  on  the  writ  was  false;  that  he  v^as  a  person 
of  bad  character,  whose  veracity  was  not  to  be  trusted,  and  thai 
the  warrant  on  which  the  justice's  judgment  v^as  rendered  never 
was  served,  nor  did  Christmas  have  notice  of  it.  The  offer  was 
denied.  Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

No  counsel  appeared  for  the  plaintiff. 

Battle,  for  the  defendant. 

Daniel,  J.    At  common  law,  the  goods  of  the  party  against 
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whom  a  'writ  of  Jieri  facias  issaed,  were  bound  from  the  teste  of 
the  writ:  by  which  is  meant  that  the  writ  boond  the  properiy  as 
against  the  pariy  himself,  and  all  claiming  by  assignment  from, 
or  by  representation  under,  him;  so  that  a  sale  by  a  defendant  of 
his  goods  bona  Jide,  excepting  in  market  overt,  did  not  protect 
them  from  a  fieri  facias  tested  before,  although  not  issued  or 
delivered  to  the  sheriff  until  after  the  sale:  Payne  v.  Drewe,  4 
East,  523;  Cro.  Eliz.  174;^  Cro.  Jac.  461;'  1  Sid.  271.  Subject 
to  the  foregoing  restrictions,  the  property  of  the  goods  is  not 
altered,  but  continues  in  the  defendant  till  the  execution  is  exe- 
cuted: LawffielY.  Ibmkins,2'Eq,  Cas.  Abr.  381;  Payne y,  Drewe^ 
4  East,  540.  If,  therefore,  the  property  is  levied  on  and  sold 
mider  a  junior  execution,  the  vendee  gets  a  good  title;  and  the 
party  having  the  first  execution,  can  not  seize  them  by  virtue  of 
his  writ  first  tested:  SmaUcomJb  v.  Bwckinghjam,  1  Ld.  Baym. 
252;  1  Salk.  320;*  Comyns,  35;*  if  he  could,  no  person  would  bid 
at  sheriffs'  sales.  The  party  who  has  the  execution  of  the  first 
teste,  may  have  his  remedy  against  the  sheriff,  whose  duty  it  was 
to  execute  that  writ  first,  which  was  first  tested.  If  the  sheriff 
has  only  levied  under  the  yoimger  execution,  and  before  the  sale 
an  elder  execution  in  point  of  teste  comes  to  his  hands,  he  may, 
and  ought,  to  apply  the  property  to  the  satisfaction  of  the  exe- 
cution bearing  the  first  teste :  Oreen  v.  Johnson^  2  Hawks,  309  [11 
Am.  Dec.  763];  Jones  v.  Jiherton,  7  Taunt.  56.  The  above  re- 
marks apply  to  the  case  where  several  executions  of  different 
dates  come  to  the  hands  of  one  ofScer.  But  when  several  exe- 
cutions, issuing  from  different  competent  coiurts,  are  in  the 
hands  of  different  ofScers  (as  in  the  case  before  us),  then,  to 
prevent  conflicts,  if  the  ofBcer  holding  the  junior  execution 
seizes  properiy  by  virtue  of  it,  the  property  so  seized  is  not 
subject  to  the  execution  in  the  hands  of  the  other  ofScer,  al- 
though first  tested.  Lord  EUenborough,  in  delivering  the  opin- 
ion of  the  court  in  Payne  v.  Drewe,  held  that  where  there  are 
several  authorities  equally  competent  to  bind  the  goods  of  a 
party,  when  executed  by  the  prox)er  ofScer,  that  they  shall  be 
considered  as  effectually  and  for  all  purposes  bound  by  the 
authority  which  first  actually  attaches  upon  them  in  point  of 
execution,  and  imder  which  an  execution  shall  be  first  executed. 
We  think  that  a  levy  attaches  upon  the  goods  in  point  of  exe- 
cution. The  jury,  under  the  charge  of  the  court  upon  that 
point,  found  that  the  constable  made  the  first  levy.  We  are  of 
the  opinion  that  the  sale  by  him  gave  the  purchaser  a  good  title. 

1.  .Aaotumtnu.  9.  Baskervile  y.  BrodMl.  8.  8«me  OMe.  i.  Same  cam. 
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When  we  say  that  the  property  of  the  goods,  notwithstanding 
the  teste  of  the  execution,  is  not  altered,  but  remains  in  the  de- 
fendant until  the  execution  executed,  we  are  not  to  be  under- 
stood as  saying  that  the  sheriff,  after  he  has  made  a  le^y,  has 
not  such  a  special  property  in  the  goods  as  will  enable  him  to 
maintain  trespass  or  tarover  against  any  person  who  may  take 
them  out  of  his  possession:  for  he  may,  as  he  is  answerable  to 
the  plaintiff  to  the  value  of  the  goods:  WUbraham  y.  Snoto,  2 
Saund.  47;  Watson  on  Sheriffs,  191. 

We  are  of  the  opinion  that  the  judgment  on  the  warrant 
against  Christmas,  could  not  be  collaterally  impeached  by 
evidence  that  the  constable  was  a  man  of  general  bad  charac- 
ter, or  any  other  parol  evidence.  It  is  a  judicial  proceeding 
which  is  conclusive,  xmless  upon  some  other  proceeding  directly 
to  avoid  it. 

By  CouBT.    Judgment  affirmed. 


Wbits  of  Fieri  Facias  Issued  tbom  Diffebsnt  Goitbtb,  bearing  teste 
from  the  terms  at  which  they  were  issued,  and  levied  upon  personal  property, 
are  entitled  to  be  satisfied  in  the  order  of  the  priority  of  the  jadgmenta  on 
which  they  were  issued:  Johnson  v.  Ball,  24  Am.  Dea  451,  the  note  to  which 
contains  the  cases  in  this  series  upon  this  subject. 

Cited  in  Alexander  v.  Springs,  5  Ired.  475,  to  the  effect,  th&t  where  a  bona 
fide  conveyance  of  property  to  the  plaintiff  was  made  subject  to  the  lien  of  a 
fieri  fcteias,  and  after  the  transfer  the  defendant  caused  executions  to  be 
levied  on  the  property  from  a  justice's  court,  and  the  property  was  then  sold 
by  the  sheriff  and  the  constable  jointly,  the  plaintiff  is  entitled  to  recover  of 
the  defendant  the  excess  of  purchase  money  received  from  the  sale  beyond 
what  was  sufficient  to  satisfy  the  fieri  facias.  Also  in  Dchaon  v.  Praiher^  O 
Ired.  Eq.  31,  in  support  of  the  principle,  that  a  purcliaser  under  a  junior  exe- 
cution, first  levied,  does  not  hold  the  property  subject  to  the  lien  of  an  elder 
execution,  whether  he  had  notice  of  its  existence  or  uot.  To  the  same  point  uk 
WaU  V.  Johnson,  4  Jones*  L.  190;  AfcDaniel  v.  Nethercut,  8  Id.  97;  PhUUjm  ▼. 
Johnston,  77  N.  C.  127;  a  purchaser  at  a  sale  under  a  junior  exeoutioii  ac- 
quires a  good  title  as  against  a  subsequent  purchaser  under  a  senior  execu- 
tion; a  fortiori,  is  this  rule  true,  as  against  a  purchaser  under  an  execution  of 
equal  teste:  IsUr  v.  Moore,  67  Id.  74;  the  provisions  of  the  homestead  and 
personal  property  exemption  laws  apply,  so  as  to  prevent  the  seizure  and  sale 
of  the  property  of  the  debtor  which  had  become  subject  to  the  lien  of  an  exe- 
cution, tested«.but  not  levied,  before  the  law  was  passed:  Norton  v.  JfcOati^ 
06  Id.  159;  the  proceedings  had  on  the  return  of  a  levy  on  land,  including  the 
rendition  of  judgment  and  iBsuance  of  execution,  are  judicial,  and  are  oondn- 
give  until  reversed:  Burke  v.  ElUotf  4  Ired.  356,  all  citing  the  prinoipal 
upon  the  points  decided. 
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Ttleb  v.  Mobbis. 

U  DxTBunjx  A2n>  Battle's  Law,  48T.) 

Writ  of  Bbbob  Gobam  Nobis  is  not  a  writ  of  right,  and  oaa  be  gnntad 
ooly  upon  affidavit  showing  some  error  of  fact. 

Faoi  Asbiohxd  as  Bbbor  in  an  appUoatioa  for  a  writ  eoram  nohU^  is  not 
to  be  definitively  decided  by  the  oonrt  in  granting  the  writ,  bat  if  the 
writ  be  granted,  the  other  party  being  properly  brought  in,  may  plead, 
and  the  issne  taken  npon  the  fact  assigned  is  to  be  tried  by  a  jnry  and 
not  by  the  court. 

Writ  of  Error  Coram  Nobis  is  not  per  se  a  8uper»edtieu, 

RsnrsAL  of  Lower  Goort  to  Grant  a  Writ  Coram  Nobis  can  not  be 
revised  on  appeaL 

Appeal.  Motion  for  a  writ  of  error  coram  nobis  was  made  in 
the  superior  court  hj  the  defendant,  to  reverse  a  judgment 
therein  rendered  against  him  in  favor  of  the  plaintiff  for  error 
in  fact.  The  motion  was  made  upon  affidavits  setting  forth  that 
the  plaintiff  Tyler  was  dead  at  the  time  the  judgment  was  ren- 
dered. Motion  also  for  a  supersedeas.  Counsel  for  plaintiff 
appeared  and  resisted  the  motion,,  denying  that  Tyler  was  dead. 
Motion  denied.    Defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

Badger  f  for  the  plaintiff. 

Dabiel,  J.  (after  stating  the  case).  A  writ  of  error  coram 
nobis^  is  not  a  writ  of  right.  Before  it  is  aUowed,  there  must  be 
an  affidavit  of  some  error  in  fact;  by  which,  in  case  the  fact  to  be 
assigned  for  error  is  true,  the  plaintiff's  right  of  action  will  be 
destroyed:  Birch  v.  Trisle,  8  East,  415.  The  court  in  this  case, 
was  of  the  opinion  that  the  affidavits  did  not  lay  a  sufficient 
foundation  to  authorize  it  to  grant  the  writ.  This  opinion  of 
the  court  was  one  of  discretion,  upon  the  facts  disclosed  in  the 
affidavits.  As  the  affidavits  did  disclose  probable  grounds  that 
Tyler  was  dead  at  the  time  the  judgment  was  rendered,  we  think 
tiiat  the  court  might  have  allowed  the  writ  of  error,  although  it 
refused  the  supersedeas.  For  the  question,  whether  Tyler  was 
dead  or  not,  at  the  time  of  the  rendition  of  the  judgment,  was 
not  one  for  the  coturt  to  decide  definitively.  •  If  the  writ  had 
been  gianted,  upon  the  error  assigned,  the  administrator  of 
Tfler,  when  properly  brought  in,  might  have  pleaded  that  Tyler 
was  alive  at  the  rendition  of  the  judgment,  and  so  have  taken 
issue  upon  the  fact  assigned  for  error.  This  issue  must  have  been 
tried  by  a  jury,  and  not  by  the  court:  1  Archb.  Pr.  E.  B.  276- 
281.    A  writ  of  error  coram  nobis ^  is  not  a  supersedeas  in  itself, 
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it  is  or  is  not  according  to  circumstances;  and  therefore  execu- 
tion can  not  be  sued  out  after  the  allowance  of  the  writ  of  error, 
without  the  leave  of  the  court:  1  Archb.  Pr.  277.  And  whether 
a  svpenedeas  shall  issue  after  the  allowance  of  a  writ  of  error, 
for  error  in  fact,  must  depend  on  circumstances,  to  be  adjudged 
of  by  the  court.  In  this  case,  the  refusal  of  the  superior  court 
to  grant  the  writ,  was  founded  in  discretion  arising  upon  the 
fiacts  set  forth  in  the  affidavits.  It  has  been  repeatedly  decided, 
that  the  supreme  court  has  not  power  to  revise  such  a  decision. 
The  appeal  therefore,  must,  on  this  groimd,  be  dismissed. 

By  CouBT.    Appeal  dismissed. 

Writ  or  Ebbor  Coram  Nobis  is  thb  Profbr  Bemsdt  to  enable  a  party 
■agamst  whom  a  judgment  has  been  taken  on  motion  and  without  notioe,  to 
be  relieved  in  the  same  ooort  by  showing  error  of  fact:  Wynme  v.  Oevemor, 
^  Am.  Deo.  448^  and  citations  in  the  note  thereto. 


State  v.  Hill. 

[i  Dbtsbeux  akd  Batsli*!  LiLW,  48L] 
fJjKLLWrUL  KlLUVO  BT  OnB  Who  BAD   ASSATTLIBB  AnOIHXB  IS  HUBDBB* 

where  the  Intent  to  kill  preceded  the  assaolt^  although,  from  the  tio- 
lence  with  which  the  deceased  retaliated,  the  act  of  killing  by  tlie 
prisoner  became  necessary,  in  order  to  sare  his  own  life. 

BaaUTAKOB  to  ax  Assault,  if  the  latter  be  not  commenced  with  intent  to 
commit  mnrder,  where  such  resistance  is  entirely  disproportionate  to  the 
violence  of  the  original  attack,  essentially  changes  tiie  character  of  the 
combat,  and  renders  the  assaulted  party  the  assailant. 

KiLUVO  WITHOUT  Malicb,  Bbsultino  ibok  thb  Tbaivhpobt  of  Baqb  ex- 
cited by  the  unusual  violence  with  which  the  deceased  returned  a  simple 
assault  by  the  prisoner,  is  manslaughter. 

DmriNOTioN  bbtwbbn  Murdbb  and  IiIansladobtbr,  in  a  case  where  the 
slayer  originated  the  a£Eray,  but  with  no  intent  to  kill,  is  based,  not 
upon  the  inquiry  whether  the  perpetrator  at  the  moment  of  the  fatal 
blow  was  possessed  of  sufficient  deliberation  and  reflection  so  as  to  be 
conscious  of  the  character  of  the  act,  but  whether  sufficient  time  had 
elapsed,  after  the  deceased  had  commenced  violently  to  retaliate  by  em- 
ploying a  dangerous  and  deadly  weapon,  and  before  the  infliction  of  the 
death-blow  by  the  prisoner,  for  the  heat  of  passion  thus  excited  to  subside. 

OsincBAL  Rule  of  Law  that  Words  of  Bbpboach  and  contempt  are  not 
sufficient  provocation  to  free  a  party  killing  from  the  guilt  of  murder, 
does  not  obtun  where,  because  of  such  insufficient  provocation,  the 
parties  became  suddenly  heated,  and  engage  in  mortal  oombat,  fighting 
upon  equal  terms. 

Indictment  for  murder.    The  prisoner  and  the  deceased  had 
long  been  on  bad  terms.    Upon  the  day  of  the  killing,  the  de- 
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ceased  wa^  passing  the  prisoner,  when  the  latter  caught  hold  of 
him  and  stopped  him,  saying:  "  Let  us  talk  it  oyer."  Deceased 
made  no  reply;  upon  which  the  prisoner  struck  him.  Deceased 
then  drew  a  knife  and  began  stabbing  the  prisoner.  The  pris- 
oner, eluding  at  last  the  grasp  of  deceased,  drew  a  knife,  and 
advancing  several  steps,  deliyered  the  fatal  blow.  The  court 
charged  the  jury  upon  this  evidence:  1.  If  the  prisoner  sought 
the  provocation,  by  giving  the  first  blow,  in  order  to  afford  him 
a  pretense  for  wreaking  his  vengeance,  or  with  the  design  of 
using  his  knife,  it  is  murder.  2.  If  the  prisoner  gave  the  first 
blow,  and  was  then  cut  by  deceased,  although  he  may  have  been 
agitated  by  resentment  and  anger,  yet  if  tiie  jury  collect  from 
what  he  said  and  did,  that  at  the  time  of  giving  the  mortal 
wound  he  was  possessed  of  deliberation  and  reflection,  so  as  to 
be  sensible  of  what  he  was  about  to  do,  and  did  the  act  inten- 
tionally, it  ia  murder.  If  the  jury  did  not  find  according  to  the 
above  propositions,  but  foimd  that  the  defendant  acted  under 
the  influence  of  passion,  excited  by  the  provocation  then  re- 
ceived, it  would  be  manslaughter.  Verdict  of  guilty,  and 
judgment,  and  sentence  of  death.    Defendant  appealed. 

C,  Mamly,  for  the  prisoner. 

Daniel^  attorney-general,  for  the  state. 

Gaston,  J.  From  the  case  which  has  been  stated  by  the  judge 
who  presided  at  the  trial,  and  which  constitutes  a  part  of  the 
record  before  us,  it  appears  that  it  was  not  controverted  but  that 
the  prisoner  had  committed  the  homicide  wherewith  he  was 
charged,  and  that  the  only  question  was  as  to  the  degree  of 
guilt  which  the  law  attached  to  the  fatal  deed.  Upon  this  ques- 
tion the  jury  doubted,  and  asked  for  specific  instructions;  and 
it  was  to  enable  them  to  come  to  a  correct  conclusion  upon  this 
question  that  the  specific  instructions  set  forth  in  the  case  were 
given.  It  is  not  for  us  to  determine  whether  the  verdict  was 
warranted  by  the  evidence,  but  it  is  our  duty  to  examine  whether 
the  law  was  correctly  expounded.  In  the  investigation  of  this 
question  it  was  necessary  that  the  jury  should,  in  the  first  place, 
ascertain  whether  the  prisoner  commenced  the  affiray  with  a  pre- 
conceived purpose  to  kill  the  deceased,  or  to  do  him  great  bodily 
hann.  For  if  he  did,  then  there  was  nothing  in  the  subsequent 
oecuirences  of  the  transaction  which  could  free  him  from  the 
gcdlt  of  murder.  If  the  first  assault  was  made  with  this  pur- 
pose, the  malice  of  that  assault,  notwithstanding  the  violence 
with  which  it  was  returned  by  the  deceased,  communicates  its- 
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chaiaoter  to  ihe  last  act  of  the  priaoner.  It  is  laid  down  as  set- 
tled law  that  if  a  man  assault  another  with  malice  prepense, 
even  though  he  should  be  driven  to  the  wall,  and  kill  him  there 
to  save  his  own  life,  he  is  yet  guiliy  of  murder  in  respect  of  his 
first  intent:  Hawk.,  b.  1,  c.  11,  sec.  18,  andc.  13,  sec.  26.  Of  that 
part,  therefore,  of  his  honor's  instructions  which  in  the  case  is 
called  "  the  first  proposition,"  and  which  declared  as  a  conclu- 
sion of  law,  that  the  prisoner  was  guilty  of  murder  if  the  juiy 
were  satisfied  from  the  evidence  that  the  assault  was  made  by 
him  in  order  to  have  a  pretense  to  kill  the  deceased,  or  to  cut 
him  with  the  knife,  the  prisoner  has  no  cause  to  complain.  Such 
craft,  indeed,  would  but  the  more  strongly  indicate  the  heart 
fatally  bent  on  mischief. 

There  was  certainly  evidence  well  deserving  to  be  weighed  by 
the  jury  in  coming  to  a  correct  conclusion  upon  this  inquiiy. 
But  what  was  that  conclusion  we  have  not  the  means  of  know- 
ing. They  might  have  believed,  notwithstanding  the  testimony 
as  to  antecedent  quarrels  and  the  rencoimter  between  the  par- 
ties, and  in  relation  to  threats  of  vengeance  by  the  prisoner, 
that  the  transaction  which  they  were  then  examining  sprang 
from  the  passions  of  the  moment.  For  certainly  where  two 
persons  have  formerly  fought  on  malice  and  are  apparently 
reconciled,  and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  in- 
tended that  they  were  moved  by  the  old  grudge,  unless  it  so 
appear  from  the  circumstances  of  the  affiur:  Hawk.,  b.  1,  c.  13, 
sec.  30.  If,  upon  consideration  of  all  the  evidence,  the  jury  came 
to  the  conclusion  that  the  first  assault  of  the  prisoner  was  not 
of  malice  prepense,  then  the  subsequent  occurrences  demanded 
their  careful  consideration,  because  upon  these  the  prisoner's 
guilt  might  be  extenuated  into  manslaughter,  or  exonaed  as  a 
homicide  in  self-defense. 

So  much  of  the  instructions  given,  upon  thi9  view  of  the  case, 
as  relates  to  excusable  homicide,  is,  in  our  opinion,  not  liable  to 
exception.  Even  if  the  prisoner  had  not  begun  the  afl&ay,  but 
had  been  assaulted  in  the  first  instance,  and  then  a  combat  had 
ensued,  he  could  not  excuse  himself  as  for  a  killing  in  self-defense, 
unless  he  had  quitted  the  combat  before  a  mortal  blow  was  given, 
if  the  fierceness  of  his  adversery  permitted,  and  retreated  as  far 
as  he  might  with  safety,  and  had  then  killed  his  adversary  of 
necessity  to  save  his  own  life.  But  the  remaining  part  of  the 
instructions,  and  that  i>art  which  may  have  had  a  decisive  in* 
fluence  upon  the  verdict,  is,  in  our  judgment,  erroneous.  Ac- 
cording to  this,  which  is  laid  down  as ''  the  second  propositioa«" 
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the  jury  were  mstructed,  **  that  if  the  prisoner  gave  the  first  blow, 
and  was  then  cut  by  the  deceased,  although  he  might  have  been 
agitated  by  excitement  and  anger,  yet  if  they  collected  from 
what  he  said  and  did,  when  or  jnst  before  he  gave  the  mortal 
blow,  that  in  fact  he  was  possessed  of  deliberation  and  reflection, 
flo  as  to  be  sensible  of  what  he  was  then  about  to  do,  and  did 
the  act  intentionally,  it  was  murder/'  This  proposition,  as  we 
understand  it,  and  as  we  must  believe  it  to  have  been  understood 
by  the  jiuy,  we  are  very  confident  can  not  be  sustained. 

The  proposition  supposes  that  the  first  assault  was  made  by 
the  prisoner  without  malice,  and  that  the  fatal  wound  was  given 
while  under  the  influence  of  indignation  and  resentment,  excited 
by  the  excessive  violence  with  which  he  had  been  in  turn  assailed 
by  the  deceased — ^but  it  refuses  to  the  prisoner  the  indulgence 
which  the  law  accords  to  human  infirmiiy  suddenly  provoked 
into  passion,  if  such  passion  left  to  him  so  much  of  de- 
liberation and  reflection  as  to  enable  him  to  know  that  he 
was  about  to  take,  and  to  intend  to  take,  the  life  of  his  adversary. 
No  doubt  can  be  entertained,  and  it  is  manifest  that  none  was 
entertained  by  his  honor,  but  that  the  excessive  violence  of  the 
deceased,  immediately  following  upon  the  first  assault,  consti- 
tuted what  the  law  deems  a  provocation  sufficient  to  excite 
forious  passion  in  men  of  ordinary  tempers.  The  case  does  not 
state  that  the  first  blow  given  by  the  prisoner  was  such  as  to  en- 
danger life  or  to  threaten  great  bodily  harm,  nor  that  it  was  im- 
mediately followed  up  by  further  efforts  or  attempts  to  injure 
the  deceased.  It  must  be  taken  to  have  been  a  battery  of  no 
very  grievous  kind,  and  it  justified  the  deceased  in  resorting  to 
80  much  foroe  on  his  part  as  was  reasonably  required'  for  his 
defense — and  in  estimating  the  quantum  of  force  which  might 
be  rightfully  thus  used  the  law  will  not  be  scrupulously  exact. 
But  when  an  assault  is  returned  with  a  violence  manifestly  dis- 
proportionate to  that  of  the  assault,  the  character  of  the  combat 
is  essentiadly  changed,  and  the  assaulted  becomes  in  his  turn  the 
assailant. 

Such,  according  to  the  case,  was  the  state  of  this  sffraj,  when 
the  mortal  wound  was  given.  To  avenge  a  blow,  the  deceased 
attacked  the  prisoner  with  a  knife — ^made  three  cuts  at  him — and^ 
gave  him  a  severe  wound  in  the  abdomen.  If  instantly  there- 
iqKm,  in  the  transport  of  passion  thus  excited,  and  without 
previous  malice,  the  prisoner  killed  the  deceased,  it  would  have 
been  a  clear  case  of  manslaughter.  Not  because  the  law  sup- 
podMS  that  this  passion  made  him  unconscious  of  what  he  was 
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about  to  dOy  and  stripped  the  act  of  killing  of  an  intent  to  com- 
mit it — ^bnt  because  it  presumes  that  passion  disturbed  the  swaj 
of  reason,  and  made  him  regardless  of  her  admonitions.  It 
does  not  look  upon  him  as  temporarily  deprived  of  intellect,  and 
therefore  not  an  accountable  agent;  but  as  one  in  whom  the 
exercise  of  judgment  is  impeded  by  the  violence  of  excitement, 
and  accountable  therefore  as  an  infirm  human  being.  We  no- 
where find  that  the  passion  which  in  law  rebuts  the  imputation 
of  malice,  must  be  so  overpowering  as  for  the  time  to  shut  out 
knowledge  and  destroy  volition.  All  the  writers  concur  in 
representing  this  indulgence  of  the  law  to  be  a  condecension  to 
the  frailty  of  the  human  frame,  which,  during  the  furor  brevis, 
renders  a  man  deaf  to  the  voice  of  reason,  so  that  although  the 
act  done  was  intentional  of  death,  it  was  not  the  result  of  malig- 
nity of  heart,  but  imputable  to  human  infirmity. 

The  prox)er  inquiry  to  have  been  submitted  to  the  jury  on  this 
part  of  the  case  was,  whether  a  sufficient  time  had  elapsed  after 
the  prisoner  was  stabbed,  and  before  he  gave  the  mortal  wound, 
for  passion  to  subside  and  reason  reassume  her  dominion — 
for  it  is  only  during  the  temporary  dethronement  of  reason  by 
passion,  that  this  allowance  is  made  for  man's  frailty.  And 
in  prosecuting  this  inquiry,  every  part  of  the  conduct  of  the 
prisoner,  as  weU  words  as  acts  tending  to  show  deliberation  and 
coolness  on  the  one  side,  or  continued  anger  and  resentment  on 
the  other,  was  fit  to  be  considered,  in  order  to  conduct  the  jury 
to  a  proper  result. 

The  attorney-general,  in  his  argument,  referred  to  a  class 
of  cases  which  probably  misled  the  judge  in  laying  down  the 
proposition  before  us — ^in  which  circumstances  apparently  un- 
important, but  indicative  of  deliberation,  have  been  thought  to 
establish  malice  and  repel  the  plea  of  human  infirmity.  The 
explanation  given  by  the  text-writers  will  show  that  the  doctrine 
in  these  cases,  although  in  some  respects  analogous  to  that 
which  obtains  in  a  killing  upon  legal  provocation,  is  not  identical 
with  it.  The  general  rule  of  law  is,  that  words  of  reproach  or 
contemptuous  gestures,  or  the  like  o£knses  against  deoomm, 
are  not  a  sufficient  provocation  to  free  the  party  killing  from  the 
guilt  of  murder,  where  he  useth  a  deadly  weapon,  or  manifests 
an  intention  to  do  great  bodily  harm.  This  rale,  however,  does 
not  obtain  where  because  of  such  insufficient  provocation,  the 
parties  become  suddenly  heated,  and  engage  immediately  in 
mortal  combat,  fighting  upon  equal  terms.  But  deliberate 
dueling,  if  death  ensue,  however  fairly  the  combat  may  be  con- 
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dacted,  is,  in  the  eye  of  the  law,  murder.  The  punctilios  of 
hlse  honor,  the  law  regards  as  fumifihing  no  excuse  for  homi- 
cide. He  who  deliberately  seeketh  the  blood  of  another,  in  com- 
pliance with  such  punctilios,  acts  in  open  defiance  of  the  laws 
of  God  and  of  the  state,  and  with  that  wicked  purpose  which  is 
termed  malice  aforethought.  While,  therefore,  because  of 
presumed  heat  of  blood,  the  law  extenuates  into  manslaughter 
a  killing  upon  such  sudden  rencounter,  although  proceeding  upon 
an  insufiicient  provocation,  it  withholds  this  indulgence  when, 
from  the  circumstances  of  the  case,  it  can  be  collected  that,  not 
heated  blood  but  a  settled  purpose  to  Tindicate  offended  honor, 
eren  unto  slaying  in  defiance  of  law,  was  the  actual  motive 
which  urged  on  to  the  combat. 

In  the  conclusion  of  his  instructions,  the  judge  informed  the 
jury  '*  that  if  they  should  beliere  according  to  the  second  propo- 
sition, that  the  prisoner  was  not  possessed  of  deliberation  and 
reflection  at  the  time  he  gave  the  mortal  blow,  but  acted  under 
the  influence  of  passion  excited  by  the  proTOcation  then  reoeiyed, 
it  would  bea  case  of  manslaughter.''  It  is  manifest  that  if  there 
was  enor  in  the  proposition  which  we  have  been  examining,  this 
general  instruction  did  not  correct  it;  for  the  jury  were  expressly 
lefened  to  that  proposition  for  the  legal  meaning  of  "  deliber- 
ation and  reflection;"  and  according  to  that  proposition,  there 
was  deliberation  and  reflection,  **  if  the  prisoner  was  sensible  of 
what  he  was  about  to  do,  and  did  the  act  intentionally." 

Entertaining  a  fuU  conviction  that  in  this  the  jury  were  mis- 
directed, we  are  of  opinion  that  the  verdict  below  ought  to  be 
sat  aside,  and  a  venire  de  novo  awarded.  This  decision  must  be 
oartifled  to  the  superior  court  of  Wake,  with  directions  to  pro- 
ceed agreeably  thereto  and  to  the  laws  of  the  state. 

By  CouBT.    Judgment  to  be  reversed. 


To  ComnrvrE  Murdbb  iir  tks  Fntar  Dsoasi,  the  kOlmg  mutt  hare 
doM  with  intent  to  kill,  uid  that  intent  mntt  have  been  formed  prior  to 
the  oommiMion  of  the  deed:  Bower  v.  8UUe,  32  Am.  Dec.  325.  Orievoos  in- 
juries inflicted  with  the  design  of  producing  bodily  soffering  s&d  torture,  wiU, 
if  death  recnlt»  be  sufficient  to  constitute  murder:  State  v.  Hoover,  ante,  383. 

Maksjuluohtkk  and  Mubdkr,  DisnifcnoN:  State  ▼.  Fergueon,  27  Am. 
Dec.  412;  Qrainger  v.  State,  26  Id.  278,  and  note  to  the  Isst  case,  in  which 
the  sabject  of  homicide  in  self-defense  is  diBcussed. 

Cited  m  State  v.  CarUr,  76  K.  0.  20,  to  show  that  words,  howcTer  griev- 
eus,  are  not  sufficient  provocation  to  reduce  the  crime  of  murder  to  man- 
shui^ter:  also  in  StaU  v.  Gentry,  2  Jones'  L.  406,  to  the  point  that  a  killing 
fai  a  quarrel  resulting  from  the  heat  of  passion  excited  by  a  violent  assault, 
is  manslauf^ter  and  not  murder. 

Am.  dbo.  Vox..  zxznr-M 
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MUNNEBLIN  V.   BIRMINGHAM. 

[3  DaVKBSUX  AMD  Battlb*!  Bquixt,  868.] 
AOSBBMXNT   TdR   RESALE   OF  PBOPEBTT  TO  VENDOR   doeS  not  OODStitllte  ft 

mortgage,  in  the  absence  of *any  evidence  to  that  efifeot. 
Faxlubb  to  Comply  with  ths  Conditions  of  an  AoRBmarar  to  Bbseu^ 
within  the  time  stipulated,  will  deprive  the  vendor  of  the  benefits  le- 
salting  from  the  agreement,  and  render  the  sale  absolute  and  inde- 
feasible. 

Bill  in  equity  filed  in  1835,  alleging  that  in  December,  1822, 
plaintiff  borrowed  four  hundred  dollars  of  defendant,  and  to  se- 
cure its  repayment,  executed  a  bill  of  sale  of  a  female  slaye,  and 
at  the  same  time  took  from  the  defendant,  on  a  separate  paper, 
the  following  instrument:  "  On  condition,  at  January,  1823, 
that  Mr.  Joseph  Munnerlin  does  come  forward  and  tender  unto 
me,  Charles  Birmingham,  four  hundred  dollars,  lawful  money 
of  the  state,  I  will  give  him  a  negro  girl  by  the  name  of  Tener, 
seyenteen  years  old.  If  failing  to  comply  on  that  day,  this 
shall  no  longer  stand  good  against  me.  December  12,  1822. 
Charles  Birmingham."  Plaintiff  insisted  that  the  aboye  instru- 
ment constituted  a  mortgage,  and  prayed  to  be  permitted  to  re- 
deem. 

WitisUm^  tot  the  plaintiff. 

MendenhaU^  for  the  defendant. 

Daiiiel,.J.  (after  stating  the  case).  The  proof  is  satisfno- 
tory  to  us,  that  the  defendant  did  execute  the  instrument  of 
writing  mentioned  in  the  bill.  But  taking  the  bill  of  sale  and 
the  said  instrument  together,  and  all  the  circumstances  which 
surround  the  case,  and  we  are  of  the  opinion  that  they  do  not 
constitute  a  mortgage.  It  seems  to  us,  that  the  instrument  exe- 
cuted by  the  defendant  is  but  an  agreement  for  a  resale  of  the 
slave  Tener  for  the  sum  of  four  hundred  dollars,  if  the  plaintiff 
tendered  that  sum  by  the  month  of  January,  1823.  There  is 
nothing  mentioned  of  a  mortgage  or  money  borrowed,  in  either 
the  bill  of  sale  or  the  paper  writing.  There  is  no  proof  that  the 
girl  was  worth  more  than  the  money  advanced  by  the  defendant. 
There  is  no  covenant  in  the  instruments,  or  out  of  them,  for  the 
repayment  of  the  money  to  the  defendant,  in  case  of  the  death 
of  the  slave,  or  any  repayment;  and  there  is  no  evidence  that  a 
loan  was  ever  talked  of  or  contemplated  between  the  parties. 
The  q}ave  was  immediately  delivered  to  the  defendant  on  the 
advancement  of  the  money.  And  it  was  a  long  time  (upwards 
of  twelve  years)  which  had  elapsed  without  any  mention  by  tlie 
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plaintiff,  until  about  two  years  before  he  filed  his  bill,  that  he 
had  any  claim  to  the  slave ,  as  mortgagor,  or  in  any  other  way .  We 
are  induced  to  think,  from  the  whole  case,  that  the  plaintiff  never 
considered  the  transaction  a  mortgage,  but  only  as  an  agreement 
for  a  resale,  which  he  had  lost  the  benefit  of  by  not  complying 
with  the  terms  of  it  in  time:  Vide  Poindexter  v.  McG(mnon  and 
Eauser,  1  Dev.  Eq.  373  [18  Am.  Dec.  591].  We  are  of  the  opin- 
ion that  the  bill  must  be  dismissed. 

By  CouBT.     Bill  dismissed. 


Whstheb  an  IiraTBOMurr  is  a  Mobtoaox  ok  a  Ck)NDinoNAL  Sals  de- 
pends apon  the  inteaticm  of  the  parties:  Hickman  y.  Gantrell,  SO  Am.  Dea 
SM,  and  note;  Straiten  v.  Sabm^  posL  The  prinolpal  caae  is  mentioiied  with 
•pproval  in  McLaurin  v.  Wright^  2  Ired.  Eq.  M,  for  the  purpose  of  sustaining 
the  general  principle  decided  in  the  latter  case,  as  follows:  Notwithstanding 
an  instmment  is  absolute  in  form,  facts  and  circnmstanoes  dehors  may  be 
reosived  to  establish  its  character  as  a  secarity  merely.  Among  these  circam- 
stanres,  inadequacy  of  price  is  an  important  one.  Gross  inadequacy  of 
price  is  a  strong  indication  that  a  secarity  only  was  intended.  On  the  con- 
tiBiy,  a  fair  price,  and  possession  simoltaneoosly  taken  and  kept,  and  no 
eoreaant  to  repay  the  money  advanced,  will  not  authorize  a  court  of  equity 
to  declare  a  deed  absolute  on  its  face  to  be  only  a  mort^ipage,  in  the  absence  of 
other  soffioient  evidence. 


John  Hough  v.  Chablotte  D.  Mabtin. 

[3  Dbtsbbox  An>  Baxxxx's  Sqnnrx,  879.] 

Bqoitt  JVBiBDionov  Don  NOT  Embracb  the  construction  of  devises  of 
legal  interests  in  land. 

▼AOVKinn  A2n>  OBSouBmr  of  a  Will  furnish  no  ground  for  an  applioation 
to  equity:  for  if  not  absolutely  unintelligible,  it  will  be  valid  at  law  as 
£sr  as  understood;  and  if  it  is  so  far  devoid  of  meaning  as  not  to  amount 
to  a  designation  of  any  eorpm^  it  follows  that  there  is  no  need  of  reliel, 
for  the  devise  is  ineffectuaL 

Box  lOR  AflOKiiiXAiiinra  Cokfossd  BomrDARns  will  be  entertained  only 
when  the  boundaries,  being  at  one  time  certain,  were  rendered  otherwise 
by  tiie  default  of  the  defendant,  or  those  under  whom  he  daima. 

Bqoirr  JmoBDionoir  vob  AsGBRTAiNiCBirr  of  Comfubed  BoxnnuBm  is 
ezcreised  only  where  there  has  been  some  agreement  that  the  land  of  the 
several  parties  should  be  dirtingniihed,  or  where,  on  account  of  a  partioo- 
kr  relation,  a  duty  to  preserve  the  landmaAs  is  imposed  upon  one  of 
them,  by  the  fraud  or  neglect  of  whom  the  boundaries  have  become  con- 


Bbfwbih  Ikdkpbnbbnt  Pbofbiktobs  Equity  will  mot  Imtxbtobb  to  de- 
cree a  settlement  of  their  boundaries,  in  the  absenoe  of  fraud  or  neglect, 
or  of  ezpress  agreement. 

Bill  fob  an  Injunotion  to  Stat  Waste,  which  fails  to  show  the  com- 
fdainant  to  have  a  good  and  sufficient  title  to  the  particular  land  in  which 
the  waste  is  apprehended,  is  radically  defective. 
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Bill  for  Disoovxrt  of  Deeds,  which  does  not  allege  that  the  particular 
deeds  claimed  hy  oomplaixiADt,  and  which  are  material  to  him  in  a  pend* 
ing  action,  are  in  the  custody  or  under  the  control  of  defendants,  is 
defective,  and  can  not  be  maintained. 

Bill  in  equity,  alleging  that  plaintiff's  brother  died  in  1821, 
leaving  a  will,  by  which,  after  sundry. bequests  to  one  James 
Martin  and  others,  testator  directed  that  all  the  remaining  part 
of  his  land  not  given  away,  should  become  the  property  of 
plaintiff;  that  the  description  of  the  lands  devised  to  MuHdn 
and  the  others  was  so  obscure,  that  plaintiff  was  unable  to  fix 
upon  the  residue,  which,  under  said  will,  belonged  to  him; 
that  Martin,  taking  advantage  of  this  difficulty,  had  taken  pos- 
session of  a  portion  of  the  limd,  which  plaintiff  believed  was  not 
devised  to  him,  nor  otherwise  disposed  of  by  the  will,  and  there- 
fore belonged  to  plaintiff  under  the  reeiduaiy  clause;  that 
plaintiff  had  previously  brought  an  action  of  ejectment  against 
said  Martin,  but  had  failed,  by  reason  of  his  inability  to  locate 
his  claim  under  the  will;  that  Martin  had  since  died,  leaving  a 
will,  wherein  he  devised  to  Charlotte  D.  Martin,  his  vnfe,  and 
their  children,  all  of  his  interest  in  said  lands,  and  appointing 
said  Charlotte  his  executrix;  that  said  devisees  of  Martin  had 
possession  of  the  lands,  and  unless  restrained  would  diminiah, 
waste,  and  reduce  the  same  so  as  to  destroy  their  value.  The 
bill  then  prayed  that  the  defendants  might  be  required  to  show 
the  particular  land  claimed  by  them  under  the  will;  that  thi^ 
might  be  restrained  from  committing  waste  thereon;  that  the 
land  to  which  plaintiff  should  be  declared  entitled  under  said 
will  be  admeasured  and  laid  off  to  him  by  metes  and  bounds; 
that  the  title  deeds  to  all  of  testator's  land  be  produced,  and  sofih 
as  belonged  to  plaintiff  delivered  to  him.  Defendants  demurred. 
Demurrer  sustained.     Plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff. 

WinRton,  for  the  defendants. 

BuFFiN,  C.  J.  No  counsel  has  appeared  before  us  for  the 
plaintiff;  and  we  can  not,  therefore,  be  sure  that  we  correctly 
apprehend  the  ground  or  grounds  on  which  relief  v^as  intended 
to  be  claimed  in  the  bill.  As  far,  however,  as  we  have,  unaided, 
been  able  to  collect  the  grounds  brought  forward  in  the  bill  and 
exhibits,  we  are  of  opinion  that  the  bill  can  not  be  supported, 
but  was  properly  dismissed.  From  the  general  scope  of  the  bill, 
the  principal  object,  as  stated  particularly  in  the  prayer,  seems 
to  be,  to  have  the  land  devised  to  the  plaintiff  admeasured  and 
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laid  off  to  him  by  metes  and  bounds;  and  as  subsidiazy  to  that 
relief » that  the  land  derised  to  the  other  devisees  respectiyelj  be 
laid  off  and  ascertained,  and  to  those  ends,  that  the  defendants 
may  produce  the  title  deeds  of  the  testator's  lands;  and  in  the 
mean  while,  that  the  several  defendants  may  be  enjoined  from 
catting  timber,  or  committing  any  other  waste  upon  any  of  the 
lands  devised  in  the  wUl. 

It  is  to  be  remarked,  in  the  first  pbce,  that  the  court  is  not 
called  to  act  between  these  parties  on  the  idea  of  decreeing  a 
partition  of  lands  given  or  held  jointly  or  in  common.  There 
is  nothing  of  that  kind  in  the  will  or  bill.  The  devisee  are  dis- 
tinct to  each  devisee,  and  of  distinct  parcels;  and  therefore, 
there  is  no  partition  to  be  made.  But  although  the  bill  admits 
that  the  devises  are  not  of  shares  in  a  known  subject,  but  are 
devises  of  different  tracts  of  land  to  sundry  persons  in  sever- 
alty, yet  it  states,  as  the  grievance  to  the  plaintiff,  that  the  de- 
scriptions in  the  will  of  the  several  tracts  given  to  Martin  and 
the  others  are  so  obscure,  that  he  can  not  identify  those  tracts; 
and,  therefore,  can  not  know  what  land  is  given  to  himself,  the 
plaintiff.  The  object,  then,  is  to  obtain  that  knowledge  by  the 
aid  of  this  court,  as  the  plaintiff  says  he  has  failed  in  an  attempt 
to  identify  his  land  upon  the  trial  of  an  ejectment. 

We  are  at  a  loss  to  conjecture  what  means  a  court  of  equity 
has  of  elucidating  the  point  which  creates  the  difficulty  to  the 
plaintiff,  more  than  a  court  of  law  possesses,  or  of  obviating 
the  consequences  of  that  difficulty  under  which  the  plaintiff  is 
suffering,  as  he  says.  The  construction  of  devises  of  legal  in- 
terests in  land  ia  a  legal  question,  and  belongs  to  the  tribunals  of 
the  law,  and  not  to  those  of  equity.  The  vagueness,  or  ob- 
scurity from  any  other  cause,  found  in  the  terms  in  which  the 
gift  is  expressed,  can  not  change  the  jurisdiction;  for  this  court 
has  no  peculiar  principle  of  construction  in  such  cases,  but  in- 
terprets the  will  as  a  court  of  law  would,  and  both  courts  use 
the  same  means  of  identifying  the  thing  given,  namely:  by  re- 
sorting to  documents,  the  testimony  of  witnesses,  and  surveys. 
The  obscurity  of  the  will,  therefore,  furnishes  no  sufficient  rea- 
son for  applying  to  equity;  for  if  the  obscurity  be  not  so  great 
as  to  render  the  disposition  altogether  unintelligible,  it  will  be 
valid  at  law,  as  &r  as  it  can  be  understood;  and  if  it  sound  to 
folly,  so  &r  as  not  to  amount  to  a  designation  of  any  carpus,  it 
necessarily  foUows  that  no  court  can  help  it,  but  that  it  must  be 
ineffectual.  For  this  reason,  the  bill  can  not  asstune  the  aspect 
of  one  for  ascertaining  confused  boundaries;  for  although  the 
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court  of  equity  has  exercised  the  jurisdiction  of  settling  bound- 
aries of  legal  estates,  jet  it  has  been  cautiously  exercised,  and 
in  only  a  few  instances,  and  in  none  in  which  the  boundaries 
were  not  once  certain,  and  had  been  rendered  uncertain  by  the 
default  of  the  defendant,  or  those  under  whom  he  claimed.  In 
the  case  before  us,  the  gravamen  is  not  that  a  single  landmark 
had  been  altered,  or  been  permitted  to  perish  by  the  act  or  neg- 
lect of  the  other  parties;  but  that  the  testator  was  inexplicit  and 
obscure  in  the  language  of  his  will. 

If,  however,  that  objection  did  not  exist,  the  present  case  is 
not  within  the  principles  upon  which  the  jurisdiction  of  ascer- 
taining boimdaries  has  hitherto  proceeded.  In  all  the  cases 
there  was  either  an  agreement  that  the  land  of  the  seyeral  par- 
ties should  be  distinguished,  as  in  Norris  t.  Le  Neve,  3  Atk.  31; 
or  some  relation  between  the  parties,  which  made  it  the  duty  of 
one  of  them  to  preserve  the  landmarks,  and  therefore  the  boun- 
daries became  confused  by  the  neglect  or  fraud  of  the  party 
charged  with  that  duty — as  a  tenant:  The  Dtihe  of  Leeds  v.  The 
Earl  of  Strafford,  4  Yes.  180;  Attorney-'general  v.  FuUerion,  2 
Yes.  &  Bea.  264;  WUlie  v.  Parkinson,  1  Swanst.  9.  It  is  not 
enough  that  the  boundary  is  controverted,  or  that  it  has  become 
confused,  although  it  was  once  plain;  but  the  confusion  must 
have  arisen  from  the  misconduct  of  the  defendant,  who  is  there- 
fore equitably  obliged  to  aid  in  its  re-establishment:  MUler  v. 
Warmingtan,  1  Jac.  &  W.  492.  Between  independent  pro- 
prietors, equity  does  not  interpose,  where  there  is  no  agreement, 
fraud,  or  neglect,  and  require  either  of  them,  against  his  will, 
to  have  his  legal  rights  determined  in  any  but  the  established 
legal  method:  Atkina  v.  Hation,  2  Anst.  386;  Speer  v.  Crawler, 
2  Meriv.  417.  Nor  is  it  i>ossible  to  uphold  the  bill  as  one  for 
an  injimction  to  stay  waste,  or  for  a  discovery.  As  a  bQl  of  the 
former  kind,  it  is  radically  defective,  in  not  showing  a  title  to 
the  place  wasted,  or  in  which  waste  is  apprehended.  The  court 
could  not,  therefore,  act  at  all,  without  mating  the  injunction 
as  broad  as  the  prayer  of  the  bill  on  this  head,  and  restxaining 
the  defendants  from  the  ordinary  acts  of  ownership  in  any  of 
the  devised  lands,  as  well  those  given  to  the  defendants  aa  those 
claimed  by  the  plaintiff,  imder  the  residuary  disposition  to  him. 
The  coturt  must  not  deprive  the  defendants  of  the  use  of  their 
own  property,  because,  by  possibility,  the  plaintiff's  claim,  now 
confessedly  uncertain,  may  turn  out,  ui>on  evidence  hereafter  to 
be  discovered,  to  cover  a  jMurt  of  the  land  in  which  it  is  said  the 
waste  is  contemplated.    That  would  render  the  preventive  jus- 
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tioe  of  the  oonrt,  fhe  instroment  of  positiye  oppression  on  the 
owner  of  probably  the  whole,  and  certainly  a  part,  of  the  estate 
in- his  possession:  Davis  v.  Leo,  6  Yes.  787.  The  bill  ought  to 
state  a  good  title  in  the  plaintiff  to  the  specific  land,  else  he 
can  not  ha^e  an  injunction.  A  doubtful  title  will  not  be  sufS- 
dent:  Jones  v  Jones,  3  Meriv.  173;  Storm  v.  Minn,  4  Johns.  Ch. 
Gas.  211 

As  to  the  discovery  of  the  deeds  and  their  production,  it  is 
sufficient,  without  noticing  other  things,  to  say,  that  the  bill 
does  not  charge  any  deeds  to  have  come  to  the  hands  of  these 
defendants.  It  only  alleges  that  James  Martin,  the  executor  of 
the  testator  Hough,  had  some  deeds  in  his  possession,  though 
no  description  of  them  is  given,  and  then  that  Martin  died  and 
made  some  of  the  defendants  his  executors,  and  devised  to  other 
of  the  defendants  the  lands  given  to  him  by  the  first  testator. 
But,  there  is  no  all^;ation  that  any  deedsf or  the  land  claimed  by 
the  plaintiff,  or  material  to  him  in  this  controversy,  have  come 
into  the  custody  or  under  the  control  of  the  defendants. 

By  CouBT.    Decree  afBrmed. 


Tally  v.  Tally. 

[9  DBTBVSVX  AMD  Batzub's  Bqoxr.  885.] 

OuABMAV  or  A  LantATia  can  not  Bbivo  a  Bill  in  Equitt  against  Hxb 
for  »  aetUement  of  his  aooonntB,  and  to  obtain  payment  of  the  sum  found 
doe  him;  nor  can  he  maintain  an  action  in  equity  for  the  valne  of  neoes- 
Mriee  fnnuahed  the  Innatic  doring  the  period  of  hia  gnardianahip,  nor 
pravionaly  thereto,  while  ahe  reaided  with  him  aa  a  member  of  hia  family. 

Bill.  Defendant,  an  idiot,  was  a  sister  of  plaintiff.  Ixk 
1818,  upon  the  death  of  their  &ther,  defendant  became  entitled 
to  a  share  of  his  personal  property.  In  1836,  plaintiff  was  ap- 
pointed guardian  of  his  sister's  person  and  estate,  and  upon 
application  for  a  settlement  of  his  accounts,  the  county  court 
appointed  auditors,  who  made  report  that  a  balance  amounting 
to  over  two  thousand  dollars  was  found  to  be  due  plaintiff.  The 
bQl  prayed  a  settlement  and  decree  of  sale  of  sufficient  of  de- 
fendant's property  to  satisfy  the  balance  found  to  be  due.  De- 
fendant lived  with  plaintiff,  and  had  been  supported  by  him 
once  1818.  Demurrer  for  want  of  equity.  Demurrer  overruled. 
Defendant  appealed. 

No  appearance  for  the  defendant. 
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Badger ^  W,  H,  Haywoody  and  Daniel^  aUomey-general^  for  the 
plamtdff. 

BuFviN,  0.  J.  (after  stating  the  case).  Upon  the  reading  of 
the  bill,  it  struck  us  as  being  liable  to  the  objection  of  novelty; 
which  is  an  objection  in  itself  of  no  inconsiderable  force.  Our 
attention  was  not  called  to  any  precedent  for  it,  and  none  such 
is  within  our  own  remembrance.  In  further  considering  the 
case,  the  court  has  come  to  the  conclusion  that  the  bill  can  de- 
rive as  little  support  from  principle  as  from  the  practice  of  the 
court.  How  far  a  court  could  allow  one  notoriously  of  non-sane 
mind,  like  this  party,  to  be  charged  even  for  proper  mainte- 
nance, by  even  a  brother,  for  so  long  a  course  of  years,  without 
applying  for  a  commission  and  getting  an  order  of  the  court  pon- 
firming  the  custody  of  the  person,  and  fixii^g  a  proper  allowance, 
would  at  least  be  the  subject  of  much  consideration,  if  it  were 
now  to  be  determined.  But  we  do  not  found  our  judgment  on 
that  point;  and,  therefore,  it  may  be  assumed  that,  like  that  of 
an  infant,  the  contract  of  one  non  compos  mentis  is  not  void, 
when  for  necessaries  or  things  suitable  to  the  person's  fortune 
and  habits  of  life.  Indeed,  such  appears  now  to  be  the  doctrine 
of  the  courts  of  common  law,  where  there  is  no  fraud  or  undue 
advantage:  Baxter  v.  Earl  of  PortsmoiUh,  5  Bam.  &  Cress.  170; 
Brown  v.  Jodrell,  3  Car.  &  P.  30.  Now,  if  it  be  admitted  that  the 
plaintiffs  knowledge  of  his  sister's  condition  makes  no  difference, 
and  that  he  is  entitied  to  a  part,  at  least,  or  to  the  whole  of  his 
demand,  as  a  debt  for  proper  maintenance,  yet  that  is  a  legal 
demand,  for  the  recovery  of  which  he  has  no  right  to  come  into 
this  court.  It  is  simply  a  case  for  an  action  of  assumpsit,  if  the 
idiot  be  liable  at  all;  and  there  is  nothing  to  change  the  juris- 
diction from  law  to  equity,  whereby  this  proceeding,  as  an  ad- 
versary one  inter  partes,  can  be  sustained. 

If  the  plaintiff  were  merely  the  creditor  of  his  sister,  such 
would  be  the  law.  The  relation  between  the  parties  does  not 
affect  this  question.  That  the  plaintiff  is  the  committee  of  the 
other  party,  rather  increases  the  objection  to  this  mode  of  pro- 
ceeding, as  it  seems  to  us.  The  court  of  equity  may  order  a 
proper  allowance  to  be  paid  out  of  the  lunatic's  estate  for  future 
maintenance;  and  it  is  not  questioned  that  an  order  may  also, 
.in  a  proper  case,  be  made  for  the  satisfaction  of  past  main- 
tenance; and,  indeed,  for  the  payment  of  any  debt  of  the  luna- 
tic. But  that  is  a  jurisdiction  arising  out  of  the  custody,  by 
necessity,  of  the  governing  of  the  person  and  estate  of  the  luna- 
tic; and  the  corresponding  obligation  to  maintain  the  lunatic. 


Dec.  1839.]  Tally  v.  Tally.  409 

and  to  pay  liis  debts  as  far  as  the  estate  ooay  be  aTailable.  If, 
indeed,  a  creditor  can  get  a  judgment  at  law,  there  will  seldom 
be  a  gioond  on  which  the  chancellor  can  restrain  him  from  pro- 
ceeding against  the  person  or  tangible  property  of  the  Itinatio. 
Bat,  if  the  creditor  find  it  necessaiy  to  apply  to  the  chancellor 
for  payment,  he  owes  his  satisfaction  partly  to  the  grace  of  the 
sovereign,  and  partly  to  the  duty  of  the  chancellor  to  look  to 
the  ultimate  benefit  of  the  non  compos  and  his  estate.  This  last 
is  so  much  the  object,  that  Lord  Eldon  said  he  could  not  pay  a 
lunatio's  debts  and  leave  him  destitute,  but  must  reserve  a  suffi- 
cient maintenance  for  him,  although,  in  consequence,  the  credit- 
ors might  put  him  in  jail,  and  the  court  would  have  to  support 
him  there:  ^ parte  Hastings^  14  Yes.  182.  But  all  these  appli- 
cations to  the  chancellor  are  made  by  petition,  and  the  case  does 
not  assume  the  form  of  a  controversy  inter  partes.  Upon  the 
petition,  all  necessaiy  and  proper  inquiries  are  ordered;  and  in 
malring  them,  the  master  is  usually  directed  to  procure  the 
aid  of  the  presumptive  heir,  or  next  of  kin,  by  giving  them  no- 
tice to  attend  his  proceedings;  and,  upon  the  report,  the  order 
is  for  the  payment  of  such  sum  as  may  appear  fair  and  right 
upon  the  whole,  and  considering  the. value  of  the  property.  So 
likewise  is  it  in  settling,  or,  as  it  is  technically  called,  passing, 
the  accounts  of  the  committee,  which  is  done  upon  petition. 

That  being  the  tried  and  settled  method,  the  court  would  not 
like  to  allow  it  to  be  needlessly  changed,  although  we  are  not 
very  tenacious  in  matters  of  form  merely,  when  the  result  is 
essentially  the  same.  But  there  are  substantial  differences  be- 
tween applying  by  petition  in  the  matter  of  a  lunatic,  and  pro- 
ceeding by  bill  praying  a  decree.  In  the  first  place,  it  is  the 
duty  of  the  court  to  have  regard  to  the  difference  in  expense. 
Then,  in  an  adversary  suit,  the  court  is  not  left  at  large  in  its 
inquiries  to  ascertain  the  real  justice  of  the  case,  but  is  tram- 
meled by  the  pleadings,  and  confined  to  the  matters  therein  put 
in  issue,  and  to  the  parties  on  record.  In  the  present  case,  for 
example,  the  statute  of  limitations,  if  duly  insisted  on,  might 
probably  bar  much  of  the  plaintiff's  demand,  which  is  of  twenty 
years'  standing;  yet,  in  the  answer,  put  in  upon  the  overruling 
of  the  demurrer,  no  notice  is  taken  of  it.  So  that,  however 
averse  the  court  might  be  to  countenance  such  laches,  and  al- 
though upon  a  petition  an  order  might  be  refused  for  the  pay- 
ment of  the  stale  parts  of  the  claim,  the  point  would  yet  be 
oonduded  in  this  suit  by  the  frame  of  the  pleadings.  Besides, 
a  decree  goes  much  farther  than  an  order.    If  the  plaintiff  were 
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to  get  a  decree  at  all  in  a  suit,  it  would  bind  the  person  of  the 
lunatic;  and  upon  it,  execution  might  be  sued  out  against  her 
property  generally,  instead  of  the  party  being  confined  to  a  par- 
ticular and  appropriate  fund,  applied  thereto  by  the  court  in  the 
order  upon  petition.  Whatever  may  be  the  unavoidable  opera- 
tion of  the  judgment  of  a  court  of  law,  certainly  a  court  of 
equity  ought  not  so  to  act  that  a  person  peculiarly  under  the 
protection  of  that  court,  as  a  lunatic  is,  may  be  imprisoned  for 
his  maintenance  as  fixed  by  the  court. 

It  is  observable,  also,  that  the  legislature  takes  the  same  vieiw, 
in  the  acts  on  this  subject.  It  is  contemplated  in  the  acts  of 
1801  and  1817, 1  B.  S. ,  c.  57,  that  the  matters  and  things  therein 
authorized  are  to  be  done  by  force,  simply,  of  the  order  of  the 
court  acting  in  the  matter  of  the  lunatic,  upon  the  petition  of 
the  committee  or  other  person  interested. 

It  must,  therefore,  be  certified  to  the  court  of  equity  of  War- 
ren, that,  in  the  opinion  of  this  court,  the  decree  is  erroneous, 
and  that  the  same  should  be  reversed,  and  the  demurrer  sus- 
tained, and  the  bill  dismissed  at  the  costs  of  the  plaintiff. 

By  GouBT.    Bill  dismissed. 

Eqititt  will  Bbt  apabt  a  Fund  STTmomrr  loa  tbs  MAiimBrABom  ov 
A  LniVATio  and  his  wife  and  infant  children,  if  he  haa  any,  before  direottng 
that  any  portion  of  his  property  shaU  be  applied  to  the  payment  of  hia  debta, 
nor  are  advancements  made  for  the  prior  maintenance  of  the  Innatio  charge- 
able upon  this  fund:  In  the  McMer  qf  LoUham,  4  Ired.  Eq.  231,  citing  the 
principal  caae;  cited  also  in  Rkhardaon  v.  Strong,  13  Ired.  106,  declaring  that 
contracts  with  Innatice  are  not  absolutely  void,  but  that  snch  aa  are  made 
with  them  for  necessaries  suitable  to  their  habits  and  condition  in  life,  will 
be  sustained;  the  principal  case  is  also  quoted  with  approbation  in  PaUom  v. 
Tliofnpion,  2  Jones*  Eq.  411,  as  showing  that  the  gnardian  of  a  Innatlo 
not,  without  permission  of  the  court,  exceed  the  annual  income  of  Hm 
in  eaq^nditures  for  an  account  of  lus  ward;  and  in  Dowell  v.  ./adb,  6  Id.  4I7» 
aa  authority  for  the  rule  that  acourt  of  equity  has  no  jurisdiction  to  make  aa 
arder  for  an  inquisition  by  jury,  to  determine  the  lunacy  or  Idiocy  of  a  par^. 


Pole  v.  Gallaot. 

p  DavxBBUX  AMD  Battls's  Equett.  as&J 
PUBOBASKB  IS    SUBJECT  TO    EQUITIES    AOAUTBT   HI8  VsmDOB  in  tWO 

I.  When  the  purchase  is  of  a  legal  title,  but  with  notice  of  aa  eqalty  ia 

another.    2.  When  the  purchase  is  of  a  mere  equity  only,  whether  irith 

or  without  notice  of  a  prior  equity. 
Between  Mere  Equities  the  elder  is  the  better. 
Surety  or  a  Pubchaseb  or  Land  at  a  Sale  on  a  specified  credit  aikder 

a  decree  in  chancery,  the  title  being  retained  until  the  purobaae  oioaey 


Dec  1839.]  Polk  i.  Gallant.  411 

ahoald  be  paid,  may  charge  the  land  for  the  payment  of  the  sum  for 
which  he  ib  liable,  in  the  bands  of  an  assignee  of  tiie  purchaser  who  took 
it  In  good  faith,  without  notice;  nor  is  the  title  of  the  assignee  benefited 
by  the  fact  that  he  had  afterwards  bought  in  the  same  land  at  a  sale  un- 
der execution  against  his  assignor,  paying  a  valuable  oonsideratioii 
therefor. 

PuBCHASKR  AT  EzBOUTioN  Salx  Suoobkds  TO  THB  TiTLB  of  the  defend- 
ant and  is  affected  by  existing  equities  against  him. 

AanoHOB  ow  Land  Affbctbd  bt  a  Trust  is  not  a  Nbcissart  Pabtt  to 
a  bill  against  his  assignee  in  an  action  by  a  surety  of  the  former  to 
charge  lands  in  the  hands  of  the  latter  for  tiie  payment  of  the  purchase 
price  for  which  the  surety  was  bound,  when  the  bill  sets  out  that  the 
defendant  Is  the  assignee  of  the  entire  Interest  in  the  land. 

Actual  Paticxiit  Nxkd  not  bx  Madx  by  a  surety  to  enable  him  to  sus- 
tain an  action. 

Kll  in  equity.  Daniel  GhJlant  died  intestate,  and  a  sale  of 
his  lands  for  the  purpose  of  partition  was  decreed,  the  sale  to 
be  made  on  a  specified  credit.  John  Gallant  became  the  pur- 
chaser, with  plaintiff  as  his  surety  for  the  payment  of  the  pur- 
chase money,  the  title  being  retuned  until  the  money  should  be 
paid.  John  Gallant  afterwards  assigned  his  interest  in  the  land 
to  the  defendant,  Stephen  Gallant,  the  former  being  then  in- 
solvent, and  the  purchase  money  still  remaining  unpaid.  The 
answer  averred  that  the  defendant  had  no  notice  that  the  pur- 
chase money  was  unpaid;  that  he  had  agreed  to  give  for  the 
land  the  sum  of  four  hundred  and  twenty  dollars,  its  full  value, 
and  that  at  the  time  of  his  purchase  there  was  a  judgment  and 
execution  against  John  Gallant,  to  satisfy  which  the  land  was 
sold;  and  the  defendant  again  became  the  purchaser  at  the  price 
of  one  hundred  and  sixty  dollars,  which  had  been  a  clear  loss 
to  him.  Replication.  After  the  commencement  of  the  action 
John  Gallant  died. 

2>.  F.  Caldwell^  for  the  plaintiff. 

Alexander  and  Hohe^  for  the  defendant. 

Buimi,  O.  J.  The  cause  is  brought  to  hearing  without  evidence, 
upon  the  bill,  answer,  and  replication;  and,  from  the  pleadings, 
the  case  is  as  follows  (his  honor  here  stated  the  case,  and  then 
proceeded).  Upon  the  argument,  the  counsel  for  the  defendants 
placed  not  much  stress  on  the  defenses  brought  forward  in  the 
answer;  and  we  think  very  properly,  as  they  are  clearly  insuffi- 
cient. In  the  first  place,  the  sheriff's  sale  is  no  bar,  even  if  a 
legal  title  bad  been  the  subject  of  it,  as  the  purchaser  only  suc- 
ceeds to  the  defendant  in  the  execution,  and  is  affected  by  all 
the  equities  against  him:  Freeman  v.  HiU^  1  Dev.  &  Bat.  Eq. 
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889.  Mnoh  more  must  ihis  be  bo»  when  the  defendant  in  the 
execntion  has  himself  but  an  equity.  If  it  be  of  that  kind  which 
is  liable  to  be  sold,  the  purchaser  can  only  claim  to  stand  in  the 
shoes  of  the  debtor,  and  get  a  title  only  by  doing  those  acts,  on 
the  performance  of  which  the  debtor  himself  would  hare  been 
authorized  to  ask  for  a  conveyance.  Precisely  on  the  same  foot- 
ing stands  the  purchase  of  the  son  from  the  father  himself; 
which  was  of  an  equity  only.  It  is  only  the  honest  purchaser 
of  a  legal  title,  whom  equity  will  not  disturb.  If  the  purchaee 
be  of  the  l^gal  title,  but  with  notice  of  an  equity  in  another;  or 
if  it  be  only  an  assignment  of  an  equity,  with  or  without  notice 
of  a  prior  equity  in  another  person:  in  either  case,  the  esti^ 
must,  in  the  hands  of  the  purchaser,  answer  all  the  claims  to 
which  it  would  have  been  subject  in  the  hands  of  the  vendor. 
Between  mere  equities,  the  elder  is  the  better. 

Against  the  present  defendant,  then,  the  plaintiff  is  entitled  to 
all  the  relief  which  this  court  would  have  given  him  against  the 
original  purchaser,  for  whom  he  was  surety.  We  have,  during 
the  present  term,  in  the  case  of  Qreen  v.  Crockett^  2  Dev.  &  Bat 
Eq.  390,  applied  the  equity  between  principal  and  surety  to  a  state 
of  facts  substantially  the  same  with  the  present,  and  decreed  for 
the  sureties;  and  in  so  doing,  we  have  laid  down  no  new  prin- 
ciple, nor  made  a  novel  application  of  an  old  one.  Neither 
the  purchaser  nor  his  assignee  could  get  the  title,  without  pay- 
ing the  purchase  money;  and  if  the  surety  paid  it,  the  vendor 
ought  not  then,  to  convey,  but  hold  the  title  for  the  indemnity 
of  the  surety,  who  has  a  right  to  it  by  substitution.  But  when 
the  principal  is  insolvent,  the  surety,  although  he  may  not  have 
paid  the  money,  has  an  immediate  equity  to  subject  the  land, 
because  that  has  then  become,  in  fact,  the  only  fund  to  which 
he  can  have  access,  and  as  between  it  and  the  surety,  is,  as  it 
were,  the  principal  debtor,  and  not  simply  a  collateral  security. 
We  are  not  speaking  of  the  rights  and  duties  of  the  creditor  and 
surety,  as  between  themselves,  but  those  which  arise  between 
the  surety  and  his  principal,  or  the  principal's  assignee.  As  to 
these  last,  there  is  a  plain  and  strong  equity,  when  it  is  admitted 
or  ascertained  that  the  original  debtor  is  personally  disabled 
from  furnishing  any  means  for  the  exoneration  of  the  thing 
pledged,  that  such  pledge  should  forthwith  be  applied  to  the 
purposes  for  which  it  was  created,  in  discharge  or  diminution  of 
the  surety's  responsibility. 

It  was,  however,  insisted  for  the  defendant,  that  his  father 
was  a  necessary  party;  and  that  the  plaintiff  can  not  have  a  de- 
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cree  mthont  reviTing  the  suit  against  his  heirs.  There  are  two 
answers  to  this  objection.  The  one,  that  the  defendant  is  stated 
by  both  the  bill  and  the  answer  to  be  the  assignee  of  aU  the  in- 
terest his  father  had;  and,  therefore,  the  latter  is  not  a  neces^ 
saiy  i)art7,  as  there  could  be  no  relief  decreed  against  him;  and 
the  only  effect  of  having  him  before  the  court  would  be  to  con* 
dude  him:  Thorpe  v.  RicJcs^  1  Dev.  &  Bat.  Eq.  613.  The  sec- 
ond answer  is,  that  what  is  required  in  the  argument  exists  in 
fact;  for  the  present  defendant  is  admitted  in  the  answer  to  be 
the  son  of  John  Gallant;  and  the  latter  is  dead  without,  as  fax 
as  appears,  leaving  any  other  child,  or  having  made  a  will;  and 
80  the  defendant  is  his  only  child  and  heir.  It  can  not  be 
requisite  to  bring  him  in  as  heir  by  bill  of  revivor,  because  the 
plaintiff  does  not  seek  to  charge  him  as  heir  to  any  purpose 
whatever. 

We  think,  therefore,  that  it  must  be  referred  to  the  master  to 
inquire  what  is  due  for  principal  and  interest  of  the  debt  for 
which  the  plaintiff  is  liable,  as  stated  in  the  pleadings;  and  that 
it  must  be  declared  that  the  land,  also  mentioned  in  the  plead- 
ings, is  liable  for  the  sum  that  may  thereupon  be  found  due, 
and  for  the  costs  of  the  plaintiff  in  prosecuting  this  suit;  and 
if  the  defendant  shall  not  pay  such  principal,  interest,  and 
costs,  within  some  reasonable  time,  it  must  be  ordered  that  the 
clerk  and  master  of  Mecklenburg  sell  the  land,  and  out  of  the 
proceeds  pay,  in  the  first  place,  the  principal  money  and  interest 
due  on  said' debt;  and  in  the  next  place,  the  said  costs,  if  suffi- 
cient therefor. 

By  CouBT.    Decree  accordingly. 

PoBORASBB  or  Tausr  Fsopunnr  AmcncD  bt  Nonas,  wksm:  BmUkng  v. 
Bkk»^  32  Am.  Bea  099,  and  note,  referring  to  oaaes  on  this  sabjaet 

Tbb  Pubohasbb  or  ajx  Equitt  Takxs  rr  SuBJior  to  Pbior  EQUims.— It  &§ 
only  Um  pnrchMer  of  the  legal  title,  without  notice  of  a  prior  equity,  who  can 
hold  against  aach  equity:  Winbarn  v.  TarreU,  8  Ired.  Eq.  117;  Smith  v.  Bank 
qf  Ifofieaborough,  4  Jones'  Eq.  903.  Parohaaer  at  an  ezecntion  sale,  when  aac- 
ceeda  to  such  title  only  as  the  defendant  then  had,  and  subject  to  all  tha 
eqnitiea  against  it:  R<m  v.  Hendenan,  77  N.  C.  170;  Walhe  ▼.  Atoodif,  65  Id. 
599;  Carr  r.  FearingUm^  63  Id.  660;  Vannoy  r.Martin,  6  Ired.  Eq.  169.  The 
inneipal  case  is  cited  in  each  of  the  above  to  the  points  decided. 

Smurr  or  a  PcmiMASEB  kab  a  Right,  upon  the  insolvency  of  his  princi- 
pal, when  thu  title  Is  retained  until  payment,  to  have  the  land  sold  for  his  re- 
imbunement  if  be  has  paid  the  debt,  or  for  his  exoneration  if  he  has  not  paid 
it,  as  agidast  a  purchaser  from  the  principal,  who  took  the  title  bona  Jide  and 
with  no  notice  of  the  non-payment  of  the  purchase  money.  The  rule  of  the 
ponripal  case  upon  this  subject  is  affirmed,  citing  it,  in  the  following  cases: 
^htifwer  V.  Fotgtman^  Winst.  L.  and  Eq.  12;  Frenman  v.  Mebane^  2  Janes'  Eq. 
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44;  £0erUm  ▼.  Alley,  6  Ired.  £q.  183;  SmUh  v.  Smith,  5  Id.  34;  ^am^  v. 
Morris,  4  Id.  22.  Distinguished  in  MW*t  y.  MilUr,  Ph.  Eq.  85.  And  the 
right  of  the  surety  to  pursue  the  land  to  indemnify  himself  upon  bis  obliga* 
tion  for  the  payment  of  the  purchase  money,  is  said,  under  the  role  of  the 
principal  case,  and  of  later  authorities,  to  embrace  only  those  cases  where  the 
title  is  retained.  Hence,  if  the  vendor  execute  a  full  title  to  the  land,  taking 
from  the  vendee  a  bond  for  the  payment  of  the  purchase  money,  the  surety, 
after  the  insolvency  of  the  vendee  before  payment,  can  not  subject  the  land 
to  the  payment  of  his  claim,  in  the  hands  of  a  purchaser  who  took  it  from 
the  devisee  of  the  vendee,  although  with  notice. 

ABsxaKOR  Nbbd  vot  bk  Madb  a  Party  to  an  action  against  the  assignes 
,  when  the  bill  and  answer  show  the  latter  to  have  been  the  transferee  of  the 
entire  interest:  MuUina  v.  MeCandUsa,  4  Jones'  Eq.  425,  citing  the  principal 
ease.  Bat  where  a  petition  was  filed  against  the  administrators  of  a  deoedent 
praying  for  a  decree  to  compel  them  to  pay  over  to  the  petitioner  a  dirtribu- 
tive  share  of  the  estate,  to  which  he  claimed  title  by  an  assignment  to  him  by 
one  of  the  heirs  and  distributees,  and  the  instrument  on  which  his  daim  is 
based  does  not,  on  its  face,  purport  to  be  an  assignment,  it  was  held,  on  the 
authority  of  the  principal  case,  that  the  iutestate's  other  heirs  slMiiild  be 
made  parties:  Clark  v.  Sdmey,  6  Ired.  L.  50. 
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St.  Glaib  v.  MoBBia 

[9  Ohio,  IS.] 

BnnnraiAiiOH  ov  Bight  of  Dowsr  in  a  mortgage  ezeouted  by  hfuband 
and  wife,  dirests  the  right,  bo  as  to  give  the  purchaser  at  a  nle  of  the 
premises  by  the  hnaband's  administrator  for  the  payment  of  the  debts  of 
the  estate,  a  complete  and  nnincambered  title. 

Bill  in  chancexy.  Claiming  dower  in  certain  lands  of  which 
plaintiffs  husband  was  seised  in  fee  during  coTeriure.  The 
answer  alleged  that  plaintiff  had  joined  with  her  husband  in  a 
mortgage  of  the  lands  to  secure  a  debt  of  four  thousand  dollars. 
After  the  death  of  plaintiffs  husband,  his  administrator  peti- 
tioned for  leaye  to  sell  his  intestate's  property  to  pay  the  debts 
of  his  estate.  Appraisement  and  assignment  of  dower  being  or- 
dered, dower  was  assigned  to  plaintiff  in  all  of  deceased's  real 
estate  except  the  land  in  dispute.  A  sale  was  ordered,  at  which 
defendant  purchased  the  mortgaged  premises. 

J.  0.  Wright,  T.  WcUher,  and  H,  HaU,  for  the  plaintiff. 
W,  E.  Morris^  in  propia  persona. 


By  Cknirt,  GmfKB>  J.  The  position  taken  by  the  counsel  for 
the  plaintiff  is,  that  when  the  mortgage  money  is  paid,  no  mat- 
ter how,  the  mortgage  is  extinguished,  for  the  debt  is  the  prin- 
cipal and  the  mortgage  only  the  incident;  that  the  effect  of  the 
sale  by  the  administrator  was  to  extinguish  the  mortgage,  and 
by  so  doing  to  revive  the  right  of  dower.  But  this  position  can 
Ittrdly  be  true  to  the  extent  to  which  it  is  attempted  to  cany  it; 
for  if  a  Inll  had  been  filed  to  foreclose  this  mortgage,  it  is  ver) 
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certain  that  the  purchaser  under  the  decree  would  have  taken  a 
title  discharged  of  the  incumbrance  of  dower.  The  debt  would 
have  been  paid,  and  yet  the  right  of  dower  would  not  have 
been  revived,  but  would  have  been  extinguished  together  with 
the  debt.  The  language,  the  debt  is  the  principal  and  the  land 
only  the  incident,  which  was  first  attributed  to  Lord  Mans- 
field in  2  Burr.  978,^  is  calculated  to  mislead,  for  it  never  was 
true  in  the  universality  with  which  it  is  thus  stated.  A  morir 
gage  in  fee,  as  this  is,  is  in  reality  a  fee  simple  conditional, 
which  is  as  large  and  ample  an  estate  as  a  fee  simple  absolute, 
though  it  may  not  be  so  durable:  Co.  lit.  18  a;  and  a  transfer 
of  such  an  estate  can  not  be  eSecied  by  the  mere  assignment  of 
the  debt.  All  the  cases,  when  strictly  examined,  are  reconcila- 
ble with  this  view.  If  the  mortgagee's  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it,  then  the  money  due  upon 
the  land  is  the  mortgagee's  estate  in  it;  and  consequently  there 
would  be  no  difference  between  the  mortgage  of  land  for  a  term 
only,  and  a  mortgage  of  it  in  fee.  The  land  is  the  incident  in  one 
sense,  because  it  is  uncertain  whether  it  will  be  necessary  to  re- 
sort to  it  as  a  fund  for  the  discharge  of  the  debt.  If  it  is,  then 
it  ceases  any  longer  to  be  the  incident.  By  the  same  process  by 
which  the  debt  is  discharged,  the  right  to  the  land  is  also  trans- 
ferred. Mrs.  St.  Clair,  by  joining  with  her  husband  in  the  deed 
of  mortgage,  barred  herself  of  dower  in  express  terms,  so  far  aa 
the  mortgagee  and  his  assigns,  and  all  persons  claiming  under 
them,  are  concerned.  The  only  difference  between  a  renuncia^ 
tion  of  dower  in  a  deed  in  fee  simple,  and  a  deed  of  mortgage 
is,  that  in  the  former  case  the  right  of  dower  is  ipso/ado  extin- 
guished, and  in  the  latter  it  is  dependent  upon  some  future 
event  whether  it  shall  be  so  or  not.  But  that  it  may  be,  is  moei 
certain;  otherwise  there  would  be  no  meaning  or  utility  in  a  re- 
linquishment of  dower.  He  who  takes  a  conveyance  in  fee,  in 
which  is  contained  a  relinquishment  of  dower,  is  a  purohaaei  of 
the  right  of  dower:  and  he  who  takes  a  mortgage  to  secuv^  a 
debt,  is  also  a  purchaser  of  the  right  of  dower,  if  it  shall  be  neo- 
essaiy  to  the  satisfaction  of  the  debt;  if  it  were  otherwise,  the 
mortgagee  and  the  purchaser,  under  a  judicial  sale,  would  be  in 
the  same  predicament  as  if  the  deed  had  been  executed  by  the 
husband  alone. 

The  act  under  which  this  sale  was  made,  2  Ch.  St.  929,  like 
the  one  now  in  force,  authorizes  the  administrator,  where  the 
personal  property  is  insufficient  to  pay  the  debts,  to  sell  the 

1.  Martin  y.  MowUn, 
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land  for  that  purpose.  But  eTon  admitting  that  the  sale  of  the 
entire  interest  in  the  land  was  irregular,  yet  I  do  not  see  how  it 
can  be  now  ctued.  The  proceedings  of  a  court  of  probate  are 
strictly  tn  rem  and  not  in  personam.  If  it  has  jurisdiction,  its 
ads  are  binding  as  against  all  the  world.  But  there  was  no 
irregolariiy  in  this  case.  The  proceeding  was  justified  by  the 
law,  and  was  indispensable  to  cany  out  the  provision  regarding 
the  estate  of  intestates.  The  thirty-fifth  section  of  the  act  di- 
rects the  administrator  to  make  a  deed  for  the  land,  which  shall 
Test  in  the  purchaser  as  complete  a  title  as  if  the  deed  had  been 
made  by  the  intestate  in  his  life-time.  And  admitting  that  this 
will  haye  reference  in  this  instance  to  some  period  in  the  life- 
time of  Arthur  St.  Clair,  after  he  had  executed  the  mortgage, 
then  the  deed  would,  at  any  rate,  transfer  the  whole  equity  of 
redemption,  freed  from  the  incumbrance  of  dower.  This  is  on 
the  supposition  that  the  administrator  had  no  right  to  sell  any- 
thing but  the  equity  of  redemption,  and  yet  in  that  case  the 
eflEect  of  the  sale  would  be  to  extinguish  the  right  of  dower. 
But  the  power  of  the  administrator  was  broader  than  this.  A 
creditor,  other  than  the  mortgagee,  can  only  sell  the  equity  of 
redemption,  because,  as  to  him,  it  is  the  only  interest  in  the 
land  which  the  mortgagor  has.  But  the  mortgagee  may,  for 
the  satisfaction  of  the  mortgage  debt,  cause  the  entire  interest 
in  the  land  to  be  sold.  The  proceeding  by  foreclosure,  which 
now  exists,  and  that  by  scire  facias,  which  formerly  existed, 
shows  this.  Now,  an  administrator,  acting  on  behalf  of  cred- 
itors by  mortgages,  may  do  the  same.  As  the  agent  of  the  in- 
testate's estate,  and  of  all  the  creditors  also,  his  power  neces- 
sarily reached  to  the  equity  of  redemption  which  belonged  t^ 
the  intestate,  and  to  the  mortgage  estate  which  belongs  to  the 
mortgage  creditor.  In  other  words,  the  power  of  the  probate 
court  to  direct  a  sale  of  the  land  was  concurrent  with  the  power 
of  a  court  of  equity  to  decree  a  foreclosure  and  sale.  Very 
great  inconvenience  would  be  the  consequence  if  this  were  not 
the  case.  The  administrator  is  directed  to  settle  up  the  estate, 
the  personal  property  may  be  insufiicient  to  pay  the  debts,  the 
only  real  property  which  an  intestate  may  have  left  may  have 
been  incumbered  by  a  mortgage,  there  may  be  a  residuimi  after 
the  payment  of  that  debt  which  may  be  wanting  to  pay  other 
creditors,  and  the  only  just  and  regular  mode  of  proceeding 
would  be  to  sell  the  land  and  to  distribute  the  proceeds  among 
the  creditors  according  to  the  priority  of  their  claims.    In  the 
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present  instance,  the  proceeds  were  not  nearly  sufficient  to  dis- 
charge the  mortgage  debt. 

The  petitioner,  therefore,  has  no  equity,  and  the  bill  must  be 
dismissed. 


DowBB  IS  voT  Babbbd  ts  Equitt  by  a  levy  and  nto  by  a  creditor,  who 
oonveyed  the  knd  with  warranty,  and  paid  the  ezoees  of  monfly  reooiTed 
over  the  sum  of  his  debt,  to  the  widow  and  children  of  the  debtor:  0*Briai  ▼. 
EUiot,  32  Adl  Deo.  137,  in  the  note  to  whioh  the  oases  in  this  series,  showing 
when  and  how  dower  may  be  barred,  are  cited. 

It  was  held  in  T<xyhr  v.  Fowler^  18  Ohio,  567,  citing  the  principal  case,  that 
a  mortgage  ezecated  by  husband  and  wife,  did  not  divest  the  wife  of  her 
dower,  as  against  a  purchaser  at  a  sale  under  a  judgment  agamst  the  hus- 
band, at  the  suit  of  a  stranger,  though  the  purchase  money  was  appUed  in 
part  to  the  payment  of  the  mortgage  debt.  And  again,  in  Carter  v.  Ooodirt, 
3  Ohio  St.  75,  that  where  the  vendee  of  real  estate,  in  part  payment  of  the 
purchase  money,  caused  to  be  satisfied  and  diBcharged  a  mortgage  executed  by 
the  vendor  to  the  person  from  whom  he  derived  title,  and  in  whioh  the  wife 
of  the  former  joined,  no  interest  under  the  mortgage,  or  as  the  result  of  the 
transaotidn,  accrued  to  the  vendee  in  bar  of  the  contingent  dower  estate  of 
the  wife  of  the  vendor. 


Stratton  v.  Sabin. 

(0  Ohio,  28.] 
Agbssmeztt  for  Rboonvetance  of  Prsmisxs  to  Vxndob,  if,  within  two 
years,  the  latter  should  have  a  ^vorable  opportunity  of  selling  the  saoa 
more  advantageously,  upon  payment  of  the  original  purchase  money  witti 
interest,  does  not  amount  to  a  mortgage. 

Bill  in  chancery.  Sabin,  in  1822,  conveyed  fifty  acres  of  land 
to  McMillan.  The  deed  contained  the  following  dause :  '*  And  it 
isexpressly  understood,  that  if  the  said  Sabin  can,  within  two  years 
from  the  date  hereof,  dispose  of  the  said  fifty  acres  hereby  granted, 
to  any  better  advantage  to  himself,  he  shall  have  the  privil^^e 
of  so  doing,  by  paying  the  said  McMillan  the  consideration 
money  herein  mentioned,  viz. ,  three  hundred  dollars  and  inter- 
est." In  1834  the  above  land  was  levied  upon  and  sold  under 
execution,  against  Sabin,  plaintiff  being  the  purchaser  at  the 
execution  sale.  Aiter  the  levy,  Sabin  sold  the  land  and  received 
a  deed  from  McMillan,  and  Sabin's  vendee,  on  payment  of  the 
purchase  money,  took  possession.  Stratton  claimed  that  the 
deed  was  in  reality  a  mortgage,  and  that  Sabin  was  only  a  mort- 
gagor in  possession;  that  the  transfer  by  the  latter  was  frandii* 
lent,  and  prayed  to  be  allowed  to  redeem. 

&.  Foaa  and  O.  J,  Smith,  for  the  plaintiff. 

B.  B.  Harlan,  for  the  defendant. 
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By  Ckmrty  IiAn,  0.  J.  The  question  on  which  tbis  case  tunui 
is,  whether  the  deed  from  Sabin,  in  1822,  was  a  mortgage,  leay- 
ing  in  him  the  right  of  redemption.  Because,  if  he  had  in  him 
the  interest  of  a  mortgagor  in  possession,  his  right  to  redeem 
the  mortgage  passed  to  the  purchaser  at  the  sheriff's  sale. 
Other  objections  to  the  sale  are  raised  by  the  parties,  but  it  is 
unnecessaxy  to  consider  any  other  than  this.  The  deed  itself  is 
ambiguous.  The  sale  is  not  absolute,  but  it  does  not  neces- 
sarily imply  any  other  interest  in  Sabin,  than  a  right  to  repur- 
chase, or  an  authoriiy  to  sell.  The  possession  continued  Tacant 
until  Hibben's  purchase,  except  some  slight  acts  of  ownership 
by  McMillan;  the  taxes  were  paid  by  him.  No  proof  is  made 
of  any  previous  dealings  between  the  parties;  no  note  or  coy- 
enant  to  pay  money  is  shown.  The  answers  both  of  Sabin  and 
McMillan,  deny  in  the  most  positive  terms,  that  the  parties  in- 
tended it  as  a  mortgage,  or  that  any  debt  subsisted  between 
them;  or  that  they  designed  anything  else,  except  to  secure  to 
Sabin  the  privilege  of  repurchase.  It  is  admitted,  however, 
Aat  in  1831  or  1832,  a  sale  of  this  land  was  made  by  McMillan 
to  Sabin;  but  the  answers  aver  it  was  not  under  the  privil^fe 
retained  in  the  deed,  which  had  been  abandoned  long  before, 
but  under  an  entirely  new  agreement.  The  consideration  was 
five  hundred  dollars,  one  himdred  and  eighty  or  one  hundred 
and  eighty-five  of  which  was  paid  down,  and  the  remainder  in 
three  annual  payments,  secured  by  notes.  Hinkson  proves  that 
that  some  time  in  1833,  as  he  believes,  he  drafted  an  agreement 
between  Sabin  and  McMillan,  for  the  purchase  of  this  land,  the 
tenns  of  which  he  can  not  recollect.  This  repurchase  is  calcu- 
lated to  raise  doubts;  but  the  proof  of  the  agreement  of  repur- 
chase before  the  judgment  in  favor  of  the  XJrbana  bank,  cor- 
roborated the  answer,  notwithstanding  the  disparity  in  dates 
between  the  answers  and  deposition.  There  is,  it  is  true,  much 
in  the  case  to  awaken  suspicion;  but  we  nowhere  find  proof 
enough  to  establish  the  relation  of  mortgagor  and  mortgagee 
between  these  parties,  against  the  direct  denials  of  the  answers. 

In  the  late  case  of  Olover  v.  Paine,  19  Wend.  518,*  a  similar 
question  was  presented,  and  the  court  held,  that  the  mere  fact 
of  a  conveyance  of  land,  and  an  agreement  for  a  reconveyance 
at  a  future  day,  at  an  advanced  price,  at  the  election  of  the 
grantor,  afforded  no  evidence  of  an  intention  that  the  deed 
should  be  considered  a  mortgage,  though  the  question  might 
have  arisen,  had  the  deed  been  given  for  a  pre-existing  debt,  or 

1.  fiFlov«r  Y.  Payw. 
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on  a  loan  of  money,  or  liad  the  grantor  entered  into  an  obliga- 
tion to  repay  the  consideration  money  expressed  in  the  deed. 
Bill  dismissed. 


AoBBXMBNT  lOB  Bhuui  kot  A  MoBTQAOX!  MwmeHtn  ▼.  BmmnghmK 
011(6,402. 


FooTE  V.  City  of  Ginoinnati  et  al. 

[9  Ohio,  81.] 

TkHPASS  QuABX  Claxtsum  FBXorr  gak  not  bb  Sustainxd  against  a  oarpoca- 
tion  aggregate. 

QmsssLLL  Demubbkb  IX  AN  AenoN  or  Trespass  vi  a  amut  miut»  if  wot- 
tained,  inoie  to  the  advantage  of  all  the  defendants,  when  the  act  com- 
plained  of  could  not,  either  in  point  of  fact  or  of  law,  be  joint. 

Tbbspass  quare  cUiusum/regii,    General  demurrer  and  joinder. 

J.  O.  Wright,  T.  Walher,  and  E.  Woodruff,  iot  the  defendants. 
B.  Siorer  and  C.  Fox,  for  the  plaintiff. 

By  Court,  Gbimke,  J.  The  plaintiff  in  this  case  declares  in 
trespass  against  the  city  of  Cincinnati  and  two  indiyidnals, 
charging  them  jointly  with  having  broken  and  entered  upon  his 
premises,  and  prostrated  and  destroyed  several  buildings,  etc. 
To  this  is  general  demurrer.  This  is  the  first  instance,  if  we 
except  some  very  old  cases  which  are  alluded  to  in  Yarborough 
V.  The  Bank  of  England,  16  East,  6,  in  which  this  action  has  been 
attempted  to  be  supported  against  a  corporation;  and  to  be  sure, 
if  the  denial  of  the  suit  would  draw  after  it,  as  a  necessary  con- 
sequence, the  denial  of  any  effectual  remedy,  that  circumstance 
would  afford  a  powerful  argument  why  it  should  be  sustained. 
But  that  consequence  wiU  not  follow.  Another  remedy  more 
appropriate  and  equally  effectual  wiU  lie;  and  the  question  is, 
whether  a  form  of  action  which  presupposes  the  injury  to  have 
been  committed  with  force  can  be  resorted  to. 

In  Yaftorough  v.  The  Bank  of  England,  it  was  held  that  trover 
would  lie  against  a  corporation:  and  certainly  it  is  not  true,  as 
has  sometimes  been  said,  that  no  suit  at  common  law  can  be 
sustained  against  a  corporation  for  a  tort.  The  case  of  Jrgenl 
V.  Dean  etc.  of  St.  PauVs,  cited  in  16  East,  8,  note,  was  against 
a  corporation  for  a  false  return  to  a  writ  of  mandamus,  and  no 
objection  was  made,  that  the  action  would  not  lie.  Indeed,  in- 
stances are  numerous  of  like  suits  without  objection:  Riddle  v. 
Proprietors  of  (he  Lochs  etc.  on  (he  Merrimack  Biver,  7  Maas. 


Dec.  1839.]       FooTE  v.  City  of  Cincinnati.  421 

186  [5  Am.  Dec.  35],  was  ixespass  on  the  case  against  a  corpo- 
tation.  There  it  was  contended  that  trespass  would  lie  against 
a  corporation,  and  that  trespass  on  the  case  in  its  origin  was 
merely  an  extension  of  the  action  of  trespass  vi  et  armis;  the 
old  writ  of  trespass  being  applicable  only  in  a  few  instances,  it 
was  attempted  to  enlarge  its  scope  so  as  to  adapt  it  to  every  new 
case.  But,  notwithstanding  in  ancient  times,  the  action  of  tres- 
pass on  the  case,  as  well  as  trespass  proper,  was  laid  vi  et  armis, 
as  well  as  contra  pacem,  it  is  never  so  laid  now.  No  two  actions 
are  kept  more  separate  and  distinct  from  each  other,  and  there- 
fore it  was  determined  in  the  Massachusetts  case,  that  an  action 
on  the  case  would  lie  against  a  corporation.  The  case  of  The 
Chestnut  WU  etc.  Turnpike  Company  v.  Butter,  4  Serg.  &  B.  6  [8 
Am.  Dec.  675],  was  also  an  action  on  the  case,  and  the  judge 
who  deUvered  the  opinion,  after  reviewing  all  the  authorities, 
decided  that  the  action  was  maintainable.  Thus,  trover,  case, 
and  an  action  for  a  false  return,  have  all  been  decided  fit  rem- 
edies against  a  corporation;  but  no  instance  is  found,  since  case 
and  trespass  have  ceased  to  be  confounded  with  each  other,  of 
trespass  vi  et  armis  against  a  corporation  aggregate.  In  Orr  v. 
The  Bank  of  (he  United  States  et  al,,  1  Ohio,  37  [13  Am.  Dec. 
588],  this  court  decided  that  trespass  for  assault  and  battery 
would  not  lie  against  a  corporation;  and  it  is  difficult  to  perceive 
any  material  distinction  between  the  two  cases.  The  whole  rea- 
soning proceeds  upon  the  inconsistency  of  suing  a  corporation 
in  a  form  of  action  which  presupposes  the  injury  to  have  been 
committed  with  force  and  arms,  and  is,  therefore,  equally  appli- 
cable to  trespass  upon  the  person  and  upon  really.  It  is  true, 
the  objection  may  be  denominated  a  technical  one;  but  even  a 
technical  rule,  after  it  has  become  a  general  one,  should  for  that 
reason  alone  be  preserved,  unless  manifest  inconvenience  would 
be  the  consequence.  But  here  none  such  can  result.  The  in- 
dividual members  of  the  corporation  would  be  Uable  in  their 
personal  capacity,  if  the  circumstances  of  the  case  would  war- 
rant it. 

The  only  remaining  question  is,  whether,  as  Mason  and  Grif- 
fin are  joined  in  the  suit,  they  may  take  advantage  of  the  de- 
murrer. The  rule  is,  that  if  several  persons  be  made  defend- 
ants jointiy,  where  the  tort  could  not,  in  point  of  law,  be  joint, 
they  may  demur.  And  it  is  only  where,  in  point  of  fact  and  of 
law,  several  persons  might  have  been  guilly  of  the  same  offense, 
that  the  joinder  of  more  persons  than  were  liable,  in  a  persona] 
or  mixed  action,  offers  no  objection  to  a  partial  recovery:  1  Chit. 
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PI.  99.  Here  the  tort  complained  of  could  not,  in  point  of  law, 
be  joint,  and  the  demnirer  must,  therefore,  be  sustained  in  hrrot 
of  all  the  defendants. 


TbISPASS    mat    BB    MaOEITAINSD    AOAUrST    A    GOBFOBATIOir    AOOBBGAIS: 

Riddle  v.  /Vvprtetorv,  5  Am.  Deo.  42,  and  note.    A  farther  diewiwrion  of  thii 
eubjeot  will  be  found  in  the  note  to  Orr  ▼.  Bcmk  qf  (TnUed  StaUa,  13  Id.  698. 


Town  of  Lebanon  v.  Oom'bs  op  Wabbbn  Oountt. 

[0  Ohio,  80.] 

Dbdigation  or  Certain  Town  Lots  as  Public  Ground  by  recording  the 
official  town  plat  in  which  they  are  designated  as  snoh,  is  oonstmed  to 
intend,  in  the  absence  of  other  evidence,  that  they  shall  be  taken  for  a 
pnblic  square  for  the  use  of  the  town. 

Dbdigation  to  Public  Usb  is  a  Trust  which  takes  effect  from  the  reg- 
istry of  the  official  town  plat,  and  neither  the  trost  nor  the  title  is  *%iTtH 
by  a  Bubsequent  conveyance  by  the  proprietors. 

Location  of  Gourt-housb  and  Jail  on  ground  dedicated  to  the  nse  ci  a 
town,  and  its  subsequent  occupation  by  the  county,  is  an  easement  only, 
nob  inconsiBtent  with  the  use  of  the  premises  by  the  town,  upon  the  ter- 
mination of  which  the  town  may  reclaim  its  rights. 

Bill  in  chancery.  The  town  of  Lebanon  was  sorreyed  in 
1802.  Four  lots  were  designated  on  the  registered  plat  there- 
after filed,  as  ''  public  ground."  In  1806  Lebanon  became  the 
county  seat  of  Warren  county.  The  county  commissioners,  with 
the  consent  of  the  town,  erected  a  court-house  and  jail  on  the 
lots,  and  continued  to  use  and  occupy  them  for  that  purpose 
untQ  1834,  when  having  erected  a  new  court-house  and  jail  in 
another  part  of  the  town,  the  former  buildings  were  abandoned. 
The  county  commissioners  now  proposed  to  lease  the  site  of  the 
old  court-house  for  twenty  years.  This  action  is  brought  to  re- 
strain their  proceeding,  to  secure  the  ground  to  the  town,  and 
to  quiet  title.  The  proprietors  executed  deeds  to  the  conuoia- 
sioners  in  1809. 

A.  H.  Dwrdevy  and  T.  Corwin,  for  the  plaintiff. 

0  J,  Smith  and  J,  Probasco,  for  the  defendants. 

By  Court,  Lanb,  0.  J.  The  object  of  the  bill  is  to  prevent 
the  commissioners  of  the  county  from  selling  or  leasing  certain 
lots  in  Lebanon,  claimed  to  have  been  dedicated  to  the  town,  by 
its  original  proprietors,  as  a  public  square,  and  to  secure  them 
to  their  public  use.  The  town  of  Lebanon  was  laid  out  by 
Corwin,  Hathaway,  and  Hurin,  in  1802,  but  the  record  of  that 
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plat  was  not  inade  until  1803.  On  the  plat  the  lots  in  question 
are  designated  as  ''public  ground."  The  registration  of  the 
plat  by  the  operation  of  the  statute  of  1800,  2  Ch.  St.  291,  Tests 
the  fee  of  the  land  set  apart  for  public  uses,  in  the  county,  to 
hold  uxx>n  the  uses  intended  by  the  donor.  The  commission- 
ers claim  to  hold  the  lots  free  from  the  trust  as  the  property  of 
the  county,  because  they  were  conyeyed  to  them  liy  a  deed  of 
the  proprietors  in  1809,  and  because  ttiey  haye  been  occupied  by 
the  county  ever  since,  in  the  ereqtion  and  use  of  a  court-house 
and  jail,  and  because,  as  they  say,  the  lots  were  originally  do-* 
signed  for  this  purpose. 

The  dedicating  act  in  this  case  was  the  registry  of  the  town 
plat  in  1803.  The  tise  was  limited  and  took  effect  then;  and  a 
subsequent  conveyance  of  the  donors  affects  neither  the  trust 
nor  the  title.  The  words  expressed  in  the  act  of  dedication 
were  **  public  ground;"  a  phrase  which,  in  reference  to  a  lot  in 
a  town,  of  shape,  dimensions,  and  position  suitable  for  this 
purpose,  naturally,  though  not  necessarily,  means  a  public 
square:  6  Ohio,  298;'  7  Id.  221.'  Where  the  words  of  dedica- 
tion are  ambiguous,  the  contemporaneous  acts  and  declarations 
of  the  donors,  and  usage,  may  be  adverted  to,  to  explain  them: 
€  Id.  298;  7  Id.  88,  221.  The  testimony  taken  in  this  case,  does 
not  show  with  any  certainty,  that  these  words  ought  to  bear  a 
different  interpretation.  The  subscriptions  for  the  erection  of 
a  couri>-hou8e,  made  in  1806,  but  not  paid  until  1809,  and  the 
erection  of  the  court-house  in  that  year,  are  probably  too  long 
after  the  grant,  to  be  employed  to  explain  its  meaning.  The 
actual  occupation  of  the  lots  by  a  court-house  and  jail,  is  not 
inconsistent  with  the  use  of  the  property  in  the  town;  for  the 
location  of  a  court-house  and  jail  on  a  public  square,  transfers 
no  property,  but  is  an  easement  only,  and  the  town  may  re- 
claim its  rights,  when  the  county  occupation  shall  cease. 

Bemanded  to  the  county  for  final  decree,  with  leave  to  either 
party  to  take  further  proof. 

Ko  Pastioulab  Fobm  of  Bsdioation  to  Publio  Usb  is  Nbobssabt; 
tiie  aaMDt  of  the  owner  and  nser  by  the  public  are  all  that  are  required: 
Vkk  ▼.  Vieiaburg,  31  Am.  Deo.  107,  and  note,  in  which  the  cases  in  this 
■eries  upon  this  sabject  are  collected.  The  principal  case  is  cited  in  Ifuber 
T.  Oaaiejf,  18  Ohio,  24,  to  the  effect  that  a  tract  of  land,  designated  in  the 
town  plat  as  a  public  square,  was  thereby  dedicated  to  the  use  of  the  town, 
and  that  such  use  was  not  affected  by  a  subsequent  disposition  of  it  by  the 
eriginal  proprietor. 

1.  Brown  t.  MamUng;  S.  0.,  27  Am.  Deo.  255. 

2.  L€  OUrcq  t.  OdOipoUt;  8.  0,,  28  Am.  Deo.  641. 
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Hall's  Lessee  v.  Ashby. 

[9  Ohio,  96.] 
Deed  of  Rrt.kask  is  a  Substantiyb  Mode  of  Convetancb,  and  tnmflfen 
title,  although  at  the  time  of  its  execution  the  premiaeB  were  in  the  ad- 
verse possession  of  another. 

Ck)NVETANCB  OF  LaXDS  IN  THE  ADVERSE  POSSESSION  of  another  18  Talid. 

Title  of  Devises  under  Foreign  Will  takes  effect  at  the  death  of  testa- 
tor, and  no  subsequent  registry  in  this  state  is  necessary  to  perfect  it^ 

EjEOTBCEiiT.  Plaintiffs  claimed  under  a  deed  of  release  from 
F.  L.  Henop  to  Hall,  executed  to  the  latter  while  the  defendants 
were  in  adverse  possession  of  the  premises.  F.  L.  Henop  de- 
rived his  title  under  a  will  by  Mary  Henop,  dated  October, 
1820,  and  admitted  to  probate  in  Virginia.  Defendants  daimed 
as  the  grantees  of  one  Cope.  Cope  purchased  the  lands  at  a 
sale  under  execution  on  a  judgment  obtained  liy  him  against 
Mary  and  John  and  Philip  Henop,  her  heirs  at  law,  and  obtained 
a  sheriff's  deed  therefor.  Verdict  for  plaintiff.  Motion  for  a 
new  trial. 

C.  B.  Ooddard  and  (7.  0.  OonverSy  for  the  motion. 

H,  Stanberry,  corUra, 

By  Court,  GbtDfXE,  J.  The  questions  arising  in  this  case  are: 
1.  Is  the  deed  from  F.  L.  Henop  to  Hall,  a  valid  conveyance  of 
the  land  ?  and  2.  Is  the  title  derived  through  the  will  of  Mary 
Henop,  superior  to  that  of  the  purchaser  at  sheriff's  sale,  the 
will  not  having  been  recorded  in  Ohio  until  1838  ? 

With  regard  to  the  first  point,  it  has  been  argued  that  inas- 
much as  the  deed  from  F.  L.  Henop  is  a  deed  of  release,  which 
presupposes  the  possession  of  the  releasee,  it  was  intrinsically 
ineffectual  to  transfer  the  title;  and  this  is  true  if  that  mode  of 
conveyance  is  governed  by  the  same  rules  which  are  applied  to 
it  in  England.  There,  in  order  to  give  effect  to  the  deed  of  re- 
lease, it  is  first  necessary  to  execute  a  lease  (or  bargain  and  sale 
for  a  year),  which  by  force  of  the  statute  of  uses  puts  the  lessee 
or  bargainee  in  possession,  and  being  thus  in  possession,  al- 
though by  a  mere  fiction,  the  release  operating  by  way  of  en- 
largement of  the  estate,  is  effectual  to  transfer  the  entire  title. 
So  artificial  a  machinery  for  the  purpose  of  effecting  an  object 
so  very  simple,  we  have  always  considered  unnecessary  in  this 
state.  The  release  is  regarded  here  as  a  substantive  mode  of  con- 
veyance, and  equally  with  the  deed  of  quitclaim,  is  adopted 
where  it  is  intended  to  convey  the  land  without  warranting  the 
title.    But  even  if  the  deed  in  this  instance  could  not  operate 
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as  a  leleaee,  it  might  baye  each  oonstraction  put  npon  it  that  it 
should  operate  in  some  other  iray.  Thus  a  deed  intended  as  a 
bargain  and  sale  has  been  constmed  to  be  a  coTenant  to  stand 
seiaedy  and  a  covenant  to  stand  seised  has  been  consiraed  to  be 
a  bargain  and  sale. 

But  it  is  argoed,  in  the  second  plaoe,  that  a  conyeyance  to  the 
plaintiffs,  while  the  defendant  was  in  the  adverse  possession  of 
the  land,  was  a  void  act,  and  that  no  title  could  be  derived  un- 
der the  deed.  But  we  have  no  statute  against  champerty  in 
Ohio.  All  the  English  statutes  have  grown  out  of  peculiar  ex- 
igencies, which  are  almost  entirely  foreign  to  our  condition  and 
habits.  Sometimes  they  were  passed  at  the  close  of  a  signal  rev- 
olution, when  the  property  of  the  kingdom  having  to  a  great 
extent  changed  hands,  it  became  the  interest  of  those  who  suc- 
ceeded to  power,  to  place  eveiy  possible  obstacle  in  the  way  of  the 
former  proprietors  recovering  possession.  After  the  introduc- 
tion of  uses,  buying  what  were  called  pretended  rights  and  titles 
became  veiy  common,  and  this  gave  rise  to  one  of  the  last  stat- 
utes on  the  subject,  that  of  82  Hen.  VULL.,  which  prohibited  the 
practice  under  the  penalty  of  forfeiting  the  whole  value  of  the 
land.  Both  of  these  classes  of  laws  were  adapted  to  a  state  of 
society  very  different  from  what  prevails  here.  So  far  from  op- 
posing obstacles  to  the  transmission  of  land,  we  have  endeav- 
ored to  render  it  as  free  as  possible.  The  simple  prohibition  of 
selling  land  where  the  vendor  has  not  a  title  to  it,  29  Ohio  L.  142, 
has  set  bounds  to  the  only  real  inconvenience  and  mischief  which 
has  sprung  from  the  practice  of  champerty. 

The  remaining  question  is  more  difficult  than  the  two  pre- 
ceding ones;  but  it  will  admit  of  but  one  answer.  We  have  no 
law  which,  properly  speaking,  requires  the  registry  of  wills. 
The  probate  and  the  order  admitting  the  will  to  record,  are 
judicial  acts,  and  are  neither  of  them  intended  to  give  notice  to 
persons  who  may  claim  title  adverse  to  the  wUl.  In  England, 
the  registration  of  wills  is  required  whenever  they  happen  to 
sttbct  personal  estate,  but  never  if  they  relate  to  real  property 
only.  The  reason  of  this  is,  that  it  is  impossible  to  fix  an  ex- 
press period  for  registering  them,  in  consequence  of  the  absence, 
legal  incapacity,  or  future  interest  of  the  devisee.  The  utmost 
that  has  been  attempted  to  be  done,  is  to  declare  that  a  registry 
should  be  made  before  any  action  should  be  brought  by  the 
devisee. 

No  one  supposes  that  in  the  case  of  a  will  made  in  Ohio,  the 
title  of  the  devisee  takes  its  inception  in  any  case  from  the  period 
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that  the  will  is  lecoxded:  but  it  is  argued  that  such  must  be  the 
case  of  a  foxeigii  will.    Tlie  difficulty,  howeyer,  which  exists  in 
creating  a  registry  of  domestic  wills  j  is  even  increased  in  the  case 
of  foreign  ones,  and  no  good  reason  can  be  assigned  why,  at 
any  rate,  the  same  rule  in  this  respect  should  not  be  applied  to 
both.    The  law  requires  the  probate  and  record  of  a  domestic 
will,  8  Ohio,  18,'  but  the  record  of  the  foreign  will  is  not  in- 
tended to  giye  publicity  to  the  proof  of  it,  nor  to  give  notice  of 
the  title  acquired  under  it.    It  is  to  permit  a  certifted  copy  to 
be  given  in  evidence,  when  it  would  be  difficult  or  impossible 
to  produce  the  original.    In  England,  a  will  on  a  trial  concern- 
ing real  property  devised  liy  it,  is  required  to  be  proved  pre- 
cisely like  a  deed.    The  probate  there  bias  no  relation  to  the 
realiy,  but  only  to  the  personal  estate.    In  Ohio,  it  has  relation 
to  both,  and  the  record  which  is  consequent  upon  the  probate, 
and  which  is  very  different  from  a  registry  in  England,  or  of 
deeds,  enables  a  copy  to  be  given  in  evidence  whenever  a  con- 
troversy arises  concerning  the  property  devised.    It  is  evident 
that  it  is  impossible  to  cany  the  provisions  of  the  law  any  farther. 
A  deed  is  conmiitted  to  the  custody  of  the  grantee,  who  may 
record  it  whenever  he  chooses;  but  a  will  is  placed  in  the  hands 
of  the  ezecutor,  who  may  have  no  interest,  or  at  any  rate  a  very 
remote  one,  in  the  real  property  devised.    This  alone  renders  it 
absolutely  impracticable  to  establish  a  registry  of  wills  similar 
to  one  of  deeds. 

On  the  whole,  we  are  of  opinion  that  the  deed  to  the  plaintiflfa, 
notwithstanding  its  form,  and  although  the  defendants  were  at 
the  time  in  possession  of  the  land,  was  effectual  to'  transfer  the 
title,  and  that  this  admission  of  the  will  to  record  was  not  neces- 
sary to  x>erfect  the  title  of  the  devisee:  that  his  title  commenced 
at  the  death  of  the  devisor,  and  avoids  the  title  under  which  the 
defendants  claim. 

Judgment  for  plaintiffs. 

Deed  bt  Gsahtob  out  of  PofiasssiON:  Conn  v.  Manifee,  12  Am.  Dee.  417* 
and  note. 

The  principal  caae  is  dted  in  Cfreannger  ▼.  Leasee  <^  Welch,  15  Ohio,  190,  to 
prove  that  the  rule  which  preyails  in  the  state  of  Ohio  is,  that  a  oonyeyanoe  of 
land  hy  a  grantor  who  is  ont  of  posseasion  is  valid;  and  alao  in  BoHand  v. 
MarnhaUy  2  Ohio  St.  314,  to  the  same  point.  Referred  to  moreover  in  J<mei  v. 
Robinson,  17  Id.  180,  and  approved,  upon  the  point  that  the  probate  and 
record  of  a  will  when  complete  relate  back  and  take  effect  from  the  death 
of  the  testator;  and  in  Momingstar  v.  Selby,  15  Ohio,  964,  to  show  that  jaria- 
diotion  to  determine  the  validity  of  a  will  is  in  the  probate  conrts  of  commoo 
pleas. 

1.  SwoMey**  Sdn  t.  Blatkman. 
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OP  PlLLSBUBY  AND   SaROBAOT?  V.  DuGAN's 
ADMINISTRA.TOIL 

(9  Ohio,  U7.] 

MnTAKX  in  Spkllino  Namx  of  a  Party  in  an  Inhtbitmbnt  will  not  invili- 
date  it  if  the  penon  can  be  identified. 

Pbogxbdino  for  Pabtit'ion  is  Analogous  to  a  proceeding  in  rem. 

Go-tenant  against  whom  Partition  is  ]>xicani>xi>  is  not  strictly  %  pttxty 
to  the  proceeding. 

Dbcrkb  in  Partition  Binds  Go-tbnant  who  is  beyond  the  jorisdiotioii  d 
the  ooort,  if  notice  be  given  him  of  the  pendency  of  the  proceeding. 

Htoband  Nked  not  be  Joined  in  Proceeding  for  Pabtitxon  of  Wife's 
Land  in  order  to  bind  her  interest. 

Power  of  an  Attorney  in  Fact  to  act  as  such  is  presumed  to  have  been 
established  by  ntisfactory  proof,  and  though  in  a  matter  before  a  coort 
of  general  jurisdiction  which  ia  required  to  ezerdse  its  powers  upon  a 
given  state  of  facts  to  be  proved  before  it,  no  authority  appean  upon  the 
record,  it  can  not  be  afterwards  collaterally  impeached. 

EjBcnfxirr.  Plaintiff  shows  title  in  his  lessors  by  deed  con- 
veying to  them  under  the  names  of  Abigail  and  Mary  Gutter. 
The  former  was  married  to  PiUsbuiy  and  the  latter  to  Sargeant, 
but  prior  to  this  action  both  husbands  died.  In  August,  1806, 
the  following  petition  was  filed  in  the  court  of  common  pleas. 

"  The  petition  of  the  subscribers  respectfully  shows^  that  John 
Cutter,  late  of  Cincinnati,  died  seised  of  certun  lots  in  the  town 
of  Cincinnati  held  by  purchase  from  the  proprietors  of  the 
town  (description).  In  which  William  Woodward  is  entitled  to 
three  eighths;  Abigail,  wife  of  said  William^  to  one  eighth;  Hep- 
aibeth  Foster  and  Seth  Cutter  to  one  eighth  each;  Abigail  Pills- 
by  and  Maiy  Cutter,  both  of  Massachusetts,  are  entitied  to  one 
eighth  part,  for  which  petitioners  ask  partition,  etc.  William 
Woodward,  Abigail  Woodward,  Samuel  Foster,  Hepsibeth  Fos- 
ter,  Samuel  Cutter,  attorney  for  Maiy  Cutter." 

The  question  was  whether  Abigail  and  Mary  were  parties,  so 
as  to  bind  their  respective  shares. 

V.  Worihington,  J,  0.  Wrighiy  and  T,  WaUcer,  for  the  plaintifb. 

D,  Van  Maire^  B.  Storer,  and  G.  Fox,  for  the  defendants. 

By  Court,  Laiie,  C.  J.  In  adjudicating  upon  transactions  oc- 
curring in  the  early  setUement  of  our  state,  we  must  never  for- 
get the  absence  of  precedents  and  system,  the  different  usages 
introduced  by  people  emigrating  from  every  part  of  the  country, 
the  want  of  knowledge  or  neglect  of  technical  learning,  and  the 
risk  of  loss  of  evidence  from  the  lapse  of  time.     Hence  errors 
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of  form  have  always  been  oyerlooked  where  the  acts  of  a  court 
are  manifest,  and  its  jurisdiction  established:  3  Ohio,  273;^  6  Id. 
255.« 

The  petition  in  partition  is  very  loosely  drafted.  The  land  ia 
well  described,  but  the  name  PiUsbnry  is  impelled  Pillsby,  and 
no  notice  is  taken  of  her  husband,  although  then  aliye.  The 
non-joinder  of  the  husband,  who  then  held  a  freehold  in  the 
wife's  land  for  their  joint  liyes,  and  a  contingent  tenancy  l^ 
curtesy,  left  his  rights  unimpaired.  By  his  decease,  this  estate 
is  ended,  and  the  wife  is  bound  by  a  decree  against  her,  until 
reversed,  because  a  judgment  or  decree  against  9k  feme-covert  is 
voidable  only  on  error.  It  is  not  every  mistake  in  names  which 
will  invalidate  an  instrument  or  proceeding.  This  effect  will 
follow  where  the  person  can  not  be  identified,  or  where  the  error 
is  such  as  to  describe  another.  But  words  are  intended  to  be 
spoken;  and  where  the  sound  is  substantially  preserved,  bad 
spelling  will  not  vitiate.  I  remember  a  case  where  a  lessor  in 
ejectment  recovered  in  the  name  of  Puthuff,  under  a  deed  to  his 
ancestor  in  the  name  of  Biddulph,  by  proving  that  Biddulph, 
Bottolph,  Potherf ,  and  Puthuff,  were  different  modes  of  spelling 
the  name  of  the  same  person.  In  the  case  before  us,  Pillsby 
and  Pillbury  differ  little  in  sound,  in  familiar  conversation,  es- 
pecially when  pronounced  with  the  rapidity  of  utterance  usual 
among  the  people  with  whom  she  then  lived.  In  the  statute 
proceedings  for  partition,  which  only  define  existing  rights 
without  creating  new  ones,  and  are  not  regarded  adversary, 
but  analogous  to  proceedings  in  rem,  6  Ohio,  269,*  the  co-tenant 
against  whom  partition  is  demanded,  is  not  strictly  a  party. 
Where  he  lives  beyond  the  jurisdiction  of  the  court,  the  publica- 
tion of  notice  of  the  pendency  and  objects  of  the  petition  is  all 
which  is  required.  We  find,  in  the  case  before  us,  sufficient  evi- 
dence of  notice  that  a  petition  was  pending  to  divide  lot  92, 
and  out-lot  20,  in  Cincinnati,  belonging  to  the  late  John  Cutter, 
of  Cincinnati,  of  which  Abigail  Pillsby,  of  Massachusetts,  waa 
«ntitied  to  one  eighth.  Enough  is  shown  to  apprise  her  of  her 
rights,  and  to  bind  her  by  the  decree  of  partition. 

The  objection  to  the  operation  of  the  decree  upon  Mrs.  Sar- 
geant's  eighth  is,  that  no  authority  appears  on  the  record  fox 
Samuel  Foster  to  institute  these  proceedings  as  her  attorney  in 
fact.  The  authority  of  an  attorney  at  law  is  presumed:  3  Ohio, 
521.^    The  power  of  an  attorney  in  fact,  should  be  shown  by 

1.  MoUketoi  t.  Tkompton.  8.  Glover't  Hetn  r.  Ru^t^ 

3.  Glover't  ffein  v.  Ruffin.  4.  CWCe^Md  t.  PmUr. 
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proof,  but  where  a  court  of  general  jurisdiction  is  required  to 
exercise  its  powers  upon  a  state  of  facts  to  be  proved  before  it, 
the  requisite  proof  is  presumed  to  have  been  made,  and  the  exist- 
ence of  the  &ct  can  not  be  afterwards  collaterally  questioned: 
2  Pet  163,*  i49f  3  Ohio,  257,»  560;*  6  Id.  256,-»  7  Id.  259f  8 
Id.  87.^ 
The  defendants  may  take  judgment. 


MiffFAKS  IN  A  DxxD  OB  WRITTEN  CONTRACT  wlIl  not  be  xeliey«d  Againsl 
nnleas  ezpreas  proof  be  addaoed  of  the  intention  of  the  parties:  Moore  t.  Vickf 
32  Am.  Bee.  301.  Chancery  will  correct  a  mistake  in  a  deed  bj  whioh  wocdi 
of  limitation  were  omitted:  Chamberlain  ▼.  Thompton,  26  Id.  390,  and  oaaes 
to  that  effect  cited  in  note. 

PABTTnoN  AMONG  COPARCENERS  without  legal  xkotioe  to  all  interested  Is 
inTalid:  Newby  ▼.  PerUnBy  25  Am,  Dec.  100.  Mortgagees  of  a  co-tenant  an 
not  boond  by  a  decree  of  partition  against  him  nnless  they  are  parties  to  the 
suit:  ChUon  v.  SmUh,  22  Id.  375.  Cited  in  8mUh  v.  Pratt,  18  Ohio,  660,  to 
the  point  that  a  proceeding  for  partition  is  in  no  just  sense  an  adversary  pro- 
ceeding, bat  is  analogons  to  a  proceeding  tn  rem.  Cited  ako  in  Maxsom  v. 
SoMiyer,  12  Id.  200,  and  in  Adams  v  J^rietj  Id.  272,  to  show  that  the  tmth 
of  &ot8  aTerred  in  a  record  can  not  be  collaterally  impeached  by  evidence  of 
mattors  deAors.    Cited  and  approved  also  in  Wade  v.  Pctti^one,  11  Id.  60. 


Dennison  v.  Fosteb  et  al. 

[9  Ohio,  126.] 
PuRCHASBB  rnoM  Tenant  i.v  Common  can  not  impose  upon  later  porchasers 

of  other  portions  of  the  common  property,  the  burden  of  satisfying  the 

*  claim  of  the  owner  of  a  paramount  title  to  an  undivided  interest  therein. 

TkNANT  IN  COMMON  CAN  NOT  WoRK  A  DIVISION  of  tho  oommon  property 

by  conveyance  of  his  share  by  a  deed  defining  its  limits  by  metes  and 

bonnds. 
Deed  of  Tenant  in  common  conveys  the  proportional  interest  only  of  the 

grantor  to  the  portion  of  the  cummon  property  described. 
The  Equitiss  between  Earlier  and  Later  Purchasers  of  portions  of 

oommon  property  are  equal,  and  the  former  can  not  impose  upon  the 

latter  the  entire  burden  of  a  paramount  title. 
Hubs  or  Txnant  in  common  are  Bound  bt  a  Contbtancb  by  their  an- 
cestor, especially  if  it  be  by  warranty. 

Bill  in  equity,  to  qiiiet  plamtifTs  title  to  lot  92,  in  Oincin- 
nati,  and  for  partition  of  that  lot  from  others,  which,  together 
with  it,  lately  belonged  to  the  heirs  of  Cntter.  Plaintiff  claims 
bj  parchase  from  Woodward  and  Foster,  nnder  deed  by  them 
to  Mcdelland,  in  1808,  at  which  time  Woodward  and  Foster 

!•  Tkompton  v.  JbJmie.  4.  Xudbno  v.  Jokiwon ;  8.  C,  17  Axa.  Dec.  009. 

1.  WtiUm  T.  CharUtton.  5   Olover  v.  Rvffin. 

8b  Lmdiom'i  Hein  v.  MeBride.     6.  MiteheU  v.  Eyster.  7.  Fotter  t.  Dugan. 
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had  title  to  six  eighths  in  tee,  and  estates  for  life  in  the  remain- 
ing two  eighths,  of  lots  82  and  20.  J.  0.  Foster  has  since  re- 
coTered  an  nndivided  fourth  in  both  lots.  Plaintiff  demands 
such  partition  as  will  leave  his  lot  92  entire,  hy  casting  upon 
more  recent  purchasers  the  burden  of  J.  0.  Foster's  title. 

B.  Sicrer,  O.  Fox^  D,  Van  Matre,  and  N.  Wright,  for  the  plaintifiL 

V.  Wofihingtan,  J.  C.  Wrighi,  and  T.  Walker,  for  the  defend- 
ants. 

By  Court,  Lahb,  C.  J.  Since  the  cases  heretofore  decided 
upon  the  interests  of  these  parties,  there  remains  nothing  to  be 
settled  in  this  suit,  except  the  claim  set  up  by  Dennison,  that 
the  first  purchaser  of  a  specific  defined  tract,  from  a  tenant  in 
common,  may  requiie  from  the  co-tenant  to  apart  his  share  from 
that  part  of  the  whole  tract  last  sold  by  his  grantor.  That  as 
Woodward  and  Samuel  Foster,  who  claimed  the  whole  of  lots 
92  and  20,  first  sold  92  to  McClelland,  under  whom  the  plaint- 
iff takes  titie,  and  as  Joseph  C.  Foster  has  recoTered  an  undi- 
vided fourth  in  both  lots  by  these  suits,  the  plaintiff  asserts  a 
right  to  set  off  the  undivided  share  thus  recovered,  in  that  part 
of  the  land  remaining  with  Woodward  and  Samuel  Foster,  after 
their  sale  to  McClelland,  and  now  held  by  later  purchasers.  It 
is  argued,  that  as  between  tenants  in  common  all  rights  are 
equal;  that  a  partition  giving  to  Joseph  C.  Foster  his  propor- 
tional value  in  lot  20,  is  as  just  as  any  for  him,  and  more  equi- 
table to  the  plaintiff,  in  consequence  of  his  improvements;  and 
that  the  other  parties  have  no  reason  to  complain,  because  their 
tities  are  later  than,  and  taken  with  a  knowledge  of  his. 

One  tenant  in  common  can  not  work  a  division  of  the  com- 
mon property,  by  conveying  his  share,  in  a  deed,  defining  its 
limits  by  metes  and  bounds.  As  between  the  co-tenants  and 
the  purchaser,  all  the  effect  of  such  a  deed  is  to  give  to  such 
purchaser,  the  proportional  interest  of  his  grantor,  in  that  part 
of  the  common  property  described  in  the  deed:  2  Ohio,  113;*  6 
Id.  898.'  The  tenant  making  this  separation  of  interest,  and 
his  heirs,  are  bound  by  it,  especially  if  the  deed  contains  a  war- 
ranty, and  it  may  be  accepted  and  ratified  by  the  co-tenants:  6 
Id.  2iif  Wright,  713.^  But  there  seem  no  such  relations  be- 
tween earlier  and  later  purchasers,  as  authorize  the  former  to 
impose  any  such  obligations  upon  the  latter.  The  rights  and 
equities  of  each  are  equally  ample  and  x>erf ect.  The  loss  which 
they  suffer  in  this  instance,  is  not  from  an  incumbrance,  which 

1.  WMU  T.  Sajfr€,     a.  2V<on  t.  Smtrick.     8.  Piatt  t.  flMM.     4.  Oummbu  t.  NwU. 
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may  be  extinguished,  either  by  the  appropriation  of  the  land 
left  with  the  heirs,  pr  by  a  oontribation  among  themselTes;  but 
is  a  full  and  i)araznount  right  oyer  a  proportion  of  the  land  of 
each.  As  respects  heirs,  we  would  endeavor  to  mold  their 
rights,  so  as  to  protect  the  alienee  of  their  ancestor,  but  we  find 
no  authorily  to  apply  any  such  principles  between  purchasers, 
and  we  must  leave  each  to  sustain  his  share  of  the  burden. 

The  right  to  relief,  therefore,  in  the  point  of  view  contem- 
plated by  the  bill,  is  not  sustained.  There  is,  however,  a  fact 
disclosed  by  the  evidence,  and  in  some  degree  touched  upon  by 
the  axgoment,  which  is  deserving  fuller  investigation.  Mrs. 
Woodward,  before  her  sale  to  Joseph  0.  Foster,  covenanted 
with  the  executors  of  Woodward  to  release  to  them  all  claims 
arising  from  or  under  the  conveyances  of  Woodward.  How  far 
this  extends,  how  fully  it  precludes  those  who  hold  her  estate 
from  asserting  a  right  which  may  ultimately  fall  upon  the  estate 
of  Woodward,  is  a  grave  question.  It  will  require  a  change  of 
pleading  to  present  it.  The  present  suit  is  so  complicated  with 
other  matters  and  other  parties,  that  we  believe  it  had  better  be 
dismissed,  reserving  the  right  to  pursue  this  inquiry  in  a  new 
faiU. 


TXHAinr  Df  OOUMON  CAN  NOT  CoNVET  BT  MSXSS  ANB  BouNDs;  the  oon- 
Teyaooe  Bhoald  b«  of  an  aliqaot  portion  of  his  entire  interest:  SfwUh  v.  Bean- 
mm^  31  Am.  Deo.  614;  the  note  to  this  case  oontains  citations  to  this  point. 
Tenant  in  ooimnon  may  convey  his  interest  in  a  separate  part  of  the  crnnmnn 
land:  Matter  of  PrenUaa,  30  Id.  203. 

PAsnnoir  bt  Txnaht  vob  Iifb  la  not  Binding  on  remainder-man:  Boo 
T.  Mix,  31  Am.  Dec  285. 

PvjKGaASB  OF  SuFJEBiOB  OuTSTANDiNa  TiTLB  by  tenant  in  common  will 
not  enable  him  to  employ  it  to  expel  his  co-tenant:  VenaUe  v.  Beauehampf 
28  Amu  Dea  74,  and  note. 

The  principal  case  is  diatingnished  in  Daw9on  ▼•  Lawnnee,  13  Ohio  643,  as 
follows:  In  that  case  two  tenants  in  common  made  partition  of  their  land 
in  severalty,  and  each  sold  to  other  purchasers.  The  title  of  one  of  the 
original  tenants  afterward  fsiled  on  account  of  a  defect  therein,  by  which  a 
third  person  became  entitled  to  a  portion  of  the  whole  tract  and  the  partition 
became  void.  It  was  held,  that  the  rights  of  the  purchasers  from  the  tenant 
whose  Utle  had  failed  were  subordinate  to  such  equities  as  the  purchasers 
from  the  holder  of  the  valid  title  might  exact,  and  that  the  entire  burden 
resulting  from  the  recovery  on  the  outstanding  title  might  be  imposed  upon 
their  portinn.  The  court  said  the  principal  case  only  placed  on  the  same 
footing  earlier  and  later  purchasers  from  the  same  grantor,  but  did  not  apply 
to  a  case  where  the  relation  of  the  parties  were  those  of  purchasers  from 
difiEsrent  vendors. 


432  BmoHT  v.  Caapenieb.  [Ohio, 

Bhight  V.  Gaepenteb  and  Sohubb. 

[0  Ohio,  189.] 

Pabst  who  Indobsis  Notx  IK  ELAKK  ftt  the  time  of  ito  axeootum  naj  b» 
sued  M  an  original  maker. 

Pabol  Bvzdencb  is  Admtssiblb  to  Show  thb  Ihtbrtioh  of  the  parliM  re- 
garding the  indorser's  liability. 

Absumpsit.    The  following  note  was  offered  in  evidence: 

''$290.  Lancaster,  Ohio,  July  27, 1838.  Ninety  days  after 
date  I  promise  to  pay  to  the  order  of  E.  Bright,  at  the  bank  of 
Cleveland,  Ohio,  two  hundred  and  ninety  dollars,  value  reoeiTcd. 

"  Q.  Cabpbhtxe." 

On  the  back  of  the  note  the  name  of  Schuer  was  indorsed  in 
blank.  Plaintiff  offered  to  prove  that  Schuer,  when  asked  how 
his  name  came  to  be  on  the  note,  stated  that  Carpenter  brought 
the  note  to  him,  and  that  he  had  put  his  name  on  the  back  of  it 
at  Carpenter's  request,  upon  the  latter^s  assurance  that  it  would 
be  soon  paid.    The  evidence  was  excluded. 

HaH  and  Borland^  for  the  plaintiff. 

H.  J7.  HwrUer^  iot  the  defendants. 

By  Court,  liAms,  C.  J.  The  plaintiff  can  not  recover  undet 
this  form  of  declaration,  except  by  showing  that  Carpenter  and 
Schuer  are  joint  makers  of  the  note  giyen  in  evidence.  He  in- 
sists that  proof  of  this  fact  is  presumed  by  the  form  in  which 
they  became  a  party,  especially  when  accompanied  with  the  pro- 
posed testimony,  showing  that  Schuer  intended  to  become  a 
surety,  and  repelling  the  presumption  of  his  being  an  indoraer. 

The  defendants  rely  upon  the  form  of  the  paper  as  constitai- 
ing  a  guaranty  or  collateral  undertaking  by  Schuer;  which  bein^ 
in  writing  or  implied  by  law,  can  not  be  altered  by  parol.  This 
form  of  mercantile  paper  is  not  unusual  in  business,  and  it  seems 
strange  that  the  precise  character  of  the  signer  on  the  back  of 
the  note,  has  not  been  long  since  established  with  certainty. 
The  cases  cited  by  the  diligent  counsel  in  this  case  do  not  so  set- 
!e  the  question.   Those  from  Massachusetts  determine  that  where 

:?6ZBon,  not  a  party  to  the  note  originally,  signs  his  name  upon 
it  in  blank  at  the  time  of  its  execution,  he  becomes  by  relation 
a  party,  and  may  be  proceeded  against  as  maker,  and  that  the 
note  itself  furnishes  presumptiye  evidence  of  this  relation  by 
the  application  of  the  rule,  that  a  contract  is  construed  most 
strongly  against  the  person  bound:  3  Mass.  274;'  6  Id.  358,* 

1.  JotM^  T.  JiMi,  8  ICati.  274.  9.iriiirtT.ulitaM;&  a,4Am.l>ee.e8. 
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646;'  7  Id.  58;*  14  Id.  lie,-"  8  Pick.  122.'  In  a  late  case,  Dean 
T.  HaU,  17  Wend.  214,  it  was  held  that  where  an  indorser  of  a 
piomisBoxy  note  payable  to  bearer,  was  pri^y  to  the  considera- 
tion, he  may  be  charged  directly  as  maker  or  as  indorser,  and 
that  a  bona  fide  holder  of  such  a  note,  indorsed  in  blank,  may 
fill  up  the  indorsement  in  any  form  consistent  with  the  intent  of 
the  parties,  and  numerous  authorities  are  there  dted  to  support 
the  decision.  The  indorsement  in  the  case  before  us  being  in 
blank,  may  be  looked  upon  as  filled  up  to  conform  to  the  plaint- 
iffs dedoration,  or  may  be  in  fact  now  so  filled  up. 

We  believe  the  principle  running  through  these  cases  entirely 
conformable  to  the  law  merchant,  and  calculated  to  secure  the 
Intimate  rights  of  all  parties.  If  a  person,  not  a  party,  give 
his  name  to  a  note  already  existing,  his  engagement  is  collateral 
only,  and  he  is  to  be  held  as  guarantor;  but  if  such  a  person  sign 
his  name  to  such  paper  at  the  time  of  its  execution,  without  pre- 
actibing  the  limits  of  his  responsibility,  he  authorizes  the  holder 
to  treat  him  as  a  maker,  and  is  as  much  boimd  as  if  his  name 
wu  written  under  that  of  the  principal.  In  the  case  before  us, 
Schuer  need  not  be  treated  as  a  guarantor:  he  is  only  entitled 
to  the  privileges  of  a  surety.  In  adopting  this  rule,  we  con- 
travene no  decision  made  in  our  own  state.  OreenY.  Dodgeand 
Cogswell,  2  Ohio,  498,^  is  in  no  way  impugned.  In  that  case, 
either  the  holder  or  the  person  bound,  had  set  out  the  terms  of 
the  indorser^s  liability  by  filling  the  blank,  and  the  law  decided 
relates  only  to  a  case  where  the  character  as  guarantor  is  ascer- 
tained. The  case  of  Stone  v.  Vance  e<  aZ.,  6  Id.  246,  tamed  upon 
a  peculiar  state  of  facts  which  repelled  the  presumption  of  any 
joint  undertaking  between  the  second  and  third  defendants. 

The  parol  evidence  offered  by  the  plaintiff  is  unnecessary  for 
his  recoveiy.  But  in  oases  of  bank  signaturesof  this  kind,  such 
testimony  is  admissible,  because  it  is  consistent  with  the  con- 
tract either  to  show  the  intention  of  the  parties  as  to  the  extent 
of  the  liability,  or  to  repel  the  ordinary  presumption  against  such 
indorser. 

Judgment  for  plaintiff. 

IiTDOBSBKBiiT  OF  NoTB  DT  BLANK  doet  not  make  indoner  a  joint  maker: 
PerHtu  T.  Callm,  29  Am.  Deo.  282,  and  note,  in  whioh  the  antborities  rela- 
tive  to  this  snbject  are  dted  and  reviewed. 

Pabol  Evidxkcb  18  Adiossiblb  to  Vabt  thb  EFTBor  of  an  indorsement 
in  blank:  Id. 


1.  Cmner  t.  WmT§m.  S.  SUmian  v.  BImmm;  a  0.,  7  Am.  Deo.  IM. 

1  Btmmemwag  r.  Stane;  8. 0^  6  Axn.  Deo.  37.  4.  Bak«r  t.  Briggi:  8. 0.,  90  Am.  Deo.  311. 

0.  a  Ohio.  480. 
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The  principal  case  is  cited  to  the  point  that  one  who  places  his  name  to  a 
note  at  the  time  of  its  execution,  on  whatever  part  of  the  instmrnent  the 
name  is  written,  may  be  treated  as  a  maker,  in  Stage  ▼.  Olds,  12  Ohioi,  168; 
Oale^s  AdrtCr  v.  Van  Arman,  18  Id.  336.  To  the  point  that  the  presnmptioD 
created  that  by  an  indorsement  at  the  time  of  the  ezecntion  of  a  note,  the 
person  so  doing  authorized  the  holder  to  regard  him  as  a  maker,  may  be 
rebutted  by  parol  proof,  showing  a  different  intention,  the  principal 
cited  in  Seymour  v.  Mickey,  15  Ohio  St.  515. 


Pendleton  v.  GauiOway  jtf  al. 

[9  Oeio,  178.] 

Bill  in  Equitt  to  Impeach  a  Judousst  or  decree  for  fraud,  most  set 
forth  specifically  and  particularly  the  facts  constituting  the  frand. 

Dkosbb  can  not  bs  Impeached  fob  FRAtn>  after  twenty-five  years'  aoqni- 
escence  by  the  plaintiff. 

Bill  in  chancery.  In  1808,  John  Campbell,  being  indebted 
to  the  plaintiff,  executed  a  deed,  conyeying  to  the  latter  all  his 
interest  as  heir  at  law  in  certain  surveys,  held  under  warrants 
issued  to  Campbell's  father  for  military  services.  In  1800, 
Bichard  Campbell,  brother  of  John,  and  also  entitled  to  inherit 
as  heir  at  law  in  the  same  surveys,  had  conveyed  all  the  lands  in- 
cluded in  the  surveys  to  Baker,  who  soon  after  died.  The  con- 
veyance to  Baker  was  intended  to  be  a  mortgage,  and  was  exe- 
cuted to  secure  a  debt.  The  bill  in  the  present  action  all^fed, 
that  the  heirs  and  devisees  of  Baker,  in  1813,  had  filed  a  bill 
against  John  Campbell  and  others,  setting  forth  the  conveyance 
to  Baker,  and  falsely  and  fraudulently  representing  it  as  the  ab- 
solute deed  of  Bichard  Campbell,  and  that  he  was  authorized 
by  the  other  heirs  to  execute  it,  and  that  the  conveyance  had 
been  lost.  The  bill  further  alleged  that  John  Campbell  bad  no 
notice  of  the  action;  that  the  allegations  of  the  bill  in  that  action 
were  false  and  fraudulent,  and  that  the  conveyance  by  Richard 
was  conditional  and  not  absolute,  as  alleged.  Complaint  prayed 
that  the  decree  obtained  against  John  Campbell  be  set  aside  as 
false  and  fraudulent,  and  that  the  land  be  subjected  to  his  debt 
in  the  hands  of  the  defendants,  who  had  purchased  with  notice. 
The  complainant  had,  in  1835,  obtained  a  judgment  against 
John  Campbell,  for  the  amount  of  his  debt. 

Wm.  EUsberry,  for  the  complainant. 

Odlin,  Sckenck,  and  G.  J.  SmUhy  for  the  defendants. 

By  Court,  Wood,  J.    Two  questions  are  made  in  this  case:  1. 
Is  the  fraud  set  up  in  the  bill  of  the  kind  required  to  impeach  a 
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decree;  and,  if  bo,  is  it  sufficiently  set  forth  ?  2.  Can  a  decree 
be  impeached  for  fraud  after  the  lapse  of  more  than  twenfy-five 
years? 

The  first  proposition,  in  our  yiew,  is  of  no  importance  in  de- 
ciding this  case,  because  the  second  is  decisiye  of  it.  It  is, 
however,  a  rule  applicable  as  well  to  decrees  in  equity  as  to 
judgments  at  law,  that  when  a  bill  is  filed  to  impeach  either  on 
the  ground  of  fraud,  the  particular  and  precise  circumstances 
which  constitute  the  fraud,  must  be  stated:  the  acts  done,  or  the 
words  spoken,  which  constitute  the  fraud,  must  be  set  forth.  Ex- 
pressio  falsi  vel  suppressio  veri,  or  some  fault,  design,  or  wicked 
and  evil  intention,  must  be  clearly  set  out  in  the  bill,  to  which 
the  defendant  is  called  to  answer;  it  will  not  do  to  impute  mere 
laches  to  impeach  a  solemn  adjudication  of  a  court  of  justice: 
4  Ohio,  492;*  Coop.  Eq.  217;  1  Johns.  Ch.  194.»  The  only  charge 
in  this  bill  is,  that  Baker's  heirs,  in  their  suit  against  Campbell 
and  others,  to  quiet  their  title,  did  not  set  out  a  collateral  writing 
given  to  Bichard  Campbell,  showing  his  deed  intended  as  a 
mortgage,  ^thout  charging  their  knowledge  that  such  writing 
was  within  their  control.  If  such  writing  existed,  it  was  mat- 
ter of  defense,  and  should  have  come  from  the  other  side. 

2.  The  decree  sought  to  be  impeached  was  rendered  more  than 
twenty-  fiye  years  since,  and  the  long  acquiescence  of  the  com- 
plainants, and  the  too  obrious  staleness  of  the  claim,  should  not 
call  into  activity  the  energies  of  a  court  of  equity  for  its  relief. 
Loird  Camden,  in  SmUh  v.  Clay^  3  Bro.  Ch.  640,  said  a  court  of 
equity  is  never  active  to  relieve,  when  a  party  has  slept  on  his 
rights,  and  acquiesced  for  a  great  length  of  time.  Where  rea- 
sonable diligence  is  wanting,  this  court  is  passive,  and  does 
nothing.  Laches  and  negligence  are  always  discountenanced^ 
and  therefore,  from  the  beginning  there  was  always  a  limitation 
to  suits  in  this  court  Lord  North,  in  FiHer  v.  Lard  Macclesfield, 
declared,  that  though  there  was  no  limitation  to  a  bill  of  review^ 
yet  after  twenty-two  years  he  would  not  review  a  decree;  that 
interest  rei  puMiccs  ut  sU  finis  lUium^  was  a  maxim  that  had 
always  prevailed  in  equity,  without  an  act  of  parliament.  A 
court  of  equity  is  governed  by  the  circumstances  of  the  case  be- 
fore it:  2  Story's  Eq.  739.  We  think  the  circumstances  disclosed 
in  this  case,  require  of  us  to  sustain  the  demurrer  to  the  bill. 

Bill  dismissed. 


Fraud,  PLSADura:  Saunders  v,  StaUa,  27  Am.  Dec.  203,  and  cases  cited  in 
the  note. 

L  14$^  T.  Imdlow.  a.  CMttom  t.  OodwU§, 
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TbUBTEES  of  McIi9TIBE    v.  ZaNESVILLB   l/ANAL    & 

Manufaotubing  Go 

[9  Ohio,  a03.] 

BBQtrBST  TO  A  GoBPOBATioN  IN  Tbust  vor  Ghabttabub  Usbb,  thoagh  at 
testator's  death  the  corporation  had  no  legal  capaor  /  to  tako,  may  take 
effect  as  an  executory  devise,  whenever,  by  sabso  ^aent  inooipoimtion, 
capacity  is  acquired. 

CoBPO&ATioN  MAT  BB  DISSOLVED:  1.  By  death  oHti  members;  2.  Suxreoder 
of  its  franchisee;  3.  Jadgment  of  forfeiture  for  d  41-user  or  abuse. 

CoBPORATioir  FoBMXD  FOB  GoNSTBUonov  OF  A  Oanal  to  be  complBted 
within  a  definite  time,  is  not  dissolved  by  failure  to  accomplish  the  wotk 
within  the  time  specified,  in  the  absence  of  any  judgment  declaring  a 
forfeiture. 

Statutb  Ebgitino  that  a  Cobpobation  had  L  jbt  1X8  RioasB  by  failure  to 
ezerdse  them  within  the  time  required  bj  the  act  creating  it,  and  an- 
thorizing  a  purchase  of  the  real  estate  it  h«ad  acquired  up  to  that  tima^  ia 
a  recognition  of  ite  existence,  and  powei  to  contract  as  a  corporation. 

Bill  in  chancery.  Plaintiffn,  claiming  to  be  the  hivfnl  tni9- 
tees  of  a  charitable  fund,  created  by  the  will  of  John  Mdntiie, 
bring  thiB  bill  against  the  Zanesville  Canal  and  Manufactoxing 
Oo.,  the  executors  of  Mclntire,  and  his  widow,  for  an  aoconni- 
ing.  In  1812  an  act  was  passed  by  the  legislature  to  enable 
John  Mclntire  and  his  associates  to  construct  a  canal  and  col- 
lect tolls  thereon.  In  1824,  the  Zanesville  canal  and  manufac- 
turing company  was  organized,  under  the  foregoing  act.  By 
the  act  of  incorporation,  the  work  was  to  be  completed  by  Feb- 
ruary 11,  1835,  and  upon  their  failure  within  this  period  to 
fini^  the  work,  the  Muskingum  navigation  company  were  au- 
thorized to  take  possession  of  and  complete  it.  On  the  nineteenth 
of  February,  1885,  a  law  was  passed,  authorizing  the  canal  com- 
missioners to  take  possession  of  the  property  for  the  use  of  the 
state.  After  reciting  that  the  Zanesville  canal  and  manufactur- 
ing company  had  lost  its  rights  to  construct  the  canal  and  locks, 
by  non-execution  within  time,  it  provides  for  the  purchase  from 
them  of  the  real  estate  necessary  to  cany  on  and  maintain  the 
dam  and  canal.  In  1836,  the  Mclntire  poor  school  was  incor- 
porated by  the  legislature.  The  act  recited  that  property  had 
been  devised  for  this  purpose  to  be  managed  by  the  Zanesville 
canal  and  manufacturing  company,  as  trustees,  and  that  it  had 
been  represented  that  said  company  had  ceased  to  exist,  so  that 
there  v^as  no  person  competent  to  carry  the  trust  into  execution; 
and  the  act  then  proceeded  to  create  a  corporation  of  five  trustees, 
who  were  clothed  with  the  powers  necessary  to  cany  the 
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into  eflCeoi.  The  Zanesville  canal  and  manufactoiing  company, 
ozgmnized  in  ISIS,  did  not  obtain  its  charter  nntil  1816.  De- 
mnrrer  and  answer. 


O.  B.  Goddard  and  O.  O.  Gcnven,  for  the  Zanesville  Oanal 
and  Mannlaotoring  (Company. 

T.  Ewing  and  B.  StiUtoeU^  for  Tonng  and  wife. 

j91  Stanbery  and  O.  Swan^  lot  the  complainants. 

By  Oonrty  Lane,  0.  J.  The  plaintifis'  right  to  relief  in  the 
present  case  depends  upon  their  successfully  maintaioing  the 
two  following  propositions,  to  wit:  that  the  will  of  Mdntize 
created  a  charitable  trust,  which  this  court  can  enforce,  and  that 
they  are  the  lawful  trustees.  The  first  of  these  arises  upon  the 
plea  of  the  heirs;  the  second  is  presented  by  the  demurrers  and 
answers  of  the  other  defendants.  We  have  entered  upon  the 
examination  of  this  case  with  much  solicitude;  for  the  great 
TBlue  of  the  property,  the  very  talented  efEbrts  of  counsel,  and 
the  consideration  that  this  is  the  first  proper  charity  which  has 
faUen  under  the  action  of  this  court,  all  unite  to  magnify  its 
importance.  The  positions  taken  by  the  heirs  to  show  the  be- 
quest Toid,  are:  1.  That  the  objects  of  the  testator's  bounty  are 
uncertain,  and  that  the  trustees  had  no  capacity  to  take,  because 
the  Zanesville  canal  and  manufacturing  company  had  no  exist- 
ence as  a  corporation  at  the  time  of  making  and  probate  of  the 
will;  2.  That  its  corporate  powers  have  been  so  forfeited  as  to 
terminate  its  existence;  3.  That  the  bequest  to  the  officers  of 
the  company,  vests  the  estate  in  them,  in  that  character,  since 
they  hold  by  an  annual  tenure,  and  are  liable  to  be  changed  at 
each  successiTe  election. 

It  is  admitted,  that  such  a  bequest  as  this  would  be  sustained 
in  England.  However  uncertain  the  object,  whether  the  person 
te  take  be  in  esse  or  not,  whether  the  bequest  can  be  carried 
into  exact  execution  or  not,  whether  the  general  charitable  in- 
tention is  clearly  manifested,  a  court  of  equity  will  sustain  the 
legacy  and  give  efEect  to  it  in  some  form  upon  principles  of  i  to  own. 
But  it  is  asserted  by  the  counsel  for  the  heirs,  that  this  lax  and 
wide-reaching  jurisdiction  in  charities  is  peculiar  to  England, 
and  depends  on  the  statute  of  Elizabeth  only.  We  would  not 
unnecessarily  enter  into  the  much  disputed  and  greatly  perplexed 
inquiry  of  the  extent  of  chancery  jurisdiction  over  charities, 
independent  of  the  statute.  But  one  of  the  earliest  elements  of 
every  social  community  upon  ite  law-givers,  at  the  dawn  of  ito 
civilization,  is  adequate  protection  te  ite  property  and  iostitU' 
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tions/ which  subeerve  public  uses,  or  are  devoted  to  its  elevation, 
or  consecrated  to  its  religions  culture,  and  its  sepulchers:  and 
in  a  proper  case,  the  courts  of  our  state  might  be  driven  into 
the  recognition  of  some  principle  analogous  to  that  contained 
in  the  statute  of  Elizabeth,  as  a  necessaiy  element  of  our  juris- 
prudence: 2  Stoiy,  889;  17  Serg.  &  B.  88;*  9  Cow.  437.'  But 
without  reference  to  these  considerations,  where  a  trust  is 
plainly  defined,  and  a  trustee  exist,  capable  of  holding  the  prop- 
erty and  executing  the  trust,  it  has  never  been  doubted  that 
chancexy  has  jurisdiction  over  it,  by  its  own  inherent  authority, 
not  derived  from  the  statute,  nor  resulting  from  its  functions  as 
parens  patricB. 

The  properly  devised  in  this  case,  consisted  of  land,  person- 
alty, and  stock  in  the  Zanesville  manufacturing  company;  the  legal 
ownership  of  this  was  either  in  Mclntire's  executor  or  heir.  The 
condition  on  which  the  devise  over  took  effect,  was  the  death  of 
the  daughter  without  issue.  The  objects  of  the  testator's  bounty, 
were  the  poor  children  of  Zanesville,  and  the  benefit  intended 
was  their  education.  There  is  no  doubt  that  a  trust  attached  to 
the  properly,  whoever  might  hold  it;  "  for  whenever  a  person 
by  will  gives  properly,  and  points  out  the  object,  the  properly, 
and  the  way  it  should  go,  a  trust  is  created/'  And  a  bequest  of 
land  to  A.,  to  construct  an  acfylum  for  aged  sailors,  although 
inefficacious  to  pass  the  legal  title,  sufficiently  defines  the  trust, 
and  charges  the  heir  with  its  performance:  3  Pet.  119,  152;*  1 
Stoiy's  Eq.  415;  4  Wheat.,  appendix.  The  position,  therefore, 
taken  by  the  heirs  in  the  plea,  that  the  land  descended  to  them, 
on  the  death  of  the  daughter,  absolved  from  the  trust,  is  not 
supported,  but  overruled. 

The  interests  of  the  heirs  are,  nevertheless,  involved  in  the 
case,  for  the  next  question  arising  is,  whether  the  trusts  which 
we  have  thus  found  to  exist,  shall  be  executed  by  the  plaintLflEs, 
who  are  the  trustees  under  the  act  of  1836,  or  the  Zanesville 
canal  and  manufacturing  company,  who  are  the  trustees  de- 
signed by  the  testator,  or  upon  ihe  heirs  upon  whom  the  law 
throws  the  duty,  if  there  are  no  other  trustees.  In  the  state- 
ment and  arguments  made  by  counsel,  it  seems  to  be  assunied, 
that  the  Zanesville  canal  and  manufacturing  company  had  no 
legal  existence  until  1816.  I  am  not  certain  this  conclusion  ia 
just.  In  1812,  a  statute  enabled  McIntire  and  his  associates  to 
build  a  dam  across  the  Muskingum,  and  cut  a  canal  around  the 
falls.    The  objects  expressed  in  the  preamble  are  the  advantagea 
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of  -water-workB,  and  the  improYement  of  the  naTigation.  It 
aathoiizes  them  to  acquire  lands,  for  the  purpose  of  making  a 
canal,  **  or  the  better  to  answer  the  objects  of  this  act/'  and  it 
gives  the  right  of  suit  to  any  person  injured  by  their  neglect. 
The  statute,  therefore,  imposes  a  common  liability,  and  it  im- 
plies the  possession  of  common  property,  and  the  duty  of  ac- 
counting for  profits.  The  organissation  of  the  Zanesville  canal 
and  manufacturing  company  was  had  in  1814,  in  the  form  of  a 
corporation.  Now,  the  bare  grant  * '  to  hold  gUdam  merccUoriam" 
a  mercantile  meeting,  has  been  taken  to  carry  corporate  power, 
on  account  of  common  expenditures:  10  Co.  30;^  1  Boll.  Abr. 
613;  so  a  grant  of  land,  to  a  town  on  rent,  and  other  similar 
cases:  Ang.  &  Ames  on  Corp.  45.  So  the  grant  to  a  part  of  an 
eodeaiastical  society,  to  repair  their  meeting-house,  confers  cor- 
porate powers :  2  Day  (Conn. )  259.'  It  might,  therefore,  perhaps, 
be  plausibly  contended,  that  it  was  a  legal  existing  corporation, 
before  the  date  of  the  will,  and  the  objection  of  their  want  of 
capacity  to  execute  trusts  might  receive  its  answer,  by  the  notifi- 
cation arising  from  the  subsequent  act  of  the  legislature. 

We  do  not,  however,  intend  to  place  ova  decision  upon  this 
basis.  The  actual  situation  of  the  company  in  1815,  was  that 
of  a  corporation  de  fado^  with  officers,  and  a  capital  stock  of 
two  htmdied  and  fifty  thousand  dollars,  held  in  the  form  of 
shares.  It  was  in  reference  to  this  condition,  that  Mclntire 
made  a  disposition  of  its  property.  We  have  seen  that  it  con* 
sisted  of  his  mansion-house,  lands,  personalty,  and  stock.  It 
passed  to  the  company  for  the  purposes  of  this  trust,  not  by  the 
deatn  of  Mclntire,  but  by  a  contingency  which  happened  in 
1820,  and  after  the  statute  of  1816,  which  imposed  upon  them 
the  most  ample  capacity  for  holding  it.  The  bequest  upon  this 
trust,  can  take  effect  upon  the  very  common  ground  as  a  re- 
mainder, contingent  upon  the  death  of  Mclntire,  because  lim- 
ited to  a  person  not  in  being,  but  becoming  vested  by  the 
capacity  acquired  by  the  corporation,  before  the  determination 
of  the  particular  estate.  And  we  should  be  justified  in  taking 
still  stronger  ground  by  the  authoriiy  of  a  majority  of  the 
judges  in  the  Sailor^s  Snug  Harbor,  8  Pet.  99,  in  holding  that 
a  bequest  upon  charitable  uses  may  take  effect,  as  an  executory 
devise,  to  a  corporation  subsequently  acquiring  the  capadiy  to 
hold.  It  is,  therefore,  without  difficulty  we  conclude,  that  on 
the  decease  of  the  daughter,  the  propcoiy  of  Mclntire  i>assed 
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to  the  ZanesTille  canal  and  manufacturing  company  upon  these 
trusts. 

It  only  remains  to  inquire  if  their  right  to  it  has  been  lost, 
either  by  their  own  neglect,  or  by  subsequent  legislation.  The 
act  of  1836  was  passed  upon  the  supposed  case  that  this  com- 
pany had  become  extinct.  It  carefully  saves  the  rights  of  all 
persons  in  the  properiy,  consequently  tiie  company  lost  none  of 
its  interests,  if  it  then  had  a  legal  existence.  If  the  corpora- 
tion has  been  dissolved,  it  is  not  through  judicial  action,  but  by 
the  bare  and  naked  effect  of  the  statute  limiting  the  time  for  the 
completion  of  the  dam  and  canal.  It  must  be  observed  that  it 
is  not  the  fifteenth  section  of  the  statute  of  1816,  which  works 
this  forfeiture,  since  the  time  there  given  is  extended  in  Jan- 
uary, 1817,  for  one  year:  15  Ohio  L.  35;  and  in  December,  1817, 
until  December,  1818:  21  Id.  53;  and  in  1828  is  enlarged  until 
the  eleventh  of  February,  1835.  The  last  act,  26  Id.  57,  5,  26, 
27,  instead  of  declaring  aU  rights,  privileges,  and  immunities 
determined  in  case  of  failure,  like  the  statute  of  1816,  only  pro- 
vides that  the  Muskingum  navigation  company  may  finish  the 
canal  and  hold  it,  until  their  expenditures  are  reimbursed. 
There  is  no  forfeiture  attached  to  the  last  enlarging  statute,  ex- 
cept what  arises  from  mere  lapse  of  time.  No  further  legisla- 
tive act  works  a  forfeiture,  except  that  resulting  from  the  act  of 
1835,  which  recites  that  the  Zanesville  canal  and  manufacturing 
company  have  lost  "  its  right  to  construct  the  work,"  and  au- 
thorizes the  canal  commissioners  to  purchase  from  them.  Now 
the  modes  by  which  a  private  corporation  in  our  countiy  is  dis- 
solved, are:  1.  By  the  death  of  its  members;  2.  Surrender  of 
its  franchises;  3.  A  judgment  of  forfeiture  for  non-user  or 
abuse.  But  the  Zanesville  canal  and  manufacturing  company 
has  continued  an  organized  and  existing  body  until  the  present 
day:  there  has  been  no  judicial  act  declaring  a  forfeiture,  and 
the  legislature  by  the  act  of  the  nineteenth  of  February,  1835,  after 
the  time  of  its  supposed  dissolution,  recognized  it  as  a  person 
capable  of  contracting  by  authorizing  a  purchase  from  it:  33 
Id.  90.  It  seems,  then,  plain  to  us,  that  at  the  time  of  the  pas- 
sage of  the  statute  of  1836,  the  Zanesville  canal  and  manufac- 
turing company  had  not  "  ceased  to  exist,"  and  that  their  cor- 
porate rights  to  execute  the  will  of  Mclntire,  through  their  offi- 
cers according  to  his  true  meaning,  was  not  affected  nor 
impaired;  consequentiy,  the  incorporation  of  the  new  board  of 
trustees  was  void  by  the  terms  of  the  act. 

The  suggestion  that  the  bill  may  be  sustained  at  the  suit  of 
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these  plaintiflb,  as  the  representatiTes  of  cestui  qwe  trust,  can  not 
be  sapported.  This  oonrt  wotild  entertain  a  soit  for  misman- 
agement brought  by  the  proseoating  attorney:  86  Ohio  L.  86, 
eec.  43,  or  upon  the  relation  of  a  party  in  interest;  bat  sooh  a 
proceeding  would  require  a  bill  of  a  stractnre  altogether  differ- 
ent from  this. 
Bill  dismissed. 


DoBOLonov  or  CosroRAnoir!  See  oaees  fron  this  Mriet  ehed  fai  note  to 
BUerr.  Union  factory,  80  Am.  Deo.  487. 

BsqoMaas  id  Gbabixablb  Usn:  Bwrr  ▼.  SmUh,  29  Am.  Deo.  I6i,  the 
aote  to  whioh  refon  to  other  oeeee  m  thie  eeriee  upon  the  eabjeot;  aleo 
Moor^$  Hdn  ▼.  Moore  $  Deviaeet,  Id.  417,  and  note;  elao  Samdenm  r.  WMU, 
Id.  601,  and  note  tboreto,  oonteining  nmnerom  eitatlons  and  nU 
tive  to  the  falidity  of  beqneeti  for  oharitable 
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nying  anything  of  the  other,  is  void  as  to  the  latter. 
Whxsheb  Deed  has  been  Delxvebbd  or  not,  is  a  qneatioD  of  fact  lor  ths 

jury  to  determine. 

Ebbob  to  the  common  pleas  of  Peny  county.  Ejectment  for 
a  tract  of  land.  The  jmy  found  a  special  vordict,  upon  which 
the  parties  a^ireed  tbat  the  court  should  render  judgment,  with 
leave  to  the  other  party  to  sue  out  a  writ  of  error  without  oath 
or  baQ.  The  following  are  such  of  the  &ct8  found  by  the  spe- 
cial yerdiot,  as  are  essential  to  an  understanding  of  the  opinion 
of  the  court:  Joseph  Smith  died,  leaving  a  will,  by  which  he  di' 
rected  his  executor  to  sell  all  his  estate,  real  and  personal,  and 
out  of  the  proceeds  to  pay  certain  legacies  to  his  five  children 
and  one  grandchild.  The  legatees  under  the  will  agreed  to  di- 
vide the  real  estate  of  the  deceased  among  themselves  in  parte 
proportioned  to  the  amount  of  the  legacies  bequeathed  to  them. 
After  this  agreement  was  executed,  they  found  tbat  the  part  al- 
lotted to  John  Smith,  Sazah  Hannah,  and  Jesse  Bliller  was  worth 
siziyndx  dollars  and  sixfyHEMven  cents  more  than  the  pari  allotted 
to  Elizabeth,  Mary,  and  Joseph;  and  John  Smith,  John  Hannah, 
and  Jesse  Miller  gave  a  note  to  Joseph  Smith,  Elizabeth  Smith, 
and  John  White,  for  that  sum.  The  executors  of  Joseph  Smith, 
deceased,  then  executed  a  deed  of  conveyance  to  John  Smith, 
John  Hannah,  and  Jesse  IClIer  for  the  part  of  the  land  allottod 
to  them  by  the  agreement.    This  deed,  was  delivered  to  Jesse 
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Miller,  and  rexnamed  in  his  possession;  an^  whether  the  execu- 
tion and  deliveiy  thereof  were  assented  to  or  not  by  the  said 
John  Hannah  and  his  wife,  or  either  of  them,  is  not  proved;  and 
whether  this  amounts  to  a  delivery  of  the  deed  and  transfer  of 
the  estate  to  John  Hannah,  so  as  to  divest  the  estate  of  his  wife, 
the  jury  are  ignorant,  and  refer  it  to  the  court.  The  grantees 
above  named  afterwards  divided  the  land  conveyed  to  them  by 
said  deed,  and  a  judgment  was  obtained  against  Hannah,  in  his 
life-time,  and  an  execution  issued  thereon,  under  which  his  por- 
tion was  sold  to  one  Gktrdon,  who  dispossessed  said  Hannah, 
and  afterwards  conveyed  to  the  present  defendant.  John  Han- 
nah afterwards  died,  and  his  widow,  Sarah  Hannah,  is  the  pres- 
ent plaintiff.  On  this  verdict  the  court  below  rendered  judgment 
for  the  defendant. 

Watis,  for  the  plaintiff  in  error. 

Penrose,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  No  such  facts  are  found  as  amount 
to  a  deUveiy  in  law.  It  is  said  in  Yiner's  Abridgment,  Faits, 
I,  7:  *'If  a  man  make  an  obligation  to  two,  and  deliver  it  to 
one  of  them  only,  and  say  nothing  of  the  other  on  the  livery, 
the  deed  is  void  as  to  him;''  for  which  he  cites  the  year  book, 
3  Hen.  YI.,  19.  So  in  Hungate's  case,  5  Bep.  103,  an  action  was 
not  maintained  on  a  bond  to  perform  an  award  if  made  and 
delivered  to  the  defendants  by  such  a  day,  on  proof  that  it  was 
delivered  to  one  of  them  and  not  to  the  other.  In  the  verdict 
before  us  no  more  is  f oimd  than  that  the  deed  was  delivered  to 
one  of  the  grantees;  for  the  jury  explicitly  say  that  they  are 
ignorant  whether  the  delivery  to  him  was  assented  to  by  the 
others.  In  the  Bank  of  Washington  v.  Smith,^  6  Serg.  &  B.  818, 
the  assent  of  an  absent  grantee  was  presumed;  but  there  was 
an  actual  delivery  to  a  third  person,  and  to  the  grantee's  present 
oae— a  circumstance  which  is  wanting  here,  and  which  is  a  dis- 
JangniRhiug  one,  perhaps,  in  all  the  cases.  In  Taw  v.  Bury,  2 
Dyer,  167  b,  A.  delivered  his  bond  to  B.  to  deliver  it  to  the 
obligee  as  his  deed;  the  obligee  refused  to  receive  it,  whereupon 
B.  1^  it;  but  the  obligee  afterwards  sued  and  recovered  on  it, 
because,  by  the  first  delivery  it  was  A.'s  deed  without  delivery 
over,  though,  had  it  been  given  to  be  delivered  over  on  the  per- 
formance of  a  condition,  it  would  have  been  otherwise.  But  if 
the  writing  be  given  to  a  stranger  without  any  intimation  or 
dedaration  of  intention,  it  remains  inoperative;  *'  for  the  bare 
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act  of  ddiTexy  to  him  mihoat  words,  workeih  nothing:"  Co. 
lit.  86  a.  The  role  to  be  extracted  from  all  this  is,  that  a  de- 
liveiy  to  a  third  person  for  the  present  nse  of  the  grantee, 
makes  the  instrament  a  present  deed;  but  that  a  delivezy  to  his 
nse  when  he  shall  perform  a  condition,  makes  not  a  present  deed, 
and  the  grant  may  be  frostrated  by  his  refusal  to  perform  it; 
and  that  a  bare  deliTery  to  a  stranger  without  words  of  direc- 
tion to  deliver  over  to  ihe  grantee,  either  absolutely  or  condi- 
tionally, is  merely  void. 

Now  the  most  &Torable  construction  that  can  be  made  for  the 
defendant,  is  to  say  that,  for  the  purpose  of  reoeiiing  a  deed, 
each  of  the  grantees  must  be  considered  as  standing  in  the  rela- 
tion of  a  stranger  to  the  rest,  else  a  delivery  to  the  one,  without 
direction  to  deliver  it  to  the  others,  would  perfect  the  deed  as 
to  all,  which  we  have  seen  is  not  so;  and  here  it  is  not  found 
that  there  was  any  direction  to  the  grantee  who  received  the 
deed,  it  being  nakedly  affirmed  that  it  was  delivered  to  him  and 
kept  in  his  possession.    Had  it  been  given  to  him  for  deliveiy 
to  the  others  also,  it  would  have  presently  vested  the  estate  in 
them  without  their  consent;  insomuch  that  they  could  not,  on 
the  principle  of  BuUer  and  Bdher^B  case^  3  Bep.  25,  have  di- 
vested it  by  a  subsequent  expression  of  oral  dissent.    But  no 
such  fact  is  found;  and  we  are  unable  to  pronounce  on  the 
premises,  that  there  was  a  delivery  in  law.    The  difficuliy  is  to 
say  whether  enough  is  f oimd  to  enable  us  to  give  judgment  for 
any  one.    The  jury  have  set  forth  an  instrument  in  the  form  of 
a  deed,  and  it  was  their  business  to  find  a  delivery  in  &ct,  or 
circumstances  constituting  a  delivery  in  law;  or  to  find  that  it 
was  not  delivered^  at  all.    The  case,  then,  being  insufficiently 
found,  is  remitted  to  another  jury,  to  say  either  that  the  deed 
was,  in  fact,  delivered  to  the  grantees,  if  the  evidence  shall 
warrant  it,  or  that  it  was  delivered  to  one  of  them,  and  not  to 
the  rest.    Other  principles  may  be  involved  in  the  cause,  which 
can  not  be  settled  before  the  facts  are  ascertained. 

Becord  remitted. 


DxLiVKBT  or  Dbsd,  What  ib:  See  note  to  Chen  t.  OAets,  21  Am.  Dec 
361,  and  oases  there  dted  and  referred  to.  The  principal  case  is  cited  in 
Ha8linff$  v.  Vaughn^  5  Cal.  31S,  to  the  point  that  the  fact  of  deliTery  ii  a 
qvestion  of  fact  for  the  jary. 
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COMMONWBAIiTH  FOB  THE  TJSE  OF  HaHN  V.  MoGoY. 

[8  Watxb,  153.] 

PLAiiiTiTF  IK  Suit  against  Sitketibs  of  Shebutf  must  Show  Damaob 
rastained  by  him  throagh  the  sheriff's  neglect  or  failure  in  the  perform- 
anoe  of  his  duty. 

SsBBivr,  vf  ExEouTiNO  FxxBi  Faoias,  must  bb  Qovxbnxd  bt  thb  Sum 
Ibix>bsbi>  on  the  back  of  the  writ,  and  not  by  that  contained  in  the  body 
of  the  writ.  The  indorsement  on  the  writ  is  the  official  act  of  the  protho- 
notary,  and  is  presumed  to  be  right  until  the  contrary  is  shown. 

Fkb  OB  OmcBBS  ABB  HOT  Bboovbbablb  in  action  against  soreties  of 
sheriff  to  reooTer  money  collected  by  him  on  an  execution,  except  wherr 
■nch  fees  were  previously  advanced  by  the  plaintiff. 

Shebiff  d  Pbouicbd  to  havb  Collbotbd  Amount  ob  FIbbi  Faoiab* 
which  he  has  held  in  his  hands  for  several  years  without  returning,  and 
the  burden  of  proving  that  he  did  not  coUeet  it,  is  upon  him  or  his  sure- 
ties. 

Ebbos  to  tbe  common  pleas  of  Mifflin  county.  Debt  upon 
the  official  lecognizance  of  Sheriff  Stuart,  against  the  defendant, 
who  was  one  of  his  snxetiesf  The  plaintiff  gave  in  eridence  the 
reooxd  of  a  suit  against  John  Hahn,  in  which  a  judgment  was 
rendered  for  the  defendant,  and  a^.  fa.  against  the  plaintiff  for 
costs,  which  went  into  thehandsof  Sheriff  Stuart,  but  was  never 
retomed.    The  other  &cts  are  stated  in  the  opinion. 

J.  A.  lUher,  for  the  plaintiff  in  error. 

Sale,  for  the  defendant  in  eiror. 

By  Oourt,  Sbbobabt,  J.  By  the  act  of  assembly  of  the  twenty- 
eighth  of  March,  180S,  the  condition  of  the  sheriffs  rec^gni* 
sance  is,  well  and  truly  to  serve  all  writs  and  process,  and,  on 
request,  to  pay  over  moneys  coming  to  his  hands,  and  well  and 
faithfully  to  perform  all  the  trusts  and  duties  of  the  office.  By 
the  fourth  section,  authority  to  institute  actions  of  debt,  or  of 
mnre/acias,  is  given  to  the  commonwealth  or  individuals  who 
shall  be  aggrieved  by  the  misconduct  of  the  sheriff,  and  upon 
such  writs  it  shall  be  proved  what  damage  hath  been  sustained, 
and  a  verdict,  judgment,  and  execution  are  to  be  given  for  so 
much,  with  costs:  which  suits  may  be  instituted,  and  the  like 
proceedings  be  thereupon  had,  as  often  as  such  damage  shall  be 
sustained.  It  is  necessaiy,  therefore,  imder  this  act,  for  any 
person  suing  upon  a  sheriff's  recognizance,  to  show  that  he  is 
aggrieved  by  the  misconduct  of  the  sheriff,  and  that  he  has  sus- 
tained damage  by  reason  thereof,  before  he  can  recover.  This 
official  security,  like  other  official  bonds  and  securities  required 
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of  officers  under  our  laws,  was  intended,  so  far  as  respects  iu- 
diYiduals,  for  their  indemnity.  It  is  not  sufficient  to  entitle  an 
indiYidual  to  recover  upon  it,  that  he  shows  a  misconduct  in  the 
officer,  a  violation  or  omission  of  his  general  duty  as  sheriff, 
such  as  not  returning  afierifacias.  He  can  not,  for  that  alone, 
recover  nominal  damages  in  this  suit.  The  sheriff  can  only  be 
proceeded  against  for  it  by  the  commonwealth,  either  by  indictr 
ment  (Dalt.,  Sheriff,  493),  or  by  the  courts  where  he  is  in  con- 
^i^^pty  by  attachment.  To  sustain  a  civil  action,  the  party  suing 
must  show  some  loss  or  damage  which  he  sustained  by  the  acts 
or  omissions  of  the  sheriff  in  the  performance  of  his  dutj. 

The  question  then  arises,  in  this  case,  whether  the  plaintiff 
below  showed  that  he  had  sustained  loss  or  damage  under  this 
act  by  the  neglect  of  Sheriff  Stuart  to  return  the  two  writs  of 
Jieri  facias  put  into  his  hands.  Those  writs  were  issued,  one  in 
1832,  and  the  other  in  1833,  and  had  never  been  returned  at  the 
trial  of  this  suit  in  the  court  of  common  pleas,  but  were  pro- 
duced by  the  present  defendant  at  the  trial  on  notice. 

Begularly,  it  is  the  bounden  duiy  of  the  sheriff  to  retam  all 
writs  to  hun  directed,  at  the  time  and  place  commanded  in 
the  body  of  the  writ.  This  return  is  his  answer  to  the  writ: 
and  it  is  highly  important,  for  his  own  protection  and  that  of 
his  sureties,  as  well  for  the  interest  and  security  of  the  common- 
wealth and  of  suitors,  that  sherifb  should,  in  all  cases,  strictly 
comply  with  this  duiy.  By  the  ancient  oath,  at  the  common 
law,  the  sheriff,  amongst  other  things,  swore  well  and  truly  to 
serve  and  return  the  writs  directed  to  him:  and  we  see  many 
mischiefs  and  inconveniences  daily  grow  from  a  neglect  of  this 
duty,  on  the  part  of  sheriffis,  to  themselves  and  others.  At  the 
common  law,  the  remedy  seems  to  have  been  to  amerce  the  sher- 
iff for  his  neglect  in  this  particular:  for  it  is  said  that  when  a 
writ  is  delivered  to  the  sheriff  to  execute,  he  ought  to  receive  it, 
and  not  deliver  it  to  the  party  that  delivered  it  to  him,  back 
again,  but  must  execute  it,  and  then  return  it  into  court,  for  so 
he  is  commanded  by  the  writ;  and  if  he  doth  not  so,  upon  com- 
plaint made  thereof,  the  court  will  set  a  fine  upon  him:  Dalt. , 
Sheriff,  102.  And  now  on  the  return  day  of  a  fieri  facias,  the 
sheriff  may  be  called  on  by  rule  to  return  the  writ,  and  if  he 
neglect  to  do  so,  or  to  offer  a  reasonable  excuse,  the  court  will 
grant  an  attachment  against  him:  1  H.  Bl.  543;'  Bing.  Ex. 
258.  It  would  seem,  however,  to  be  held,  that  for  merely  not 
returning  a  fieri  faciaa,  an  action  does  not  lie  against  the  sheriff 

1.  XHmff  T.  Bak€r. 
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at  common  law:  Id.  261;  Wats.,  Sheriff,  88;  bat  the  party  ought 
to  proceed  by  rale  and  attachment. 

There  are  some  aathoiities  that  look  the  other  way,  dted 
Dalt ,  Sheriff,  493.  Lord  Ooke,  in  2  Inst.  452,  comments  on  the 
statate  of  2  Westminster,  which  enacts  that  if  any  man  doth 
fear  the  malice,  indirect  dealing,  or  negligence  of  the  sheriff,  in 
the  execution  of  any  writ,  he  may  deliyer  it  in  open  coort,  or 
may  take  of  the  sheriff  a  bill  containing  the  names  of  the  de- 
mandants and  tenants,  and  require  the  dieriff  to  put  his  seal  to 
it,  and  if  he  refuses,  others  present  may  put  their  seals  as  wit- 
nesses to  it,  and  if  the  sheriff  or  under  sheriff  make  not  a  due 
return  of  the  writs  delivered  or  offered  unto  him,  upon  com- 
plaint to  the  justices  of  the  one  bench  or  the  other,  they  are  to 
make  a  judicial  writ  to  the  justices  of  assize,  to  inquire  thereof, 
by  virtue  whereof  the  justices  of  assize  shall  have  power  to  in- 
quire thereof,  by  those  tbat  were  present  when  the  writ  was  de- 
livered; and  if  the  sheriff  be  found  in  fault,  then  upon  return 
thereof  into  the  bench,  etc.,  he  shall  be  punished  and  yield 
damages,  etc.  In*  this  special  case,  says  Lord  Coke,  the  de- 
mandant or  plaintiff  shall  have  an  action  against  the  sheriff  for 
not  returning  the  writ,  whereas,  regularly,  for  not  returning  of 
a  writ,  the  sheriff  shall  be  amerced  qiumsquef  but  for  a  &lse  re- 
turn, or  for  embezzling  of  a  writ,  an  action  doth  lie  at  the  com- 
mon law  against  the  sheriff. 

However  this  may  be,  if  any  damage  has  been  here  sustained 
by  the  omission  of  the  sheriff  to  return  a  writ,  the  case  falls 
within  the  provisions  of  the  act  of  1803,  whether  the  remedy  in 
other  cases  be  by  rule  and  attachment,  or  by  indictment,  or  by  ac- 
tion at  common  law;  for  the  act  gives  a  new  and  specific  remedy  in 
that  case.  Then  had  the  present  plaintiff  any  interest  in  the  exe- 
cution of  these  writs,  and  if  he  had,  has  he  been  damaged  by  the 
neglect  of  the  sheriff  to  return  them  ?  The  court  below  charged 
that  the  sheriff  could  only  levy  on  writ  No.  40,  to  August  term, 
1832,  the  sum  of  eleven  dollars  seventy-eight  and  one  half  cents, 
being  the  officers'  costs,  and  the  sum  contained  in  the  body  of 
the  writ,  notwithstanding  there  was  indorsed  on  the  writ  a  fur- 
ther som  of  seven  dollars  and  thirty  cents,  the  defendant's  bill 
of  costs  at  May  term,  1830.  But  we  think  it  is  the  duiy  of  the 
sheriff,  in  executing  a  writ  of  fieri/cunas,  to  be  governed  in  the 
amount  to  be  levied  by  the  sum  indorsed  on  the  back  of  the 
mit,  and  that  he  is  not  to  follow  that  which  is  contained  in  the 
body;  such  has  been  the  constant  practice.  The  sum  mentioned 
in  the  body  is  often  nominal;  the  indorsement  states  the  cred- 
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its,  ihe  items  of  costs  and  ohaiges,  the  dates  of  interesiy  and 
contains  the  real  demand  of  the  plaintiff,  and  has  been  consid- 
ered as  the  statement  of  the  som  really  dne,  and  the  exact  speci- 
fication of  the  amount  the  defendant  is  to  pay.  Where  they 
Taiy,  the  indorsement  is  the  guide;  the  sheriff  would  be  justi- 
fied in  receiying  that,  and  is  bound  by  it  in  collecting  by  sale. 
The  court  below  seem  to  have  thought  that  because  no  e^idenoe 
was  giTen  when  this  part  of  the  indorsement  was  made,  the 
sheriff  could  not  levy  it.  But  it  is  not  incumbent  on  the 
plaintiff  to  show  this  by  extrinsic  evidence.  The  writ  and  the 
indorsement  are  all  the  official  acts  of  the  prothonotaiy,  and 
must  be  taken  to  be  right  and  proper,  at  least  till  the  oontraiy 
is  shown.  Omnia  preswmuniur  rite  esse  acta,  in  the  case  of  pro- 
cess issued  by  the  proper  officer.  The  indorsement  being  a 
matter  in  pais,  the  defendant  might  show  that  it  was  not  the  act 
of  the  proper  officer,  or  that  it  was  improperly  made.  But 
until  that  is  done,  it  must  be  presumed  to  be  right;  and  the 
sheriff  was  bound  to  obey  the  writ,  and  would  be  justified  by 
so  doing  in  all  cases.  It  does  not  lie  in  his  mouth  to  dispute 
or  question  the  writ  as  he  receiyes  it.  And  here  he  produced 
these  writs  on  notice,  and  there  is  no  evidence  that  any  addition 
was  improperly  made. 

As  to  the  fees  of  the  officers,  the  charge  of  the  court  was  cor- 
rect. It  was  decided  1^  this  court  last  tenn,  in  Beale  t.  The 
CommonweaUh,  7  Watts,  186,  that  in  an  action  by  the  plaintiff 
against  the  sureties  of  the  sheriff,  to  recoTcr  the  money  collected 
by  the  sheriff  on  an  execution,  the  fees  of  the  officers  are  not 
recoTeral>le,  except  where  they  have  been  previously  advanced 
by  the  plaintiff.  The  present  plaintiff  then  had  an  interest  in 
the  collection  of  the  bill  of  costs;  and  if  the  plaintiff  in  the 
writ  No.  40,  which  was  nonsuited,  had  goods  or  property  suffi- 
cient to  pay  them,  the  sheriff  was  bound  to  levy  on  his  property 
and  collect  them.  But  several  years  had  elapsed,  the  sheriff  had 
long  since  gone  out  of  office,  this  writ  remained  unretumed,  and 
was  produced  by  the  sheriff  on  the  trial.  If  he  has  levied  and 
collected  these  costs,  and  never  paid  them  to  the  defendant,  or  if 
it  was  in  his  power  to  do  it  and  he  has  neglected  his  duty,  in  either 
case  the  present  plaintiff  has  sustained  damage  by  his  misconduct. 

What  then  is  the  presimiption  that  must  arise  where  a  sheriff 
has  had  a  writ  of  execution  in  his  hands  and  suffered  this  state 
of  things  to  exist,  permitted  several  years  to  pass  by,  had  quit- 
ted the  office,  and  had  never  given  any  answer  by  returning  the 
writ  as  he  was  commanded  to  do,  but  kept  it  in  his  private  cue- 
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tody?  It  appears  to  me  that,  nntil  some  evidence  is  given  by 
the  ahexiff  either  of  the  payment  of  the  money  to  the  plaintiff^ 
or  of  his  inafailiiy  to  serve  the  process,  the  presumption  must 
be  that  he  has  served  it.  We  can  not  presume  that  he  neglected 
his  duty,  or  in  the  absence  of  any,  even  the  slightest  proof,  that 
the  plaintiflh  -were  without  means  of  payment.  The  dif&culiy 
has  arisen  from  the  sheriffs  own  neglect.  If  the  plaintiff  had 
no  property,  it  was  easy  to  return  nulla  bonUy  or  show,  now, 
some  evidence  of  the  fact:  and  that  burden,  we  think,  lies  on 
the  sheriff  to  make  out,  either  by  such  return  or  by  some  evi- 
dence. To  make  a  return,  as  has  been  before  shown,  is  his 
bounden  duty  in  all  cases.  He  is  to  return  nil  habei  or  non  est 
inveniua,  directly,  and  not  so  far  as  appeared  to  him,  or  by 
indirect  reference:  Dalt.  163.  If  he  makes  a  return  it  is  evi- 
dence in  his  own  &vor,  and  throws  the  burden  of  proof  on  the 
plaintiff.  If  he  does  not,  it  is  right  he  should  show  why  he  did 
not  collect  the  debt. 

On  the  naked  evidence  of  the  delivery  of  the  writ,  and  its 
never  being  returned,  the  case  thereof,  as  to  this  bill  of  costs,  is 
against  the  sheriff:  the  presumption  is  that  he  has  collected  the 
costs,  and  has  not  paid  them  to  the  party.  But  he  may  on  an- 
other trial  show  that  he  never  collected  tiiese  costs,  and  that  he 
had  a  good  excuse  for  not  collecting  them,  or  that  he  has  col- 
lected and  paid  them:  and  these  will  be  the  questions  to  be  de- 
cided, in  order  to  ascertain  whether  the  present  plaintiff  has 
been  aggrieved,  and  has  sustained  damage  by  the  misconduct  of 
the  sheriff. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Ai^roved  In  ComnumweaUh  t.  OSouCmt,  21  F^  St.  274,  on  the  point  that  in 
•a  action  on  the  reoognizanoe  of  a  aheri^  the  plaintiff  oftn  not  reoo  ver,  milaM 
1m  has  been  aotnaUy  aggrieved. 


I 

Mellbb  v.  Getttsbubg  Bans. 

(8  WatH,  193.1 

Cbumnua  to  whom  Claims  aiub  Tbansfek&bd  ab  Collatbul  Ssuujuti, 
ii  bound  to  tue  ordinary  diligence  in  oolleoting  them,  and  is  liable  for  Iom 
nwnlting  from  his  failare  to  do  so;  but  if  the  transfer  merely  anthoriMt 
■neh  oreditor  to  reoeive  the  proceeds  of  the  daima  when  ocdlected,  and 
apply  them  to  the  payment  of  his  debt,  he  is  not  bound  to  proeeoate 
their  collection. 

Ebbqb  to  the  conunon  pleas  of  Adams  county.    Action  on  the 
The  plaintiff,  being  indebted  to  the  defendant  on  two 

Ax.  DecYol,  zzziv— m 
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promissory  notes,  confessed  judgments  to  the  sureties  on  said 
notes,  which  judgments  were  marked  for  the  use  of  the  bank, 
and  the  following  paper  was  also  executed  and  deHvered  to  the 
bank: 

"Sakpson  S.  Enra,  Esq.  Sir:  Tou  will  proceed  without 
delay  with  the  collection  of  the  accotmts  I  left  with  you  for  that 
purpose,  and  as  the  money  is  received,  pay  it  over  to  the  bank 
of  Gettysburg,  to  be  credited  on  the  debt  due  by  William  Miller 
and  James  Beid,  which  they  became  liable  for  as  my  indorsers, 
for  which  purpose  the  said  accounts  are  hereby  transferred  to 
the  bank  of  Gettysburg;  and  as  soon  as  these  claims  are  satis- 
fied this  transfer  to  be  void.  James  H.  Millbb." 

The  declaration  alleged  that  there  was  a  transfer  of  the  claims 
therein  mentioned  to  the  bank  for  collection,  and  the  bank  had 
neglected  to  prosecute  them,  whereby  they  were  lost  by  the  in- 
solvency of  the  debtors  and  otherwise.  The  plaintiff  on  the 
trial  offered  evidence  to  prove  these  allegations,  but  the  judge, 
being  of  opinion  that  the  legal  interpretation  of  the  paper  was 
not  such  as  to  impose  on  the  bank  any  responsibility  for  the 
prosecution  or  collection  of  the  claims,  rejected  all  the  evidence 
tending  to  show  negligence  on  the  part  of  the  bank.  This  rul- 
ing was  assigned  for  error. 

Cooper  and  Alexander,  for  the  plaintiff  in  error. 

Smyaer  and  Stevens,  for  the  defendant  in  error. 

By  Court,  Sebobant,  J.  This  case  depends  on  the  constmo- 
tion  of  the  instrument  of  the  second  of  March,  1822.  On  the 
part  of  the  plaintiff  it  is  contended  that  it  was  a  transfer  to  the 
bank  of  the  accounts  then  in  the  hands  of  Sampson  S.  King, 
Esq.,  justice  of  the  peace,  as  a  collateral  securiiy  for  the  debt 
of  Miller  to  the  bank,  and  that  the  bonk  was  bound  to  use  due 
diligence  to  collect  these  accounts,  and  is  responsible  to  the 
plaintiff  for  their  neglect  in  that  respect,  by  which  several  of 
them  were  lost.  If  the  instrument  were  clearly  such  a  transfer, 
it  became  the  duiy  of  the  bank  to  use  ordinary  diligence  in  re 
alizing  these  accounts,  and  they  would  be  responsible  for  loss 
occasioned  by  any  omission  to  do  so :  Beale  v.  The  Bank,  5  Watts, 
629.  The  instrument,  however,  seems  to  be  drawn  in  terms 
which  will  not  admit  of  this  interpretation.  The  accounts, 
which  were  very  numerous,  and  many  of  them  consisting  of 
small  items,  had  been  previously  placed  by  the  plaintiff  in  the 
hands  of  the  magistrate  for  collection.    The  plaintiff,  then,  by 
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Qns  Older,  diieots  the  magistrate  to  proceed  without  delay  in  the 
collection.  In  tbat  respect,  no  discretion  or  authoriiy  is  given 
to  the  defendant  to  interfere  or  control  the  magistrate:  his 
course  is  marked  out.  Then,  as  the  money  is  receiyed,  he  is  to 
pay  it  over  to  the  bank,  for  which  purpose  the  accounts  are 
transferred  to  the  bank.  This  seems  to  convey  no  general  con- 
trol or  power  to  the  bank  over  these  accounts,  but  merely  an 
authority  to  receive  the  money  when  collected  by  the  magistrate, 
under  the  instructions  thus  given  to  him  by  the  plaintiff.  The 
magistrate  was  to  collect  and  pay  over:  the  bank  to  receive  and 
give  an  acquittance :  and  for  that  purpose  only  were  the  accounts 
transferred.  When  the  debt  of  the  bank  was  paid,  the  transfer 
was  to  terminate:  for  it  proceeds  to  say,  tbat  as  soon  as  the 
dalms  of  the  bank  are  satisfied  (which  might  be  either  out  of 
these  funds  or  in  any  other  way),  then  the  transfer  is  to  be  void. 

According  to  the  best  construction,  therefore,  which  I  am  able 
to  give  to  this  instrument,  I  am  of  opinion  tbat  it  is  not  an  abso- 
lute transfer  of  these  accounts  to  the  bank,  but  passes  merely  a 
qualified  and  restricted  interest  in  the  proceeds  when  collected, 
agreeably  to  the  directions  given  by  the  plaintiff;  that  this  order 
bound  the  claims  when  given,  and  continued  to  operate  and  bind 
them  throughout;  tbat  after  this  order  had  been  given,  the  in- 
terest of  boih  parties  in  the  accounts  continued  to  such  an  extent 
(until  the  defendants  were  paid),  that  neither  of  them  separately 
could  give  any  new  order  to  the  magistrate  varying  the  former, 
but  if  that  were  deemed  necessary,  the  consent  of  both  must 
have  been  obtained,  and  that  under  this  instrument  it  was  not 
incumbent  on  the  defendant  to  prosecute  the  collection  of  the 
claims  in  the  hands  of  the  magistrate,  or  to  do  more  than  simply 
receive  the  money  when  paid  over  to  them,  and  give  an  acquit- 
tance. The  parties  must  take  the  agreement  such  as  they  have 
chosen  to  make  it — ^peculiar  in  its  structure  and  phraseology, 
and  of  course  in  the  duties  it  creates. 

The  determination  of  this  point  disposes  of  the  bills  of  excep- 
tion to  evidence:  for  if  the  plaintiff's  cause  of  action  fiuled,  the 
evidence  to  show  the  liability  of  the  bank  for  the  acts  of  its 
president  was  immaterial. 

Judgment  affirmed. 

DnjomcB  which  Holdsb  or  Nbgotiablb  Papbb  ab  Oollatibal  Sb- 
cuHirr  MUST  Bxjuftcisx  loa  its  CoLLionoN. — Where  a  creditor  takes  a 
negotiable  instniment  from  hie  debtor,  as  oollateral  seonrity  for  the  payment 
of  hit  debt^  and  holds  it  until  it  becomes  due,  it  is  his  duty  to  present  it  fof 
payment  at  maturity,  and,  if  it  is  dishonored,  to  give  notice  to  the  parties 
entitled  thereto,  in  tiie  same  manner  as  if  he  were  the  absolute  owner  of  the 
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instrument:  Peacock  v.  Pur$eU,  32  L.  J.,  C.  P.  (N.  S.)  266;  S.  C,  14  C.  B. 
(N.  S.)728;  Byles  on  Bills,  381;  1  Dan.  Neg.  lust  677,  684;  BHUrton  ▼. 
Rwype,  3  Lea,  215;  S.  C,  31  Am.  Rep.  633;  Smith  v.  MiUer,  43  N.  Y.  171; 
8.  C,  3  Am.  Rep.  690;  Alexandria  etc.  /?.  B,  Co.  v.  Burhey  22  Gratt.  254, 
262;  SeOera  v.  Jones,  22  Pa.  St.  423,  427;  Mtdrhead  v.  i^irljKilrtdb,  21  Id. 
237;  BummU  y.  JTe^e^r,  10  Ala.  535;  Schoul!  Bail.  193,  213;  Wheeler  v.  Neto- 
hould,  16  K.  Y.  392;  Reeoea  v.  P/oii(7A,  41  Ind.  204;  FooU  ▼.  ^roum,  2  Mo- 
Lean,  369.  But,  in  the  performance  of  this  duty,  ordinary  diligence  and 
skill  are  the  measure  of  the  pledgee's  responsibility:  Beeves  v.  Plough^  41 
Ind.  204;  Lee  v.  Baldtoln,  10  Ga.  208;  SohouL  BaU.  193;  CfoodaU  v.  JHeh^ 
ardaon,  14  N.  H.  567. 

Failubb  to  Make  PRESBHTMXirr  akd  Otvs  Koticb,  Effbct  ot. — ^If  the 
person  with  whom  negotiable  paper  is  left  as  collateral  security  neglects  to 
make  presentment  thereof  when  due,  or  fails  to  give  due  notice  to  bind  th« 
parties  to  it,  or  does  not  use  due  diligence  in  making  the  collection,  so  that 
by  reason  of  his  neglect  the  paper  becomes  worthless,  he  will  be  liable  for 
the  loss  to  the  pledgor.  The  laches  of  the  pledgee  makes  the  instrument 
deposited  equivalent  to  payment,  and  the  debt  for  which  it  was  held  as  col- 
lateral security  becomes  thereby  extinguished:  Peacock  r.  PuraeU,  32  H  J., 
O.  P.  (K.  a)  266;  S.  C,  14  O.  B.  (N.  S.)  728;  Banna  v.  Holion,  78  Pa.  St. 
334;  S.  C,  21  Am.  Rep.  20;  BetteHon  v.  Boope,  3  Lea,  215;  S.  C,  31  Am. 
Rep.  633;  Smith  ▼.  MiOer,  43  N.  Y.  171;  S.  C,  3  Am.  Rop.  690;  WhU- 
ten  y.  Wright,  34  Mich.  92;  Beeves  ▼.  Plough,  41  Ind.  204;  Byles  on  Bills, 
381;  Wakeman  y.  Oowdy,  10  Bosw.  208;  Word  r.  Af organ,  5  Sneed,  79. 
In  the  case  of  Peacock  y.  PurseQ,  supra,  the  defendant  had  indorsed  to 
the  plaintiffo  a  bill  of  which  he  was  indorsee,  as  collateral  security  for 
a  debt  of  larger  amount  then  due,  the  balance  of  which  he  had  paid  in 
sash.  The  plaintiffs  failed  to  make  presentment  or  to  give  notice,  and  it  was 
decided  that  they  had,  by  their  laches,  lost  recourse  against  the  defendant, 
both  upon  the  bill  and  upon  the  original  debt.  Byles,  J.,  in  delivering  his 
opinion  in  that  case  said:  **  It  Ib  quite  clear  that,  as  depositees  of  the  bill,  as 
they  had  the  rights  so  they  had  the  duties  of  holders.  No  one  elae  ooald 
present  the  bill;  and  as  they  failed  in  that  duty,  they  discharged  the  defend- 
ant.'* This  doctrine  seems  to  be  approved  by  Mr.  Daniel  in  his  work  on 
negotiable  instruments:  See  voL  1,  page  677. 

The  learned  American  editors  of  White  and  Tudor's  Leading  Oases  in 
Equity,  voL  2,  pt.  2,  p.  1903,  say  that  "  the  American  courts  do  not  carry 
the  duty  of  the  creditor  to  take  active  measures  to  make  the  collateral  secur- 
ities ^or  the  debt  available  as  &r  as  the  English."  Whatever  may  have  been 
the  case  formerly,  it  seems  to  us,  after  a  careful  examination  of  the  more 
recent  American  cases,  which  are  cited  above,  that  our  courts  are  now  in- 
clined to  hold  the  pledgees  or  depositees  of  negotiable  paper  held  as  oollateFal 
security,  to  as  strict  an  accountability  as  do  the  EngUsh  courts.  In  the  case 
of  Hanna  v.  HoUon,  78  Pa.  St.  334;  21  Am.  Rep.  20,  Agnew,  J.,  delivering 
the  opinion  of  the  court,  says:  "It  is  therefore  nettled  in  this  state,  tbat 
where  the  collateral  is  lost,  by  the  insolvency  of  the  debtor,  in  the  collateral 
instrument,  through  the  supine  negligence  of  the  creditor,  he  most  acoount 
for  the  loss  to  his  ovm  debtor,  who  invested  him  with  its  entire  control.*'  In 
support  of  this  view  the  learned  judge  cites  the  principal  case,  and  a  number 
of  other  Pennsylvania  decisions.  See  also  Wcrd  v.  Morgan,  5  Sneed,  79; 
Smith  y.  liiUer,  43  N.  Y.  171;  S.  C,  3  Am.  Rep.  690;  Wakeman  v.  Oawd^^ 
10  Bosw.  208;  Whitten  v.  Wright,  34  Mich.  92;  Afdy  v.  Sharp,  49  Ala.  140; 
Lamberton  v.  Windom,  12  Minn.  232. 
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Hat  v.  Mayer. 

[8  Wath,  90S.] 

Whkbx  Oirx  Who  hab  a  Power  to  Sell  and  an  mtereat  in  land,  exeoatet 
a  oonveyanoe  thereof,  without  referring  to  (he  power,  the  land  shall  paaa 
by  yirtae  of  hia  ownerahip,  even  though  his  ownership  be  of  a  part  only, 
while  his  power  is  over  the  whole. 

Where  Testator  Devises  Lands  to  his  Daughter  iv  Feb  Tail,  direot- 
ing  that,  in  case  she  shall  die  without  issue,  his  executors  shall  sell  the 
lands  and  divide  the  proceeds  among  other  legatees  named  in  the  will, 
and  the  daughter  dies,  leaving  a  husband  who  is  entitled  to  a  life  estate 
therein,  as  tenant  by  the  curtesy,  such  lands  can  not  be  sold  by  the  exeon- 
ton  until  after  the  determination  of  the  life  estate  of  the  husband. 

FVWXR  OT  AtTORMXT  IK  THESE  TSRMS  DOES  VOT  GONTER  PoWER  TO  OoiT- 

▼XT  Kxal  Bstate:  To  ask,  demand,  recover,  or  receive  the  maker's  law- 
ful part  of  a  decedent's  estate,  giving  and  granting  thereby  to  his  said 
attorney  his  sole  and  full  power  and  authority  to  take,  pursue,  and  follow 
such  I^gal  course  for  the  recovery,  receiving,  and  obtaining  the  same,  as 
he  himaalf  might  or  could  do  were  he  personally  present;  and  upon  the 
receipt  thereof,  acquittances,  and  other  sufficient  discharges  for  him,  and 
in  his  name,  to  sign,  seal,  and  deliver. 

Erboe  to  the  common  pleas  of  Dauphin  oonnty.  Ejectment 
hrooght  by  Andiew  S.  Morrison,  administrator  de  bonis  rum  cum 
testamerUo  annexo  of  Hugh  Hay,  deceased,  against  Mayer  and 
others,  tenants  in  possession,  for  the  purpose  of  enforcing  the 
payment  of  a  l^iacy  under  the  will  of  said  Hugh  Hay,  deceased. 
The  following  facts  were  foxmd  as  a  special  verdict:  Hugh  Hay 
died  seised  of  the  land  in  question,  in  the  year  1777,  leaving  a 
will  hy  which  he  bequeathed  to  his  daughter  Margaret  all  his 
real  estate,  to  her,  to  her  heirs  and  assigns  forever,  and  directing 
that  in  case  his  said  daughter  should  die  without  issue,  his  exec- 
utors should  sell  all  his  estate,  and  after  satisfying  themselves  for 
iheir  trouble,  divide  the  proceeds,  after  the  death  of  his  widow, 
among  the  sons  of  his  brother  and  sisters,  share  and  share  alike. 
The  deceased  left  surviving  him,  his  wife  Mary  Hay,  his  daugh- 
ter Margaret  Hay,  his  brother  Patrick  H^y,  and  his  sisters  Be- 
becca  Buchanan  and  Margaret  Morrison.  Patrick  Hay  had  two 
sons,  William  and  Hugh;  Bebecca  Buchanan  had  one  son,  James; 
and  Margaret  Morrison  had  four  sons,  Hugh,  Andrew,  William, 
and  Patrick.  The  executors  named  in  the  will  renounced,  and 
letters  of  administration  with  the  will  annexed  were  granted  to 
said  Mary  Hay  and  Archibald  McAllister.  Archibald  McAllister 
married  said  Margaret  Hay,  after  the  death  of  her  father.  She 
died  the  following  year,  having  had  issue  bom  alive,  who  died  in 
the  life-time  of  the  said  Margaret.     Said  Archibald  McAllister 
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lived  until  February,  1831.  The  said  Mary  Hay  afterwards  mar- 
ried William  McAlevy  and  died  in  1793.  The  defendants  pro- 
duced a  patent  from  the  commonwealth  to  Hugh  Hay,  dated 
August  12, 1743,  for  the  land  in  question,  and  the  following  deeds 
and  instruments,  all  of  which  were  recorded :  A  deed  from  Patrick 
Hay  to  James  Buchanan;  a  deed  from  William  Hay  to  James  Bu- 
chanan ;  a  deed  from  Hugh  Hay  (sont)f  Patrick  Hay)  to  James  Bu- 
chanan; a  deed  from  Hugh,  Andrew,  and  William  Morrison  to 
James  Buchanan;  power  of  attorney  from  Patrick  Morrison  to 
James  Buchanan;  a  deed  of  release  from  William  McAlevy  and 
wife  to  Archibald  McAllister;  a  deed  from  James  Buchanan  to 
John  Duffee  Hay  for  the  moiety  of  said  land;  a  letter  of  attorney 
from  said  John  Duffee  Hay  to  William  Hay;  a  deed  from  said  John 
Duffee  Hay,  by  his  attorney  in  fact  William  Hay,  to  Peter  Glonin- 
ger ;  a  deed  from  said  Gloninger  to  William  Coleman  for  the  same 
moiety;  a  deed  from  James  Buchanan  to  Archibald  McAllister  for 
the  other  moiety  of  said  land;  a  deed  from  said  McAllister  to 
Robert  Coleman.  The  title  of  said  Robert  and  William  Coleman 
passed  to  the  defendants  by  various  mesne  conveyances.  Archi- 
bald McAllister  held  possession  of  the  land  in  question  from  the 
death  of  his  wife,  in  1778,  to  the  tenth  day  of  April,  1805,  when  he 
delivered  the  possession  to  Robert  Coleman,  with  his  deed  above 
mentioned.  Letters  of  administration,  with  the  will  annexed, 
de  boniff  non,  were  issued  to  the  plaintiff  in  1836.  The  verdict 
concludes  in  these  words:  '*  If,  in  the  opinion  of  the  court,  on 
the  foregoing  case,  the  plaintiff  shall  be  entitled  to  recover, 
judgment  shall  be  entered  for  him,  to  be  released  on  payment, 
by  defendants,  of  three  thousand  one  hundred  and  seventy  dol- 
lars, with  or  without  interest  on  the  same,  from  the  death  of 
Archibald  McAllister,  or  on  payment  of  any  less  sum,  rating  the 
land  at  sixiy-five  dollars  per  acre,  with  or  without  interest,  as 
aforesaid,  as  the  court  shall  determine;  and,  if  judgment  shall 
be  rendered  for  plaintiff,  he  shall  execute  and  deliver  a  deed  of 
release  to  defendants  for  said  land  on  the  payment  of  said 
money."  The  court  below  rendered  a  judgment  for  one  half  of 
Patrick  Morrison's  l^iacy,  one  thousand  five  hundred  and  eighty- 
five  dollars,  with  interest  from  the  twelfth  of  May,  1882.  Each 
party  sued  out  a  writ  of  error. 

Boberts  and  Forster,  for  the  plaintiffs  below. 

McCormick  and  Weidman,  for  the  defendants. 

By  Court,  Ejenkedt,  J.     The  first  question  arising  out  of  this 
case,  as  stated,  is  whether  the  deed  of  conveyance  from  Archi* 


May,  1839.]  Hay  v.  Mater.  455 

bald  McAllister  to  Bobert  Coleman,  bearizig  date  the  tenth  of 
Apiil,  1805,  can  be  considered  a  good  execution  of  the  power 
oont&ined  in  the  will  of  Htigh  Hay,  dated  the  twenty-fourth  of 
May,  1777,  authorizing  his  executors,  in  case  his  daughter  Mar- 
garet, to  whom  he  had  demised,  by  a  pre-vious  clause  of  his  will, 
the  land  mentioned  and  transferred  by  the  said  conveyance,  **  to 
her,  her  heirs  and  assigns  forever,"  should  die  without  issue,  to 
sell  the  whole  of  his  estate,  of  which  the  land  formed  a  part; 
and  that  the  money  arising  therefrom  should,  after  the  decease 
of  his  widow,  his  executors  being  first  satisfied  for  their  trouble, 
be  equally  divided  among  his  brother  Patrick's  and  his  sisters 
Buchanan  and  Morrison's  sons,  share  and  share  alike.  Various 
objections  seem  to  present  themselves  to  the  deed  of  conveyance 
being  held  an  execution  of  the  power:  First,  because,  although 
Archibald  McAllister  was,  at  the  time  of  his  executing  the  deed, 
administrator  cum  testamerUo  annexo  of  the  testator,  yet  it  ap- 
pears very  clearly  from  the  face  of  the  deed  that  it  was  not  his 
intention,  by  means  of  it,  to  execute  the  power  to  sell  under  the 
will.  By  his  having  become  the  husband  of  Margaret,  the  de- 
visee of  the  land,  and  having  had  by  her  issue  capable  of  inher- 
iting it,  he  upon  his  wife's  death,  notwithstanding  the  previous 
death  of  her  issue,  became  tenant  for  life  of  the  land  by  cour- 
tesy. His  life  estate  thus  acquired,  which  extended  to  the  whole 
of  the  land,  after  reciting  the  manner  in  which  he  had  become 
iovested  with  it,  he  conveys  distinctly  and  expressly  by  the  deed 
as  an  interest  which  he  had  in  himself  without  referring  to  the 
power;  so  that  upon  the  ground  of  intention,  as  clearly  expressed 
as  it  was  possible  on  his  part,  as  well  as  the  principle  which  is 
uncontrovertibly  settled,  that  where  a  man  has  both  a  power  and 
an  interest,  and  does  an  act  even  generally,  and  not  specially, 
as  it  would  seem  to  have  been  done  in  this  case,  as  owner  of  the 
land,  without  reference  to  Ids  power,  the  land  shall  pass  by  vir- 
tue of  his  ownership:  1  Sugden  on  Powers,  430;  15  Law  Lib. 
229.  Then  by  the  same  duty,  after  showing  by  a  recital  therein, 
that  he  had  also  become,  as  he  conceived,  the  owner  of  the  re- 
mainder in  fee  of  an  \mdivided  moiety  of  the  land,  he  thereby 
conveys  it  also  without  referring  to  the  power,  and  in  terms 
which  seem  very  clearly  to  exclude  it. 

It  IB  plain  that  Archibald  McAllister,  at  the  time  of  executing 
the  deed  of  conveyance  to  Bobert  Coleman,  conceived  himself 
invested  with  the  absolute  and  indefeasible  right  to  the  re- 
mainder in  fee  of  an  undivided  moieiy  of  the  land,  by  means  of 
the  deed  of  conveyance  made  to  him  by  James  Buchanan,  on 
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ihe  seventeenth  of  December,  1804,  and  the  deeds  ol  oonyey- 
ance  made  preriously  to  Buchanan  by  the  sons  of  the  testa- 
tor's brother,  Patrick  Haj,  and  bj  his  two  sisteiB,  Bebecca 
Buchanan,  wife  of  the  said  James  Buchanan,  and  Mazgaiet 
Morrison,  with  the  exception  of  Patrick  Morrison,  one  of 
the  sons  of  Margaret  Morrison,  who  never  parted  with  his 
right  in  any  way,  as  will  be  shown  in  the  sequel,  to  the  money 
arising  from  the  sale  of  the  land,  to  be  made  under  the  will,  in 
the  event  of  the  testator's  daughter,  Margaret,  dying  without 
issue.  But  then  it  is  more  than  probable  that  McAllister  was 
made  to  believe,  when  he  received  the  deed  of  oonveyanoe  to 
himself  from  Buchanan,  that  the  three  sons  therein  named  of 
Margaret  Morrison,  were  all  that  she  ever  had  or  that  were  then 
Uving,  because  they  are  mentioned  in  such  way  as  to  raise  that 
belief.  And  for  the  same  reason  that  McAllister  considered  him- 
self entitled  to  the  remainder  in  fee  of  an  undivided  moiety  of 
the  land  at  the  time  he  sold  and  conveyed  it  to  Coleman,  he  must 
have  believed  that  Peter  Gloninger  was  the  owner  of  the  other 
moiety,  who  derived  his  claim  or  title  to  it  in  like  manner  from 
James  Buchanan.  The  conveyances  from  the  nephews  of  the 
testator  to  Buchanan,  already  alluded  to,  embraced  all  the  land, 
and  were  made  with  a  view,  no  doubt,  to  invest  him  with  a  right 
to  the  remainder  in  fee  in  the  whole  of  it.  Mr.  Sugden,  in  his 
treatise  on  powers,  vol.  1,  p.  440,  says:  ''It  is  intention  then, 
that  in  these  cases  governs;  therefore,  where  it  can  be  inferred 
that  the  power  was  not  meant  to  be  exercised,  the  court  can  not 
consider  it  as  executed." 

Here  then  it  is  almost  morally  impossible  to  infer  that  Mo- 
AUister,  supposing  him  to  have  been  capable  of  exercising  the 
power  in  the  will  at  the  time,  intended  to  do  so;  because,  under 
the  power,  his  authoriiy  to  sell  extended  to  the  remainder  in 
fee  in  the  whole  of  the  land,  but  his  conveyance  is  limited  to  an 
undivided  moiety  thereof,  which  he  undertakes  to  show  by  a  re- 
cital in  the  deed,  he  had  become  the  absolute  owner  of,  and  as 
such,  and  in  fact  not  otherwise,  he  thereby  intended  to  convey 
it.  But  it  may  perhaps  be  said,  that  intention  is  made  the  test, 
only  where  the  grantor  has  such  estate  or  interest  as  he  under- 
takes to  convey,  and,  at  the  same  time,  also  a  power  to  convey 
the  same;  and  not  to  the  case  where  he  mistakenly  supposes 
himself  to  have  such  interest;  because,  having  shown  clearly,  as 
it  may  be  argued,  by  his  deed  that  it  was  his  intention  to  trans- 
fer such  interest  at  all  events,  and  therefore  by  any  means  within 
his  power,  the  conveyance  will  be  referred  to  the  ppwer  so  as 
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to  render  it  effectual.  Adniitting  this,  thexiy  to  be  the  role,  a 
fiecond  objection  aziaes,  that  it  was  not  competent  for  him  tcx 
exercise  the  power  without  relinqtiishing  all  his  right  in  the 
land  and  giving  the  whole  proceeds  of  the  sale  to  the  nephews. 
By  the  will  it  is  dear  that  the  testator  gave  his  daughter  an 
estate  tail  in  the  land,  and  as  long  as  that  estate  endured,  it 
is  also  equally  clear  that  he  did  not  intend  the  land  should  be 
sold;  but  upon  the  determination  of  that  estate,  from  a  failure 
of  issno  upon  her  part,  it  would  seem  to  have  been  his  wish 
that  the  fee  simple  estate  in  the  land  should  then  be  sold,  and 
the  money  arising  therefrom  distributed  among  his  nephews. 
But  before  the  arrival  of  the  time  when  the  nephews  should  be- 
come entitied  to  receive  the  money  in  possession,  there  is  no 
reason  to  believe  that  it  was  the  intention  of  the  testator  that  a 
sale  should  be  made.  It  is  perfectiy  manifest  that  it  was  not  to 
be  sold,  at  any  time,  for  the  benefit  of  his  daughter,  her  issue, 
or  that  of  any  other,  who  might  acquire  an  interest  in  it  by  mar- 
riage vrith  her.  It  was  directed  to  be  sold  for  the  exclusive  pur- 
pose of  giving  to  his  nephews  the  immediate  benefit  of  the  money 
arising  from  the  sale;  and,  when  sold  for  that  purpose,  it  can 
not  be  doubted  but  it  was  his  desire  that  it  should  be  sold  for 
the  highest  and  best  price  that  could  be  obtained  for  it.  Then, 
in  order  to  meet  the  intention  of  the  testator,  and  fulfill  his 
wishes  in  this  respect,  it  is  clear  that  a  sale,  under  the  power 
contained  in  the  will,  could  not  be  effected  until  after  the  death 
of  McAllister;  because,  until  his  life  estate  was  determined,  the 
full  value  or  price  of  the  fee  simple  estate  in  possession  in  it, 
ooold  neither  have  been  ascertained  nor  had  for  it.  And  even 
if  it  could,  unless  it  had  been  paid  over  to  them  immediately,  it 
might  have  been  dissipated  and  lost  to  them,  contraxy  to  the  de- 
sign of  the  testator,  as  they  could  not  have  demanded  or  com- 
pelled the  payment  of  it  during  the  life  of  McAllister,  the  tenant 
for  life. 

This  view  of  the  question  here  derives  support  from  a  late  de- 
cision of  the  court  of  exchequer  in  Meyrick  v.  CouUs,  1  Sug. 
Pow.  849,  850,  where  the  devise  was  to  A.,  the  testator's  wife, 
for  life,  and  after  her  death,  a  power  to  trustees  to  sell  and  pay 
the  money  amongst  the  children  of  B. ,  who  had  an  in&nt  child 
then  living,  the  court  held  that  the  sale  could  not  be  made  till 
after  the  widow's  decease.  It  is  also  sustained,  I  believe,  by 
the  common  course  and  practice  of  mankind,  so  far  as  we  have 
evidence  of  it.  In  Lee  v.  Vincerd,  Cro.  Eliz.  26;  Co.  Lit.  113  a, 
a  case  pretty  much  lilce  the  one  under  consideration,  where 
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John  Lee  deTised  land  to  his  son  William  in  tail,  and,  if  be 
died  without  issue,  directed  that  his  sons-in-law  (haTing  then 
five)  should  sell  the  land;  after  the  death  of  the  testator,  one  of 
the  sons-in-law  died,  and  then  William  died,  leaving  issue  a 
daughter,  who  died  afterwards  without  issue;  then  the  four 
sons-in-law  sold  the  land,  and  never  thought  or  supposed  that 
they  could  have  done  it  before.  Two  questions  were  made: 
1.  Whether,  as  the  son  died  leaving  issue,  though  that  issae 
died  afterwards  without  issue,  the  sale  was  good;  and  2. 
Whether,  one  of  the  sons-in-law  having  died,  the  sale  could  be 
made  by  the  four  surviving:  and  both  questions  were  decided 
in  the  affirmative. 

The  next  question  which  presents  itself  is,  did  the  letter  of 
attorney,  from  Patrick  Morrison  to  James  Buchanan,  bearing 
date  the  twenty-first  of  June,  1780,  authorize  the  latter  to  con- 
vey or  transfer  any  interest  which  the  former  had  in  the  land  or 
right  to  the  money  which  should  arise  from  the  sale  thereof, 
made  under  the  will  of  the  testator?    It  is  very  dear  that  the 
letter  of  attorney,  according  to  the  terms  of  it,  has  no  applica- 
tion whatever  to  lands  or  real  estate  of  any  kind,  and  therefore 
confers  no  authority  to  sell  or  dispose  of  such  estate.    It  is  "  to 
ask,  demand,  recover,  or  receive  his  lawful  part  of  the  estate  of 
Hugh  Hay  (meaning  the  testator),  deceased,  of  the  county  of 
Lancaster,  etc. ,  giving  and  granting  thereby  to  his  said  attorney, 
his  sole  and  full  power  and  authority  to  take,  pursue,  and  fol- 
low such  legal  course  for  the  recovery,  receiving,  and  obtaining 
the  same,  as  he  himself  might  or  could  do  were  he  personally 
present;  and  upon  the  receipt  thereof,  acquittances  and  other 
sufficient  discharges  for  him,  and  in  his  name,  to  sign,  seal,  and 
deliver,"  etc.    Now  nothing  can  be  more  plain  than  that  the 
authority,  given  by  the  letter  of  attorney,  extends  merely  to 
such  portions  of  the  personal  estate  of  the  testator  as  might  be 
coming  to  the  constituent.    And  besides,  the  letter  of  attorney 
contains  no  authority  to  sell  or  dispose  of  the  constituent's  in- 
terest in  the  personal  estate,  but  to  demand  and  receive  it,  and 
to  do  in  his  name  whatever  may  be  lawful  aod  necessary  to  ob- 
tain and  recover  it.     The  deeds,  therefore,  of  James  Buchanan, 
the  first  bearing  date  the  twenty-fifth  of  February,  1793,  to  John 
Duffee  Hay,  and  the  second  bearing  date  the  seventeenth  of 
December,  1804,  to  Robert  Coleman,  had  no  effect  whatever 
upon  the  right  or  interest  which  Patrick  Morrison  had  either  in 
the  real  or  personal  estate  of  the  testator.    And  even  if  tho 
letter  of  attorney  had  authorized  James  Buchanan  to  have  sold 
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and  assigned  the  interest  of  Patrick  Morrison  in  the  estate  of 
the  testator,  neither  of  the  deeds  purports  to  have  been  executed 
bj  Buchanan  for  Morrison.  It  is  perfectlj  obvious  that  they 
are  both  executed  for  and  in  behalf  of  himself  alone. 

Patrick  Morrison  would,  therefore,  seem  to  have  a  right  to 
demand  and  receive  one  seventh  part  of  the  money  arising  from 
a  sale  to  be  made  of  the  land,  as  directed  by  the  will.  It 
certainly  has  not  been  shown  that  he  has  ever  released  or  parted 
with  it.  The  conveyances  of  the  other  nephews  to  James 
Buchanan,  may  be  sufficient  to  preclude  them  from  ever  setting 
up  any  claim  to  have  the  land  sold  on  their  account  under  the 
will;  though  it  would  seem  from  their  deeds  that  they  misap- 
prehended very  much  the  nature  of  their  claim  to,  or  interest  in 
the  estate.  They,  in  fact,  had  no  interest  in  the  land;  each  had 
a  right  merely  to  rec^ve  a  certain  proportion  of  the  money  that 
should  arise  from  the  sale  thereof,  when  made  according  to  the 
provisions  and  directions  of  the  will.  Their  claims,  however, 
may  be  considered  as  assignable  in  equity  for  a  valuable  con- 
sideration; and  their  deeds  as  sufficient  to  bind  and  divest 
them,  in  equity  at  least,  of  their  rights  to  any  money  that  could 
be  raised  from  a  sale  of  the  land  under  this  power.  That  they 
bad  no  right  or  interest  in  the  land  to  convey  and  transfer,  is 
established  not  only  authoritatively,  but  satisfactorily,  by  the 
cases  of  AUison  v.  WUson'a  Eafra,  13  Serg.  &  B.  330;  and 
Morrow  v.  Brenizer^  2  Bawle,  188;  and  more  especially  by  the 
dear  and  conclusive  reasoning  of  the  chief  justice  in  the  latter 


We  therefore  think  that  the  court  below  were  right  in  render- 
ing a  judgment  for  the  plaintiff,  but  that  they  erred  in  directing 
it  to  be  released  on  the  payment  of  one  thousand  five  hundred 
and  eighty-five  dollars,  with  interest  thereon  from  the  twelfth  day 
of  May,  1832.  We  think  the  plaintiff,  upon  the  case  as  stated, 
entitled  to  receive  the  sum  of  three  thousand  one  hundred  and 
seventy  dollars,  with  interest  thereon  from  the  time  the  judg- 
ment was  rendered  in  the  court  below;  and  accordingly  direct 
that  the  judgment  be  released  on  the  payment  of  tins  sum  to 
the  plaintiff,  and  the  costs  of  the  action  in  the  court  below,  to- 
gether with  the  costs  which  have  accrued  on  the  writ  of  error 
in  this  court. 

Judgment  accordingly. 

Gesteral  Clause  in  Powsb  op  Attobnet  Given  fob  Spboifio  Pub- 
pose,  authorizing  the  agent  to  do  *' any  and  every  act**  in  the  principal*! 
name,  which  he  coald  do  in  person,  must  he  construed  to  relate  to  the  specific 
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purpose,  aud  does  not  oonstitate  sach  agent  a  general  agent:  R<mUer  r.  Rot- 
mter,  24  Am.  Deo.  62,  note  65.    See  also  Ashley  v.  Bird,  14  Id.  313. 

The  principal  case  is  cited  in  0€ul  ▼.  Porter,  13  Fa,  St.  636,  to  the  pomt 
that  where  a  testator  devises  real  estate  to  executors  to  sell,  on  a  oontingoncy, 
if  the  sale  is  made  before  the  contingency  happens  the  sale  will  be  void;  and 
in  Jones  v.  Wood,  16  Id.  42,  to  the  point  that  when  the  donee  of  a  power  to 
sell  land  possesses  also  an  interest  in  the  subject  of  the  power,  a  convejaooe 
by  him  without  actual  reference  to  the  power,  will  not  be  deemed  an  execu- 
tion of  it,  except  there  be  evidence  of  an  intention  to  execute  it,  or  at  least 
in  the  face  of  evidence  disproving  such  an  intention;  but  where  the  donee 
has  no  estate  in  the  premises,  and  his  conveyance  can  only  be  made  operative 
by  treating  it  as  an  execution  of  the  power  to  sell,  it  will  be  so  ooosidered. 


Shebban  v.  Gommonweai/ch. 

[8WAz«s,2ia.]  e 

Ihdxoxmsnts  Bbquikb  only  thb  same  Certainty  as  Dbolaratiohs,  that 
is,  certainty  to  a  common  intent  in  general,  and  not  certainty  in  every 
particular,  and  they  need  not  aver  that  which  is  apparent  to  the  court  and 
appears  from  a  necessary  implication.  It  is  sufficient  if  the  indictment 
states  the  charge  with  sufficient  certainty  to  inform  the  defendant  what 
he  is  called  upon  to  answer,  and  over-nice  exceptions  an  not  to  be  en- 
oouraged,  especially  in  cases  which  do  not  touch  the  life  of  the  defendant. 

Ebsob  to  the  quarter  sessions  of  Cumberland  connly.  In- 
dictment for  betting  on  an  election.  The  offense  was  laid  as 
follows:  "The  grand  inquest  of  the  commonwealth  of  Penn- 
sylvania, inquiring  in  and  for  the  county  of  Cumberland,  on  their 
oaths  and  affirmations  respectively »  do  present:  That  Daniel 
Sherban,  late,  etc.,  on  the  twenfy-eighth  of  September,  1828, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  lay  a  wager  and  bet  with  a  certain  Jacob  Clark,  and  that  the 
said  Daniel  Sherban  did  then  and  there  lay  a  wager  and  bet  of 
fifiy  dollars  with  the  said  Jacob  Clark,  that  a  certain  Joseph 
Bitiier  would  be  elected  governor  of  the  conmionwealih  of 
Pennsylvania  at  an  ejection  to  be  held  in  said  commonwealth, 
under  the  constitution  and  laws  of  said  commonwealth,  on  the 
ninth  day  of  October,  in  the  year  1888,  the  said  Joseph  Bitner 
then  and  there  being  a  candidate  nominated  for  public  office,  to 
wit,  for  the  office  of  governor  of  said  commonwealth,  contrary  to 
the  act  of  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  conmionwealth  of  Pennsylvania." 
The  defendant  demurred  generally,  but  the  court  overruled  the 
demurrer,  and  passed  sentence  upon  the  defendant. 

WaUa,  for  the  plaintiff  in  error. 

Oraham,  aUamey-general,  contra. 
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• 

By  Court,  Sebobabt,  J.  It  is  a  general  rale  that,  in  all  indict- 
ments, the  charge  must  be  positively  averred;  but  in  what  cases 
it  is  or  is  not  sufBiciently  averred,  is  not  ascertained  with  precis- 
ion, and  mnst  be  left,  in  a  great  measure,  to  the  legal  discretion 
of  the  court:  2  Hawk.  P.  C.  228.  Indictments  require  only  the 
same  certainiy  as  declarations,  namely,  certainty  to  a  common 
intent  in  general,  and  not  certainty  in  every  particular,  as  is  re- 
quired in  pleading  an  estoppel:  Co.  Lit.  303;  2  Stra.  904;^  1 
Chit.  Crim.  L.  169.  It  is  a  rule  that  thai  which  is  apparent  to 
the  court,  and  appears  from  a  necessary  implication,  need  not 
be  averred:  4  Bac.  Abr.  322.  It  is  sufficient  in  indictments, 
that  the  charge  be  stated  with  so  much  certainty  that  the  de- 
fendant may  know  what  he  is  called  on  to  answer,  and  that  the 
court  may  know  how  to  render  the  proper  judgment  thereon. 
Over-nice  exceptions  are  not  to  be  encouraged,  especially  in 
cases  which  do  not  touch  the  life  of  the  defendant:  1  Chit. 
Crim.  L.  170,  221;  2  Hale,  178.  The  objection  is,  that  the  in- 
dictment does  not  aver  that  there  was  an  election  for  governor 
about  to  be  held  in  October,  1838;  but  it  avers  that  the  defend- 
ant made  a  bet  dependent  on  an  election  for  governor,  to  be 
held  in  October,  1838.  We  think  the  &ir  implication  is,  not 
only  that  such  bet  was  made,  but  that  the  election  was  to  be 
held  at  that  time,  and  that  the  commonwealth  would  be  bound 
in  this  charge  to  prove  both  these  facts. 

Judgment  affirmed. 

IvxnoTMXMT,  CBSTAINT7  BsQuiRXD  IN:  See  StaU  V.  Oranib,  23  Am.  Deo. 
117;  Suae  V.  Brown,  17  Id.  662. 


Gbonibteb  v.  Weibel 

[8  Wasis,  210.) 

SBBorr^i  Sals  upon  a  Juooilbnt  on  a  Mortoaok  Bond  Divists  Libn 
of  the  mortgige  at  law,  as  to  all  other  bondB  Becured  by  the  mortgage. 

Past  Ownxe  of  Mortoaox  is  IiIablb  to  the  other  part  owner  thereof  for 
pontive  misfeasaooe  only. 

Bona  Fids  Assxbtion  ot  Bight,  which  Bstkbs  BmoxBS  at  a  jndidal 
■ale,  although  the  right  tains  oat  to  be  anf oanded,  does  not  estop  the 
person  who  asserted  it  from  afterwards  claiming  under  the  sale. 

Ebbob  to  the  common  pleas  of  Cumberland  couniy.  Scire 
foeiM  9wr  mortgage,  by  Michael  Weise,  for  the  use  of  J.  B.  Mo- 
Lsnahan,  against  Abraham  Cronister,  administrator  of  Jacob 

1.  Ba  T.  iMwUg. 
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CronisteTy  wiih  notice  to  James  Clark,  the  tenant  in  possession. 
The  plaintiff  gave  in  eTidence  a  mortgage  of  Jacob  Cronister  to 
Weise  to  secure  the  payment  of  eight  bonds,  payable  in  eight 
successive  years  after  the  first  of  April,  1817.    And  of  these  he 
gave  in  eyidence  the  bond  due  April  1, 1820,  of  which  said  llc- 
Tianahan  was  the  holder,  and  which  he  claimed  to  recover  in 
this  suit.    He  also  proved  that  Clark  was  in  possession  of  the 
land  mortgaged.    The  defendant  gave  in  evidence  the  record  of 
a  suit  and  judgment — ^Weise  for  the  use  of  one  Leeper,  against 
Jacob  Cronister's  administrator,  founded  upon  a  bond  secured 
by  the  aforesaid  mortgage,  and  payable  April  1, 1821;  the  exe- 
cution on  said  judgment,  and  the  sale  of  the  mortgaged  prem- 
ises to  said  Leeper,  and  a  deed  from  Leeper  to  said  Clark.     In 
rebuttal,  the  plaintiff  proved  that  at  the  time  the  sheriff  sold  to 
Leeper,  said  Clark  was  present,  and  gave  notice  "  that  whoever 
would  buy,  would  buy  a  lawsuit;  that  he  had  a  mortgage  on  the 
land,  and  he  would  push  it  or  claim  it."    That  in  consequence 
of  this  notice  a  bidder  withdrew  a  bid  of  three  himdred  dol- 
lars, and  the  land  was  struck  down  to  said  Leeper  for  one  htm- 
dred  and  twenty-five  dollars,  and  that  it  was  worth  two  thou- 
sand dollars.    The  defendant  excepted  to  the  opinion  of  the 
court  below,  which  was  in  favor  of  the  plaintiff,  and  assigned  it 
for  error. 

Biddle  and  WaUs^  tot  the  plaintiff  in  error. 

MexandeTy  ixmtra. 

Bj  Court,  Gibson,  C.  J.  The  sheriffs  sale  certainly  dischai)ged 
the  mortgage  at  law;  and  if  Clark,  then  a  part  owner  of  it,  but 
now  a  terre-tenant  defendant  at  the  suit  of  the  other  part  owner, 
is  to  be  precluded  from  insisting  on  the  discharge,  his  purchase 
from  the  sheriffs  vendor  must  be  treated  as  a  trust.  But  a  znis- 
feasance,  to  make  him  a  trustee  ex  maieficio,  must  be  such  as 
would  subject  him  to  an  action  at  law;  and  it  is  settled  that  an 
action  on  the  case  lies  not  for  an  act  which,  though  it  be  to  the 
damage  of  the  party,  is  not  prohibited  by  the  law.  Thus  it  was 
in  Semayn^a  case,  5  Co.  91,  where  the  defendant  had  shut  the 
door  of  his  house  against  the  sheriff  coming  to  do  execution  of 
the  goods  of  another  in  it;  or  as  it  was  in  the  Countess  of  Salop 
V.  Crampton,  Cro.  Eliz.  784,  where  a  lessee  at  will  had  negli- 
gentiy  burned  his  house;  or  as  it  is  said  in  F.  Moore,  420,  453, 
where  a  man  builds  a  dove-cote  or  coney-warren  on  his  land,  and 
the  doves  or  conies  hurt  the  neighbors — ^in  these,  and  a  count- 
less number  of  other  instances,  there  is  damnum  absque  injuria. 
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The  sum  of  the  maxiin  sic  vJtere  hw  is,  that  you  so  use  your  own 
as  to  do  no  wanton  damage  to  another;  in  consonance  with 
vhich  is  Tbumsend  v.  WcUhen,  9  East,  277,  where  the  defendant, 
having  set  traps  for  dogs,  with  an  intent  to  allure  them  into  his 
grounds  by  the  scent  of  bait  prepared  for  the  purpose,  was  held 
to  be  liable  only  because  the  purpose  was  malicious  and  unlaw- 
ful. But  the  bona  fide  exercise  of  a  right,  how  prejudicial  so- 
ever its  consequences  to  another,  is  followed  by  no  such  liability. 
Thus,  an  arrest  for  a  debt  mistakenly  supposed  due,  though 
ruinous  to  the  x^^iy,  is  justifiable  as  a  fair  use  of  a  l^gal  rem- 
edy. And  the  principle  is  decisive  in  its  application  to  the 
duties  of  part  owners,  the  rule  being  that  a  tenant  in  common 
is  answerable  to  his  fellow  only  for  a  voluntary  destruction  or 
abuse  of  the  thing. 

In  Martyn  y.  KnowUySy  9  T.  B.  146,^  it  was  ruled  that  the  one 
could  not  maintain  an  action  against  the  other  for  cutting  down 
trees  of  a  proper  age  and  growth,  else  an  obstinate  co-tenant 
might  hinder  the  others  from  taking  the  &ir  profits  of  their  es- 
tates.    For  the  same  reason,  it  was  held  in  Fennings  ▼.  Lord 
GrenviUe^  Taunt.  241,'  that  the  conversion  of  a  chattel  to  its 
general  and  profitable  application,  even  by  changing  the  form  of 
its  substance,  is  not  a  destruction  of  the  thing  to  give  an  action 
for  it  betwixt  tenants  in  common,  because  each  has  an  equal 
right  to  take  it  and  use  it  in  its  altered  state.    Nor  do  I  apprehend 
that  an  accidental  diminution  of  its  value  by  the  process,  would 
have  made  a  difference;  for  joint  owners,  having  equal  right  to 
manage  the  property  for  the  advantage  of  their  respective  inter- 
ests, are  answerable  to  each  other  for  nothing  but  positive  mis- 
feasance.   In  the  application  of  this  principle  to  the  matter  in 
hand,  it  is  to  be  borne  in  mind  that  there  was  no  officious  inter- 
meddling with  the  plaintifTs  interest;  for  Clark  professed  not  to 
act  farther  than  to  the  extent  of  his  ownership,  or  for  any  one 
but  himself.    It  had  not  been  settled  that  a  sale  on  a  judgment 
discharged  a  mortgage;  the  current  of  popular  opinion  was  that 
it  did  not,  and  indeed  such  was  the  advice  of  counsel  in  the  par- 
ticolar  instance.    Clark,  the  present  terre-tenant,  then  being  a 
pari  owner  of  the  mortgage  which  stood  as  a  securiiy  for  bonds 
aepazately  assigned  to  the  plaintiff  and  himself,  and  the  land 
bein^  put  up  for  sale  on  the  judgment  of  another,  warned  the 
bidders  of  the  existence  of  the  mortgage,  and  desired  them  to 
take  notice  that  he  meant  to  enforce  it  against  the  land,  which 
consequently  sold  for  about  a  twentieth  of  its  value,  and  the 
mortgage  creditors  got  nothing  from  the  purchase  money. 

1.  8  T.  B.  IM.  9.  1  TtMDi.  941. 
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Now,  though  it  was,  in  any  event,  unneceesary  to  giYS  yerbal 
notice  of  a  registered  mortgage,  the  warning  was,  neTertheless, 
an  act  of  good  faith;  nor  could  its  tendency  to  remove  miBcon- 
ception  be  deemed  a  legal  injury  to  the  plaintiff.     On  the  con- 
trary, it  might  well  have  been  thought  a  service  to  him,  as  it 
would  preclude  an  imputation  of  concealment  by  him.     It  inras, 
in  truth,  no  more  than  a  repetition  of  the  notice  a£Ebrded  by  the 
register.    Thus  it  stood  at  the  sale;  and  it  will  not  be  said  that 
Clark  had  not  a  right  to  take  measures  for  the  protection  of  Lis 
own  interest  without  the  consent  of  one  whose  interest  was  in- 
volved with  it.     To  that  other,  the  loss  which  ensued,  was 
dammim  absque  injuria;  while  to  Clark  it  was  enough  that  he 
himself  was  equally  a  sufferer,  especially  as  the  connection  was 
not  of  his  seeking.    And  the  principle  is  founded  in  justice  and 
reason.     Parties  who  have  coincident  but  separate  interests, 
may  abridge  the  freedom  of  their  action  in  respect  to  them,  by 
agreeing  to  make  common  cause  in  the  prosecution  of  them;  but 
pursuing  them  separately,  they  are  not  reciprocally  answerable 
for  acts  which  occasioned  no  wanton  sacrifice.    Why,  then, 
ought  Clark  to  have  been  diverted  from  the  prosecution  of  a 
promising  measure,  by  the  risk  of  its  consequences  to  another? 
He  surely  had  a  right  to  act  for  his  own  preservation,  without 
consulting  one  whom  accident  had  embarked  in  the  same  bottom 
with  him.    In  the  unsettied  state  of  the  law  at  the  time,  notice 
of  an  intended  prosecution  of  the  mortgage  might  have  proved 
to  be  indispensable  to  the  safety  of  all  j»rties;  but  as  it  could 
have  given  Clark  no  claim  on  the  plaintiff  for  a  benefit,  it  shall 
not  subject  him  to  his  action  for  a  loss.    Even  partners  in  a 
voluntary  association  share  the  losses  which  are  occasioned  by 
the  acts  of  each  other;  and  there  is,  to  say  the  least,  no  room 
for  the  application  of  a  severer  rule  to  the  mischanoes  of  joint 
owners. 

There  was  nothing  in  the  original  transaction,  therefore,  to 
affect  the  terre-tenant's  conscience,  and  it  is  unimportant 
whether  in  analogy  to  the  doctrine  of  notice,  he  stands  as  a  pur- 
chaser of  the  imputed  innocence  of  the  sheriff's  vendee.  The 
court  put  the  cause  on  the  doctrine  of  estoppel,  according  to 
which,  it  was  said,  a  'poxtj  who  has  affirmed  a  &ot  in  a  judicial 
proceeding.  1^  which  he  giuned  an  advantage  over  another,  may 
not  gain  a  farther  advantage  over  him  by  disaffirming  it.  Thus 
it  was  assumed  that  Clark's  act  was  adverse  to  the  plaintiff's 
right;  and  that  he  had  gained,  while  the  other  had  lost  by  it, 
neither  of  which  is  accurately  predicable.    It  was  destined,  for 
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good  or  for  evU^  to  have  the  same  effeot  on  the  intereet  of  each; 
and  the  loss  occasioned  hy  it  i¥as  mntnal.  Moreoyer,  the  parties 
stood  in  no  such  relation  of  privity  or  mutoalify  as  is  essential 
to  an  estoppel,  which  binds  both  or  neither.  The  proceeding 
ivas  not  betwixt  themselves,  for  as  joint  owners  thej  had  no 
antagonist  rights;  and  for  that  reason,  also,  it  was  impossible 
for  the  one  to  gain  at  the  other's  expense.  But,  though  their 
inteirests  were  coincident,  thej  might  take  opposite  courses  in 
the  pursuit  of  them,  for  there  was  nothing  to  hinder  the  plaint- 
iff from  encouraging  the  bidders,  by  denying  the  legality  of 
Clark's  pretensions;  and  had  he  done  so,  instead  of  acquiescing 
in  it,  the  act  would  not  have  precluded  him  from  resorting  to 
the  land  had  his  own  position  been  found  a  false  one;  for  a  bid- 
der proceeds  on  his  own  judgment  of  the  law.  A  collusive  mis^ 
representation  of  legal  consequences  to  frighten  bidders,  might 
siake  a  different  case;  but  collusion  could  not  be  imputed  to 
Clark  without  imputing  to  him  a  design  to  counteract  his  obvi- 
ons  interest,  unless  he  were  a  secret  purchaser,  which  has  not 
been  insinuated.  Acting  in  good  &ith,  therefore,  his  assertion 
that  the  sale  would  not  discharge  the  mortgage,  drew  after  it  no 
legal  or  equitable  responsibiliiy. 
Judgment  reversed,  and  a  vefdre  de  novo  awarded. 


S4I.B  ON  SsooMD  IHBEALLMXiiT  Bux  Off  MoaTOAOX  traosfen  titl«,  free  of 
the  lien  of  a  prior  instaUment  on  the  same  mortgage:  Parhku  y.  OampMl, 
16  Am.  Dec.  188. 

JoDXCXAi.  Salb,  Faiblt  Madk»  Divms  all  Lnora,  raVieot  to  oertain  ex- 
oeptiooa  foonded  on  peculiar  cironmBtances:  Zmee  v.  SnMif,  28  Am.  Deo. 
725,  note  728»  and  caaes  there  dted.  The  principal  oaM  ia  cited  aa  anthoritj 
CB  tiila  point  in  OZdrfa  v.  Stanley,  10  Fa.  St.  479. 


FOBSTEHE  V.  PbIOB. 

[8  WAxn^Sn.] 

TkKABT  n  JSmrrLED  to  Wat-ooino  Cbop,  and  may  maintain  trwpaM  qmam 
doMBMim  /regit  against  hi«  landlord  for  an  injury  done  thereto,  alter  tha 
expiration  of  hia  lease,  and  his  removal  from  the  premisea. 

Tbbpass  Lib  aoainbt  thi  Owvxb  or  Cattlb  whidi  escape  into  the  landa 
of  another,  even  thongh  againat  the  Mill  of  snch  owner. 

Ebbob  to  the  common  pleas  of  Mifflin  county.    The  opinion 
states  the  case. 

J.  Fisher,  for  the  plaintiff  in  ezror. 

Candor,  for  the  defendant  in  error. 
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By  Court,  Eennedt,  J.  This  was  an  action  of  izespass  qujcare 
clausumJregU,  brought  ojiginallj  before  a  justice  of  the  peace,  hj 
the  defendant  in  error,  against  the  plaintiff  in  error,  and  thence  hj 
appeal  into  the  court  below.  The  plaintiff  had  been  the  tenant 
of  a  farm,  including  the  locua  in  qwo^  belonging  to  the  defend- 
ant below,  under  a  lease  from  the  latter  for  a  term  of  two  years, 
commencing  on  the  first  of  April,  1834.  In  the  autumn  of 
1835,  the  plaintiff  below  sowed  two  of  the  fields  on  the  farm 
with  wheat,  which  was  growing  thereon  in  the  spring  of  1836, 
when  his  lease  expired,  and  he  removed  from  the  farm,  giving 
up  the  possession  thereof  to  the  defendant  below.  The  trespass 
complained  of  is,  that  the  defendant  below,  after  the  expiration 
of  the  lease,  and  before  the  wheat  had  ripened,  either  willfullj 
conducted  his  horses  into  the  fields  of  wheat,  or  permitted  them 
to  break  into  the  same,  and  there  to  consume  and  destroy  the 
wheat  of  the  plaintiff  below,  then  growing,  by  eating  and  tread- 
ing down  the  same. 

That  the  plaintiff  below  was  entitied  to  the  wheat  as  his  way- 
going crop,  has  not  been  denied;  nor  could  his  right  thereto 
have  been  contested  with  any  possible  chance  of  success,  after 
its  having  been  settied  and  recognized  repeatedly,  by  the  decis- 
ions of  this,  as  well  as  of  every  other  court  in  the  state,  for  half 
a  century  and  more,  last  past,  that  the  tenant  in  such  case  is  en- 
titled to  the  way-going  crop.    It  is  the  settled  law  of  the  state, 
founded  upon  a  custom  that  has  prevailed  and  been  general,  at 
least,  if  not  imiversal,  throughout  the  same:  See  DiffadarfferY. 
J<me8,  decided  in  1782,  and  cited  in  5  Binn.  289,  and  2  Id.  487;^ 
ShUU  V.  Dickey,  5  Id.  285  [6  Am.  Dec.  411];  Biggs  v.  Braum,  2 
Serg.  &  B.  14.    But  it  was  contended  by  the  counsel  for  the  de- 
fendant, on  the  trial  of  the  cause  below,  and  has  been  so  aligned 
here,  that  the  plaintiff  below  could  not  maintain  trespass  quare 
clavswn  fregit,  after  the  expiration  of  the  lease  and  his  surren- 
der of  the  possession  to  the  defendant,  for  throwing  down  the 
fences  around  the  wheat,  whereby  cattle  and  horses  of  the  de- 
fendant below  were  let  in  to  eat  and  tread  it  down,  and  thus 
consume  and  destroy  it.    The  last  two  cases,  however,  referred 
to  above,  establish  fully  and  most  clearly  that  the  tenant,  not- 
withstanding the  expiration  of  the  lease,  and  his  having  sur- 
rendered and  given  up  the  possession  of  the  leased  premises 
generally  to  the  lessor,  still  retained  such  an  interest  in  that  part 
of  the  land,  whereon  the  wheat  was  growing,  and  right  to  the 
possession  thereof,  as  would  enable  him  to  maintain  trespass, 

1.  Canon  r.  BloMtt;  S.  0.,  4  Am.  Dto.  468. 
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quare  clausumf regit,  against  the  lessor  or  any  other  person  who 
should  enter  thereon,  and  take  or  destroy  the  grain  so  growing, 
or  do  anything  to  the  prejudice  of  the  tenant's  rights  therein. 

This  is  also  in  accordance  with,  and  supported  by,  the  prin- 
ciples of  the  conunon  law  as  laid  down  and  settled  in  Co.  Lit. 
4  b;  Dyer,  285,  pi.  40;  Arnold  v.  Skeale,  Noy,  149;  and  see, 
also,  Perroi  v.  Bridges,  1  Vent.  221,  222;  Bac.  Abr.  (by  Wilson), 
tit.  Trespass,  591.  Indeed,  it  would  be  strange  if  the  law  of 
the  state,  after  having  inyested  the  tenant  with  the  right  to  the 
way-going  crop  in  such  case,  should  not  protect  him  completely 
in  the  enjoyment  of  it,  to  its  fullest  extent,  and  when  violated, 
no  matter  by  whom,  should  not  also  give  him  ample  and  ade- 
quate redress,  as  well  as  the  means  of  securing  and  obtaining 
the  benefit  of  it:  qiumdo  lex  atiquid  concedU,  concedere  videtur 
et  id  per  quod  devenitur.  But  the  right  of  the  tenant  to  the 
way-going  crop  being  indisputably  established  in  this  state,  the 
common  law,  as  we  have  it  from  England,  will  enable  him  to 
maintain  trespass  quare  clausum  /regit,  if  his  right  in  this  re- 
spect be  improperly  interfered  with;  as  where  the  reyersioner, 
after  the  death  of  the  cestui  que  vie,  permits  his  cattle  to  tres- 
pass on  the  com  of  the  tenant  for  life;  or  even  when  the  cattle 
trespass  on  the  com  against  the  will  of  their  owner,  it  has  been 
held  that  trespass  will  lie  against  him:  2  Boll.  Abr.  568, 1.  15; 
Com.  Dig.,  tit.  Trespass  (C.  1).  This  authority  also  meets  an- 
other objection,  that  was  raised  on  the  trial  below,  and  made 
the  ground  of  exception  here  to  the  charge  of  the  court.  The 
objection  is,  that  unless  the  defendant  below  willfully  put  his 
horses  or  cattle  on  the  wheat  of  the  plaintiff,  this  action  can  not 
be  maintained;  and  the  defendant  below  farther  claiming  that 
no  evidence  had  been  given  tending  to  show  that  the  defendant 
had  done  so,  therefore  requested  the  court  to  charge  the  juxy 
that  the  plaintiff  could  not  recover. 

If  the  law  were,  in  regard  to  this  point,  as  the  counsel  for  the 
defendant  below  contended,  the  evidence  seems  to  go  much 
farther  than  he  appears  to  think  it  does.  Indeed,  some  of  it 
tends  strongly  to  prove,  that  if  the  defendant  did  not  willfully 
pat  his  horses  on  the  wheat  of  the  plaintiff,  he  at  least  threw 
down  the  fences  around  it,  so  that  his  horses  might  go  into  it, 
and  destroy  it  by  eating  and  treading  it  down.  But  it  was  suf- 
ficient to  make  him  a  trespasser,  if  his  horses  broke  into  the 
wheat  even  against  his  will,  and  destroyed  it,  because  it  was  hia 
duty  to  take  care  of  his  horses,  and  to  restrain  them  from  com- 
mitting such  trespass.     Mr.   Chitty,  in  his  treatise  on  civil 
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pleading,  vol.  1,  70,  2d  London  ed.,  sx>eaking  of  trespass 
committed  by  means  of  *'  animals  manguetcB  naJturm^  as  cows  and 
sheep,  says,  as  their  propensity  to  roye  is  notorious,  the  owner 
is  bound,  at  all  events,  to  confine  them  on  his  own  land,  and  if 
they  escape,  and  commit  a  trespass  on  the  land  of  another,  un- 
less through  the  defect  of  fences  which  the  latter  ought  to  re- 
pair, the  owner  is  liable  to  an  action  of  trespass,  though  he  had 
no  notice,  in  fact,  of  such  propensity;"  for  which  he  cites  a 
great  many  authorities  in  the  margin.  What  is  said  in  regard 
to  cows  and  sheep,  is  equally  applicable  to  horses,  for  cows  and 
sheep  are  only  mentioned  by  way  of  example,  or  illustration* 
In  short,  the  law  is  well  settled  on  this  point,  by  authorities 
which  have  neyer  been  contradicted,  or  eyen  called  in  question, 
that  if  a  man's  cattle  escape  into  the  lands  of  another,  though 
against  his  will,  trespass  will  lie.  See,  in  addition  to  the  author* 
ities  cited  by  Mr.  Ghitty,  PiUa  t.  CoUinbeane,  2  Boll.  Afar.  568; 
Com.  Dig.,  tit.  Trespass  (C.  1).  So  if  B.  undertake  to  pasture 
the  beast  of  A.,  or  has  the  custody  of  it,  and  it  trespasses  upon 
the  close  of  C,  while  in  the  charge  of  B.,  G.  may  have  trespass 
against  B. :  BcUeman'a  case.  Clay.  83;  Bao.  Abr.  693  (by  Wilson); 
2  BoU.  Abr.  546, 1.  20;  Com.  Dig.,  tit.  Trespass  (C.  1). 

From  the  authorities,  therefore,  on  this  subject,  as  well  as  the 
reason  and  fitness  of  the  thing,  the  plaintiff  in  error  has  no  good 
ground  to  complain  of  the  charge  of  the  court  below.  In  truth, 
it  would  seem  to  have  been  more  fayorable  to  him  than  he  had 
any  right  to  claim;  for,  from  the  language  of  the  court,  in  their 
direction  to  the  jury,  on  this  point,  iiie  jury  might  readily  have 
apprehended  the  court  as  instructing  them,  that  the  injury  com- 
plained of  by  the  plaintiff  below,  must  haye  been  wantonly,  that 
is,  as  the  jury  might  well  have  understood  it,  willfully  com- 
mitted by  the  defendant,  in  order  to  entitle  the  plaintiff  to  re- 
coyer.  The  words  of  the  court  are:  "  Does  the  eyidenoe  satisfy 
you  that  Forsythe  was  a  wrong-doer,  and  did  wanton  injury  to 
the  crop  of  the  plaintiff,  either  by  his  trespassing  upon  it,  and 
throwing  down  the  fences,  or  otherwise  ?  If  it  does,  the  pUinia^ 
is  entitled  to  a  yerdict." 

Judgment  afSrmed. 

Right  of  Txnant  to  Wat-oozvo  Cbofs:  See  Van  Dorm  ▼.  Awritt,  8 
Am.  Dec.  615,  note  618.  Tenant  is  not  entitled  to  way-going  orope  where 
the  land  ia  leased  for  a  certain  and  determinate  period:  Barria  ▼.  Cfanon^  80 
Id.  610. 

Tbbspass  witbovt  Ixtentiom:  See  GuiUe  v.  ^S^n,  10  Am.  Deo.  234,  note 

237. 
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GiLOHBisT  u  Bale. 

[8  Waxxb,  S86.] 

DHLAK4T10MB  OF  Wm  07  HXB  Husbanb'b  Ill-tbsatmsmt  ov  kib»  made 
at  and  immediately  before  the  time  of  her  leaving  him,  are  admimihle  in 
oTidenee  in  an  action  on  the  case  for  enticing  away  the  plaintiff's  wife. 

FOBMXB  BlOOVXRT,  R»T«BA«K,  OB  SATISFACTION  NXBD  NOT  BB  FLBADXD,  in 

an  action  on  the  caae^  hat  may  be  given  in  evidence  nnder  the  general 


Fobmkb  Bbootkbt  is  a  Bab  to  an  Action  fob  thb  Samb  Injubt,  al- 
thoogk  the  form  of  action  may  be  different  in  the  two  cases.  And  there- 
fore^ a  recovery  in  an  action  of  trespass  for  carrying  away  the  plaintiff's 
wife,  is  a  bar  to  an  action  on  the  case  for  enticing  her  away. 

Bbquxbt  to  Deuvbb  up  Plaintiff's  Wifx,  and  refusal  by  tiie  defendant^ 
need  not  be  alleged  in  the  declaration  in  an  action  on  the  case  for  entic- 
ing away  the  wife. 

Ebbob  to  the  common  pleas  of  Daupliin  county.  Treq>asB  on 
the  case  for  perstiading,  procniing,  and  enticing  away  the  plaint- 
iff's wife,  for  the  purpose  of  affording  to  defendant  Gilchrist  a 
more  conyenient  opportunity  to  continue  an  unlawful  criminal 
intercourse  with  the  said  wife  of  the  plaintiff.  After  the  plaint- 
iff had  proved  his  case,  the  defendant  offered  to  prove  that 
about  ten  days  before  Mrs.  Bale  left  her  husband  she  com- 
plained to  Doctor  Houtze,  her  attending  physician,  that  her  hus- 
band had  treated  her  badly;  had  beaten  her,  and  she  showed 
marks  on  her  arms  which  she  had  received  from  his  beating; 
that  she  asked  him  what  she  should  do,  and  he  told  her  to  leave 
her  husband  and  go  to  her  father's.  The  plaintiff  objected  that 
the  declarations  of  the  wife  were  not  competent  evidence.  The 
court  sustaiiied  the  objection.  The  defendant  offered  in  evi- 
dence the  record  of  an  action  of  trespass  by  William  Bale  against 
Bobert  Gilchrist,  founded  upon  the  same  transaction.  The 
plaintiff  objected  to  this  evidence  as  irrelevant,  and  the  court 
rejected  it.  The  court  sealed  bills  of  exception  at  the  instance 
of  the  defendant. 

J.  A.  Fisher,  for  the  plaintiff  in  error. 

Bawfiy  for  the  defendant  in  error. 

By  Court,  Booebs.  The  gravamen  of  the  action  is  the  enticing 
away  the  plaintiff's  wife.  There  was  no  direct  and  positive 
prooi  of  any  combination  between  the  defendants  for  the  pur- 
pose, but  the  juiy  was  asked  to  infer  their  participation  in  her 
abduction,  from  their  acts,  declarations,  and  conduct  before,  at 
the  time,  and  after  her  departure  from  the  dwelling  of  her  hus- 
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band.  To  disprove  the  allegation  in  the  declaration,  that  the 
wife  deserted  her  husband  by  the  advice  and  at  the  procurement 
and  solicitation  of  the  defendants,  thej  offered  to  prove  bj  her 
attending  physician,  that  about  ten  days  before  Mrs.  Bale  left 
her  husband,  she  complained  that  he  had  treated  her  badly; 
that  she  showed  marks  on  her  arms  which  she  said  she  had  re- 
ceived from  his  beating  her,  and  asked  him  what  she  should  do; 
thai  he  advised  her  to  go  to  her  father's  and  leave  her  husband. 
This  evidence  was-  offered  in  connection  with  proof  that  Bale 
treated  her  kindly  as  long  as  he  thought  he  could,  by  that 
means,  prevail  upon  her  to  deliver  up  a  certain  bond  for  one 
thousand  dollars,  which  the  defendant  Gilchrist  had  given  her. 

The  evidence  was  very  pertinent;  for  if  Mrs.  Bale  left  her 
husband  in  consequence  of  ill  treatment,  it  was  an  answer  to 
the  plaintiff's  action.  The  material  part  of  the  testimony  was 
the  advice  of  the  witness  that  she  should  leave  her  husband. 
The  residue  of  the  offer  explains  the  reasons  which  induced  him 
to  give  this  advice,  and  were  evidence  in  explanation.  The  wit- 
ness saw  the  marks  on  her  arm,  and  was  informed  by  her,  at  the 
time,  that  they  arose  from  the  ill  treatment  of  her  husband.  If 
I  am  correct,  the  latter  part  of  the  offer  was  unconnected  with 
infonnation  derived  from  Mrs.  Bale,  and  in  that  view  was  un- 
doubtedly evidence,  as  it  tended  to  show  the  motives  which 
governed  the  wife  in  leaving  the  protection  of  her  husband.  It 
is  said  that  this  may  have  been  a  contrivance  between  the  wife 
and  the  defendants,  and  it  may  have  been  so;  but  the  court 
would  not  be  justified  in  excluding  testimony  from  a  jury,  on 
the  ground  of  suspicion  that  there  may  have  been  unfair  and 
improper  conduct.  Of  this,  the  jury  are  the  best  judges;  such 
matters  go  to  the  credit  rather  than  the  competency  of  testimony. 
It  is  a  general  rule,  that  the  declarations  of  a  husband  or  a  wife 
can  not  be  received  in  evidence  against  each  other,  either  civilly 
or  criminally.  But  this  rule  can  not  be  extended  to  all  possible 
cases;  for  where  no  confidence  has  been  violated,  the  law  has 
admitted  of  some  exceptions. 

Thus  in  Aveson  v.  Lord  Kennard,  6  East,  188»  in  an  action  by 
the  husband  on  a  policy  of  insurance  on  the  life  of  his  wife, 
declarations  by  the  wife,  made  by  her  when  lying  in  bed,  appa- 
rently ill,  stating  the  bad  state  of  her  health,  etc.»  and  her  ap- 
prehensions that  she  could  not  live  ten  days  longer,  by  which 
time  the  policy  was  to  be  returned,  are  admissible  in  evidence  to 
show  her  own  opinion  of  the  ill  state  of  her  health  at  the  time  of 
effecting  the  policy.    In  the  argument,  it  was  stated  by  the  coun- 
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8el,  that  fhe  dedaiations  hj  the  infe  upon  her  elopement  from 
her  husband,  accusing  him  of  misconduct,  could  not  be  given 
in  evidence  against  him  in  an  action  against  the  adulterer,  Tc 
this  liord  Ellenborough  replied:  ''It  is  not  so  clear  that  her 
dedaxations,  made  at  the  time,  would  not  be  evidence  under  any 
circumstances.  If  she  declared  at  the  time  that  she  fled  from 
immediate  terror  of  personal  violence  from  her  husband,  I  should 
admit  the  evidence,  though  not  if  it  were  a  collateral  declaration 
of  some  matter  which  happened  at  another  time."  For  the  same 
case,  in  illustration,  his  lordship  referred  to  Thompson  and  wife 
V.  Dreeman,^  Skin.  402,  where,  in  an  action  by  the  husband  and 
wife  for  wounding  the  wife.  Lord  Chief  Justice  Holt  allowed 
what  the  wife  said  immediately  upon  the  injury  received,  and 
before  she  had  time  to  devise  anything  for  her  own  advantage, 
to  be  given  in  evidence  as  part  of  the  res  gesUs,  The  motives 
which  induced  Mrs.  Bale  to  desert  her  husband,  are  the  matters 
in  controversy;  and  his  conduct  about  that  time  has  a  material 
bearing  on  the  issue.  The  defendants  allege  that  she  left  him, 
not  for  the  cause  assigned  in  the  declaration,  but  because  of  his 
wicked  and  brutal  conduct.  This,  in  most  cases,  can  not  be 
shown,  except  by  her  declarations  made  at  the  time  to  her  rela- 
tions and  friends.  Few  persons  are  so  lost  to  every  sense  of  pro- 
priety as  to  act  thus  in  public.  The  treatment  of  which  she  has 
most  reason  to  complain,  is  usually  acted  in  secret,  and  can  only 
be  known  from  her  complaints,  or,  as  here,  from  marks  of  vio- 
lence on  her  person. 

When  an  act  is  done  to  which  it  is  necessary  to  ascribe  a 
motive,  it  is  always  considered  that  what  is  said  at  the  time, 
from  whence  the  motive  may  be  collected,  is  part  of  the  res 
peste.  It  was  necessary  to  explain  the  reason  the  witness  ad- 
vised her  to  leave  her  husband,  and  for  this  purpose  her  com- 
plaints of  ill  treatment,  with  the  marks  of  violence  on  her  per- 
son, were  competent  testimony.  When  the  conduct  of  the  wife 
is  in  question,  her  declarations  have  been  held  admissible  for  her 
husband  in  an  action  against  him.  Thus  in  an  action  for  neces- 
saries supplied  to  the  wife,  the  defense  being  that  her  husband 
had  turned  her  out  of  doors  for  adultery,  her  declarations  as  to 
her  adultery,  made  previously  to  her  expulsion,  were  admitted: 
Abb.  C.  J.,  1  Car.  &  P.  621.' 

The  defendants  also  complain  of  the  rejection  of  the  record 
of  the  action  of  trespass,  vi  et  armis,  for  criminal  connectiozk 
with  the  plaintiff's  wife.    This  is  an  action  on  the  case,  and  a 
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difference  is  taken  between  such  actions  and  actions  in  tori, 
which  are  stricti  juris.  A  former  recoTeiy,  release,  or  aatisbc- 
tion  can  not  be  given  in  evidence  in  an  action  for  tort,  on  the 
general  issue,  but  must  be  pleaded;  but  an  action  on  the  case 
is  founded  on  the  mere  justice  and  conscience  of  the  plaintifTs 
case,  and  is  in  the  nature  of  a  bill  in  equity,  and  therefore  a 
former  recovery,  release,  or  satisfaction  need  not  be  pleaded, 
but  may  be  given  in  evidence  under  the  general  issue.  For 
whatever  will,  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  plaintLflTs  recovery,  may,  in  this 
action,  be  given  in  evidence  by  the  defendant:  because  the 
plaintiff  must  recover  upon  the  justice  and  conscience  of  his 
case,  and  upon  that  only:  Bird  v.  BandaUy  3  Burr.  1353;  1  Wils. 
45;*  ThUhaffer  v.  Herr,*  17  Serg.  &  R.  319.  There  is,  there- 
fore, no  reasonable  doubt,  on  authority,  that  the  evidence  was 
admissible  on  the  pleading,  if  in  other  respects  unexceptionable. 
The  actions  were  brought  on  the  same  day,  covered  the  same 
space  of  time,  and  the  question  is,  whether  they  are  not,  in  sub- 
stance, for  the  same  injury.  A  former  recoveiy  is  no  bar,  unless 
it  be  for  the  same  injury,  but  where  the  plaintiff  has  received  a 
full  satisfaction,  for  the  same  cause,  he  can  not  recover  a  second 
time.  And  this  does  not  depend  on  the  form  of  the  suit;  for 
the  inquiry  in  every  case  is,  whether  the  former  recovery  or 
satisfaction  was  for  the  same  thing,  or  whether  the  grounds  of 
controversy  in  the  two  actions  are  the  same.  Thus  when  a  per- 
son takes  the  personal  property  of  another,  and  sells  it,  the 
owner  may  elect  either  of  four  remedies,  trespass,  replevin, 
trover,  or  an  action  on  the  case,  for  money  had  and  received, 
but  a  recovery  in  one,  may  be  pleaded  in  bar  to  another  action, 
although  differing  in  form,  for  the  same  injury.  When  A. 
enters  the  close  of  B.,  cuts  down  his  timber,  and  takes  and 
carries  it  away,  as  in  Cochran  and  Wife  v.  CasUere,  Co.  E.  96, 
the  plaintiff  may  bring  trespass  quare  ckmsumfregU^  and  recover 
for  the  trespass  in  entering  the  close,  and  also  for  the  value  of 
the  timber  under  improvement.  But  such  a  recovery  would  be 
a  bar  to  an  action  of  replevin,  trover,  and  to  an  action  on  the 
case,  for  the  value  of  the  timber.  No  person  can  recover  a  double 
satisfaction  for  the  same  injury,  and  nemo  debet  hia  vexari  jjro 
eadem  causa.  Whether  a  recovery  for  the  value  of  articles  would 
be  a  bar  to  an  action  for  breaking  the  close  merely,  it  is  not 
necessary  to  decide,  and  is  not  so  clear. 
For  what  injury  did  the  plaintiff  recover,  in  the  action  of 

1.  Barker  y.  ZHsoh.  9.  KUk^tr  y,  Serr ;  S.  C.  17  Am.  I>«c.  C6R. 
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poas?  or»  what  is  the  same  thing,  as  was  ruled  in  Heaa  t.  Hall, 
0  Seig.  &  B./  what  might  he haye  recovered ?  In  the  first  action 
the  plaintiff  does  not  declare  for  the  criminal  conyersation  alone, 
but  he  also  demands  damages  for  depriving  him  of  the  comfort 
and  societj  of  his  wife,  during  the  whole  time  laid  in  the  pres- 
ent action.  He  elects  to  consider  the  whole  as  one  offense,  and 
it  can  not  be  questioned  that  he  did  or  might  have  recovered,  in 
the  first  suit,  for  all  the  injury  he  received  from  the  defendant, 
indoding  not  only  the  criminal  intercourse  with  her,  but  also 
compensation  for  her  desertion  at  the  solicitation  of  the  defend- 
ant, and  thereby  depriving  him,  in  the  language  of  the  declara- 
tion, of  her  aid,  comfort,  and  assistance,  (favin  v.  Dawson,  13 
Seig.  &  B.  246,'  was  decided  on  this  principle.  Gavin  brought 
two  suits  against  Dawson,  one  on  the  act  of  the  twenty-first  of 
March,  1772,  to  recover  double  the  value  of  his  goods  wrong- 
fully distrained  by  the  defendant,  and  the  other,  an  action  on 
the  case  at  common  law,  for  the  same  cause,  and  alleging  his 
complaint  in  the  same  words.  The  defendant  arbitrated  both, 
and  report  was  made  in  both,  that  the  plaintiff  had  no  cause  of 
action.  The  plaintiff  appekled  from  the  decision  in  the  case  to 
recover  double  damages  on  the  statute,  but  did  not  appeal  from 
the  action  at  common  law,  where  judgment  remained  in  full  force. 
The  court  held  that  the  plaintiff  was  barred,  and  a  plea  puis 
darrein  continuance  was  held  good.  In  the  case  at  bar,  for  the 
same  thing,  the  plaintiff  will  recover  a  double  satisfaction  for 
the  same  injury,  and  the  defendant  will  be  punished  twice  for 
the  same  offense.  There  v^as  error  in  rejecting  the  record  of  the 
former  recovery. 

But  it  is  said  the  declaration  is  bad,  because  no  request  by 
the  plaintiff  to  the  defendant,  to  deliver  up  the  wife,  and  refusal 
by  the  defendant,  are  laid.  This  objection  is  made  on  the  au- 
thority of  a  dictum  of  Chief  Justice  Wilmot,  in  Winsmore  v.  Oreen- 
hmd^  1  Willes,  582.  But  the  remark  is  made  in  reference  to 
the  third  count  of  the  declaration,  but  does  not  touch  the  count 
for  enticing  her  away.  ''  It  is  not  necessary,"  says  the  chief 
justice,  ''  to  determine,  in  this  case,  whether  a  request  and  re- 
fusal are  necessary,  because  both  are  expressly  laid  here;  but 
according  to  my  present  thoughts,  in  the  case  of  a  detainer,  I 
think  them  necessary."  But  however  this  may  be  restricted  to 
a  suit  for  detaining  the  wife,  yet  it  does  not  apply  to  an  action 
for  enticing  her  away;  for  if  it  is  necessary  to  aver  a  request  and 
refusal,  it  would  be  necessary  to  prove  them.     But  it  will  hardly 

I.  Hen  T.  fliw6Ie.  6  Setg.  A  B.  ST.     3.  Oarvin  y.  Dawton.     8.  Wlntmor*  ▼.  Grmnbtuik, 
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be  pretended  that  a  person  could  screen  TiimgAH  from  panisli- 
ment  for  such  a  wrong,  bj  consenting  (after  the  injury,  which 
consists  of  the  illegal  and  improper  act  of  inducing  her  to  desert 
her  duty)  to  deliyer  up  the  wife  on  request.  But  this  would  be 
the  consequence  of  holding  that  a  request  and  refusal  were 
necessaxy.  In  other  respects  we  perceiye  no  error  in  the  record. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


FoBiCEB  JxmoMENT,  WHEN  A  Bab  AND  WHSK  NOT:  See  note  to  EatimaM  ▼• 
Cooper,  26  Am.  Dec.  609,  where  other  oases  in  this  series  are  collected. 

FoRMSB  Reoovsbt  AS  EVIDENCE  UNDER  GENERAL  IssuE:  See  note  to  Batt- 
mun  V.  Cooper^  26  Am.  Deo.  610. 

The  pbinoipal  case  is  cited  in  PcUmer  v.  Cook,  7  Gny,  420,  sad  In  Cols- 
man  V.  WhUet  43  Ind.  430,  to  the  point  that  declarations  of  a  wife,  of  her  ill 
treatment  by  her  hnsband,  prior  to  her  alleged  sedactxoii,  are  admisdbkb  as 
eridsDoe  in  an  action  by  the  husband  against  her  seducer. 


Paxiebson  v.  Mabxz.  " 

[8  Waits,  874.] 

Spiamo  Pbbvobmance  of  Gontraot  which  Orioinatbd  in  i^g^^f^  ov 

Faith  will  not  be  decreed. 
Unexplained  Delay  of  Vendor  for  Seven  Tears,  and  great  rise  in 

valae  of  the  lands  forming  the  subject-matter  of  the  oontract,  oonstitata 

an  insuperable  objection  to  the  granting  of  a  decree  for  the  speoifio  per* 

formance  of  a  contract  for  the  sale  of  lands. 
Facts  Showing  Abandonment  of  a  Contract  bt  the  Plaintivf  funisb 

a  decisive  answer  to  his  prayer  for  a  specific  performaaoe  theraoC 

Ebbob  to  the  common  pleas  of  Northtimberland  oofonly. 
Ejedtment  for  a  tract  of  land.  Peter  Dimmichy  being  the  owner 
of  a  tract  of  land,  on  the  first  of  November,  1829»  made  a  parol 
contract  with  Samuel  J.  Packer  to  sell  it  to  him  for  eight  htm- 
dred  dollars,  if  Packer  would  comply  by  the  first  of  December, 
1829.  On  the  sixteenth  of  Noyember,  1829,  Dimmich  entaied 
into  a  written  contract  with  George  Patterson,  the  plaintiff,  to 
sell  the  same  land  to  him  for  one  thonsand  four  hundred  dol- 
lars, fifty  dollars  of  which  was  paid  down,  and  the  residue  of 
the  one  half  of  the  purchase  money  was  to  be  paid  on  January 
1, 1830.  On  the  twenty-third  of  November,  1829,  Packer  went 
to  Dimmich  and  insisted  upon  the  execution  of  the  parol  con- 
tract between  them.  After  some  hesitation,  Dimmich  finally 
executed  to  Packer  a  conveyance  of  the  land  for  the  sum  of  one 
thousand  four  hundred  and  twenty  dollars.  Soon  after  Dim- 
mich sent  lus  son  to  Patterson  with  the  fifty  dollars  which  he 
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had  received  from  him;  but  not  finding  him  at  home,  he  left  the 
money  i^ith  his  brother's  wife.  Patterson's  brother  testified 
that  he  told  his  brother  that  the  money  had  been  returned. 
That  he  objected  to  his  having  received  it;  but  as  the  money  had 
been  borrowed  from  hin^  to  pay  to  Dimmich  in  £ha  first  place, 
he  retained  it.  It  appeared  from  the  contract  between  Dimmich 
and  Patterson,  that  one  Peter  Wary  was  a  tenant  on  the  land, 
whose  lease  would  not  expire  for  two  years,  and  that  Patterson 
purchased  subject  to  this  lease.  In  1831  Patterson  brought 
ejectment  for  the  land  against  Packer,  Dimmich,  and  Waiy, 
which  was  discontinued  on  September  28, 1832,  on  the  ground 
that  ihe  plaintiff  supposed  he  could  not  recover  because. Wary 's 
term  had  not  expired  when  the  suit  was  brought.  There  was 
also  evidence  that  the  land  had  risen  in  value  between  1829  and 
1837.  The  instructions  of  the  court  below  were,  on  the  whole, 
favorable  to  the  defendant,  and  the  plaintiff  assigned  numerous 
alleged  errors  in  the  charge,  and  for  the  court's  refusal  to  charge 
as  requested  by  the  plaintiff. 

Hqpbum,  for  the  plaintiff  in  error. 

Donnel  and  Oreenaughy  conira. 

By  Court,  Gibsok,  C.  J.  If,  as  the  evidence  seems  to  show, 
Dimmich  had  previously  agreed  to  convey  to  Packer,  at  a  day 
still  to  come,  a  chancellor  would  refuse  to  execute  the  plaintiff's 
intermediate  purchase,  for  the  reason  that  no  assistance  is  ever 
given  to  one  who  claims  by  a  contract  which  originated  in  a 
breach  of  faith.  In  OooOi  v.  Jackson^  6  Yes.  17,  the  agreement 
grew  out  of  improper  disclosures  of  the  contents  of  depositions 
taken  by  commissioners;  and  Lord  Eldon  dismissed  the  bill, 
though  the  blame  was  not  imputable  to  the  plaintiff.  On  the 
same  ground,  he  refused  in  Mortlock  v.  BvJUer,  10  Id.  292,  to 
execute  a  purchase  from  an  agent  of  trustees  at  a  price  so 
reduced  as  to  involve  a  breach  of  the  trust.  In  these  instances, 
he  was  actuated  by  considerations  of  public  policy.  For  a  sim- 
ilar reason,  specific  performance  of  a  contract  made  with  a  man 
when  he  was  intoxicated,  was  refused  in  Cragg  v.  Holmes  cited 
in  Cook  V.  Clayworthy  18  Id.  14,  though  the  plaintiff  had  neither 
contributed  to  make  him  drunk,  nor  taken  advantage  of  his 
sitaation  when  he  was  so.  In  Campbell  v.  Spencer ^  2  Biim. 
133,  this  court  went,  perhaps,  still  farther;  and  I  by  no  means 
think  it  went  too  &r.  There  was  no  proof  that  the  defendant 
was  even  drunk;  but  the  bargain,  which  was  a  very  improvident 
one,  was  made  at  early  dawn  in  a  course  of  dram-drinking,  at  a 
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tayexn  to  wUoh  lie  had  been  brought.  It  is  troe,  the  chief  jus- 
tioe  said  he  would  have  felt  great  difficultj  had  the  case  come 
before  him  as  a  chancellor;  bat  that  the  verdict  had  strengthened 
it  Tery  much.  Now  it  was  actoally  before  him  as  a  chancellor; 
and  ihat  he  felt  it  to  be  so  is  evident,  from  the  principles  which 
he  propounded  in  relation  to  it,  and  which  he  stated  with  the 
precision  of  a  chancellor.  In  the  progress  of  equitable  admin- 
istration since  that  decision,  the  time  has  gone  bj  for  a  party  to 
intrench  himself  behind  what  was  formerly  thought  to  be  the 
equitable  discretion  of  a  jury,  or  to  call  it  in  aid  of  the  supposed 
feebler  power  of  the  court;  a^nd  there  is  little  doubt  that  the 
chief  justice  would  have  ruled  the  cause  for  the  defendant  by  a 
positive  direction  in  the  first  instance.  Eules  of  equity  are  not 
less  precise  and  peremptory  than  rules  of  law,  nor  less  a  subject 
of  exclusive  administration  by  the  court;  and  a  verdict  can  no 
more  strengthen  an  equity  on  an  appeal  by  a  motion  for  a  new 
trial,  than  can  a  decree  by  a  master  of  the  rolls  on  an  appeal  to 
the  chancellor.  Tet  the  position  taken  by  the  court  ought  not 
to  be  regarded  as  a  timid  one  for  the  time.  It  only  shows  trom 
what  small  beginnings,  and  with  what  cautiousness  we  have 
wended  our  way  towards  a  systematic  administration  of  equity. 
The  principle  enforced  in  that  case,  by  whatever  means,  is 
identical  with  the  principle  of  the  cases  piecedently  quoted;  and 
I  take  the  opinion  of  Chief  Justice  Tilghman  to  be  an  authority  in 
point,  that  a  contract  to  entitie  itself  to  the  assistance  of  a  chan- 
cellor, must  have  come  from  an  immaculate  source.  Now,  the 
plaintiff's  purchase  was  subsequent  to  the  oral  contract  "with 
Packer,  which,  though  it  could  not  be  specifically  enforced  hj 
reason  of  the  statute  of  frauds,  was  neither  illegal  nor  void,  in- 
asmuch as  it  would  have  been  a  sufficient  foundation  for  an  ac- 
tion at  law  to  recover  damages  for  a  breach  of  it;  and  it  ia 
decisive  against  the  plaintiff's  title  that  his  purchase  was  founded, 
though  innocently  on  his  part,  in  a  disregard  of  it.  He  was 
bound  to  relinquish  it  the  instant  he  discovered  the  &ct;  and  to 
insist  on  it  now,  is  as  bad  as  to  have  made  it  with  a  knowledge 
of  the  circumstances.  Even  on  the  broad  ground  of  public  pol- 
icy it  ought  not  to  be  decreed.  From  equity  he  can  ask  nothing 
but  to  be  left  to  his  remedy  at  law;  for  against  a  prior  bavgainee 
who  did  no  more  than  pursue  a  conscionable  and  lawful  contnict 
to  its  legal  consummation,  he  has  no  equity  whatever. 

The  court,  however,  put  the  defense  mainly  on  the  ground  of 
delay;  and  it  certainly  was  an  impregnable  one.  During  the 
five  years  which  elapsed  betwixt  the  expiration  of  the  leaae  to 
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Dimmich's  tenant  and  the  organization  of  the  present  suit,  the 
plaintiff  was  quiescent,  while  the  land  rose  rapidly  in  value;  and 
of  this  quiescence  no  explanation  is  given,  no  excuse  for  it 
offered.  Nor  did  the  existence  of  the  outstanding  lease  justify 
the  discontinuance  of  the  suit  brought  within  the  two  years  it 
had  to  run.  An  action  of  ejectment  employed  as  a  substitute 
for  a  bill  in  equity,  as  that  was,  lies  whenever  a  bill  would  lie, 
and  with  the  same  direct  or  incidental  effect.  Such  an  action 
has,  indeed,  the  integuments  of  an  action,  but  it  has  also  the 
bones  and  articulations  of  a  bill;  and  a  recovery  by  it  has  the 
substantive  and  essential  qualities  of  a  decree.  The  lease,  there- 
fore, would  not  have  been  an  obstacle  to  the  prosecution  of  the 
first  ejectment  brought,  as  it  was,  to  assert  the  plaintiff's  equity 
while  the  transaction  was  fresh;  for  the  court  might  have  pro- 
tected the  lessee's  possession  and  exemption  from  costs,  by  its 
power  over  the  execution.  There  was,  then,  an  unanswered  de- 
lay of  seven  years,  during  which  Packer^s  partners  in  the  pur- 
chase were  paying  their  contributions  to  the  price.  Nor  is  that 
all.  The  plaintiffs  retention  of  his  deposit,  left  for  him  by  the 
vendor  at  his  brother's  house,  was  equivalent  to  a  recovery  of  it 
bock,  and  an  unqualified  act  of  rescission;  for  had  he  not  ac- 
quiesced in  the  restoration  of  it,  he  ought  instantly  to  have 
tendered  the  money  again  to  the  vendor.  These  circumstances 
show  not  only  backwardness  and  triflLag,  but  a  positive  abandon- 
ment of  the  contract;  either  of  which  furnishes  a  decisive  an- 
swer to  a  prayer  for  specifio  performance. 
Judgment  afSrmed. 

SpBCmO  PSBIOBMANGB  NOT  DiOBXXD  WHBRB  TBXBB  IB  Fa^UD:  See  iSflf- 

ewvTT.  Ddainey^  15  Am.  Deo.  270;  BdvoanU  v.  Handley,  3  Id.  745;  Mi 
T.  HOm,  2  Id.  716. 


EVANB  V.  GOMMONWEALXH. 

[8  Watts,  393.] 
JVMniBCT  OSTAIirBD  IN   SuiT  AGAINST  CONSTABLE   FOR   OfTIOIAL  MiSOON- 

DVCT  or  neglect  of  daty  is  conclasive  evidence  of  the  liability  of  the  sore- 
tiee  npon  hxs  official  bond,  in  an  action  brought  against  them  to  lecoTcr 
the  atnoont  of  snch  jndgment. 
To  Reodvxr  A0AIN8T  SuBETiES  OT  CONSTABLE,  it  is  Sufficient  to  show  that 
he  was  insolvent  in  fact  when  the  action  was  commenced. 

Ebbob  to  the  common  pleas  of  Luzerne  county]  Action  on 
the  official  bond  of  Evans,  who  had  been  a  constable.  Carver, 
for  whose  use  this  action  was  brought,  had  previously  recovered 


478  Evans  v.  Commonwealth.  [Pcnn. 

a  judgment  against  Evans  alone;  and  when  this  action  was  com- 
menced, Evans  had  applied  for  the  benefit  of  the  insolvent  laws, 
but  had  not  obtained  his  discharge.  Parol  proof  of  his  actual 
insolvency  at  the  time  the  suit  was  brought,  was  given.  The 
court  below  ruled  in  favor  of  the  plaintiff  and  verdict  and  judg- 
ment were  rendered  accordingly. 

Maxwell  and  Kidder,  for  the  plaintiff  in  error. 

Woodumrdf  contra. 

By  Court,  Kennedy,  J.  The  principle  of  Masser  v.  SMcHand, 
17  Serg.  &  B.  354  [17  Am.  Dec.  668],  as  settled  by  a  majority  of 
this  court,  would  seem  to  rule  this  case.  There  it  was  held  that 
a  judgment  against  the  constable  was  not  only  conclusive  against 
his  sureties  as  to  the  misconduct  or  neglect  of  duty  on  the  part 
of  the  constable,  which  was  made  the  ground  of  action  whereon 
the  judgment  was  obtained  against  him,  but  likewise  as  to  the 
amount  of  damages  actually  sustained  by  the  plaintiff.  Accord- 
ing to  the  principle  thus  established,  the  judgment  obtained  by 
the  plaintiff  below  in  the  suit  against  Evans  alone,  as  a  compen- 
sation for  the  damages  which  the  former  sustained  by  reason  of 
the  official  neglect  of  duty  or  misconduct  by  the  latter  being 
conclusive  upon  his  sureties,  who  were  joint  defendants  in  this 
action  with  him  in  the  court  below,  and  the  plaintiffs  in  error 
here,  precluded  all  inquiry  into  the  matters  contained  in  the  first 
and  second  points  of  the  plaintiffs  in  error,  which  were  sub- 
mitted by  them  to  the  court  below  for  their  instruction  on  them 
to  the  juiy.  It  was  not  competent  for  the  plaintiffs  in  error  to 
go  behind  that  judgment,  and  set  up  any  matter  in  this  action 
which  might  have  been  objected  to  the  recovery  therein.  As  the 
answers,  therefore,  of  the  court  below  ought  to  have  been  against 
the  plaintiffs  in  error  directly  upon  their  first  two  points,  they 
can  not  be  injured  thereby;  so  that,  even  if  the  answers  of  the 
court  were  erroneous,  they  have  no  right  to  assign  them  for 
error,  or  claim  a  reversal  of  the  judgment  upon  tiiat  acconni. 
And,  notwithstanding,  it  may  be  that  the  case  of  Miuger  v. 
Strickland  was  decided  against  the  authority  of  the  rule  of 
BJislogy,  which  might  have  been  very  fairly  extracted  from  the 
principles  of  the  common  law,  yet  as  many  cogent  reasons  exist 
for  making  such  case  as  that  and  the  present,  an  exception  tu 
the  general  rule  on  the  subject;  and,  as  it  has,  no  doubt,  been 
looked  upon  as  such  ever  since  it  was  so  determined  in  that  case, 
we  all  now  agree  that  no  change  should  be  made.  Seeing  then 
that  it  has  become  the  settled  rule  of  the  law  in  regard  to  the 
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sureties  in  a  constable's  bond,  that  a  judgment  obtained  in  a 
fiuit  brought  against  the  constable  alone  for  official  misconduct 
or  neglect  of  duty,  will  bind  and  be  conclusiye  upon  them, 
though  not  notified  of  the  suit,  they  must  be  presumed  to  haTe 
known  that  such  was  the  law,  when  they  entered  into  the  bond; 
and  it  must,  therefore,  be  taken  as  a  part  of  their  obligation  or 
agreement,  that  they  were  willing  to  be  so  bound  and  concluded, 
as  often  as  judgment  should  be  so  obtained  against  their  prin- 
cipal; and  hence,  those  who  have  become  sureties  for  constables, 
since  the  establishment  of  the  rule,  in  this  respect,  can  have  no 
reason  to  complain  of  it.  Under  this  view  then,  it  would  seem 
that  the  objection  originally  made  to  the  establishment  and  ap- 
plication of  such  rule  to  the  sureties  of  a  constable  has  lost  its 
force;  and  the  tendency  of  the  rule,  in  its  operation,  being  to 
prevent  creditors  from  being  vezatiously  and  unreasonably  de- 
layed in  having  or  obtaining  execution  of  their  judgments, 
which,  it  is  said,  is  the  life  of  the  law,  strongly  recommends  it 
on  the  ground  of  expediency  and  public  policy. 

The  only  question  remaining  to  be  decided,  arises  out  of  the 
third  error  assigned;  which  is  an  exception  to  the  answer  given 
hj  the  court  to  the  third  point  submitted  by  the  counsel  of  the- 
defendants  below.  By  this  point  the  counsel  of  the  defendants 
below  requested  the  court  to  instruct  the  jury  that  the  plaintiff 
there  could  not  recover,  because  the  constable  had  not  taken  the 
benefit  of,  and  been  finally  discharged  under,  the  insolvent  laws, 
before  the  commencement  of  this  action.  This  instruction  was 
claimed  under  the  nineteenth  section  of  the  act  of  the  twentieth 
of  March,  1810,  amending  and  consolidating  the  acts  of  assem- 
bly giving  justices  of  the  peace  jurisdiction  over  debts  not  ex- 
ceeding one  hundred  dollars,  which  enacts  that  "  any  constable 
who  has  or  may  thereafter  give  security  agreeably  to  law  for  the 
faithful  performance  of  the  duties  of  his  office,  and  afterwards, 
on  neglecting  or  refusing  to  perform  such  duties,  shall  have 
judgment  rendered  against  him  for  such  neglect  or  refusal;  and 
on  being  prosecuted  for  the  recovery  of  such  judgment,  becomes 
insolvent,  abandons  his  country,  or  from  any  other  reason  it 
becomes  impracticable  for  such  judgment  or  judgments  to  be 
recovered  from  such  constable,  as  aforesaid,  etc.,  then,  and  in 
such  cases  only,  the  justice  before  whom  the  judgment  or  judg- 
ments stand  unpaid,  shall  be  and  he  is  hereby  authorized 
and  empowered  to  issue  a  scire  facias,  and  proceed  against  such 
bail  for  the  recoveiy  of  judgments  had  as  aforesaid,  in  the  same 
manner  that  constables  are  now  suable,"  etc.     This  action  hav- 
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ing  been  commenoed  in  the  court  of  common  pleas,  and  not 
before  a  justice  of  the  peace,  it  might  possibly  admit  of  a  ques- 
tion, whether  the  section  of  the  act,  just  read,  be  applicable  to 
it  or  not.  Be  this,  however,  as  it  may,  we  think  the  court  below 
were  not  bound  to  give  the  instnction  required  by  the  counsel 
of  the  defendants  below.  If  the  evidence  given  showed  clearly 
beyond  all  doubt  that  the  constable  was  insolvent  at  the  time 
this  action  was  commenced,  and  therefore  it  had  become  im- 
practicable to  recover  from  him  the  judgment  obtained  against 
him  in  favor  of  the  plaintiff  below,  his  baU,  according  to  the 
plain  and  natural  import  and  meaning  of  the  nineteenth  section 
of  the  act  of  1810,  were  liable  to  be  suled  for  it  upon  their  bond. 
The  insolvency  of  the  constable  here  was  proved  on  the  trial 
most  clearly,  and  not  attempted,  as  it  would  seem,  to  be  con- 
troverted. Before  the  commencement  of  the  action  he  had 
applied  for  the  benefit  of  the  insolvent  laws,  but  did  not  obtain 
a  final  order  of  relief  and  discharge  until  some  time  afterwaxds. 
Judgment  afSrmed. 

The  proposition  stated  in  the  first  sentence  of  the  tyUabns  of  the  prioc^pttl 
esse  is  cited  with  approval  in  the  following  cases:  Snapp  t.  CcmmonweaWk^  2 
P^  St  49;  Qarber  v.  CommimweaJUh,  7  Id.  206;  lA/oid  ▼.  Baarr^  II  Id.  1^ 
Tracy  ▼.  Ooodtom,  5  Meto.  (Mass.)  411. 


Nebhooth  v.  Ai/ehoubbl 

(8  Waxxs,  437.] 
DdINDAMT  in  fljBCTMKNT  MAT  SXT  UP  TiTLB  AdVBBSB  tO  thst  of  a 

with  whom  he  had  previoosly  entered  into  a  contract  for  the  title,  U, 
fore  he  took  possession,  he  gave  notice  to  snch  person  that  he  woold 
not  take  possession  under  him. 

Ebbob  to  the  common  pleas  of  Union  county.  Ejectment  for 
a  tract  of  land.    The  opinion  states  the  case. 

MerriU,  for  the  plaintiff  in  error. 

MiJUer^  for  the  defendant  in  error. 

By  Court,  EmnnEDT,  J.  This  cause  is  presented  now  under 
an  entirely  different  aspect  from  what  it  was  when  here  bef oze» 
upon  a  former  writ  of  error.  It  appeared  from  the  paper-book, 
which  we  had  then  of  the  case,  that  Nerhooth  had  taken  posses- 
sion of  the  land,  under  an  agreement  made  previously  ^th 
Althouse,  and  without  contesting  that  fact,  offered  to  show  that 
he  held  the  land  under  a  right  or  claim  altogether  adTerse  to 
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that  of  Alihoiifle,  which  the  court  below,  as  it  appeared,  per* 
niitted  hixn  to  do.  In  this  we  thought  there  was  error,  and 
therefore  reversed  the  judgment.  It  may  be,  however,  that, 
from  want  of  care  and  proper  attention  in  malring  the  paper* 
book  at  that  time,  the  case  was  not  presented  to  us  under  the 
same  view  in  which  the  court  below  had  it  before  them;  and  as 
no  written  opinion  of  this  court  seems  to  have  been  given,  it  is 
also  most  likely  that  on  the  late  trial  of  the  cause,  some  misap- 
prehension existed  in  regard  to  the  question  which  we  had  de- 
cided. I  am  the  more  inclined  to  think  that  some  mistake  mtist 
have  been  committed,  in  stating  the  case,  because  the  court  be- 
low, on  the  late  trial,  seems  to  have  applied  our  decision  to  a 
case  that  never  was  before  us.  According  to  the  statement  of 
the  case,  however,  as  we  have  it  now,  the  defendant  below,  who 
is  the  plaintiff  in  error  here,  not  only  denied  his  having  gone 
into  possession  under  Althouse,  the  plaintiff  below,  but  offered 
to  prove  that  his  possession  was  adverse  to  Althouse  from  its 
first  commencement;  and  that  although  he  had  entered  into  a 
written  agreement,  bearing  date  the  twenty-fifth  day  of  August, 
1834,  with  Althouse,  for  the  purchase  of  tiie  land,  under  which 
he  was  to  have  the  possession  of  it  delivered  to  him  by  Althouse, 
on  the  first  day  of  November  then  following,  yet  that  he  gave  Ale- 
house some  two  or  three  weeks  after  the  date  of  the  agreement, 
while  Althouse  was  still  in  possession  of  the  land,  notice  that 
he,  Nerhooth,  would  not  go  into  the  possession  under  Althouse: 
that  he  afterwards,  on  the  twentieth  of  January,  1836,  entered 
into  a  written  agreement  with  George  Weirick,  agreeing  to  unite 
with  this  last-named  person  in  procuring  a  titie  to  the  land,  as 
vacant,  from  the  commonwealth;  that  in  February,  1836,  he 
took  possession  of  the  land  under  this  agreement  with  Weirick, 
and  on  the  twenty-third  of  February,  1836,  obtained  a  warrant 
for  it  from  the  commonwealth,  had  a  survey  made,  in  pursu- 
ance thereof,  on  the  fourth  of  May  in  the  same  year;  and  more- 
over offered  to  prove  that  Weirick  had  a  written  agreement  with 
Althouse,  dated  March  6,  1831,  by  which  it  was  agreed  between 
Weirick  and  Althouse,  that  as  the  land  in  question  was  believed 
to  be  vacant,  the  latter  should  enter  and  make  a  settlement 
thereon  with  his  family,  as  soon  as  it  could  conveniently  be 
done,  for  their  joint  b^iefit;  and  at  their  equal  and  joint  ex- 
pense, afterwards  procure  a  perfect  title  for  the  land  from  the 
commonwealth. 
This  evidence,  however,  was  objected  to  by  the  counsel  for  the 

below,  and  the  court  below  being  given,  as  would  seem, 
vwo.  Vol..  XXXIV— n 
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to  understand  somehow  that  our  decision  in  the  case,  when  here 
before,  rendered  the  evidence  thus  ofiEered  inadmissible,  rejected 
it.     The  defendant  below  having  disclaimed  taking  possession 
under  the  agreement  with  the  plaintiff  below,  and  still  refusing 
to  fulfill  or  abide  by  it,  the  latter  declared  his  determination  to 
take  the  defendant  at  his  word,  and  consider  the  agreement  made 
between  them  no  longer  binding  on  him,  declared  on  the  trial 
that  he  brought  this  action  to  recover  the  possession  of  the  land 
as  the  absolute  owner  of  the  whole  of  it,  seeing  Weirick,  as  well 
as  the  defendant  below,  had  forfeited  all  right  or  claim  to  it  by 
their  having  combined  together,  and  having  taken  from  the  state 
a  warrant  for  the  land,  leaving  the  improvement  and  settlement, 
made  by  the  plaintiff  below,  altogether  out  of  view,  for  the  pur- 
pose of  defrauding  him  of  his  right  to  it.    Now  it  may  be  that 
Nerhooth  and  Weirick  have  acted  in  such  a  manner  towards  Alt- 
house,  as  to  preclude  themselves,  or  either  of  them,  from  claim- 
ing an  interest  in  the  land  under  the  agreements  which  they 
severally  made  with  him;  but  the  counsel  for  the  plaintiff  below 
was  mistaken,  if  he  supposed  that  he  could  have  such  question 
decided  in  favor  of  his  client  by  objecting  to  and  excluding  the 
evidence  offered,  which,  as  it  appears  to  me,  could  not  have  op- 
erated unfavorably  to  him,  unless  the  defendant  below  had  gone 
farther,  and  proved  a  relinquishment  of  all  daim,  on  the  part 
of  the  plaintiff  below,  to  the  land.     Or  if  the  counsel  for  the 
plaintiff  below  conceived  that  he-  was  entitled  to  recover  back 
the  possession  of  the  land,  because  the  defendant  below  had 
taken  possession  under  an  executory  contract  for  the  purchase 
of  it,  and  had,  after  obtaining  the  possession,  disclaimed  hold- 
ing under  such  contract,  he  might  have  been  right  in  thinlring 
so,  but  then,  although  he  had  given  evidence  tending  to  prove 
that  the  fact  was  so,  still  that  was  no  reason  why  the  defendant 
below  should  be  precluded  from  giving  evidence  going  to  dis- 
prove the  fact  of  his  having  taken  the  possession  of  the  land  un- 
der such  agreement  with  the  plaintiff  below,  by  showing,  as  he 
proposed  to  do,  that  he  had  given  the  plaintiff  notice  before  the 
plaintiff  left  the  possession,  that  he  would  not  take  the  land  at 
all  imder  the  agreement  which  he  had  made  with  the  plaintiff; 
and  that,  when  he  did  go  into  possession,  afterwards,  it  was  un* 
der  the  agreement  which  he  made  with  Weirick.    And  very  pos- 
sibly it  might  have  been  requisite  to  have  gone  still  farther,  in 
order  to  have  satisfied  the  jury  that  he  had  not  deceived  the 
plaintiff  below  about  taking  possession,  and  for  this  purpose,  to 
have  shown  that  he  also  gave  the  plaintiff  below  previous  notice 
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of  his  intention  to  take  the  posaeBsion  of  the  land,  at  the  time 
he  did,  under  Weiiick. 

It  is  dear,  however,  that  all  the  evidence  in  relation  to  this 
question  ought  to  have  gone  to  the  jniy,  as  it  was  a  question  of 
fact,  and  therefore  proper  to  be  decided  by  them  alone,  after 
they  had  heard  all  the  evidence  on  the  part  of  the  defendant  be- 
low as  weU  as  the  plaintiiF.  And  supposing  the  defendant  below 
had  been  permitted  to  give  all  his  evidence,  and  he  had  satisfied 
the  jury  that  he  did  not  take  possession  of  the  land  under  the 
plaintiff;  then  the  plaintiff  might  have  shown  and  relied  on 
prior  right  to  recover  the  possession  of  the  land  arising  from 
settlement  and  improvements  made  upon  it  long  before  the  com- 
roenoement  of  the  title  under  which  the  defendant  professed  to 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bibd  v.  Smixh. 

(8WAin»484.] 

BzomsrTB  Bioar  to  Navioats  Waters  or  Pubuo  Rivsb  ean  only  be  ae- 
qniied  by  a  grant  from  the  publio.  A  grant  of  each  a  right  can  never  be 
preenmed  from  length  of  time. 

Owran  or  Shobxs  or  Navioablb  Rivxrs  havs  Powxb  to  Control  Bight 
of  embarkation  and  landing,  even  at  the  tenninns  of  a  pnblic  road. 

RzcuTBivB  Bight  to  Laud  Firbt  at  Point  on  bank  of  navigable  riTer 
may  be  premimed  from  ezohudve  enjoyment  of  inch  right  for  a  long 
period  of  time.  And  the  jnry  onght  to  premime  the  right  to  be  exclnaive 
whenever  iti  valne  woold  be  leaeened  in  the  least  degree  by  partidpation. 

UsB  or  AH  Easbismt  Nud  hot  bh  Absolutblt  OoHTiNiTons  in  order  to 
aflfiMt  a  pardhaaer  with  notice  of  iti  eziatenoe;  it  ii  sniBoient  that  there 
it  aometiilttg  in  the  aspect  of  the  premises  to  pnt  the  porohaser  on  his 
guard. 

KasEHXVT  iH  Lahd  Held  bt  a  Cohnsotioitt  Tttli  ii  not  affscted  by  a 
grant  of  that  title  from  Pennsylvania,  where  the  latter  grant  oonfirmed 
the  Oonneotient  title. 

Admosiohb  or  Grantor  or  Land,  Madb  whilr  hi  Owhsd  it,  are  com- 
petent evidence  against  one  claiming  under  him. 

Timnii  or  Baskhxnt  is  Ck>MrvnNT  Withess  vor  Lbbsbe  in  an  action  by 
the  latter  for  a  distorbance  thereof. 


Ebbob  to  the  common  pleas  of  Luzerne  ooimiy.  Action  on 
the  case  to  recover  damages  for  disturbing  the  plaintiiF's  right 
nnintermptedlj  to  navigate  across  the  Susquehanna  river  at  his 
ancient  feny.  The  plaintiff  was  lessee  from  Lucy  Jenkins,  and  on 
the  trial  the  lessor  was  offered  as  a  witness  by  the  plaintiff,  and 
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reoeiyed  against  the  objection  of  the  defendant.     The  only  con- 
troyersy  respected  the  right  to  land  on  the  west  side  of  the  riyer. 
It  appeared  from  the  eyidence  that  forty-six  years  ago  Stephen 
and  Thomas  Jenkins  settled  upon  land  on  the  west  fdde  of  the 
riyer,  and  about  the  same  time  Thomas  Jenkins  established  a 
ferry.     In  an  ordinary  pitch  of  water  the  landing  was  upon 
the  road  which  he  had  opened  upon  his  own  land  between  him 
and  his  brother  Stephen.    Thomas  did  all  the  fenying  for  some 
time,  landing  at  low  water  and  sometimes  at  yery  high  water 
upon  Stephen's  land.    Prior  to  1806  or  1807,  Stephen  had,  at 
times,  claimed  to  haye  a  right  to  ferry  across  the  riyer,  but  about 
that  time  a  reference  of  this  claim  was  had  between  the  brothers, 
and  from  that  time  Stephen  ceased  to  make  any  claim  to  the  ferry. 
Thomas  occupied  the  ferry  until  he  died  in  1812,  when  he  de- 
yised  the  profits  of  the  feny  to  his  wife  Lucy,  during  herwidow- 
hood,  and  she  continued  to  occupy  it  until  March,  1837,  when 
she  leased  it  to  the  plaintiff.    Prior  to  the  commencement  of 
this  suit,  the  defendant  appears  to  haye  used  the  feny  in  trans- 
porting one  man  and  a  horse  across.    Until  this  act  of  the  de- 
fendant no  one  attempted  to  interrupt  the  enjoyment  of  the  feny 
for  about  forty-six  years.    The  defendant  claims  the  right  to  have 
a  ferry  on  the  ground  that  he  is  the  tenantof  Elam  Stockbrid^, 
who  owns  the  land  on  the  west  side  of  the  riyer  by  yirtue  of  a 
conyeyance  from  Peter  Polen,  who  acquired  the  right  and  title  of 
Stephen  Jenkins.    It  also  appeared  in  eyidence  that  both  Thomas 
and  Stephen  Jenkins  held  their  lands  under  Connecticut  titles, 
and  that  in  1808  acertificate  was  granted  to  Stephen  forthe  land 
wherethe  boats  were  accustomed  to  land.    The  other  facts  suffi- 
ciently appear  from  the  opinion. 

Woodward,  for  the  plaintiff  in  error.  • 

Wright  and  MjumoeU,  contra. 

By  Court,  Gibson,  C.  J.  Some  of  the  points  presented  are 
comparatiyely  unimportant;  and  as  it  is  intimated  that  the  cause 
has  not  been  brought  here  merely  for  reyersal,  we  haye  turned 
our  attention  particularly  to  those  which  inyolye  principles  of 
right. 

Oyer  the  surface  of  a  public  riyer,  riparian  owners  haye  no 
peculiar  right.  Such  is  the  principle  of  Car9on  y.  Bhuer,^  and 
Shrunk  y.  The  SchuyUdU  Navigation  Company,*  which  seem  to 
baye  put  the  public  rights  of  nayigation  and  fishery  on  the  same 
footing.    The  right  of  nayigation,  transyerse  or  otherwise,  being 
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enjoyed  in  common,  is  susceptible  of  exclusive  appropriation 
only  by  grant  from  the  public,  to  whom  it  belongs;  and  we  have, 
consequently,  no  such  thing  as  a  ferry  by  prescriptive  right,  or 
presumptive  grant  of  exclusive  navigation  from  length  of  time. 
The  doctrine  of  nvUwm  tempua  alone,  would  prevent  a  title 
drawn  from  a  source  so  like  the  statute  of  limitations,  from  be- 
ing set  up  against  the  commonwealth  or  her  grantee.  The 
foundation,  however,  of  what  is  nearly  as  effective,  is  the  power 
which  the  owners  of  the  shores  have  to  control  the  subservient 
and  indispensable  right  of  embarkation  and  landing.  The  exist- 
ence of  such  a  power  over  even  the  terminus  of  a  public  road,  is 
established  by  Chambers  v.  Fury^  and  Cooper  v.  Smiihy*  cited  in  the 
argument,  as  well  as  by  Chess  v.  Manovm^  3  Watts,  219.  The  pre- 
smnptiye  grant  of  an  incorporeal  right,  sustained  as  it  is  by  analogy 
to  the  statute  of  limitations,  is  founded  in  an  adverse  assertion 
of  right,  and  can  have  no  place  in  respect  to  a  thing  of  which 
there  can  not  be  an  adverse  use;  consequently,  it  can  have  no 
place  in  respect  to  a  river  which  is  navigated  b7  general  license, 
pursuant  to  which  the  individual  does  nothing  to  challenge  the 
general  right.  The  principle  of  these  presumptive  grants  has 
been  carried  farther,  in  some  respects,  than  the  admitted  foun- 
dation of  it  would  seem  to  warrant;  as  in  the  case  of  ancient 
lights,  which  happen  not  to  be  an  annoyance  to  the  premises 
they  serve  to  overlook,  and  which  would  rather  encourage  a  sup- 
position of  indifference  on  the  part  of  the  owner  than  a  want  of 
right  to  obstruct  them,  inasmuch  as  no  man  is  bound  to  inclose 
his  ground  to  prevent  his  neighbor  from  looking  at  it.  Even  as 
regards  acts  of  apparent  usurpation,  the  rule  is  that  they  must 
be  such  as  in  their  nature  cany  with  them  an  assertion  of  right. 
Thus,  in  Doe  v.  Beed,  5  Bam.  &  Aid.  232,  the  jury  were  not 
allowed  to  presume  a  conveyance  after  a  possession  of  fifty 
years,  as  a  creditor  under  a  judgment;  and  Ohief  Justice  Abbot 
added,  that  these  presumptions  had  been  carried  too  far. 
Doubtless  they  have,  where  the  possession  or  use  bore  nothing 
on  its  face  like  a  pretension  of  title.  In  point  of  reason,  no 
lapse  of  time,  bearing  any  proportion  to  the  period  of  the  stat- 
ute, ought  to  require  an  exertion  of  a  man's  right  merely  to  show 
that  he  had  not  parted  with  it,  when  there  was  nothing  in  the 
situation  or  possession  of  the  property  to  indicate  that  he  had; 
and  such  is  the  principle  which  ruled  the  case  of  Buiz  v.  Ihrief 
2  Rawle,  218,'  where  it  was  held  that  the  reservation  of  a  right 
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to  swell  water  on  the  land  of  an  adjoining  owner  was  not  lost 
merely  because  it  had  not  been  exerted  for  thirty-two  years. 
Yet  a  window,  which  enables  the  occupant  of  it  to  pry  into  the 
domestic  economy  of  his  neighbor,  is  a  nuisance  whose  con- 
tinuance  can  be  explained  only  by  a  want  of  right  to  abate  iL 
Perhaps  the  apparent  difficuliy  of  reducing  all  the  deciaionB  on 
this  head  to  principles  of  reason,  arises  from  a  tendency  in  the 
judicial  mind  to  generalize,  without  stopping  to  dispose  of  upe- 
cific  differences.  The  rights  of  the  parties  here,  however,  aie 
determinable  by  the  plaintiffs  occupancy,  not  of  the  stream, 
but  of  the  shore. 

Had  the  judge  therefore  charged,  as  it  is  imputed  to  him, 
that  an  exclusiye  right  might  be  gained  by  an  exclusive  occu- 
pancy betwixt  the  shores,  he  would  have  been  in  error;  but  he 
pointedly  said  that  no  other  advantage  could  be  had  on  the 
water  than  was  had  from  the  ownership  of  the  land.  But  the 
wrong  charged  in  the  declaration  is  a  disturbance,  not  of  the 
plaintiff's  easement  in  the  landing,  but  of  an  alleged  right  to  the 
ancient  ferry;  and  hence  it  is  argued,  the  evidence  did  not  sup- 
port the  count.  Had  there  been  a  prayer  for  direction  to  that 
effect,  it  must  have  prevailed,  for  the  variance  would  have  been 
fatal;  but  nothing  like  it  is  perceptible  on  the  record:  and,  in- 
deed, to  have  defeated  the  plaintiff  on  that  ground,  would  only 
have  protracted  the  contest,  by  reserving  the  determination  of 
the  right  for  another  lawsuit.  In  starting  the  point  here,  the 
defendant  has  slipped  his  time. 

The  titie  to  the  locus  in  quo  is  in  the  defendant's  lessor,  and 
a  material  question  was  whether  the  plaintiff  had  not  acquired 
an  exclusive  right  to  use  it,  by  a  presumptive  grant  of  one  of  the 
lessor's  predecessors;  as  to  which,  the  judge  charged  that  a 
grant  presumed  from  exclusive  enjoyment  is  also  exclusive.  The 
extent  of  the  right  is  doubtiess  determinable  by  the  nature  of 
the  use;  and  the  principle  admits  of  a  ready  application  to  posi- 
tive enjoyment,  in  order  to  carry  the  right  to  the  extent  of  it, 
the  difficulty  being  to  know  whether  it  may  not  be  earned  even 
farther  by  a  "want  of  actual  participation  on  the  other  side. 
There  is  a  plain  implication  of  exclusive  right,  where  the  full 
benefit  of  the  supposed  grant  could  not  be  had  from  a  concur- 
rent enjoyment  of  it;  as  in  the  case  of  a  pew  barely  sufficient  to 
accommodate  the  occupant's  family.  In  the  case  of  a  way,  the 
right  is  not  necessarily  exclusive,  as  was  admitted  in  Kirkham  v. 
Sharp,  1  Whart.  333  [29  Am.  Dec.  57].  The  rule  seems  to  be, 
that  the  grant  shall  not  be  extended  beyond  the  purpose  to  be 
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answered  by  it;  nor  ought  it  in  reason  to  be.  The  presumption 
being  that  there  was  an  actual  grant,  there  is  no  room  to  sup- 
pose the  grantee  paid  for,  or  the  grantor  parted  with,  more 
than  was  adequate  to  the  purpose.  Accordingly,  in  Martin  v. 
OMe,  2  Camp.  322,'  a  plaintiff  who  prescribed  for  a  window 
which  admitted  more  light  than  was  necessary  for  the  business 
of  a  malthouse,  of  which  it  was  jMurt,  was  not  allowed  to  main- 
tain an  action  for  the  erection  of  a  wall  which  shut  out  the 
excess.  The  proper  inquiry  below,  then,  was  whether  the  privi- 
lege to  land  passengers  on  the  defendant's  soil,  would  have 
been  curtailed  by  a  concurrent  use  of  it;  and  it  presented  a 
question  of  fact,  which  was,  perhaps,  not  of  easy  solution.  The 
place  was  used  only  at  high,  or  veiy  low  water,  and  at  irregular 
times  of  the  day.  A  common  landing  might  be  alternately  used 
without  collision,  by  boats  plying  exactly  at  stated  intervals, 
and  even  that  is  barely  possible;  but  the  difficulty  is  insur- 
mountable where,  as  on  our  fresh-water  rivers,  the  ferry-boat 
plies  whenever  a  passenger  presents  himself.  In  all  such  cases, 
the  jury  ought  to  presume  the  right  to  be  exclusive,  whenever 
its  value  would  be  lessened  in  the  least  degree,  by  participation. 
In  addition  to  the  presumption  from  the  enjoyment,  there  was 
at  least  some  parol  evidence  of  an  exclusive  grant,  which  was 
also  for  the  consideration  of  the  jury. 

Another  material  question  was  whether  the  use  of  the  ease- 
ment had  been  so  notorious  as  to  give  notice  of  it  to  subsequent 
purchasers.  At  common  law  an  innocent  purchaser  of  a  legal 
title  took  it  clear  of  trusts  and  equities,  but  not  of  legal  con- 
veyances, whether  known  to  him  or  not;  but  our  recording  acts, 
which  designed  to  make  all  conveyances  matter  of  record  notice, 
put  even  legal  conveyances  on  the  footing  of  equities.  An  actual 
conveyance  of  a  title  to  an  easement  is  a  legal  one,  which  admits 
of  registration,  but  a  conjectural  one  does  not;  and  hence  a 
necessiiy  to  affect  a  purchaser  of  the  soil,  with  notice  of  the  latter 
through  some  other  channel  than  the  public  register.  By  BU-' 
Hngion  v.  Welah,''  it  was  settled  that  possession,  to  have  that 
effect,  must  be  several,  distinct,  and  so  notorious  as  to  strike  the 
eye.  It  was  not  said  that  it  must  be  continuous  and  unceasing; 
nor  could  the  enjoyment  be  so,  in  the  case  of  an  easement,  for 
it  could  not  be  kept  so  uninterruptedly  in  use  as  to  leave  the 
notoriety  of  it  without  break  or  interval;  and  a  rule  so  strict  as 
to  require  it,  would  extinguish  the  title  to  it  at  the  coming  in  of 
the  first  purchaser.    The  law,  however,  is  not  so  unreasonable 
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as  not  to  allow  those  ordinaiy  intermissions  that  axe  incidesit  to 
the  business  to  which  the  easement  is  subservient.  MoreoTer, 
it  is  sufficient,  where  it  exists,  that  there  is  something  in  the 
aspect  of  the  premises  to  put  a  purchaser  on  his  guard.  In 
Alexander  v.  KetTj  2  Eawle,  83  [19  Am.  Dec.  616],  a  question 
was  made,  whether  the  purchaser  of  a  mill  was  bound  to  take 
notice  that  the  dam  sometimes  flooded  the  land  of  an  adjoining 
proprietor;  and,  as  the  probability  of  the  fact  was  apparent  to 
the  eye,  it  was'  held  that  there  was  enough  to  lead  him  to  an 
inquiry.  In  like  manner,  was  there  not  enough  to  lead  the 
defendant's  lessor  and  his  predecessor  to  the  fact  that  the  land 
below  was  occasionally  used  for  the  purposes  of  this  f erxy,  when 
it  is  considered  that  the  upper  landing,  with  its  road,  was  but 
a  few  yards  above  the  plaintiff's  boundaiy  ?  that  it  was  obvious 
a  boat  could  not  reach  it  at  high  water  ?  and  that  to  meet  such 
a  contingency,  there  was  a  visible  landing-place,  v^ith  a  road  to 
it,  at  the  locus  in  qtio,  the  object  of  which  must  have  been  sug- 
gested by  the  aspect  of  the  premises? 

It  is  argued,  however,  that  the  certificate  of  the  oommission- 
ers  in  1808  was.  the  origin  of  a  new  grant  which,  supplanting 
the  Oonnecticut  title,  purged  the  land  of  its  incumbrances;  and 
that  it  consequently  extinguished  any  grant  of  the  easement  in 
question,  which  existed  at  the  time.  The  act  of  1799  and  its 
supplements,  however,  were  passed,  not  to  extinguish,  but  to 
confirm  the  Oonnecticut  title  within  a  particular  district.  The 
primary  one  was  treated  as  confirmatory  in  Avery  v.  DaHey,  4 
Serg.  &  B.  281;'  and  that  it  was  not  siyled  so  in  the  act  itself, 
is  probably  because  an  obnoxious  act  bearing  that  name  had 
just  been  repealed.  Its  provisions,  however,  were  oonfirmatoiy. 
Its  declared  object  was  to  ascertain  the  settler's  rights  for  con- 
firmation by  a  patent,  and  it  would  have  been  strange  had  not 
their  accessories  also  been  confirmed.  It  is  certainly  true,  thai 
a  conveyance  on  the  basis  of  a  Connecticut  right,  was  declared 
to  be  illegal  by  the  act  of  1802,  and  it  must  be  admitted  that 
scruples  were  felt  by  some  of  us  on  that  head  in  Barney  ▼.  5ui- 
ton*  which  was  consequently  ruled  on  another  point;  but  from 
the  operation  of  that  act  were  expressly  excluded  all  the  lands 
in  the  seyenteen  townships  which  were,  or  should  be,  submitted 
to  the  commissioners  under  the  act  of  1799.  Even  had  the 
assertion  of  such  a  title  been  previously  unlawful  on  grounds  of 
general  policy,  the  proviso  would  have  implicitly  legitimated  it 
in  the  excepted  instances.    But  it  was  prospectively  legitimated 
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bj  the  act  of  1799  itaelf ,  which  it  was  not  the  paxpoae  of  the 
act  of  1802,  in  the  least,  to  repeal  or  disturb;  for  the  rights  of 
the  settlers  could  not  be  ascertained  without  receiving  and  act- 
ing on  their  conveyances  as  they  might  stand  at  the  time.  The 
evidences  of  their  title  were  to  be  delivered  up  and  deposited  in 
the  land  office,  but  not  canceled;  for  a  certified  copy  of  one  of 
them  was  allowed  to  be  competent  evidence  in  Garhhnff  v.  An- 
der9on^^  a  case  which  is  decisive  of  the  present;  for  it  is  impos- 
sible to  understand  why  an  incumbrance  l^  grant  shall  be  void, 
while  an  incumbrance  by  judgment  shall  be  valid. 

It  is  scarce  necessary  to  add  that  the  admissions  by  a  grantor 
of  the  land,  while  he  owned  it,  were  competent  evidence  against 
the  defendant  claiming  under  him;  or  that  the  widow,  from  whom 
the  plaintiff  derives  title,  was  a  disinterested  witness.  She  had 
conyeyed  her  whole  estate  in  the  premises  without  warranty  or  cov- 
enant, and  though  there  was  a  parol  agreement  by  the  plaintiff 
to  pay  her  a  yearly  stipend,  its  continuance  was  not  dependent 
on  the  enjoyment  of  the  easement.  The  bills  of  exceptions  are 
therefore  groundless. 

Judgment  affirmed. 

Kavioabui  Streams,  Law  Bslatdto  to:  See  Laaumg  v.  8mUh,  21  Am. 
Dea  89,  note  101;  AUomey-geMral  v.  jftetwu,  22  Id.  626. 

Dbola&atioms  or  Fobmxb  Owvkb  as  to  Titli,  whsn  ApiUMnwji;  See 
Demmg  v.  OatrrtngUm^  90  Axn.  Deo.  691,  note  605,  where  the  other 
tfaieseriee  ereooUected. 


Hood  v.  Fahmebiook. 

[8  WAxn,  480.] 
OhB  AOXING  A8    ATTOliNBT    FOB    ANOTHKB   OBTAJUra    KHOWLIDOB 

from  which  a  trust  would  arise,  and  afterwards  becomes  the  attorney  of 
a  Babeeqnent  porchaser  in  an  independent  and  unconnected  tranirtiop, 
his  previous  knowledge  is  not  notice  to  such  other  person  for  whom  he 


Bora  Yum  Pubghaskb  iok  Valuablb  GoNSiDxaATioN  is  PBorsonED  un- 
der the  statutes  13  and  27  Eliz.,  as  adopted  in  this  country,  whether  he 
pqrehnses  from  a  fraudulent  grantor  or  a  fraudulent  grantee,  and  there  is 
no  difference  in  this  respect  between  a  deed  to  def  mud  subsequent  cred- 
itors and  one  to  defraud  subsequent  purchasers. 

Ebbob  to  the  common  pleas  of  Meroer  county.  Ejectment  for 
a  house  and  lot.  In  the  court  below,  the  plaintiff,  Fahnestock, 
gave  in  evidence  the  record  of  a  judgment  recovered  by  him 
against  Jacob  and  James  Henington;  execution  and  sale  there- 
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on  in  August,  1834,  to  the  plaintiff,  and  a  Bheziffs  deed  for  the 
house  and  lot  in  question.  Also  the  deposition  of  Soott,  show- 
ing that  in  1820,  deponent  sold  the  lot  to  Jacob  Henington; 
that  two  years  after,  and  after  the  house  was  built  by  Jaoob,  he 
came  to  deponent,  said  that  James  had  worked  a  good  deal  for 
him,  and  asked  deponent  to  lift  the  deed  made,  and  make  a  deed 
to  James  Henington;  that  deponent  made  the  deed  some  tuae 
after;  that  this  deed  was  brought  to  deponent  for  execution  by 
Messrs.  Bank,  Foster,  and  Jacob  Henington;  that  Jamee  paid 
deponent  nothing  for  it,  and  had  no  means  to  do  so.  The  de- 
fendant gave  in  evidence  a  deed  from  Scott  to  James  Hening- 
ton, dated  June,  1822;  a  judgment,  in  Hood  v.  James  Henington^ 
dated  June,  1823;  execution  and  sale  in  1824,  to  A.  McGKll. 
The  bond  on  which  judgment  was  entered  was  dated  June  29, 
1823,  in  the  handwriting  of  Jacob  Henington.  Also  the  depo- 
sition of  A.  McGill,  showing  that  he  was  the  bail  of  Jaoob  and 
James;  that  James  offered  hi3  own  judgment  to  deponent,  who 
refused  to  take  it  unless  he  brought  a  written  statement  from 
Jacob  that  he  did  not  claim  the  house  in  dispute;  that  he  brought 
the  writing,  and  he  sold  the  lot  at  sheriff's  sale,  and  became  the 
purchaser,  and  afterwards  conveyed  to  Hood  for  the  same  pric^ 
that  he  gave  for  it;  Mr.  Banks  drew  the  deed  from  deponent  to 
Hood;  deponent  purchased  to  indemnify  himself  as  bail,  and 
sold  to  Hood  to  release  him  from  his  responsibiliiy;  he  believed 
at  the  time  that  the  house  was  Jacob's,  and  that  was  his  reason 
for  requiring  the  writing,  and  a  subsequent  verbal  disclaimer  of 
ownership.  There  was  proof  that  Jacob  built  and  paid  for  the 
house;  that  he  rented  it,  and  received  the  rent  for  it,  or  occu- 
pied it  himself,  ever  since  it  was  built.  Also  the  record  of  a 
judgment  in  favor  of  the  plaintiff  against  Jacob  Henington,  of 
Jime  term,  1823,  for  six  hundred  and  forty-two  dollars,  with  in- 
terest from  April,  1822;  and  judgments  in  Mercer  couniy  against 
Jacob  Henington,  before  the  date  of  the  deed  from  Scott  to 
James  Henington,  amounting  to  ten  thousand  six  hundred  and 
seventy-one  dollars  and  nineteen  cents.  There  was  also  read  in 
evidence  a  settlement  between  Jacob  and  James,  dated  January, 
1821.  The  following  errors  were  assigned:  1.  The  court  erred 
in  charging  the  jury  ''  that  if  the  defendant  had  notice  of  the 
transaction  between  Scott,  Jacob,  and  James,  the  plaintiff  would 
be  entitled  to  recover."  2.  In  charging  the  jury  that  the  dis- 
claimer of  title  made  by  Jacob,  in  writing  and  by  parol,  was  not 
to  operate  in  favor  of  defendant.  3.  In  answering  in  the  nega- 
tive the  following  point  of  the  defendant,  viz.,  that  the  employ- 
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ment  of  BazilDB  by  Hamilton  and  Hood,  to  diaw  a  deed  from 
McGill  to  them,  when,  at  the  time,  he  knew  of  a  trust  arising 
out  of  the  land  from  haying  drawn  the  deed  from  Scott  to  Hen- 
ington,  is  not  legal  notice  of  said  trust  to  said  Hamilton  and 
Hood. 

Holsiein,  for  the  plaintiff  in  error. 

Pearson  and  Forward,  for  the  defendant  in  error. 

By  Court,  SBBOXAirr,  J.  The  first  and  second  errors  are  un» 
supported;  but  in  the  matter  assigned  as  the  third  error,  the 
court  answered  the  defendant's  point  incorrectly.  It  is  now 
weU  settled  that  if  one  in  the  course  of  his  business  as  agent, 
attorney,  or  counsel  for  another,  obtain  knowledge  from  which 
a  trust  would  arise,  and  afterwards  become  the  agent,  attorney, 
or  counsel  of  a  subsequent  purchaser  in  an  independent  and  un- 
connected transaction,  his  previous  knowledge  is  not  notice  to 
such  other  person  for  whom  he  acts.  The  reason  is,  that  no 
man  can  be  supposed  always  to  cany  in  his  mind  the  recollec- 
tion of  former  occurrences;  and,  moreover,  in  the  case  of  the  at- 
torney or  counsel,  it  might  be  contrary  to  his  duiy  to  reveal  the 
confidential  communications  of  his  client.  To  visit  the  prin- 
cipal with  constructive  notice,  it  is  necessary  that  the  knowl- 
edge of  the  agent  or  attorney  should  be  gained  in  the  course  of 
the  same  transaction  in  which  he  is  employed  by  his  client.  The 
court,  therefore,  we  think,  erred  in  the  answer  to  the  de- 
fendant's third  point,  which  is,  in  substance,  the  same  as  their 
answer  to  the  plaintiff's  sixth  point. 

Another  ground  has  been  taken  by  the  plaintiff,  in  the  argu- 
ment here,  that  the  deed  from  James  Henington  was  void  by 
13  Eliz.,  even  though  Hood,  the  defendant,  was  a  boTiafide  pur- 
chaser for  a  valuable  consideration — ^that  statute  protecting  only 
the  bona  fide  purchaser  from  the  fraudulent  grantor,  and  not 
from  the  fraudulent  grantee.  The  current  of  authorities,  how- 
ever, in  this  country,  is  to  the  contrary.  It  is  now  the  settled 
American  doctrine,  that  a  bona  fide  purchaser  for  a  valuable  con- 
sideration is  protected  under  the  statutes  of  13  and  27  Eliz.,  as 
adopted  in  this  coimtry,  whether  he  purchases  from  a  fraudu- 
lent grantor  or  fraudulent  grantee,  and  that  there  is  no  differ- 
ence in  this  respect  between  a  deed  to  defraud  subsequent  cred- 
itors and  one  to  defraud  subsequent  purchasers:  18  Johns.  515;* 
2  Mason,  252;'  14  Mass.  245;'  2  Pick.  184;'  1  Ashm.  129.' 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

1.  Amienen  ▼.  RoherU,  0  Am.  Deo.  %i6.  3.  Bridgt  t.  Bgglutim,  7  Am.  Deo.  909. 

t.  Beam  r.  Smith.  4.  8<mm  T.  BrmMT,  18  Am.  D«e.  406. 

S.  TftOMMMOfl  T.  JfaCiOii. 
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Nones  TO  CovNSKL,  IN  THB  SAMB  Tbansaotion,  U  notioe  to  his  client: 
3ame$  ▼.  MeOUnUm^  23  Am.  Dee.  82. 

Aoint'8  KirowLBDOB  or  Mattxbs  within  scope  of  his  employment,  is  the 
knowledge  of  his  principal:  See  note  to  J^firey  ▼.  Biffeiow,  28  Am.  I>ea  481, 
«ad  cases  there  cited. 

Bona  rmi  Pubohasbb  tbom  Fraudulent  Pubchabul  gets  a  good  title: 
4Bee  note  to  Price  v.  JunUn,  28  Am.  Deo.  688,  and  the  cases  there  ooUeoted. 

Thb  principal  oasb  is  oitkd  in  Knovff  v.  Thompmm^  16  F^  St.  964,  to  the 
point  that  whatever  puts  a  party  on  inquiry  amounts  to  notice,  proyided  the 
•inquiry  wonld  lead  to  the  knowledge  of  the  requisite  fact,  by  the  ezerass  of 
^ifdinary  diligence  and  understanding. 


Abbott  v.  Commonwealth. 

[8  Wattb.  617.] 

BsPBAL  fi§  Statutb  whilb  Prosbcution  undkr  it  is  Penddto,  puts  an 
end  to  Buoh  prosecution,  unless  there  is  a  saving  clause  in  the  repealing 
act.  And  this  is  the  case,  not  only  where  the  Utter  act  expresaly  repeals 
the  former,  but  abo  where  its  provisions  are  inconsistent  with  the  for- 
mer, although  there  be  no  annulling  words  or  repealing  danae  therein. 

Ebbob  to  the  quarter  BessionB  of  Westmoreland  oounly.  The 
opinion  states  the  case. 

B&wer^  for  the  plaintiff  in  error. 

^bsfer,  for  the  defendant  in  error. 

By  Oonrty  Booebs,  J.  A  proceeding  which  is  imperfect  when 
a  law  under  which  it  was  begun  expires,  can  not  be  perfected; 
what  is  done  afterwards  is  Toid:  Steamer  y.  hnrnM^  1  Watts» 
258.  No  proceeding  can  be  pursued  under  a  repealed  statute, 
though  begun  before  the  repeal,  unless  by  a  special  dauae  in 
the  repealing  act:  4  Yates,  892;  TJniied  States  t.  Passmore,  4 
Dall.  878.  When  an  act  of  assembly  directed  that  from  and  after 
the  passing  of  the  act,  no  person  diould  be  subject  to  prosecu- 
tion by  indictment  for  a  particular  ofiEense,  at  common  law,  it 
was  held  that  it  put  an  end  to  a  prosecution  for  that  offense, 
commenced  and  carried  to  conviction  before  the  passing  of  the 
act,  but  in  which  no  judgment  had  been  pronounced:  Common' 
weaUh  y.  Duane,  1  Binn.  601  [2  Am.  Dec.  497].  And  this  is  the 
ease  not  only  where  the  latter  act  expressly  repeals  the  former, 
but  where  its  proyisions  are  inconsistent  with  the  former,  though 
thare  be  no  annulling  words  or  repealing  clause;  so  eyezy  aflSrm- 
atiye  btjitute  is  a  repeal,  by  implication,  of  a  precedent  one,  so 
far  as  it  is  contrary  thereto,  although  there  be  no  negative 

I.  StotMT  T.  immilU 
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words:  14  Serg.  &  B.  420,  and  the  authorities  there  cited.  Thia 
was  an  indictment  under  the  act  of  the  twenty-fourth  of  March, 
1817 — an  act  to  prevent  the  practice  of  wagering  or  betting  on 
elections.  The  indictment  was  found  to  May  sessions,  1839, 
and  sentence  was  passed  the  nineteenth  of  August  following,  but 
in  the  intermediate  time,  viz.,  on  the  second  of  July,  1839,  the^ 
legislature  passed  the  act  relating  to  elections;  and  this  act,  it  is 
contended,  repeals,  or  is  inconsistent  with  and  annuls  the  act 
on  which  the  indictment  was  found.  If  this  be  so,  then,  on  the^ 
authorities  cited,  the  court  of  quarter  sessions  had  no  power  ta 
pass  sentence,  as  there  is  no  special  clause  which  excepts  this 
proceeding  from  its  operation.  In  the  serenteenth  section  the 
legislature,  after  enumerating  the  acts  which  they  expressly  re- 
peal, add  these  words:  ''  And  all  other  laws  which  axe  hereby 
altered  or  supplied  by,  or  are  inconsistent  with  this  act,  be  and 
the  same  are  hereby  repealed."  And  the  question  is,  whether, 
the  one  hundred  and  fifteenth  section  does  not  alter  and  sup- 
ply, and  is  not  inconsistent  with  the  act  of  the  twenty-fourth  of 
March,  1817;  and  of  this  there  can  be  no  doubt.  It  not  only 
alters  the  phraseology  of  the  act,  but  it  changes  the  punishment 
of  the  offense  from  a  "  fine  in  a  sum  not  exceeding  the  whole 
amount  of  the  sum  bet,  nor  less  than  twenty  dollars,"  to  a  "  fine 
of  three  times  the  amount  bet  or  offered  to  be  bet."  It  makes 
the  offer  to  bet  an  offense — a  provision  not  contained  in  the 
original  act.  In  the  one,  the  prosecution  is  limited  to  six 
months;  in  the  other,  it  is  extended  to  one  year.  The  latter  act, 
in  this  particular,  is  a  substitute  for  the  former.  It  can  not  be 
pretended  that  a  person  could  now  be  indicted  and  convicted  on 
the  former  act,  which  would  in  effect  be  holding  that  the  last 
act  was  cumulative  only. 
Judgment  reversed. 

Rkf«al  or  Statotb,  Enxcr  or:  See  Dixon  ▼.  Dixon,  23  Am.  Deo.  478^ 
VaUaU  Y.  CUnOier,  22  Id.  179;  MeCartu  v.  Orphan  Asylum  Society,  18  Id. 
616,  note  M2;  Boby  V.  Wul,  17  Id.  423;  Saul  y.  HU  CrtdUan,  16  Id.  212^ 
MOler  Y.  Merder,  15  Id.  166. 

When  Esactmest  or  SiTBSBQnxNT  Statuts  Ofbbatxs  as  a  Bxfial  of  a 
foimer  statate:  Saul  y.  His  Creditors,  16  Am.  Deo.  212;  TowU  y.  Marrett,  14 
Id.  206,  note  209;  BarOett  v.  King,  7  Id.  99,  note  106.  . 

Thb  PsmciFAL  CA8B  IS  ciTBB  in  Hickory  Tree  Road,  43  Pa.  St.  143,  to  th* 
point  that,  in  eriminal  oases,  the  repeal  of  a  law  under  which  the  prooeeding 
is  pending,  takes  away  the  right  to  proceed  farther;  and  in  Butler  y.  Palmer, 
1  ffill  (N.  Y.K  330,  to  the  point  that  the  penalty  is  gone,  though  the  repeal 
feakea  plaoe  while  the  proseootion  is  pending. 
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Altemas  v.  Gampbell. 

[9  WiTXi,  38.] 

Bmtrt  oh  Lahd  Avoito  Opxbation  or  Statutb  of  LmiXAnoire  m  tffeeta- 
ally  M  an  addon,  bnt  to  have  that  effiwt  the  entry  moat  iMar  on  ita  hm 
an  unequivocal  intent  to  reeune  the  actoal  poaaenion. 

Bbbob  to  a  special  court  of  Indiana  oonniy.  Ejectment  for  a 
tract  of  land  for  which  the  plaintiff  gave  in  evidence  a  i^gnlai 
ehain  of  title  from  the  conmionwealth  down  to  himself.  The 
defendants  relied  on  the  statute  of  limitations^  and  proved  a 
possession  of  more  than  thirty  years.  To  rebut  this  defense  the 
plaintiff  showed  that  in  1818  the  persons  who  then  held  the 
legal  title  gave  their  power  of  attorney  to  Mr.  Stannard,  who 
was  called  as  a  witness,  and  testified  as  stated  in  the  opinion. 
The  court  below  charged  the  jury  that  if  the  possession  was  ad- 
verse, such  an  entiy  as  that  proved  would  not  prevent  the  ope- 
ration of  the  statute  of  limitations.  That  the  act  requireda  suit 
or  action. 

BuffingUm^  for  the  plaintiff  in  error. 

JTl  D.  Foster  and  J.  B,  Alexander,  contra. 

By  Oourt,  Gibson,  0.  J.  If  the  judge  intended  to  charge^  aa 
he  probably  did,  that  entry  without  action  does  not  avoid  the 
statute  of  limitations,  he  fell  into  an  inaccuracy.  In  our  act  of 
1785,  is  comprised  the  substance  of  21  Jac.  1,  c.  16,  under 
which  an  entry  has  always  had  its  common  law  properties;  and 
these  have  been  attributed  to  it,  under  our  own  statute,  by  the 
ablest  men  in  the  profession.  In  1808,  when  the  statute  was 
about  to  close  its  bar  on  rights  of  entry  in  existence  at  its  enact- 
ment, the  agent  of  the  Penn  family,  under  the  direction  of  the 
late  Edward  Tilghman,  caused  entries  to  be  made  into  the  mea- 
•suages  and  lots  in  York  and  OarUsle,  for  the  preservation  of  the 
proprietary  quitrents.  Indeed  the  statute  expressly  reoogniaeB 
the  conservative  properties  of  an  entry  alone,  by  treating  it  as 
an  alternative  for  an  action.  These  properties,  however,  are 
purely  technical,  and  not  to  be  favored.  An  entry  puts  the 
owner,  for  a  time,  in  actual  possession;  and  as  that,  in  the  case 
of  a  mixed  occupancy,  is  referable  to  him  exclusively  who  has 
the  right,  it  gives  him  momentarily  the  advantages  of  actual  en* 
joyment;  and  momentarily  displacing  the  adverse  possession  of 
the  occupant,  it  instantiy  undoes  all  that  his  intrusion  had  done 
towards  the  accomplishment  of  a  titie.  Yet  it  must  be  perceived 
ihat  this  effect  is  subversive  of  the  purpose  of  the  statute,  which 
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is  to  compel  parties  to  settle  their  controyersieB  while  the  evi- 
dence of  their  rights  is  attainable,  and  to  put  a  reasonable 
period  to  the  evils  of  a  contested  ownership.  By  repeated  en- 
tries within  periods  of  twenty-one  years,  a  contest  might  be 
kept  on  foot  interminably,  or  till  tiie  occupant's  proofs  had 
perished  with  those  who  could  establish  them;  when,  having 
been  deterred  from  cultivating  and  improving  the  land,  he  might, 
at  last,  be  left  defenseless  by  the  lapse  of  time,  which,  instead  of 
having  fortified  his  title  as  it  ought,  would  be  found  to  have 
destroyed  it.  Such  might  be  the  magic  of  a  possession  gained 
by  an  entry  into  an  obscure  comer  of  the  land,  which  the  law 
would  not  otherwise  protect,  and  which  it  would  not  suffer  the 
parly  to  maintain.  Such  an  entry,  however,  we  are  compelled 
by  the  terms  of  the  statute  to  say,  is  as  effective  as  an  action; 
but  we  are  at  liberty,  and  policy  requires  us,  to  hold  the 
plaintiff  to  strict  proof  of  a  formal  observance  of  the  ceremony. 
What,  then,  is  an  entry  at  the  common  law? 

In  Dunning  v.  Carolhers^  3  Serg.  &  B.  385, 1  was  of  opinion 
that  claim  of  title  made  upon  the  land,  might  be  left  to  the  jury 
as  evidence  of  a  formal  entry — an  opinion  which  I  imreservedly 
retract,  substituting,  for  it,  the  opinion  expressed  by  Mr.  Jus- 
tice Washington,  in  the  fourth  volume  of  his  reports,  page  369, 
when  the  cause  was  brought  before  him  by  a  new  ejectment  in 
the  drouit  court  of  the  United  States.  The  office  of  an  entry  is 
not  to  claim  title,  but  to  regain  a  pedal  possession;  and  it  has 
been  said  that  to  make  it  good,  the  former  possessor  and  his 
servants  must  be  removed  from  the  land — an  assertion  qualified 
by  Lord  Holt  in  an  anonymous  case  in  1  Salkeld,  246,  who  says 
that  an  entry  without  expulsion,  makes  such  a  seisin  only,  that 
the  law  will  adjudge  him  in  possession  who  has  the  right;  but 
that  it  will  not  work  a  disseisin  or  abatement.  The  first  bears 
a  resemblance  to  livery  of  seisin,  the  difference  being,  that  the 
party  is  invested  by  lus  own  act  in  the  one  case,  and  by  the  act 
of  the  occupant  in  the  other.  Hence  it  is,  that  Lord  Ooke  says: 
*'  By  the  entry  of  the  lessee,  he  is  in  actual  possession,  and 
then  the  livery  can  not  be  made  to  him  that  is  in  possession;  for 
quod  semd  meum  est,  amplitia  meum  esse  non  potest :"  Oo.  Lit. 
49  b.  The  effect  of  an  entry,  it  is  agreed,  depends  on  the  in- 
tent of  it,  expressed  by  words,  or  intimated  by  an  act  equaUy 
significant.  I  would  say,  in  a  few  words,  that  there  must  be  an 
explicit  declaration,  or  an  act  of  notorious  dominion,  by  which 
the  daamant  challenges  the  right  of  the  occupant;  or  it  can  not 
perhaps  be  better  defined  than  by  saying  that  the  entry  must 
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bear,  on  the  face  of  it,  an  nneqniyocal  intent  to  resume  the 
actual  possession.  Let  us  turn  then  to  the  testimony  of  the 
plaintifiE*s  agent,  to  see  whether  his  presence  on  the  hind  was  for 
that  purpose.  The  defendant  called  on  him,  in  pursuance  of  a 
message,  to  accept  a  lease,  but  no  lease  was  executed.  **  It  was 
then  arranged,"  said  the  witness,  "that  I  should  go  to  the 
house  and  see  it.  I  did  so;  and  again  told  him  about  his  taking 
a  lease.  No  agreement  was  entered  into  at  that  time  or  any 
other.  I  did  not  ask  him  to  leave  the  place."  It  is  plain  from 
this,  that  the  object  of  the  visit  was  a  compromise  which  was 
not  e£Eected.  He  met  the  defendant  on  the  land  by  appoint- 
ment; and  not  to  take  or  receive  the  possession  of  it  from  him, 
but  to  make  an  arrangement  that  would  settle  him  in  it.  Now, 
what  says  Lord  Ooke  to  such  a  case?  "  If  the  bastard  invite 
the  mulier  to  his  house,  to  see  pictures,  or  to  dine  with  him,  or 
to  hawk,  hunt,  or  sport  with  him,  or  such  like,  upon  the  land 
descended;  and  the  mulier  cometh  upon  the  land  accordingly; 
this  is  no  interruption,  because  he  came  by  the  consent  of  the 
bastard,  and  therefore  the  coming  upon  the  land  can  be  no  tres- 
pass; but  if  the  mulier  cometh  upon  the  ground  of  his  own 
lead,  or  cutteth  a  tree,  or  diggeth  the  soil,  or  take  any  profit, 
Jiese  shall  be  interruptions;  for  rather  than  the  bastard  shal^ 
punish  him  in  an  action  of  trespass,  the  act  shall  amount  in  law 
to  an  entry,  because  he  hath  a  right  of  entry:"  Co.  lit.  245 
b.  And  again:  "  If  the  tenant  in  an  assize  of  an  house,  desire 
the  plaintiff  to  dine  with  him  in  the  house,  which  the  plaintiff 
doth  accordingly,  and  so  they  be  both  in  the  house;  and  in 
truth  one  pretendeth  one  title,  and  the  other  another  title;  yet 
the  law,  in  this  case,  shall  not  adjudge  the  possession  in  him 
that  right  hath:"  Id.  268  a.  In  the  case  before  us,  the  agent 
eame  to  the  defendant's  house  by  invitation — certainly  by  pre- 
x>ncert — ^the  object  being  a  visit — of  business  probably — ^but 
4till  a  visit,  and  not  an  intrusion;  and  though  he  unsuooessfnlly 
importuned  the  defendant  to  become  a  lessee,  the  case  was  pre- 
cisely that  put  by  Lord  Coke — ^where  one  pretendeth  one  title, 
and  the  other  another — as  one  which  gives  not  the  possession  to 
him  who  has  the  right.  However,  then,  we  may  differ  from  the 
judge  in  regard  to  the  effiBot  of  a  formal  entry,  we  entirely  oon- 
our  with  him,  that  there  was  no  evidence  of  it  to  be  left  to  the 
jury. 
Judgment  affirmed. 

Ent&t  to  Stop  Running  of  Statutb  of  LnoTAnoiiB. — If  a  tnet  of  land 
liM  partly  in  two  coactiet,  and  is  held  advenely  to  the  owaer,  his  entiy  am 
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ilia  jMurt  Id  one  ooonty  does  not  stop  the  mnning  of  the  statute  as  to  the  put 
in  the  other  oonnty:  Hard  v.  Walker,  15  Am.  Dec.  99.  See  also  note  to 
TVoCter  ▼.  Casaadjf,  13  Id.  185. 

EimtT  Puts  thx  Owkzb  fob  a  Tikv  in  the  Actual  Pobussiok:  JNUoU 
▼.  Powell,  10  Watts,  464;  Bradley  v.  WeH,  60  Mo.  42,  both  citing  the  prin- 
dpal  oaae. 

BlITKT  OH  LaKD  AtOIDS  OPERATION  OF  STATUTE  OF  LHOTATIONB,  if  it  is 

aooompaoied  by  an  explicit  declaration,  or  an  act  of  notorioos  dominion,  hj 
which  the  claimant  challenges  the  right  of  the  occupant:  Hooper  ▼.  (7ar«er, 
15  Pa.  St.  625;  H6U  t.  RUtenhmue,  19  Id.  309,  both  citing  the  principal  case. 

The  pbikcipal  case  is  also  cited  in  8mUh  t.  Siede,  17  Pa.  St.  37,  to  the 
point  that  an  entry  is  operatiTe;  although,  at  the  moment,  there  exists  in  fact  a 
mixad  possession,  it  is  yet  legally  regarded  as  residing  exelnslTely  in  the  tme 
cwner  by  ▼irtne  of  his  superior  right;  and  in  Domffiaan  t.  Lucae^  68  Id.  12, 
to  the  p«int  that  the  law  recognizes  an  entry  alone  as  an  altematiTe  for  an 
action;  in  Byen  t.  Don^,  27  Ark.  93,  to  the  point  that  an  entry  to  diTosI 
posssssion,  is  *  going  upon  the  land  with  palpable  intent  to  olalm  the  possss 
siouM  the  party's  own;  and  in  (%  i^^PeOci  t.  iSUtote,  84  Ioiwa»  296,  as  da- 
fining  what  an  entry  is. 


McFablakd  v.  Nkwman. 

(9  Wars,  M.] 

Impubd  Wabeahtt  or  Sale  of  Chattel  does  not  arise  from  «flinnatioa 
of  saiindnw,  which  prores  to  be  unfounded. 

GdvaisocnoH  of  an  Obal  Aobeemeet  Beloeos  to  the  Jubt  and  not  to 
the  court. 

Naked  Atebmeht  of  a  Facv  is  neitheb  a  Wabsantt  Itbeut,  nor  eri- 
denoe  of  one.  It  may,  with  other  circumstances,  be  taken  into  consld- 
eratioii,  but  the  Jury  must  be  satisfied  from  the  whole,  that  the  vendor 
aetoaUy,  and  not  oonstruotiTely,  consented  to  be  bound  for  the  truth  ol 
his  representation. 

Ebbob  to  the  common  pleas  of  Fayette  county.  Ajunmpsit 
agBuuit  McFarland  on  an  alleged  warranty  of  a  horse  passed  to 
the  plaintiff  as  sonnd  in  all  respects  except  the  colt  distemper. 
The  evidence  showed  that  the  horse  had  a  running  from  the 
nose  at  the  time  of  the  bargain,  which,  however,  the  defendant 
represented  to  have  been  of  only  a  few  days'  continuance.  Bat 
other  testimony  showed  that  the  animal  had  been  suffering  with 
the  disease  all  the  time  McFarland  had  him,  a  period  of  ten  or 
eleven  months;  and  the  evidence  was  Teiy  strong  that  he  had 
the  glanders.  Other  witnesses  testified  that  the  person  who  sold 
the  horse  to  McFarland,  sold  him  as  a  glandered  horse,  that 
another  person  had  told  him  that  the  horse  had  the  glanders, 
and  that  he  had  himself  said  that  he  feared  he  had  something 
worse  than  the  distemper.  The  judge  charged  that  "  a  positire 
averment,  made  by  the  defendant  at  the  time  of  the  contract,  of 
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a  material  fact,  is  a  warranty;  that  it  is  part  orparoel  of  the 
contract."  The  jury  found  for  the  plaintiff,  and  the  defendant 
excepted. 

Hotoel  and  Daioson,  for  the  plaintiff  in  error. 

Veech,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  On  no  subject  haTe  the  decisions 
been  so  anomalous,  as  on  warranty  of  chattels;  and  an  attempt 
to  arrive  at  a  satisfactory  conclusion  about  any  principle  sap- 
posed  to  be  settled  by  them,  would  be  hopeless,  if  not  absurd. 
Of  such  jarring  materials  have  they  been  compounded,  that  it  is 
impossible  to  extract  from  them  any  principle  of  general  appH- 
cation,  and  we  are  left  by  them  in  the  predicament  of  mariners 
compelled  to  correct  their  dead  reckoning  by  an  observation. 
The  civil  law  maxim  is,  doubtless,  that  a  sound  article  is  war- 
ranted by  a  sound  price;  but  the  common  law  courts  started 
with  the  doctrine  that  though  the  sale  of  a  chattel  is  followed 
by  an  implied  warranly  of  title,  and  a  right  of  action  ex  ddicto 
for  willful  misrepresentation  of  the  quality;  yet  that  the  maxim 
caveat  emptor,  disposes  of  all  beside.  Thus  was  the  common  law 
originally  settled;  and  the  current  of  decision  ran  smooth  and 
clear  in  the  channel  thus  marked  out  for  it,  from  the  days  of  the 
year  books,  till  within  a  few  years  past,  when  it  suddenly  be- 
came turbid  and  agitated:  and,  as  in  the  case  of  promises  con- 
jured up  to  elude  the  statute  of  limitations,  it  finally  ran  wild. 
The  judges,  in  pursuit  of  a  phantom  in  the  guise  of  a  principle 
of  impracticable  policy  and  questionable  morality,  broke  sway 
from  the  common  law,  not,  however,  1^  adopting  the  civil  law 
principle  of  implied  warranty  as  to  soundness,  but  by  laying 
hold  on  the  vendor's  commendation  of  his  commodity,  and  not 
at  first  as  absolutely  constituting  an  express  warranty,  but  as 
evidence  of  it.  I  say  the  policy  of  this  principle  is  impractica- 
ble, because  the  operations  of  coiomerce  are  such  as  to  require 
that  the  rules  for  its  regulation  admit  of  as  few  occasions  for 
reclamation  as  possible;  and  I  say  its  morality  is  questionable, 
because  I  am  unable  to  discern  anything  immoral  in  the  bona 
fide  sale  of  an  article  represented  to  be  exacUy  that  as  which  the 
vendor  had  purchased  it.  It  is  to  be  remembered  that  I  am 
speaking  of  the  sale  of  a  thing  accepted  1^  the  vendee  after  op- 
portunity had  to  inspect  and  test  it,  and  not  of  a  sale  in  which 
he  was  necessarily  compelled  by  the  circumstances  to  deal  on  the 
faith  of  the  vendor's  description;  nor  yet  of  a  sale  on  the  con- 
coction of  which  he  was  overreached  1^  n»^srepresentation  or 
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trick.  For  tihe  latter,  he  doubtless  has  his  remedy;  but  not  by 
an  action  ex  contractu;  and  I  therefore  lay  the  vendor's  motive 
out  of  the  case  as  one  that  can  have  no  legitimate  influence  on 
the  question  of  warranty.  But  a  positive  assertion  of  what  he 
knew  not  to  be  either  true  or  false,  is  as  unconscionable,  and 
might  be  as  injurious,  as  an  intentional  &lsehood;  and  what  is 
the  vendee's  remedy  for  it  where  the  scienter  can  not  be  proved  ? 
The  fallacy  of  the  question  is,  in  assuming  that  he  ought  to  have 
any  remedy  at  all. 

The  relation  of  buyer  and  seller,  unlike  that  of  cestui  qwe  trusif 
attorney  and  client,  or  guardian  and  ward,  is  not  a  confidential 
one;  and  if  the  buyer,  instead  of  exacting  an  explicit  warranty, 
chooses  to  rely  on  the  bare  opinion  of  one  who  knows  no  more 
about  the  matter  than  he  does  himself,  he  has  himself  to  blame 
for  it.  If  he  will  buy  on  the  seller's  responsibility,  let  him 
evince  it  by  demanding  the  proper  security;  else  let  him  be 
taken  to  have  bought  on  his  own.  He  who  is  so  simple  as  to  con- 
tract without  a  specification  of  the  terms,  is  not  a  fit  subject  of 
judicial  guardianship.  Beposing  no  confidence  in  each  other, 
and  dealing  at  arm's  length,  no  more  should  be  required  of 
parties  to  a  sale,  than  to  use  no  falsehood;  and  to  require  more 
of  them,  would  put  a  stop  to  commerce  itself  in  driving  every  one 
out  of  it  by  the  terror  of  endless  litigation.  Yet  such  would  be 
the  tendency  of  the  civil  law  scion  which  the  judges  have  been 
laboring  to  engraft  on  the  common  law  stock.  It  would  be 
curious  but  unprofitable  to  trace  their  advances  towards  the 
object  1^  their  footsteps  in  the  cases.  In  none  of  them  have  I 
discovered  any  principle  so  plausible  as  that  assumed  by  the 
judge  who  tried  the  present  cause,  that  an  averment  of  a 
material  fact  is  part  of  the  contract — a  position,  however,  that 
will  not  bear  a  moment's  examination.  A  sale  is  a  contract 
executed,  on  which,  of  course,  no  action  can  be  directly  founded; 
but  an  action  maybe  founded  directly  on  a  warranty,  and  it  was 
doubted  in  Siuart  v.  WUkinaj  Doug.  18,  whether  an  action  could 
be  maintained  for  a  breach  of  it  in  any  other  way;  consequently, 
though  it  is  a  concomitant,  it  is  also  a  collateral,  self-existent 
contract;  and  no  more  a  part  of  the  sale,  than  a  covenant  of 
warranty  in  a  deed  is  part  of  the  conveyance.  It  is  not  easy  to 
say  what  notions  had  previously  been  entertained;  but  for  a. 
short  time  after  the  new  doctrine  had  been  broached,  the  dis- 
tinction between  representation  and  warranty  was  ostensibly 
observed.  But  in  Wood  v.  SmUk,  4  Car.  &  P.  45,  it  was  re- 
solved **  that  whatever  a  person  represents  is  a  warranty:"  and 


500  McFabland  v.  Newiun.  [Pemu 

thus  Che  pzeTions  distinction,  flimsy  and  inoperatiye  as  it  Iiad 
become  in  practice,  was  formally  laid  aside.  And  that  the 
court  went  even  further,  is  manifest  from  a  glance  at  the  dr- 
cnimstanoes.  The  plaintiff,  chaffering  for  a  mare,  had  said 
interrogatiyely,  **  She  is  sound,  of  course,"  and  the  defendant 
had  replied,  "  Yes,  to  the  best  of  my  knowledge;"  but  to  the 
direct  question,  "Will  you  warrant  her?"  he  answered:  ''I 
neyer  warrant,  I  would  not  even  warrant  myself."  Yet  in  the 
teeth  of  this  peremptory  refusal,  it  was  adjudged  that  he  had 
actually  entered  into  an  express  warrantr)r,  and  that  the  plaintiff 
had  purchased  on  the  faith  of  it.  This  conclusion  is  so  forced, 
unnatural,  and  opposed  to  the  rery  declared  understanding  and 
intent,  that  one  is  tempted  to  think  the  court  had  so  far  lost 
sight  of  the  nature  of  a  warianiy  as  to  haTe  forgotten  that  it  is 
a  contract;  "  that  the  assent  to  every  contract  must  be  mutual; 
that  every  agreement  must  be  so  certain  and  complete  that  each 
party  may  have  an  action  on  it:  and  that  it  would  be  incomplete 
if  either  party  withheld  his  assent  to  its  terms."  I  quote  these 
commonplace  jyrinciples  from  Mr.  Ohitfy's  tceatise  on  oontraetSy 
because  I  happen  to  have  the  book  at  hand.  It  is  true,  he  says, 
that  in  many  cases  the  law  implies  the  party's  assent  to  a  promise; 
but,  he  also  says,  that  such  a  contract  is  an  implied  one,  and 
our  business,  at  present,  is  with  the  elements  of  an  oaLproos 
warranty. 

Now,  it  is  not,  and  can  not  be,  a  wholesome  ]nteiz|iretatio& 
which  involves  a  party  in  engagements  he  never  dreamed  of  con- 
tracting, or  to  which  he  expressly  refused  to  assent.  If  it  is 
true,  as  it  is  said  to  be,  that  the  plain,  ordinary,  and  popular 
sense  of  words  shall  prevail,  in  preference  to  their  strict  gram- 
matical sense,  the  decision  in  Wood  v.  Smiih  is  more  than  ques- 
tionable; for  that  the  parties  themselves  put  no  such  meaning 
on  their  discourse,  as  did  the  court,  is  evident  from  the  plaint- 
iff's request  that  the  defendant  would  annex  a  warranty  to  bis 
representation,  and  from  the  defendant's  refusal  to  do  so.  After 
that,  it  is  hard  to  see  what  room  there  was  for  interpretation. 
Even  the  civil  law  implication  of  warranty,  if  it  were  inadmissi- 
ble on  no  other  ground,  would  be  repressed  by  it,  on  the  foot 
of  the  maxim,  expresstum  facU  cessare  tacUum.  It  may  be  said 
in  extenuation,  that  the  court  did  not  hold  the  defendant  to  a 
warranty  of  the  mare's  soundness,  but  only  to  a  warranty  of 
soundness  to  the  best  of  his  knowledge.  So  much  the  worse. 
He  had  refused  to  enter  into  any  warranty  whatever,  and  it 
would  have  required  no  greater  stretch  to  hold  that  he  had 
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teied  into  a  geneial  warmnty  of  soundness,  than  to  hold  that 
he  had  entered  into  a  special  warranty  of  what  he  thought  or 
knew.  It  would,  too,  haTe  relieved  the  court  from  the  awkward* 
ness  of  resting  the  reooTexy  on  the  collateral  warranty  of  an  im« 
Tn^tflrSitl  fact  which,  assigned  as  a  breach,  would  not  have  en- 
titled the  plaintiff  even  to  nominal  damages.  And  what  makes 
the  judicious  grieve,  is  that  all  this  violence  to  the  ancient  prin- 
ciples of  the  law  was  gratuitous;  for,  as  in  Chandler  v.  Lapus,^ 
as  well  as  in  the  case  before  us,  the  plaintiff  had  a  remedy  as 
efficacious  by  an  action  for  the  deceit.  It  will  be  perceived  that 
theee  remarks  do  not  touch  the  case  of  Borrekina  v.  Bevan,  8 
Bawle,  28  [23  Am.  Dec.  886],  in  which  it  was  held  that  an  im- 
plied wananiy  arises,  that  the  article  is  specifically  that  as  which 
it  is  sold. 

The  essential  error  of  the  present  case,  however,  is  that  the 
judge  put  a  legal  interpretation  on  oral  words,  and  made  it 
matter  of  positive  direction.  In  the  British  courts,  revision  on 
writ  of  error  is  unfrequent;  and  points  like  the  present  are  usu- 
ally determined  on  motions  for  new  trials,  in  which  the  judges 
review  not  only  the  law,  but  the  evidence  in  relation  to  its  ca- 
pacity to  sustain  the  verdict.  Hence,  they  began  imperceptibly 
to  deal  indiscriminately  with  matter  of  fact  and  matter  of  law 
as  equally  within  their  province,  without  troubling  themselves 
with  distinctions  as  to  what  more  properly  belongs  to  the  jury. 
In  our  own  state,  where  abstract  principles  are  settied  by  the 
court  of  the  last  resort  on  bills  of  exceptions,  the  functions  of 
the  judge  and  those  of  the  jury  are  more  carefully  separated  and 
pc^cularly  defined.  Now  it  is  obvious  that  the  sense  of  words 
used  in  conversation,  and  what  the  parties  meant  to  express  by 
them,  is  for  the  jury  to  determine,  and  not  for  the  court.  It  is 
the  conceded  province  of  the  court  to  expound  the  meaning  of 
an  instrument;  but  that  it  extends  not  to  words  uttered,  of  which 
there  can  be  no  tenor,  is  evident  from  the  unif ormiiy  with  which 
it  is  spoken  of  in  reference  to  the  interpretation  of  writings. 
The  same  thing  is  evident  also  from  the  nature  of  the  judidal 
function,  which  is  exercised  only  on  facts  supposed  to  be  estab- 
lished. The  terms  of  assent,  where  proof  of  the  contract  de- 
pends upon  testimony,  necessarily  present  a  question  of  fact, 
while  words  embodied  in  an  instrument  readily  admit  of  inter- 
pretation. Hence,  it  was  said  by  Chief  Justice  Abbot,  2  Bam. 
&  Cress.  634,'  '<  that  where  the  whole  matter  passes  in  parol,  all 
that  passes  may  sometimes  be  taken  together;  but  not  always, 

1.  ChmidtloT  T.  Lopuit  Gro.  Jao.  4.  a.  JCoAi  t.  Old, 
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because  matters  talked  of  at  the  commencement  of  a  bargain 
may  be  excluded  hy  the  language  used  at  its  termination:  but  if 
the  contract  be  in  the  end  reduced  to  writing,  nothing  ^^ch  is 
not  found  in  the  writing,  can  be  considered  as  a  part  of  the 
writing."  The  distinction  is  more  pointedly  indicated  in  the 
American  cases.  *'  The  counsel  of  the  plaintiff,"  said  Chief  Jus- 
tice MarBhall  in  Levy  v.  Oadsiby^  8  Cranch,  186,  "  has  also  con- 
tended that  although  the  paper  writing  produced,  would,  on  the 
face  of  it,  import  a  usurious  contract,  yet  that  the  jury  might 
possibly  haTe  inferred  from  it  certain  intrinsic  facts  which  would 
haTe  shown  the  contract  not  to  hare  been  within  the  act.  But 
in  this  case,  the  question  arises  on  a  written  instrument;  and  no 
question  is  more  clearly  settled  than  that  the  construction  of 
written  eridence  is  with  the  court."  The  converse  was  asserted 
in  SidweU  v.  Emm,  1  Penn.  883  [21  Am.  Dec.  887],  where  it 
was  ruled  that  a  judge  can  not  be  required  to  give  a  legal  con- 
struction to  the  words  of  a  witness.  That  the  construction  of 
an  oral  agreement  belongs  to  the  jury,  and  that  parol  evidence 
connected  with  a  writing  draws  the  whole  from  the  court,  is  so 
often  repeated  in  our  own  reports,  that  I  forbear  to  enumerate 
the  cases;  and  I  particularly  advert  only  to  Harper  v.  JETeon,  11 
Serg.  &  B.  280,  in  which  the  expression  of  an  opinion  on  the 
meaning  of  letters  in  connection  with  verbal  communications 
was  held  not  to  be  erroneous,  only  because  the  jury  were  directed 
to  judge  of  the  contract  themselves. 

As  the  cause  goes  back  to  another  jury,  it  is  proper  to  intimate 
the  principle  on  which  a  correct  decision  of  it  must  depend. 
Though  to  constitute  a  warranty  requires  no  particular  form  of 
words,  the  naked  averment  of  a  &ct  is  neither  a  warranty  itself, 
nor  evidence  of  it.  In  connection  with  other  circumstances,  it 
certainly  may  be  taken  into  consideration;  but  the  jury  must  be 
satisfied  from  the  whole,  that  the  vendor  actually,  and  not  con- 
structively, consented  to  be  bound  for  the  truth  of  his  repre- 
sentation. Should  he  have  used  expressions  fairly  importing  a 
willingness  to  be  thus  bound,  it  would  furnish  a  reason  to  infer 
that  he  had  intentionally  induced  the  vendee  to  treat  on  that 
basis;  but  a  naked  afiSrmation  is  not  to  be  dealt  with  as  a  war- 
ranty, merely  because  the  vendee  had  gratuitously  relied  on  it; 
for  not  to  have  exacted  a  direct  engagement,  had  he  desired  to 
buy  on  the  vendor's  judgment,  must  be  accounted  an  instance 
of  folly.  Testing  the  vendor's  responsibility  1^  these  principles, 
justice  will  be  done  without  driving  him  into  the  toils  of  an 
imaginary  contract. 

Judgment  reversed,  and  a  vemre  de  novo  awarded. 
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Imfuid  Wabbabtt  nr  Sale  oy  Chattslb:  See  Borrtkina  t.  S«mm»,  23 
Am.  Deo.  85^  and  note  101,  where  the  other  cases  in  this  series  are  oollected. 
The  principal  case  is  cited  in  Price  ▼.  Lewis,  17  Pa.  St.  52,  and  in  SmUh  r. 
SmUh,  21  Id.  372,  to  the  point  that  for  a  deoeitfol  representation  on  the  sale 
of  a  chattel,  the  remedy  is  by  an  action  ex  ddieto. 

Covmsacnos  of  Pabol  Evidbnob  is  fob  the  Juby:  See  SidwellY.  JKiona, 
21  Am.  Dec  387,  note  3M. 

RKPBXdXNTAnoNS  OF  VxErDOB,  EfiBCT  OF:  See  Weet  v.  Andenout  21  Am. 
Dee.  737,  note  741;  WHUaane  t.  Hicka,  19  Id.  693,  note  097;  Moore  t.  Turbo- 
mUe,  5  Id.  642. 


Atwood  v.  Reliakob  Traitspobtation  Gompakt. 

[9  Watts,  87.] 
GbMMOK  Oabbitb  mat,    bt  Special  Aoceftanob,  Ldot  his  Commoe 

Law  Liability;  but  the  terms  of  this  aooeptanoe  operate  as  exceptions 

which  leaye  the  common  law  rale  in  force  as  to  all  beside. 
Daitokbs  of  Kayioation  Mbak  those  Pebils  that  abb  Ikoident  to  it 

in  a  lawful  oonrse  of  it,  but  not  those  that  arise  from  pursuing  an  unlaw- 

fnl  course  therein. 
Pabsibs  oan  not  be  Affboied  bt  Usaobb  ik  Debogation  of  Laws  that 

bind  them. 
Pbbcisb  Bisk  only,  which  Insubeb  Goittemplated,  can  be  introduced 

into  contract  of  marine  insurance,  and  this  principle  applies  to  contracts 

of  inland  navigation. 

Ebbob  to  the  district  court  of  Allegheny  county.  Action 
against  the  defendants  as  common  carriers  on  the  Pennsylyania 
canal,  for  damages  done  to  goods  of  the  plaintiff  on  board  the 
defendants'  boat.  The  goods  were  to  be  delivered  "  in  good 
order,  the  dangers  of  the  navigation,  fire,  leakage,  and  all  other 
unavoidable  accidents,  excepted."  At  Harrisburg  the  vessel 
was  detained  while  a  breach  in  one  of  the  locks  was  being  re- 
paired. The  water  was,  in  consequence  of  the  repairs  being 
made,  rapidly  subsiding  in  the  level  where  she  lay.  The  lock- 
keeper,  in  obedience  to  rules  established  by  the  canal  commis- 
sioners, refused  to  let  her  lie  in  the  chamber  of  the  lower  lock» 
and  pointed  out  a  place  where  she  could  lie  in  safety.  Not- 
withstanding this,  she  went  into  the  lock,  where  she  bilged  in 
the  night,  by  reason  of  which  the  goods  were  damaged.  The 
defendants  gave  evidence  to  show  that  the  boat's  entrance  was 
not  forbidden  by  the  lock-keeper;  that  she  was  tight,  stanch, 
and  strong;  that  she  was  well  manned  and  commanded;  that 
the  locks  were  generally  safer  in  cases  of  grounding  by  settling 
than  the  bed  of  the  canal;  and  that  boat  masters  usually  sought 
them  as  preferable  berths  when  grounding  was  apprehended. 
The  judge  charged  that  ''  a  common  carrier  may  limit  his  re- 
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sponsibilily  hj  notioes  or  agreements;  and  that  if  the  captain  wos 
not  culpably  ignorant  of  any  fact  in  regard  to  the  lock;  not  de- 
ficient in  prudence,  care,  and  judgment;  not  "wamed  of  his 
danger;  the  case  might  be  considered  to  come  fairly  within  the 
exceptions  named  in  the  contract."  ,  Yerdiot  for  the  defendants. 

Mndley,  for  the  plaintiff  in  error. 

Forward,  contra. 

By  Court,  Gibson,  C.J.  The  maxim  that  any  one  may  dispense 
with  a  rule  provided  for  its  exdusiTe  benefit,  is  not  without  its 
exceptions;  and  notwithstanding  the  unfortunate  direction  given 
to  the  decisions  at  an  early  day,  it  is  still  almost  susceptible  of 
a  doubt  whether  an  agreement  to  lessen  the  common  law  meas- 
ure of  a  carrier's  responsibility,  like  an  agreement  to  forego  a 
fee-simple  tenant's  right  of  alienation,  or  a  mortgagor's  right  of 
redemption,  is  not  void  by  the  policy  of  the  law.  That  the 
bailor  is  left  as  much  at  another's  mercy,  by  an  agreement  like 
the  present,  as  a  borrower  would  be  by  an  agreement  to  turn  his 
mortgage  into  a  conditional  sale,  is  entirely  evident  from  the  fact 
that  the  carrier  has  the  exclusive  custody  of  the  goods;  and  that 
to  convict  him  of  negligence  in  his  function  would  be  as  imprac- 
ticable as  to  convict  him  of  connivance  at  robbeiy,  against  which 
the  common  law  rule  of  his  responsibility  was  intended  more 
especially  to  guard.  From  his  servants,  who  are  usually  the  only 
persons  that  can  speak  of  the  matter,  it  would  be  idle  to  expect 
testimony  to  implicate  themselves;  and  the  owner  can  seldom 
have  any  other  account  of  his  property  than  what  they  may 
choose  to  give  him.  Such  a  state  of  things  is  not  to  be  encour- 
aged; and  though  it  is  perhaps  too  late  to  say  that  a  carrier  may 
not  accept  his  charge  in  special  terms,  it  is  not  too  late  to  say 
that  the  policy  which  dictated  the  rule  of  the  common  law  re- 
quires that  exceptions  to  it  be  strictiy  interpreted,  and  that  it  i» 
his  duty  to  bring  his  case  strictiy  within  them.  What,  then,  is 
the  effect  of  an  acceptance  on  terms  of  safe  deHveiy,  the  dan- 
gers of  the  navigation,  fire,  leakage,  and  all  other  unavoidable 
accidents,  excepted  ?  The  goods  were  damaged  by  bilging  in  a 
lock;  and  the  question  is,  whether  a  loss  incurred  by  resting  in 
a  prohibited  place  is  a  loss  from  an  excepted  peril  of  the  navi- 
gation. 

Every  contract  is  supposed  to  be  framed  on  the  basis  of  the 
laws;  and  they  are  therefore  left  to  regulate  those  matters  for 
which  the  parties  have  not  specially  provided.  Thus  a  lender 
implicitiy  stipulates  for  legal  interest  when  less  is  not  expressly 
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reserved;  and  the  measure  of  the  defendant's  responsibility 
would  haye  been  exactly  that  which  the  common  law  prescribes, 
had  it  not  been  nairowed  by  a  special  acceptance.  But  the 
terms  of  this  acceptance  oi>6ratey  as  I  have  said,  as  exceptions 
which  leare  the  common  law  rule  in  force  as  to  all  beside.  By 
the  terms  dangers  of  the  navigation,  therefore,  the  parties  meant 
to  mark  those  perils  that  are  incident  to  it  in  a  lawful  course  of 
it.  Holding  the  carrier  to  an  observance  of  the  laws  prescribed 
for  its  regulation,  the  owner  has  a  basis  for  an  estimate  of  the 
risk  which  he  is  to  take  upon  himself;  but  the  enhancement  of 
it  from  a  license  to  transcend  them,  would  be  inappreciable,  and, 
in  the  absence  of  express  stipulation,  such  a  license  is  not  to  be 
intended.  For  damage  occasioned  by  inattention  to  those  pre- 
cautions which  are  enjoined  to  prevent  collision  in  passing,  the 
carrier  would  obviously  be  liable,  though  he  had  substituted 
others  apparently  as  efficient;  and  why  not  for  damage  by  bilg- 
ing, which  would  hare  been  avoided  had  the  boat  been  where  it 
ought,  by  the  law  of  the  canal,  to  have  been  ?  That  a  man  will 
do  what  the  law  commands,  is  surely  a  presumption  on  which  a 
party  may  reckon  in  laying  the  foundations  of  his  contract. 
Now  by  declining  to  assume  the  risks  of  the  navigation,  the  carrier 
compelled  the  owner  of  the  goods  to  be  his  own  insurer;  but  an 
insurer  is  not  liable  to  bear  a  loss  from  a  deviation  or  change  of 
the  risk,  and  there  certainly  is  a  change  of  it  when  the  transit 
is  not  made  in  subordination  to  the  laws  of  the  navigation.  Nor 
is  the  consequence  of  the  principle  to  be  evaded  by  bringing 
into  view  the  illegal  practices  of  other  boatmen.  Parties  are 
not  to  be  affected  by  usages  in  derogation  of  laws  which  bind 
them ;  and  if  the  owner  of  the  goods  had  reason  to  suppose  the  law 
would  not  be  violated,  in  this  instance,  by  using  the  locks  for  a 
prohibited  purpose,  why  should  he  bear  a  risk  which  vras  out  of 
the  prescribed  course  of  the  navigation,  even  though  it  might 
not  have  been  so  great  as  those  he  would  have  had  to  bear 
within  it  ?  The  principles  of  marine  insurance,  founded  as  they 
are  in  abstract  reason  and  exact  justice,  may  sometimes  be  fitly 
applied  to  a  fresh-water  contract;  and  I  recur  to  a  case  of  it  to 
show  that  he  who  contracts  to  bear  a  risk  may  insist  on  having 
the  benefit  of  all  his  chances,  however  remote  or  inconsiderable. 
Upon  the  principle  that  the  voyage  must  be  prosecuted  conform- 
ably to  the  implied  terms  of  the  policy,  it  was  held  in  Middle^ 
voood  Y.  BlakeSf  7  T.  B.  162,  that  the  pursuit  of  a  particular, 
though  customary  track  by  direction  of  the  owners,  was  a  devia- 
tion, because  the  insured  vna  tacitly  entitled  to  the  benefit  of 
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the  captain's  choice  at  the  usual  point  of  diveigenoe;  and  jet 
the  owners  may  have  been,  in  fact,  more  competent  to  choose 
than  he. 

It  is  an  implied  but  cardinal  condition  of  marine  insur- 
ance, therefore,  that  no  risk  be  introduced  but  precisely  that 
which  the  insurer  contemplated;  and  that  it  has  a  place  in  con- 
tracts of  inland  nayigation,  is  shown  by  Hand  v.  Baynes,  4 
Whart.  204  [33  Am.  Dec.  54].  In  that  case,  the  hides  had  been 
received  at  Philadelphia,  as  it  was  expressed  in  the  bill  of  lad- 
ing, ''  on  board  Hand's  line  yia  the  Chesapeake  and  Delaware 
canal,"  to  be  deliyered  to  the  consignee  in  Baltimore,  **  the 
dangers  of  the  navigation,  fire,  leakage,  and  breakage  excepted." 
The  sloop  was  not  permitted  to  pass  through  the  canal,  which 
chanced  to  be  shut  when  she  arrived  at  the  entrance  of  it;  and 
the  captain,  being  told  that  the  repairs  then  in  progress  would 
not  be  finished  for  a  month,  proceeded  to  make  the  voyage 
coastwise,  and  lost  his  vessel  with  her  caigo  in  a  gale  at  sea,  for 
which  his  owners  were  held  liable  on  the  ground  that  it  was  his 
duty  to  lie  by  or  return,  and  that  the  goods,  therefore,  were  not 
lost  in  the  navigation  contemplated  by  the  contract.  Yet  the 
sloop,  like  the  towboat  in  this  instance,  was  tight,  stanch,  and 
competent  to  the  voyage  attempted.  What  avails  it,  then,  that 
in  a  scarcity  of  water,  the  chamber  of  a  lock  may  ordinarily  be  a 
safer  berth  than  the  bed  of  the  canal,  or  that  boat  masters  may 
have  surreptitiously  used  it  as  such;  or  that  so  to  have  used  it, 
in  this  instance,  evinced  no  want  of  prudence  or  skill?  The 
master  was  incompetent  to  choose  it,  because  the  owner  of  the 
goods  had  chosen  differently.  Nor  is  it  material  to  inquire 
whether  the  boat  had  been  warned  off  by  the  lock-keeper.  The 
use  of  the  lock  for  the  purpose  to  which  the  master  applied  it, 
was  interdicted  by  the  law,  of  which  he  was  bound  to  take 
notice;  and  in  these  respects  the  direction  was  erroneous 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Common  Oabbixr's  Bight  to  Ldot  ms  LiABnjTT:  See  ChU  v.  Ooodwm, 
92  Am.  Deo.  470,  and  note  405. 

Common  Cabbixr  mat  bt  Spbcial  Contraot  Ldot  ms  Common  Law 
LlABiLrrr:  Bingham  v.  Bogen,  6  Watts  ft  S.  600;  Laing  v.  Ooider,  8  Pla.  St 
484;  JDeonani  V.  ffendrickton,  18  Id.  43;  MereaniiU  M.  I.  Co.  v.  CkasCt  I  E. 
D.  Smith,  130,  all  oiting  the  principal  case. 

ExCBFnONB  TO  LlABILITT  OF  COMMON  CaRWTICR  ABX  StBIGTLT  C0N9nnTXI> 

by  the  coorts  on  ground  of  public  policy:  Steele  v.  Towiuendf  37  Ala.  255; 
Levering  v.  (Tnian  T.  ds  L  Co,,  42  Mo.  03;  N,  J.  8.  N.  Co.  ▼.  MercMantt^ 
Bank,  6  How.  (U.  S.)  410,  all  citing  the  principal  case.  The  principal 
is  also  cited  in  Fl$h  v.  ChapTnan,  2  Ga.  360,  to  the  point  that  a  common 
rier  can  not,  by  general  notice  or  special  acceptance,  limit  his  oommoii  law 
liability. 
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Bell  v.  MoGlintoge. 

[9  Watts,  119.] 

Omnoi  OF  Dam.  on  Stream  is  Liable  fob  Damages  Caused  thebbbt  to 
priTate  property  on  saoh  stream,  by  the  ordiiuuy  and  expected  floods  of 
the  season,  but  not  for  those  occasioned  by  eztraordinaxy  and  nnex- 
pected  floods.  This  principle  applied  in  the  case  of  a  stream  made  navi- 
gable by  law. 

Ebbob  to  the  common  pleas  of  Venango  county.  Action  on 
the  case  for  a  nuisance.  The  defendant  erected  a  dam  across 
Oil  creek,  below  the  lands  of  the  plaintiff,  and  upon  the  break- 
ing up  of  the  ice  in  the  stream  the  dam  held  it  back  and  forced 
it  out  upon  the  plaintiff's  lands,  which  were  covered  with  drift- 
wood and  ice,  to  his  injury.  The  court  chaiged,  that  if  this 
injury  was  occasioned  by  the  defendant's  dam  under  ordinary 
drcmnstances,  such  as  he  might  have  anticipated  when  he 
erected  it,  he  would  be  liable  in  this  action,  but  if  the  injury 
proceeded  from  an  extraordinaiy  flood,  or  an  act  of  ProTidence, 
such  as  could  not  have  been  foreseen,  the  plaintiff  could  not 
recoTer.     Verdict  for  the  plaintiff. 

Riddle^  for  the  plaintiff  in  error. 

Pearson  and  Oalbreath,  contra. 

By  Court,  Bogebs,  J.  The  general  rule  of  law  is,  that  every 
man  has  a  right  to  have  the  advantage  of  the  flow  of  water,  in 
its  natural  channel,  in  his  own  land.  But  in  using  it,  the  owner 
must  so  apply  the  water  as  to  work  no  material  injuiy  or  annoy- 
ance to  his  neighbor  either  above  or  below  him.  The  maxim 
sic  utere  iuo  vi  alienum  non  IcedaSy  applies  with  peculiar  propriety 
to  this  class  of  cases.  By  the  act  of  the  twenty-third  of  March, 
1803,  Oil  creek  is  declared  a  public  highway.  The  owners  of 
the  land  adjoining  the  stream  are  authorized  to  erect  dams  for 
mills,  alid  other  water  works,  and  to  keep  the  same  in  good  re- 
pair, provided,  that  in  erecting  said  dams  and  keeping  them  in 
repair,  they  shall  not  disturb  the  navigation;  and  provided,  also, 
that  they  shall  not  infringe  the  rights  or  privileges  of  the  owners 
or  possessors  of  any  private  property  on  such  stream.  The  act 
in  these  provisions  incorporates  the  principles  of  the  common 
law,  and  the  only  difficulty  arises  from  the  application  of  well- 
settled  principles  to  the  facts  of  this  case.  The  injuridb  of 
which  the  plaintiffs  complain  are  of  two  descriptions,  those 
which  arose  from  the  ordinary  freshets,  and  which  are  of  com- 
mon and  periodical  occurrence,  and  those  which  arose  from  the 
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eztraoxdiiuuy  floods  of  the  years  1834  and  1836.  The  court 
ruled  that  the  defendant  ivas  liable  for  all  damage  from  the  ordi- 
nary, common,  and  e3q>ected  floods  of  the  season,  but  not  for 
those  occasioned  by  the  uncommon,  unexpected,  and  extraordi- 
nary floods.  In  these  positions  the  court  is  sustained  by  prin- 
ciple and  authority.  Streams  of  water  are  intended  for  the 
common  use  and  benefit  of  mankind,  but  they  must  be  so  used 
as  to  work  no  material  injury  to  the  rights  of  others.  When  the 
plaintiff  erected  his  dam  he  was  bound  to  notice,  not  only  its 
effect  at  the  time,  but  its  effect  at  all  seasons  of  the  year.  In 
this  stream,  as  well  as  all  other  large  streams  which  fall  into  the 
Allegheny  river,  there  are  regular  freshets  or  floods,  which  swell 
the  volume  of  water,  and  thereby  enable  the  inhabitants  to  raft 
down  the  river  the  various  products  of  the  country.  They  are 
expected,  with  considerable  certainty,  at  fixed  times  and  seasons. 
It  was  the  duty  of  the  plaintiff,  wilii  reference  to  this,  which  is 
at  least  of  yearly  occurrence,  to  calculate  the  immediate  prob- 
able effects  the  dam  would  have  at  all  seasons  of  the  year  on  the 
proi)eriy  of  his  neighbor,  above  as  well  as  below  his  erection. 
A  neglect  to  use  the  necessary  precaution  or  a  miscalculation  of 
Its  effects,  where  it  works  an  injury  to  another,  may  be  compen- 
sated in  damages.  But  where  the  injury  arises  from  some  cause 
out  of  the  ordinary  course,  from  some  unusual  cause,  as  for  in- 
stance, from  a  flood  or  freshet  such  as  has  been  described  by 
the  witnesses,  the  owner  of  the  damis  not  liable  to  damages.  It 
is  damnum  absque  injuria.  They  are  not  such  accidents  as  or- 
dinary foresight  or  prudence  can  guard  against,  and  for  this 
reason  a  distinction  has  been  taken  as  to  the  liability  of  the 
party. 

In  the  case  of  The  LMgh  Bridge  Company  v.  2%e  Lehigh  NaiO' 
igoHon  Company,  4  Bawle,  9  [26  Am.  Dec.  11],  it  is  said  that  if 
chargeable  with  no  want  of  attention  to  its  probable  effects,  a 
person  is  not  answerable  for  consequences  which  it  wlis  impos- 
sible to  foresee  and  prevent.  When  a  loss  happens  exclusively 
from  an  act  of  Providence,  it  will  not  be  pretended  that  it  ought 
to  be  borne  by  him  whose  superstructure  was  made  the  immedi- 
ate instrument  of  it.  The  concurrence  of  negligence  with  the 
act  of  Providence,  when  the  mischief  is  done  by  flood  or  storm, 
is  necessary  to  fix  the  defendant  with  liability.  When,  however, 
thd  injury  arises  from  causes  which  might  have  been  foreseen 
and  avoided,  as  in  the  cases  of  ordinary  periodical  freshets,  it  ia 
but  right  that  he  whose  superstructure  is  the  immediate  cause  of 
the  mischief  should  bear  the  loss.    In  that  case  there  is  the  con- 
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canenoe  of  negligence  with  the  act  of  Providence,  which,  as  it 
is  seen,  is  the  criterion  of  liability.  We  are  of  the  opinion  that 
the  court  was  right,  in  the  principles  of  law  given  in  charge  to 
the  jury,  and  that  there  was  no  error  in  the  application  of  the 
prineiples  to  the  points  of  the  case. 
Jodgment  afBitned. 

Cited  in  MeCay  ▼.  Donley,  20  Piu  St.  89,  to  the  point  that  one  who  eieoti 
a  dam  on  a  rtream  ib  liable  for  all  the  injuries  caoaed  by  it  in  timee  of  lunal* 
ordinaiy,  and  expected  freaheta. 


Day  v.  Shabp. 

[4  WBAmow,  889.] 

CotJST  OAsr  HOT  BvBor  Pboot  of  a  Fact  as  Iiqcatibxal,  if  the  qneetioQ 

M  to  whether  it  ii  immaterial  or  not  depends  upon  proof  of  another  laot. 

The  proper  eoone  in  saoh  a  case  is  to  sabmit  the  proof  of  both  facts  to 

the  jiny. 
Von>  Pboobb  must  bb  Sit  Asms  oa  Vacated  before  trespass  can  be  main* 

tained  against  the  party  who  caused  it  to  issue,  for  acts  done  thereonder. 
Peogbss  msbblt  Voidablb  AnoBDs  JcsTmcATioN  for  acts  that  have  been 

done  thereunder. 
Szwonoir  Ibsusd  arxb  Death  of  the  FLAnntziF,  without  a  reviTal  of 

the  Judgment  by  sdn/aeku^  is  but  voidable,  not  void,  if  it  issued  at  the 

instenoe  of  the  party  who  was  entitled  to  collect  the  money  under  the 

judgment. 

Tbbspass  de  bonis  aaportoHa.  Phuntiff  in  ezxor,  defendant  be* 
low,  justified  the  taking  of  the  goods  under  a  pZitries  writ  of  exe- 
cution, issued  on  the  judgment  in  the  action  of  Oaylord  t.  Sharp. 
That  action  was  upon  a  promissoiy  note  executed  by  Day,  Shaip, 
and  Stanton.  Day  executed  the  note  as  surety  for  Sharp.  Day 
paid  the  judgment  in  that  action.  The  trial  court  heard  evi- 
dence to  the  point  that  before  the  pluriea  writ  was  issued,  under 
which  defendant  Day  justified,  Gaylord,  the  plaintiff  in  the  judg- 
ment upon  which  it  issued,  died,  and  after  such  evidence  refused 
to  allow  proof  of  the  writ.  Verdict  and  judgment  having  gone 
for  plaintiff  below,  defendant  took  a  writ  of  error. 

E.  Wheeler,  for  the  plaintiff  in  error. 

MaUery,  contra. 

By  Ck>urt,  Ssboeast,  J.  In  this  case,  the  court  below  fell 
into  the  error  which  was  censured  by  this  court  in  Fisher  y. 
Kean,  1  Watts,  278,  and  has  been  repeatedly  the  cause  of  the 
reversal  of  judgments.    The  defendant  after  proving  a  judg- 
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ment  before  a  magistrate  against  the  plaintiff,  and  several  sue- 
cessive  executions  thereon,  offered  in  evidence  a  second  pluries 
execution  on  the  same  judgment.  The  plaintiff  objected  to  it, 
and  offered  evidence  to  prove  the  death  of  the  plaintiff  in  the 
execution,  which  the  court  permitted,  notwithstanding  the  de- 
fendant's objection  to  it.  The  necessary  effect  of  such  a  course 
on  the  part  of  the  court,  is  to  withdraw  from  the  jury,  the  de- 
cision of  the  facts,  and  to  assume  it  by  the  court  alone,  without 
their  participation;  whereas  in  the  present  case,  the  pluries  exe- 
cution should  have  been  received  in  evidence,  as  the  process 
issued  in  the  case;  and  when  the  counter  evidence  should  have 
been  given  in  its  regular  order,  the  fact  in  question  would  be 
for  the  jury  to  decide,  and  the  questions  of  law  arising  thereon 
for  the  court  to  instruct  the  jury  upon.  It  is  matter  of  regret 
to  find  a  principle  disregarded,  which  is  so  important  to  the  due 
administration  of  justice,  and  has  so  often  been  the  subject  of 
notice  by  this  court.  The  reason  which  has  been  given,  would 
compel  the  court  to  reverse  this  judgment,  but  as  the  case  wiU 
go  back  again  for  trial,  it  is  necessary  to  notice  the  second 
error  assigned,  presenting  the  points  which  would  have  arisen 
on  the  merits  of  the  case,  supposing  the  evidence  offered  had 
been  regularly  before  the  court  below.  After  the  court  had  per- 
mitted the  plaintiff  to  show  the  death  of  Gaylord,  before  the 
issuing  of  the  second  pluries  execution,  the  defendant  offered  to 
show,  that  it  was  issued  at  the  instance,  and  for  the  use  of  Day, 
one  of  the  defendants  in  the  judgment,  proposing  further  to 
prove  that  Day  stood  in  the  relation  of  surety  to  Sharp,  and 
that  Day  paid  the  judgment  at  or  before  the  assignment  of  the 
judgment  to  him  by  Gaylord,  and  before  the  issuing  of  the  exe- 
cution. The  plaintiff  met  this  offer  by  objecting:  1.  That  (Jay- 
lord  was  dead  prior  to  the  issuing  of  tiie  execution;  2.  That  Che 
judgment  was  previously  satisfied;  3.  That  it  should  have  ap- 
peared on  the  record  before  the  issuing  of  the  execution,  that 
Day  was  surety  as  set  forth  in  the  offer.  On  these  objections, 
the  court  rejected  the  pluriea  execution  offered  by  the  defend- 
ant. 

This  was  an  action  of  trespass  de  bonis  (uporiatis,  in  which  tfaa 
defendant  justified  under  a  judgment  and  execution  at  the  suit 
of  Gaylord  against  Sharp  (the  plaintiff).  Day  (the  defendant), 
and  Stanton.  He  proved  the  judgment  duly  rendered  before 
the  justice  on  the  thirty-first  of  Jidy,  1827,  execution  issued  by 
the  plaintiff  thereon,  on  the  twenty-ninth  of  May,  1828,  an  alias 
execution,  June  14,  1828,  and  a  phuries,  September  10,  1830. 
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Another  pZuries  was  issued  on  the  tenth  of  Jiine,  1886,  previons 
to  which  the  plaintiff  Gaylord  was  dead;  and  the  question  is, 
whether  an  execution  issued  and  levied  in  the  name  of  a  plaint- 
iff, who  is  dead,  without  issuing  a  scire  facias^  and  under  the 
other  circumstances  stated,  is  a  justification  to  the  party  who 
issued  it. 

A  distinction  has  long  existed  between  process,   which  is 
absolutely  null  and  void,  and  affords  no  justification  whatever 
to  the  parly  issuing  it,  in  an  action  of  trespass,  and  process 
which  is  voidable  merely.     When  the  process  is  altogether  irreg- 
ular and  defective,  it  is  considered  as  null  and  void;  and  if  it  be 
vacated  or  set  aside  by  the  court,  the  parly  who  acted  under  it, 
becomes  a  trespasser  from  the  beginning,  though  the  officer  may 
be  justified  by  the  command  of  the  writ;  not  being  bound  to  look 
into  it.     Even  there,  however,  before  the  parly  can  be  sued  in 
trespass,  the  process  must  first  be  set  aside  or  vacated;  for  if  it 
«till  subsist  in  fuU  force  and  vigor  at  the  time  of  the  action 
brought,  the  party  may  justify  under  it.     Where,  however,  the 
process  is  not  totally  defective  and  irregular,  but  merely  errone- 
ous, and  liable  to  be  reversed  on  error,  it  is  not  void,  but  void- 
able, and  does  not  make  the  parly  issuing  it,  a  trespasser.    In 
the  case  of  a  plaintiffs  death,  no  doubt  it  is  the  duly  of  the  party 
who  issues  process  of  execution,  to  substitute  the  names  of  his 
executors  or  administrators;  and  as  there  is  a  new  party,  to 
issue  a  scire  faciaa.    But  the  not  issuing  of  a  scire  facias,  where 
the  law  requires  it,  has  not  per  se  been  considered  as  making  an 
execution  void,  or  the  parly  issuing  it  a  trespasser.    In  Jackson 
V.  Bardett^  8  Johns.  361,  it  v^as  held,  that  if  an  execution  issues 
after  a  year  and  a  day,  without  a  revival  of  the  judgment  by  a 
BCvrefadaSt  it  is  only  voidable  at  the  instance  of  the  parly,  and 
not  Toid.     So  in  Patrick  v.  Johnson,  8  Lev.  404,  cited  4  Watts, 
373,^  a  fieri  facias  sued  out  after  a  year  and  a  day  from  the 
judgment,  is  not  void,  but  merely  voidable  by  writ  of  error. 
In  Howard  v.  PiU,  1  Salk.  261  ^  the  plaintiff  sued  out  a  ca.  sa, 
from  the  king's  bench,  while  the  record  of  the  judgment  was  re- 
moved from  thence  to  the  exchequer  chamber,  where  it  was 
-abated  by  the  death  of  one  of  the  plaintiffs  in  error,  but  no  re- 
mittitur was  entered,  and  therefore  the  writ  of  error  was  still 
pending  there — ^held  to  be  erroneous,  but  not  void,  and  the 
case  in  4  Leon.  197,*  to  the  contrary  was  denied.    In  Jeanes  v. 
WUMm,  1  Yes.  195,  after  the  body  of  the  defendant  had  been 
taken  in  execution,  the  plaintiff  issued  a  fieri  facias,  and  sold  a 

1.  Bpmt  ▼.  SwmpU,  a.  AMMTa  osm. 
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leasehold  of  the  defendant:  Lord  HardTncbe  said,  that  by  law, 
during  the  ezistenoe  of  the  capias  and  the  person  in  custody,  a 
Jieri  facias  ought  not  to  be  taken  out,  and  the  court  would  set 
it  aside  on  motion,  but  yet  the  fi.  fa.  was  not  void.  The  line 
of  distinction  has  not  been  accurately  drawn,  as  to  all  the  cases 
where  the  process  is  merely  erroneous,  and  those  where  it  is  an 
absolute  nullity;  and  perhaps  each  case  must  depend,  in  some 
measure,  on  its  own  circumstances:  but  as  thct  issuing  of  the  ex- 
ecution, if  done  by  a  party  entitled  to  collect  the  money  upon  it, 
is  rather  a  defect  in  the  formal  mode  of  proceeding,  that  is  to 
say,  a  use  of  the  name  of  a  deceased  plaintiff,  instead  of  subeti- 
tating  executors  or  administrators,  and  issuing  a  scire /acias^ 
than  a  substantial  defect,  it  seems  to  me  on  the  authorities,  that 
it  must  in  such  case  be  considered  as  an  erroneous  proceeding, 
not  an  irregular  and  Toid  one.  If,  however,  the  plaintiff  had  no 
right  to  issue  the  execution,  if  being  a  mere  stranger,  he  inter- 
posed and  set  the  constable  on  to  do  execution,  against  one  no 
longer  liable,  it  would  be  otherwise:  8  Wils.  876/  But  eiren 
then,  it  would  be  neceesaiy  for  the  party  grieved  to  have  the  ex- 
ecution first  set  aside  or  vacated  by  a  direct  proceeding;  and  then 
he  might  have  restitution  of  the  money,  or  recover  his  damages  in 
trespass,  but  he  can  not  question  it  collaterally,  while  the  judg- 
ment and  execution  are  in  full  force.  In  the  case  before  us,  so 
tax  as  appears,  nothing  of  that  kind  was  done.  The  writ  re- 
mained in  full  force  and  virtue,  at  the  time  this  action  was 
brought,  and  the  plaintiff  acquiesced  in  it;  and,  therefore, 
whether  it  was  duly  issued  by  the  defendant  as  surety  or  not, 
whether  it  was  merely  erroneous  or  absolutely  void,  in  the  legal 
sense  of  those  terms,  it  was  a  justification  for  him  in  this  action, 
as  well  as  for  the  officer,  or  other  person  assisting  in  the  execu- 
tion of  it. 

In  the  case  of  Priggs  v.  Adams,  Garth.  274;  S.  0.,  Salk.  674, 
in  an  action  of  false  imprisonment,  the  defendant  pleaded  a 
judgment  in  the  town  court,  in  Bristol,  obtained  against  Prigg, 
and  that  he  was  arrested  and  imprisoned  by  virtue  of  an  execu- 
tion thereon,  etc.  The  plaintiff  replied,  and  set  forth  a  private 
act  of  parliament  lately  made,  by  which  a  court  of  conscience 
was  erected  in  that  ciiy  to  have  the  sole  conusance  in  the  several 
actions  therein  expressed,  concerning  all  matters  under  forty 
shillings,  to  be  brought  against  any  poor  inhabitant  of  that  city, 
and  that  all  judgments  elsewhere  for  such  matters  should  be 
merely  void,  and  that  he  was  a  poor  inhabitant,  etc* ;  after  azga- 

1.  Barker  t.  Brmkam, 
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ment  it  "was  reeolyed  bj  the  ooort,  that  this  judgment  was  not 
absolntely  void,  and  the  officers  (who  served  the  execution)  tres- 
passers; and  that  the  regular  way  to  take  the  benefit  of  the  act 
was,  for  the  defendant  below  to  have  pleaded  this  matter,  and 
so  to  bare  entitled  himself  to  such  benefit;  that  since  the  judg- 
ment was  not  absolutely  void,  and  though  Prigg  had  neglected 
to  plead  the  statute  to  the  jurisdiction  of  the  court  below,  yet 
he  was  not  without  remedy,  for  he  might  come  in  upon  the  re- 
turn of  the  ca.  8a,  in  custody  below,  and  then  plead  the  statute, 
with  the  necessary  arerments  in  discharge  of  the  execution.  As 
upon  the  statute  of  additions  (1  Hen.  Y . ,  c.  5) ,  which  hath  the  same 
words,  yiz. ,  that  the  outlawry  shall  be  Toid  if  there  is  no  addition, 
yet  in  that  case  it  has  been  always  held,  that  the  person  so  out- 
lawed must  either  reverse  it,  or  plead  it,  vi  supra;  and  Himer^B 
case  J  2  Sid.  126;  Baym.  73,  74,  was  cited  and  allowed  for  law. 
For  an  irregular  judgment  is  no  judgment,  and  that  was  vacated 
before  the  action  brought,  so  that  the  plaintiff  might  have  re- 
plied nul  Hd  record  to  the  defendant's  pleading  the  judgment; 
and  judgment  was  given  for  the  defendant  quod  quer.  nil  capiai, 
etc.  The  same  principles  will  be  found  recognized  in  the  cases 
reported:  1  Lev.  95;»  12  Mod.  178,-*  3  Wils.  142,»  376;*  T.  Raym. 
ISf  1  Stra.  609;«  T.  Jones,  215;^  B.  N.  P.  83;  AUisan  v.  Bheam, 
3  Sezg.  &  B.  U2  [8  Am.  Dec.  644];  Berry  v.  HamiUy  12  Id.  210. 
In  the  two  latter  cases,  it  is  to  be  observed  that  the  issuing  of  a 
ca,  sa.  without  calling  on  the  defendant  to  show  whether  he 
had  property,  was  expressly  prohibited  by  act  of  assembly;  and 
in  Allison  v.  Bheam  the  writ  had  been  previously  set  aside  by 
the  court  from  which  it  issued,  and  I  infer,  from  the  opinion  of 
Judge  Duncan,  that  it  was  the  same  in  Berry  v.  Eamill, 
Judgment  reversed,  and  a  verdre/acias  de  novo  awarded. 


dtod  in  Lloifd  ▼.  Barr,  11  F^  St  4S,  to  the  point  that  a  surety  paying  tha 
Judgment  obtained  i^gainst  himself  and  his  prinoipal,  is  entitled  ss  agidnsi 
the  latter  to  the  benefit  of  the  judgment. 

SxBOUTiON  lasvxD  AJTBB  THB  DxATH  ov  DKVBNnAHT  was  held  in  OMKnpe- 
worth  V.  fforUf  24  Am,  Deo.  753,  to  be  merely  voidable,  not  void.  On  this 
snbjeot  see  Freeman  on  Ezeontions,  see.  85. 
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Meeoh  v.  Robinson. 

[4  wbassox,  aao.] 

GnrsBAL  AvxBAOB — SnuNDiKG  07  A  Vessel  whose  lots  is  at  all  evvnis  inerit- 
able  in  order  to  save  the  endangered  lives  of  the  crew,  will  not  constatote 
a  ease  of  general  average*  reqairing  the  cargo  saved  to  oontrilmte,  thoogh 
the  stranding  tended  to  and  resulted  in  the  saving  of  a  laxger  proportioa 
of  the  cargo  than  would  otherwise  have  been  saved. 

ABSUMPfliT.  On  the  seTenteenth  of  September,  1888,  the  brig 
Tallahassee,  then  off  Tampico  bar,  was  struck  by  a  violent  gale, 
whioh  drifted  her,  notwithstanding  all  efforts,  towards  the 
shore.  The  loss  of  the  vessel  at  last  came  to  be  recognized  as 
incTitable.  In  this  situation  the  master,  as  stated  in  his  deposi- 
tion, **  found  it  necessary  for  the  preservation  of  the  lives  of  the 
crew  (as  the  loss  of  the  vessel  was  now  beyond  doubt,  being  in 
four  fathoms  of  water  and  the  land  within  a  milp  of  the  brig) 
to  run  the  vessel  ashore."  Tbe  vessel  was  accordingly  run 
ashore.  The  wreck  of  the  vessel  and  the  cargo  saved  were 
subsequently  sold  and  the  proceeds  paid  over  to  defendant,  a 
part  owner  of  the  cargo.  This  action  was  to  recover  plaintiffs' 
ratable  proportion  of  these  proceeds  as  owners  of  the  brig.  By 
the  verdict  of  the  jury  it  was  found  that  if  on  the  facts  stated  in 
their  special  verdict  the  case  was  one  of  general  average,  plaint- 
iffs were  entitled  to  seven  hundred  and  twenty  dollars;  if  not, 
then  to  one  hundred  and  eighty-six  dollars  and  thiitj-one 
cents.  The  facts  stated  in  the  special  verdict  besides  those  set 
out  above,  appear  from  the  opinion. 

H.  M.  PhiUipa,  for  the  plaintifGs. 

McCaU,  contra. 

By  Court,  Esnnedt,  J.  The  case  before  us  does  not  seem  to 
come  within  the  principle  of  any  of  the  cases  cited  by  the  conn- 
sel  for  tbe  plaintiffs.  Sims  v.  Gumey^  4  Binn.  518,  has  been  re- 
lied on.  It  would  bo  sufficient,  however,  to  say  that  that  case 
was  not  one  where  the  ship  was  wrecked,  or  any  apprehen- 
sion entertained  that  she  was  in  danger  of  being  so,  but  a  case 
merely  where  she,  as  it  was  firmly  believed,  about  to  be  un- 
avoidably driven  on  shore,  without  the  least  risk  of  being 
wrecked  by  it,  was,  for  the  purpose  of  conducting  her  to  a  place 
where  the  crew  and  cargo  alone,  not  the  vessel,  might  be 
saved  with  greater  certainty,  voluntarily  stripped  of  her  masts, 
together  with  the  sail?  and  rigging  appertaining  thereto.  It 
may  also  be  observed,  that  the  correctness  of  the  decision  in 
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fiiis  case  has  heen  questioned;  and  the  authority  of  it,  though 
no  ways  applicable  to  the  present  case,  shaken  at  least,  if  not 
OTermled,  by  Walher  t.  UrvUed  States  Ins,  Co»,  11  Serg.  &  R.  60 
[14  Am.  Bee.  610].  The  sacrifice  of  the  masts,  sails,  and 
rigging  of  the  Tessel,  being  Toluntary,  and  determined  on  with  a 
Tiew  to  save  the  cargo,  as  well  as  the  lives  of  the  crew,  may 
perhaps  have  been  the  subject  of  general  contribution,  but  be- 
yond this,  the  principle  of  the  case  may  well  be  doubted.  Oray 
T.  Wain,  2  Id.  229  [7  Am.  Bee.  642],  has  also  been  cited  by  the 
counsel  for  the  plaintiff.  The  only  matter,  however,  settled  in 
it  was,  that  a  voluntary  stranding  of  a  ship  for  the  purpose  of 
preserving  the  ship  and  cargo,  the  greater  part  of  the  cargo 
being  thereby  saved,  but  the  vessel  wholly  lost,  entitled  the 
owners  thereof  to  general  average  for  this  loss.  Thecaseof  Cote 
V.  BeiUy^  3  Wash.  G.  G.  298,  which  is  to  the  same  effect,  and  was 
decided  before  Oray  v.  Waln^  was  also  adduced  in  support  of  the 
plaintiffJB*  daim.  But  the  stranding  of  the  vessel  in  each  of 
these  two  last  cases,  being  considered  as  clearly  voluntary,  pre- 
sents at  once  an  obvious  difference  beween  them  and  the  present. 
In  the  former,  for  aught  that  appears,  the  vessel  might  have 
been  kept  out  at  sea.  and  have  weathered  the  storm,  so  that  the 
act  of  running  them  ashore  was  purely  one  of  free  agency  on 
the  part  of  the  masters,  the  agents  of  the  owners  thereof,  and 
done  for  the  common  benefit  of  all  concerned;  thus  bringing 
these  cases  within  the  reason  of  the  rule,  which  lies  at  the 
foundation  of  every  case  of  general  average. 

The  principle  of  general  contribution,  in  this  respect,  is  de- 
rived from  the  ancient  law  of  Rhodes,  relative  to  jettison,  which 
it  is  said,  was  formed  and  promulgated  nine  hundred  years  be- 
fore the  Christian  era,  and  afterwards  adopted  by  Justinian  into 
his  digest,  with  an  express  recognition  of  its  true  origin:  '*  Lege 
Bhodia  cavetur,  ut,  si  levanda  riavis  gratia  jactus  mercium  /actus 
sU^  omnium  contributione  sarciatwr^  qwod  pro  omnibus  datum 
est  :'*  Dig.,  lib.  14,  tit.  2, 1.  Besides,  where  the  property  of  one 
of  the  parties  concerned  in  the  adventure,  is  deliberately  sacri- 
ficed for  the  benefit  of  the  others,  so  that  thereby  his  loss  is 
made  directly  to  promote  their  gain,  he  becomes  entitled  to 
claim  restitution,  according  to  the  equitable  maxim  of  the  civil 
law.  Nemo  dd)et  locupletari  alienajactura.  And  doubtless  it  is  a 
general  rule,  constituting  a  part  of  the  law  of  every  commercial 
country,  which  has  been  acknowledged  and  acted  upon  from 
time  immemorial,  that  if  a  part  of  the  ship  or  cargo  is  volunta- 
rily sacrificed  to  save  the  remainder  from  some  impending  dan- 
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ger,  the  owners  of  what  is  sayed  must  contributo  for  the  loss: 
1  Ph.  Ins.  334.    To  this  role,  howeTer,  there  are  some  excep- 
tions, as  where  goods,  for  instance,  on  deck,  are  thrown  over,  it 
is  held  in  general,  that  no  contribution  can  be  claimed:  Id.  332. 
But  it  is  clear  that  the  case  in  hand  does  not  fall  within  either 
the  terms  or  the  reason  of  the  rule.    The  running  of  the  Teasel 
ashore  here,  can  with  no  proprieiy  be  said  to  have  been  volun- 
tarj.    Nor  can  it  indeed,  be  well  said,  that  the  loss  of  the  yes- 
sel  was  occasioned  thereby.    For  according  to  the  eyidence  of 
the  master,  which  is  all  that  we  haye,  and  all  that  the  plain  tiffii 
rely  on  to  establish  their  claim,  the  yessel  being  on  a  lee  shore, 
where  she  could  not  carry  sail,  they  found  it  necessary  for  the 
preseryation  of  the  liyes  of  the  crew,  as  the  loss  of  the  yeeael 
was  then  certain  beyond  a  doubt,  being  in  four  fathoms  water, 
and  the  land  within  a  mile  of  her,  to  run  her  ashore;  and  ac- 
cordingly they  slipped  the  best  bower  chain,  put  the  yessel  be- 
fore the  wind,  and  in  a  short  time  struck  the  land.     In  hia 
cross-examination  he  further  states,  that  her  situation  was  most 
desperate;  that  she  would  haye  gone  to  the  shore  at  aU  eyents; 
but  the  mode  in  which  the  witness  ran  her  on  shore  sayed  the 
liyes  of  the  crew,  and  tended  to  saye  a  greater  proportion  of  the 
cargo.    From  this  it  is  perfectly  manifest,  that  the  loss  of  the 
yessel  had  become  ineyitable,  as  the  consequence  of  the  peril 
then  present;  and  in  such  case  says  Mr.  Phillips,  in  his  treatise 
on  insurance,  yol.  1,  339,  when  the  acts  of  the  crew  are  in- 
tended to  alleyiate,  instead  of  ayoiding  such  consequence,  it 
seems  hardly  to  be  yoluntarily  incurring  a  loss. 

But  Mr.  Benecke,  in  his  work  on  insurance,  o.  5,  p.  219,  in 
which,  says  Chief  Justice  Abbot,  in  his  publication  on  sliip- 
ping,  343,  there  is  much  learning  combined  with  practical  ex- 
perience, meets  the  present  case  in  so  many  words,  and  declares, 
that  *'  if  the  situation  of  the  yessel  were  such  as  to  admit  of  no 
altematiye,  so  that  without  running  her  ashore,  she  would  have 
been  unayoidably  lost,  and  that  measure  were  resorted  to  for  the 
purpose  of  saying  the  liyes  or  liberty  of  the  crew,  no  contribn- 
tion  can  take  place,  because  nothing  in  fact  was  sacrificed."  So 
here  the  plaintiffs  sacrificed  nothing;  their  yessel  was  doomed  to 
ineyitable  destruction  by  the  peril  of  the  sea  which  surrounded 
her.  It  was,  in  realiiy,  the  case  of  awreck,  where  as Emerig^n, 
tom.  1,  p.  612,  says,  **  the  owner  of  the  ship  wrecked,  and  the 
owner  of  the  merchandise  lost  in  the  shipwreck,  haye  no  right 
of  contribution  from  those  who  haye  the  good  fortune  to  ea^e 
their  effects;  because  the  losses  that  the  one  or  the  other  has 
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sustained,  has  not  procured  the  common  safety.  The  rale  of 
the  civil  law  is  the  same.  Amisaa  navia  damnum^  caUationia  con- 
soriio  non  sortUur  per  eos  qui  merces  8ua8  naufragio  liberaverurU  ; 
nam  hujus  eqwUatem  tunc  admiUi  placuii^  cum  jactus  remedio^ 
ooBleris  in  cammuni  periculo,  8dlt>a  navi^  consuUum  est :  lib.  5,  de 
Leg.  Rhod.  It  is  the  same  as  the  case  of  fire.  He  who  saves 
his  own,  saves  for  himself  alone.  Cum  depressa  navis  aid  de- 
jecta est  J  quod  quisque  ex  ea  euum  servassai,  sibi  servare  respondii, 
tanquam  ex  incendio  :  L.  7,  ff.  cod."  So  Cleirao,  page  51,  note 
9,  says:  ''.After  shipwreck,  there  is  no  contribution  between  the 
merchandise  recovered  and  fished  up,  and  those  lost;  but  save 
who  can."  So  Casaregis  says.  Disc.  121,  note  17:  ''  He  who 
saves,  saves;  he  who  loses,  loses.:"  See  Mr.  Justice  Story,  note 
1  to  Abbot  on  Shipping,  849.  The  loss  of  the  ship  in  ques- 
tion, appearing  then  to  be  inevitable,  must  therefore  be  borne 
bj  the  plaintiffs,  who  were  owners  of  her.  This,  says  Mr.  Ste- 
vens, the  Digest  (md  all  authors  are  agreed  on;  for  you  can  not 
in  equity  convert  a  loss,  which  is  inevitable,  into  a  claim,  for 
the  preservation  of  property:  Stevens  &  Benecke,  1^  Phillips, 
on  Average,  81. 

The  judgment,  therefore,  according  to  the  agreement  of  the 
parties,  must  be  for  the  less  sum  in  favor  of  the  plaintifb,  that 
is,  one  hundred  and  eighty-six  dollars  and  thirty-one  cents. 

Judgment  accordingly. 

The  dootrine  of  the  principal  case  seema  opposed  to  that  which  haa  been 
adopted  l^  the  natumal  triboiialB:  Barnard  v.  Adam»f  10  How.  271,  and 
aaeea  dted  in  the  note  to  Gray  v.  Wain^  7  Am.  Deo.  661. 


Yah  Ambinge  v.  Mobtok. 

[4  WBAaaraai.  S83.] 
DurriBT  u  Bbsxhtial  to  the  validity  of  a  deed. 
BovA  Fids  Pubohassb  Cladcino  undxb  a  Dked  Nxvxa  Dklivibiis  bol 

irhioh  waa  aarreptitioaaly  and  frandulently  obtained  from  the  poawifin 

of  the  grantor,  while  no  name  of  a  grantee  bad  yet  been  inaerted,  saob 

insflrtion  being  aabeequently  made,  acquires  no  title. 
UxAOTHOBiSBD  Bbuvekt  OF  A  Dked  may  be  ratified  by  the  grantor,  as 

by  an  aooeptance  of  the  consideration  money  from  the  grantee. 
PWBnnoN  wnj.  Pur  a  Subsxqusnt  Pubchasxr  upon  Ivquxbt  aa  to  the 

title  ci  him  in  poesossion. 

EjBoncsNT.  Plaintiff's  paper  title  consisted  in  part  of  a 
deed  from  defendant  to  Thomas  Glenn.  Defendant  dexiied 
the  delivery  of  the  deed  to  Glenn.     Prior  to  the  executioo 
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thereof  defendant  had  entered  into  an  arrangement  for  the  sale 
of  this  property  with  Daniel  T.  Glenn.  During  the  treaty  of 
sale  defendant  executed  and  acknowledged  a  deed  for  the  prop- 
erty, wherein  the  name  of  the  grantee  was  left  in  blank.  After 
the  execution  of  the  deed,  Daniel  T.  Glenn  undertaking  to  pay 
the  consideration,  defendant  left  the  key  of  the  desk  in  which 
the  deed  lay,  with  his  brother,  Isaac  Morton,  then  in  the  com- 
pany of  Daniel  Glenn,  and  left  to  get  William  Patrick  to  come 
and  fill  in  the  blank  with  Glenn's  name.  After  defendant's  de- 
parture Daniel  Glenn  induced  Isaac  Morton  to  get  the  deed 
from  the  desk  and  to  fill  in  the  blank  left  for  the  name  of  a 
grantee  with  the  name  of  Thomas  Glenn,  his  father.  As  an  in- 
ducement to  Isaac  Morton  to  dq  this,  he  represented  to  him  that 
he  would  obtain  the  remaining  consideration  of  the  purchase* 
two  notes  upon  which  the  defendant  was  indorser,  and  retom 
with  them,  or  else,  failing  in  this,  that  he  would  return  the  deed. 
Daniel  Glenn  neither  returned  with  the  deed  nor  with  the  notea. 
The  other  facts  of  the  case  appear  from  the  opinion.  Defendant 
had  yerdict  and  judgment  below. 

Hir^y  for  the  plaintiff  in  error. 

HolGomb  and  Meredith,  contra. 

By  Oourt,  Boasas,  J.  It  is  one  of  the  essential  xeqmsitea  of 
a  good  deed,  that  it  be  delivered  1^  the  party  himself »  or  his 
certain  attorney.  A  deed  takes  effect  from  this  tradition  or  de- 
liyeiy;  and  if  it  wants  delivery,  it  is  void  db  initio:  2  Bl.  Com. 
308;  1  Shep.  Touch.  57.  The  evidence  tended  to  show,  that  the 
deed  of  Morton  to  Glenn,  under  which  the  plaintiff  claimed 
title,  was  never  delivered  either  by  Morton  or  his  authorized 
attorney.  **  Delivery  is  either  actual,  i.  6.,  by  doing  something 
and  saying  nothing;  or,  also  verbal,  t.  e.,  by  saying  something 
and  doing  nothing;  or  it  may  be  by  both:  and  either  of  them 
may  make  a  good  deCveiy,  and  a  perfect  deed.  But  by  one  or 
both  these  means,  it  must  be  made;  for  otherwise,  albeit  it  be 
never  so  well  sealed  and  written,  yet  is  the  deed  of  no  force. 
Ahd  though  the  party  to  whom  it  is  made,  take  it  to  himself,  or 
happen  to  get  it  into  his  hands,  yet  it  will  do  him  no  good,  nor 
him  that  made  it,  any  hurt,  until  it  be  delivered.  And  as  proof 
of  the  delivery  is  a  matter  tnpais,  so  parol  evidence  is  properly 
admissible  to  show  that  the  deed  is  wanting  in  that  essentiid 
Requisite :"  1  Shep.  Touch.  57. 

The  court  in  that  part  of  the  charge  which  has  been  made  the 
sul^ect  of  exception,  ruled  that  if  the  deed  was  never  delivered. 
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no  title  passed  to  ihe  plamtiff»althoaglihe  may  have  been  a  pur- 
chaser for  a  valuable  consicleration,  withoat  notice.  The  facts 
given  in  evidence,  proved  that  the  deed  was  never  delivered, 
either  by  Morton  or  his  attorney;  that  the  possession  of  it  was 
surreptitiously  and  fraudulentiy  obtained  by  Glenn;  if  so,  ac- 
cording to  the  authorities  above  cited,  the  deed  was  void  ab 
inUio;  of  no  force  and  effect  whatever.  But  this  is  on  the  sup- 
position that  the  grantor  has  done  no  act  ratifying  the  delivery; 
for  a  deed  may  be  delivered  by  the  party  himself  or  by  his  ap- 
pointment or  anthoriiy  precedent,  or  assent  or  agreement,  sab- 
sequent;  for  omms  roHhabUio  mandaio  equiparatur.  If,  there- 
fore, the  plaintiff  could  have  proved  that  the  grantor,  as  he 
suggests,  had  received  the  purchase  money  for  the  property,  it 
would  have  amounted  to  an  assent  to  the  delivery  of  the  deed  to 
Olenn.  But  this  was  a  matter  for  the  jury;  and  does  not  enter 
into  the  exception  to  the  charge  as  presented  by  the  record. 
Unless  there  was  a  subsequent  recognition  of  the  delivery,  or 
there  was  something  done  by  the  grantor,  which  enabled  the 
grantee  to  deceive  the  purchaser,  no  titie  passed  any  more  than 
in  the  case  of  a  deed  that  was  forged.  But  the  jury  have  neg- 
atived every  allegation  of  that  kind.  They  have  found,  that  the 
grantor  retained  the  possession  of  the  property  as  before  the 
pretended  sale;  which  was  of  itself  notice  to  the  purchaser  so 
as  to  put  him  on  inquiry  as  to  the  titie.  A  bona  fide  purchaser, 
for  a  valuable  consideration  from  a  fraudulent  grantor,  is  pro- 
tected by  the  statute  of  frauds.  But  that  is,  because  such 
fraudulent  conveyances  are  not  absolutely  void,  but  are  voidable 
only,  at  the  instance  of  the'  party  aggrieved.  The  legal  titie 
passes  to  the  purchaser;  for  although  void  as  to  creditors,  it  is 
good  as  to  the  grantor:  it  therefore  comes  within  a  well-known 
principle,  that  where  the  equities  are  equal,  the  legal  titie  shall 
prevaQ.  A  bona  fide  purchaser  is  as  much  a  favorite  of  the  law 
as  creditors,  and  perhaps,  ought  to  be  more  so;  as  he  looks  to 
the  proper^  itself  specifically,  whereas  creditors  look  to  the  gen- 
eral funds. 

On  this  principle,  the  court  ruled  Price  v.  Junkin,  4  Watts, 
85  [28  Am.  Dec.  685.]  That  was  the  case  of  the  sale  of  land 
by  an  executor,  in  pursuance  of  a  power  contained  in  a  will. 
It  was  held,  that  the  titie,  though  fraudulent  and  void  aa 
against  the  purchaser  from  the  trustee,  because  of  his  hav- 
ing been  a  party  to  the  fraud,  yet,  as  respects  a  subsequent 
and  innocent  purchaser  from  him,  the  titie  was  good.  Ab 
between  the  original  parties,  the  conveyance  is  good,  although 
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subject  to  be  defeated,  in  the  one  case  by  the  children,  and  in 
the  other  by  the  creditors;  bat  inasmuch  as  the  legal  title 
passed,  it,  together  with  an  equal  equity,  gave  preference  to  the 
subsequent  and  innocent  purchaser.  In  Price  v.  «7unJbm, 
Justice  Sezgeant  says:  '*  If  a  loss  is  to  happen  by  the  exercise  of 
that  power,  it  should  be  by  those  representing  the  testator,  who 
created  it,  and  thereby  enabled  the  executor  to  transfer  the 
legal  estate;  not  by  the  person  who  trusted  to  a  title  deziyed 
under  that  power,  and  on  its  face,  fair  and  legal."  But  this 
principle  can  not  apply,  when  the  deed  was  not  deHvered,  and 
when  the  party  is  in  no  default. 

We  do  not  perceive  the  force  of  the  objection  to  the  evidence  of 
the  conversation  between  Giles  Love  and  Daniel  T.  Glenn.  The 
witness,  at  the  time  he  saw  the  deed  from  Morton  to  Glenn, 
told  Glenn  he  had  no  authority  to  take  the  house  for  the  debt, 
and  suggested  that  he  should  put  in  the  name  of  Thomas  Glenn, 
which  was  afterwards  done.  The  evidence  was  pertinent,  as  it 
tended  to  show,  that  at  the  time  witness  saw  the  deed,  it  was 
unexecuted.  Nor  is  it  any  objection,  that  this  was  a  conversa- 
tion between  Daniel  T.  Glenn  and  the  witness,  because,  as 
appeared  from  the  testimony,  the  whole  matter  resulted  from 
a  contrivance  of  Glenn  for  his  especial  benefit,  and  took  place 
before  he  surreptitiously  obtained  the  possession  of  the  deed, 
upon  a  false  suggestion  from  Isaac  Morton.  Upon  the  same 
principle,  that  it  is  a  part  of  the  res  gesUs,  the  declarations  of 
William  Morton  to  Isaac  Morton  were  properly  admitted  in 
evidence. 

Judgment  affirmed. 

Cited  to  the  e£feot,  that  though  a  bona  fdt  pmohaaer  under  a  voidable 
deed  wiU  be  protected;  yet  if  the  title  which  he  oUuma  origiiuited  In  a  void 
deed,  his  good  faith  will  avail  nothing:  miigid  v.  Sehenek^  10  Fk  St.  295; 
Arriaon  v.  Harmdead,  2  Id.  107. 

Dkuvxrt  or  A  DsxD  is  Bssbntial  to  iti  validity:  Ckurek  v.  QHma^  90 
Am.  Dec  82,  and  cases  cited  in  note.  The  sabeeqnent  oases  in  this  aeries 
relating  to  delivery  are  Foley  v.  OowgiU,  82  Id.  49t  holding  that  a  deliTsiy 
oan  not  be  made  to  an  obligee,  to  operate  as  an  escrow;  that  if  soeh  an  at- 
tempt is  made,  the  condition  is  void  and  the  delivery  absolute;  and  OUmore  v. 
WhUeMe$f  81  Id.  668,  holding  that  there  can  be  no  delivery  of  a  deed  aobaa- 
qnent  to  the  death  of  the  grantor. 


liareh,  1839.]  Wateinbon  v.  Bank  of  Pennstlvania.     521 


Waxeinbon  v.  Bauk  of  Fjbnnbzlyania. 

[4  Wbaxtoh,  isa.] 
NoncB  or  Dissolxttion  or  Pabtnebship  is  Suvficibnt  m  to  strangen,  if 

the  notice  is  pablished  in  a  newspaper  printed  in  the  place  where  the 

partnership  bosinese  is  carried  on;  bnt  it  is  reqnisite  to  show  that  aotul 

notice  was  conveyed  to  customers  of  the  firm. 
OusTDMEB  Taking  a  Newspapsb  in  Which  Notiok  of  the  dissolution  is 

printed  is  not  affected  with  knowledge  of  snch  notice. 
Odvbt  can  not  DsTEHiaNB  Who  is  a  Gustomek,  and   can  not  xejeol 

proof  of  notice  pablished  in  a  newspaper  because  the  party  sought  to  be 

afieeted  is  a  customer;  the  detennination  of  that  question  is  within  the 

prorince  of  the  jury. 

AfnuMPHiT.  The  action  -was  upon  a  promissoiy  note  indorsed 
bj  defendants  to  plaintiff.  This  indorsement  was  made  subse- 
quently to  the  dissolution  of  the  partnership  existing  between 
the  defendants.  The  question  was,  whether  or  not  the  plaintiff 
had  received  proper  notice  of  the  dissolution.  Plaintiff's  evi- 
dance  tended  to  show  that  prior  to  the  dissolution  of  the  partner- 
ship the  plaintifPs  banli:  was  the  one  employed  by  defendants  in  the 
transaction  of  their  firm  business.  Defendant,  Bichard  Watkin- 
flon,  to  affect  plaintiff  with  notice  of  the  dissolution  of  the  firm, 
offered  to  show  that  notice  thereof  had  been  duly  published  in 
a  newspaper  printed  in  Philadelphia,  the  place  of  business  of 
the  firm,  and  that  this  newspaper  was  taken  by  plaintiff.  The 
evidence  was  excluded,  on  objection.  Plaintiff  recovered  judg- 
ment. 

J91  if.  PhiUipa^  for  the  plaintiffs  in  error. 
Chester,  contra, 

m 

By  €3ourt,  SiBeaAirr,  J.  The  question  presents  itself  in  this 
case,  what  is  sufficient  notice  of  the  dissolution  of  a  partner- 
ship, so  as  to  discharge  a  partner  from  debts  subsequently  con- 
tracted in  the  name  of  the  firm,  without  his  participation  or 
assent?  The  rule  seems  to  be,  that  notice  of  the  dissolution  of 
the  partnership  given  in  a  newspaper  printed  in  the  ciiy  or 
connly  where  the  partnership  business  is  carried  on,  is  of  itself 
notice  to  all  persons  who  have  had  no  previous  dealing  with  the 
partnership.  But  as  to  persons  who  have  had  such  previous 
dealing  with  the  partnership,  it  is  not  sufficient.  It  must  be 
shown  that  actual  notice  of  the  dissolution  was  communicated 
to  the  party  in  some  way  or  other:  2  Johns.  300;^  7  Serg.  &  B. 
6Mf  3  Day,  363,-»  6  Johns.  147;*  6  Cow.  16f  17  Wend.  526.* 

1.  LamMtmg  t.  CMiu,  8  Am.  Deo.  43a.  2.  Shaffer  t.  Snyder. 

t.  JMMMtt  T.  BewUmd.  4.  Ketektm  t.  OUwk,  5  Am.  Dm.  19T. 

S.  OMMtT. Jtorr.e Osir.TOl;  aa.l6  Am  neo. 471.  6.  Vermeny,  MMkatttm C*. 
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A  notice  in  a  newspaper  is  at  the  best  but  an  uncertain  method 
of  communicating  the  knowledge  of  a  fact,  since  the  party  to  be 
affected  may  neTer  see  the  paper,  or  if  he  does,  may  not  read  all 
the  advertisements;  but  still  it  is  sometimes  the  only  practical 
mode,  and  is  therefore  either  allowed  by  the  principles  of  the 
common  law,  or  directed  by  act  of  assembly  in  particular  in- 
stances.   But  where  a  firm  has  had  previous  dealings  with 
others,  it  can  know  such  persons,  and  may  send  them  specific 
notice,  which  is  the  best  and  most  certain  mode.    This,  I  presume, 
is  the  reason  of  the  distinction.    No  particular  mode,  howerer, 
is  prescribed  by  law  for  communicating  notice,  even  to  persons 
having  previous  dealings;  it  is  sufiicient  if  in  any  way  actoal 
knowledge  is  traced  home  to  the  party.    Merely  taking  a  news- 
paper in  which  such  advertisement  is  contained,  is  not  sufiicient 
It  is  veiy  possible,  perhaps  nothing  is  more  common,  than  for 
persons  to  take  newspapers,  without  reading  all  the  advertise- 
ments they  contain,  even  if  they  peruse  their  other  contents. 
Our  newspapers  are  not  of  any  accredited  character,  universally 
recognized  as  the  authentic  depository  of  occurrences,  in  com- 
mercial or  other  affidrs;  they  are  a  medley  of  news,  politics, 
literature,  trade,  notices,  and  various  other  matters,  which  some 
peruse  for  one  purpose  and  some  for  another;  and  it  would  be 
going  a  great  way,  to  say  that  every  one  who  takes  a  news- 
paper, should  be  visited  with  the  knowledge  of  the  contents  of 
all  the  notices  contained  in  it  from  day  to  day.     The  case  of 
Vernon  v.  The  Manhattan  Co.,  17  Wend.  526,  was  very  like  the 
present.    The  notice  was  published  in  two  of  the  newspapers 
printed  in  the  city  of  New  Tork,  one  of  which  was  regularly  de- 
livered at  the  banking  house  of  the  plaintiffs,  yet  it  was  held 
not  to  be  sufficient  evidence  of  the  dissolution  of  the  firm  to 
which  the  defendant  had  belonged,  and  with  which  the  plaint- 
iffs had  had  previous  dealing.     The  court  say  that  if  actual 
notice  reached  them  in  any  form,  it  would  be  sufficient,  but  the 
mere  taking  of  a  newspaper  filled  with  notices,  will  not  make  a 
case  for  the  jury. 

But  though  this  is  the  rule  of  law,  and  on  the  evidence  in 
this  cause,  if  heard  as  offered,  it  would  have  been  the  duty  of  the 
jury  to  render  a  verdict  for  the  plaintiffs,  yet  we  are  of  opinion 
that  the  evidence  offered  by  the  defendants  ought  to  have  been 
admitted,  and  that  it  was  not  for  the  court  to  decide  that  there 
had  been  previous  dealing,  and  on  that  ground  reject  the  evi- 
dence. This  was  matter  of  fact  for  the  jury.  The  evidence 
ought  to  have  been  received  and  left  to  the  jury,  under  the  in- 
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Btniction  that  if  the  eridence  established  a  pieTious  dealing, 
then  in  point  of  law  there  should  have  been  actual  notice,  and 
jnerelj  taking  in  the  paper  at  the  bank  was  not  proof  of  such 
actual  notice,  without  anything  further.  Non  constat,  but  the 
defendant  might  have  controyerted  the  fact  of  preyious  dealing, 
or  giren  evidence  in  relation  to  it,  or  if  he  did  not,  yet  it  was 
the  province  of  the  juxy  to  determine  that  fact,  as  well  as  all 
others.  For  this  reason  the  judgment  must  be  reversed. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  to  show  what  notice  of  duaolution  of  partnenhip  is  required:  Browi^ 
T.  Clark,  14  Pa.  St.  470. 

Noncx  or  DisaoLunoN  of  Pabtnxbship. — ^The  same  rale  as  that  laid 
down  in  the  principal  case  is  announced  in  NaU  v.  Dcuming,  26  Am.  Dee. 
401.     See  also  note  to  Prentisa  v.  Sindair,  Id.  290. 


Pbaboe  V.  AusxiN. 

[4  Whaaxox,  480.] 

Waitt  or  Protest  wilXi  hot  Warrant  the  Interenob  in  favor  of  the 
maker  of  a  negotiable  promissory  note,  that  the  transfer  of  the  note 
from  the  payee  was  after  it  fell  dae. 

AoKirr  MAT  Sue  in  his  own  Name  upon  negotiable  paper  indorsed  in 
blank. 

Assumpsit.  The  suit  was  against  the  maker  of  a  promissoiy 
note  payable  to  the  order  of  John  Hooghtin.  Defendant  be- 
low, plaintiff  in  error,  contended  that  from  the  want  of  protest 
of  the  note,  it  must  be  inferred  that  it  was  acquired  by  the  pres- 
ent holder  after  maturity,  and  that  defendant  should  therefore 
be  admitted  to  any  defense  that  he  might  have  against  Hough- 
tin;  and  thereupon  pleaded  part  payment.  The  other  facts  re- 
lied upon  by  defendant  in  his  affidavit  of  defense  appear  in  the: 
opinion.  Judgment  was  rendered  for  plaintiff  for  the  failure  of 
the  affidavit  to  disclose  a  sufficient  defense. 

Hopkins,  for  the  plaintiff  in  error. 

€,  IngersoUy  contra. 

By  Court,  Booebs,  J.  A  protest,  not  being  necessary  in  a 
suit  against  the  drawer,  no  legal  inference  can  be  drawn  from 
an  omission  to  do  what  the  law  does  not  require.  There  is 
nothing,  therefore,  in  the  first  objection.  The  suit  was  brought 
to  recover  the  amount  due  on  a  promissory  note,  drawn  by  John 
Pearce,  the  defendant,  payable  siziy  days  after  date,  to  the  or- 
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der  of  John  Honghtin.  It  wbs  indorsed  in  blank  to  Charles  B. 
Austin,  agent  of  the  Union  glass  works,  transferred  by  him  to 
T.  W.  Dyott,  and  the  suit  is  brought  in  the  name  of  Charles  B. 
Austin,  agent  of  the  Union  glass  works,  who  is  holder  of  the 
bill.  The  question  is,  can  an  agent  bring  a  suit  on  a  promiBSory 
note  in  his  own  name?  This  is  a  question  which  depends  alto- 
geth<^  on  authority.  A  holder  of  negotiable  paper  can  main- 
tain an  action  on  it  in  his  own  name,  without  showing  title  to  it. 
The  court  will  not  inquire  into  his  right  to  the  paper,  or  hia 
right  to  maJTitain  a  suit  upon  it,  unless  circumstances  appear, 
showing  his  possession  to  be  mala  fide:  Dean  t.  EeweU,  5  Wend. 
257;  Tahmn  v.  Gibaon,  1  Hall,  808;  LivingsUm  v.  (Tt&son/  3 
Johns.  Cas.  268. 

In  OgiXby  v.  Wallace^  2  Hall,  558,  the  right  to  sue  even  by  a 
fictitious  person,  when  the  name  of  the  real  party  was  disclosed* 
unless  some  question  arose  as  to  the  mala  fide  possession,  was 
asserted.  The  court  nonsuited  the  plaintiff,  on  the  ground  that 
he  was  a  fictitious  person,  but  on  an  appeal  the  nonsuit  was  set 
aside,  that  the  question  of  fact,  connected  with  the  possession 
and  presentation  of  the  note,  should  be  submitted  to  a  jury. 
This  principle  applies  to  a  note  payable  to  bearer,  or  indorsed  in 
blank;  for  in  either  case  an  action  can  be  maintained  in  the 
name  of  any  person,  without  the  plaintiff  being  required  to  show 
that  he  has  any  interest  in  it,  unless  he  came  into  the  possession 
of  the  note  under  suspicious  circumstances.  Here  there  is  no 
allegation  of  malafidcB^  so  that  the  case  stands  clear  of  that  ob- 
jection. The  suit  is  brought  by  Austin,  who  is  a  trustee  or 
agent  for  the  company.  He  has  the  legal  title  to  the  bill»  and 
the  suit  is  brought  in  the  name  of  the  legal  owner.  Stating 
that  he  is  the  agent  of  the  Union  glass  works,  is  equivalent  to 
saying  that  the  suit  is  for  their  use.  This  brings  it  within  the 
principle  of  the  cases  cited.  But  Mawran  ▼.  Laanb^  7  Cow.  174, 
is  still  nearer  the  point.  It  is  there  held,  that  one  holdin^T  * 
check  or  note  payable  to  bearer  as  a  mere  agent,  may  sue  on  it 
in  his  own  name,  and  that  it  does  not  lie  with  the  opposite  party 
to  assert  the  plaintiff's  want  of  interest.  It  can  certainly  make 
no  difference  whether  the  note  is  payable  to  bearer,  or  indotsed 
in  blank,  and  in  the  possession  of  a  bona  fide  holder. 

Judgment  affirmed. 

AaxzfT  MAT  Sus  IN  ms  owv  Nams,  whxv:  Olap  v.  Day^  11  Am.  ]>eQ.  90^ 
and  note  100. 

L  LMmgtUm  t.  CUnton,  dtod  in  (Tonrpy  ▼.  Wmfrm,  S  lolittf. 
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Enowles  V.  LOBB. 

[4  WSABZOX,  600.] 

Baaxm^  Bitubn  lb  Conglusiyb  m  to  the  facta  therain  aet  forth,  upon 
the  partiea^  aa  far  aa  the  particular  action  is  oonoemed.  Thna,  if  the  re- 
toni  atato  that  property  replevied,  was  aarrendered  to  the  defendant 
npon  hia  giving  bond,  the  latter  may  not  show  that  leaa  property  waa 
replevied  from  him  than  appeared  from  the  retnm. 

Ormro  Bond  Cotij}movKD  to  Rbtubn  Pbopsbtt  Bxfutied  win  pra- 
cinde  defendant  from  aaaerting  that  leaa  property  waa  replevied  than  ia 
deaoribed  in  the  bond. 

Fkanj>ULiNT  Pubohasbb  Aoquibss  no  Titlb  to  the  gooda  aa  againat  the 
party  defrauded. 

FkAUDTTLBNT  PuBCHASKB,  ASSIGNING  for  the  benefit  of  hia  oreditorai  paaiea 
no  title  to  hia  aaaigneea  to  the  gooda  obtained  by  f rand,  though  the 
aaaignment  require  releaaea  from  certain  of  the  oreditora,  which  are  given 
by  them. 

BjspuBvm.  The  plamtifGs  below,  defendants  in  error,  sought 
to  recover  six  cases  of  prints.  These  prints  had  been  sold  by 
plaintiffs  to  Enowles,  Schroeder,  and  McCalla,  bat  the  declara- 
tion alleged  that  the  latter  did  not  intend  to  pay  at  the  time 
that  they  bought.  Shortly  after  their  purchase,  iliey  assigned 
in  trust  for  their  creditors.  The  assignment  specified  certain 
preferred  creditors,  and  directed  that  the  residue  of  the  fund 
secured  be  divided  ratably  amongst  such  other  creditors  as 
should  within  a  designated  time  execute  releases.  In  this  action 
the  property  was  duly  replevied,  but  was  subsequently  surren- 
dered to  defendants  upon  their  executing  the  proper  bond. 
Defendants  attempted  to  show  on  the  trial,  both  by  the  sheriff 
and  by  other  evidence,  that  the  property  actually  replevied  was 
not  as  much  as  that  described  in  the  return.  No  evidence  how- 
erer  was  allowed  on  this  point.  Certain  releases,  executed  by 
creditors  as  required  by  the  deed  of  assignment,  were  shown. 
The  jury  was  instructed  that  the  assignees  were  in  no  better 
position  with  regard  to  the  title  to  this  property  than  were  their 
assignors.  This  instruction  and  the  rejection  of  the  evidence 
previously  mentioned  were  the  grounds  relied  upon  1^  plaintiffs 
in  error. 

McCaU  and  J.  R.  IngersoU^  for  the  plaintiff^  in  error. 

BanddU  and  8cM,  conira. 

By  Court,  SsBOSAnr,  J.    It  is  contended  that  the  ooort  below 
fined  in  rejecting  the  evidence  offered  by  the  defendants,  to 
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diow  tbat  the  number  of  pieces  of  goods  actoally  replevied  was 
less  than  that  mentioned  in  the  writ  of  replevin,  and  also  to 
show  the  sale  of  divers  pieces  of  goods  mentioned  in  the  writ  of 
replevin,  before  the  issuing  of  the  writ.    We  are  of  opinion, 
however,  that  this  evidence  was  properly  rejected.    It  went  to 
contradict  the  sheriff's  return  to  the  writ  of  replevin.    The  writ 
was  for  four  cases  of  prints,  containing  each  fifty  pieces;  one 
case  of  prints  containing  forty-three  pieces;  one  case  of  furniture 
prints,  containing  sixty-five  pieces;  value  eighteen  hundred  dol- 
lars, or  thereabouts.    The  sheriff's  return  was  "  replevied,  sum- 
moned, and  afterwards  claim  property  bond  given. "  It  is  a  weU- 
settled  principle,  applicable  to  eveiy  case,  that  credence  is  to  be 
given  to  the  sheriff's  return;  so  much  so,  that  there  can  be  no 
ifcverment  against  it  in  the  same  action:  Dalt.  189-191;  Bolle's 
Abr.,  Betum,  O.  Wats.  Sheriff,  72.   A  party  may  make  an  aver- 
ment consistent  with  the  sheriff's  return,  or  explanatory  of  its 
legal  bearing  and  effect,  where  the  return  is  at  large:  7  Hen. 
Ym.,  pi.  14;  5  Ed.  HI.,  pi.  1;  19  Tin.  198;  Dolan  v.  Briggs,  4 
Binn.  496,  but  he  can  not  aver  a  matter  directly  at  variance 
with  the  facts  stated  in  return,  and  contradictory  to  it,  and 
showing  it  to  be  false.     If  a  party  be  injured  by  the  false 
return  of  the  sheriff,  his  remedy  is  by  action  on  the  case  against 
the  sheriff  who  makes  it.     Thus  if  the  sheriff  returns,  that  the 
goods  are  eloigned,  the  plaintiff  may  have  a  withernam,  and 
the  defendant  can  not  plead,  either  tliat  he  did  not  eloign,  or 
that  the  beasts  were  dead  in  the  pound,  for  that  is  contrary  to 
the  elongata  returned  by  the  sheriff,  and  not  to  be  denied:  GHlb. 
Beplev.  98;  1  Dall.  439.^    The  evidence  offered,  went  not  only 
to  contradict  the  sheriff's  return,  but  also  the  act  of  the  defend- 
ants, in  conformity  with  it,  of  claiming  the  property  in  the 
goods  mentioned  in  the  writ  of  replevin,  and  giving  bond  to 
deliver  up  these  goods,  if  the  property  in  them  should  be  ad- 
judged not  to  be  in  the  defendants.    This  was  an  unequivocal 
admission  that  they  had  the  goods,  and  that  the  sheriff  either  had 
replevied,  or  would  replevy  them,  and  deliver  them  over  to  the 
plaintiffs,  but  for  this  claim  and  bond.    The  defendants  can  not 
in  one  breath  prevent  the  sheriff  from  replevying  the  goods 
mentioned  in  the  writ,  by  claiming  them  as  theirs,  and  giving  a 
property  bond,  and  in  the  next  deny  that  they  had  the  goods. 
I  do  not  say  that  in  all  cases,  the  mere  pleas  of  non  cepU  and 
property  are  inconsistent,  and  can  not  be  pleaded  together  un- 
der the  statute  of  Anne,  giving  leave  to  the  defendant  to  file 

I.  FUU^M  T.  J^ptfc 
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«eTeral  pleas,  but  it  would  be  more  consistent  if  the  defendant 
meant  to  contend  that  part  of  the  goods  mentioned  in  the  writ, 
were  not  in  his  possession  to  claim  as  his  properly  and  give  bond 
onljfor  those  that  were,  and  to  rely  on  his  plea  of  non  cepii  as  to 
the  reet.  For  the  latter,  the  sheriff  might  then  return  elongata, 
with  which  the  plea  of  non  cqpit  is  consistent:  1  Ld.  Baym.  618; 
S.  C.y  Salk.  581.^  But  the  claim  of  property  is  not;  for  by  it 
the  taking  is  admitted:  1  Ld.  Baym.  615.  And  this  must  needs 
be  so,  for  if  the  plaintiff  reoovers  damages,  the  goods  claimed 
become  the  property  of  the  defendant,  and  such  recovery  is  a 
bar  to  trespass,  or  any  other  action  to  recover  the  value  of 
the  same  goods,  afterwards  brought  by  the  plaintiff:  Id.  614. 
The  action  of  replevin  in  Pennsylvania,  is  well  known  to  be  dif- 
ferent from  that  in  England.  There  it  is  used  in  cases  of  dis- 
tress (though  some  authorities  say  it  lies  for  all  goods  and 
chattels  unlawfully  taken),  and  the  goods  are  actually  taken  by 
the  defendant  from  the  plaintiff,  and  are  always  delivered  up 
to  the  plaintiff,  by  the  sheriff,  on  executing  the  replevin,  the 
plaintiff  giving  bond  to  restore  if  he  fails  in  the  action.  The 
defendant  can  not  retain  them  by  giving  bond  on  a  claim  of 
properly.  Where  the  defendant  means  to  deny  having  the  goods 
at  all,  the  plea  of  non  cepii  is  then  strictly  appropriate.  But  in 
Pennsylvania  replevin  lies,  under  our  ancient  act  of  assembly, 
wherever  one  man  claims  chattels  in  the  possession  of  another, 
whether  the  defendant  took  them  from  the  plaintijff  or  not;  and 
of  that  kind  was  the  present  replevin.  In  such  case  the  plea  of 
non  cepii  can  only  mean  that  the  defendant  had  them  not  in  his 
poesesaion;  the  mere  taking  or  not  being  immaterial.  If  he  had 
them  not  in  his  possession,  the  sheriff  could  not  replevy  them 
so  as  to  deliver  them  to  the  plaintiff,  and  the  defendant  has  noth- 
ing to  do  but  to  rely  on  the  plea  of  non  cepii.  But  if  he  has  the 
goods,  and  the  sheriff  can  take  them,  the  defendant  must  either 
surrender  them,  or  if  he  chooses  he  may  claim  property,  and  re- 
tain them  in  his  custody,  giving  bond  to  the  sheriff  for  deliver- 
ing them  up,  in  case  the  property  shall  not  be  found  in  him:  1 
Dall.  156.*  The  making  such  claim  and  giving  bond,  is  a  dis- 
tinct admission  that  he  has  all  the  goods  contained  in  the  writ, 
and  mentioned  in  his  claim  and  bond,  and  the  return  of  the 
sheriff;  and  these  acts  preclude  the  defendant  from  giving  evi- 
dence to  the  contrary. 

Nor  is  the  second  error  sustained,  for  we  think  it  dear  that 
there  is  nothing  in  the  case  which  places  the  assignees  in  a  bet- 
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ter  sitaation  in  respeot  to  these  goods,  than  their  aasignoiB. 
The  doctrine  relating  to  bills  of  exchange  and  promissory  notes 
or  other  negotiable  instruments  transferred  in  the  course  of  busi* 
ness  for  a  valuable  consideration  and  without  notice,  does  not 
apply  to  this  case;  because  the  .goods  obtained  by  the  assignors 
from  the  plaintiff,  and  alleged  to  have  been  afterwards  trans- 
ferred by  the  assignment  among  various  other  effects  of  the  as- 
signors, were  not  negotiable  instruments.  They  stand  on  the 
common  footing  of  goods  transferred  by  one  having  no  title,  in 
which  case  ordinarily  no  title  passes  to  the  grantee.  Even  the 
doctrine  of  the  sale  of  chattels  in  market  overt,  which  in  Eng- 
land sometimes  sanctions  a  transfer  by  one  having  no  title,  has 
no  existence  in  Pennsylvania,  and  if  it  had,  would  not  apply  to 
this  case.  The  assignors  are  ascertained  to  have  had  no  title  to 
these  five  cases  of  prints;  the  pretended  purchase  they  made 
was  a  fraud,  and  the  goods,  so  far  as  respected  them,  still  be- 
longed to  the  plaintifffl.  There  may  possibly  be  cases,  in  which 
a  party  may  transfer  a  good  title,  although  he  has  none  himself » 
in  consequence  of  the  fraud  existing  in  the  procurement  of 
them.  Judge  Washington,  in  Copland  v.  BousqiLel,  4  Wash.  G. 
C.  594,  went  to  the  full  extent  of  the  law,  when  he  8a3rB,  that  if 
the  possession  be  delivered  by  the  real  owner,  together  with  the 
usual  indicia  of  property,  or  under  circumstances  which  may 
enable  the  vendor  to  impose  himself  upon  the  world  as  the  real 
owner,  this  might  be  a  case  of  constructive  fraud,  which  would 
postpone  even  at  law  the  right  of  the  real  owner  in  &vor  of  a 
fair  purchaser  without  notice,  and  for  a  valuable  consideration. 
But  no  such  case  exists  here.  The  defendants  are  not  pur- 
chasers either  in  their  own  right,  or  as  representing  creditors, 
who  may  release  their  debts  on  the  strength  of  the  assignment; 
so  that  it  is  unnecessary  to  examine  the  much-litigated  question, 
on  which  the  courts  in  New  York  and  Connecticut  are  at  vari- 
ance, whether  an  antecedent  debt  be  equally  operative  as  a  con- 
sideration, with  the  payment  of  money.  Neither  the  assignees 
nor  creditors  in  any  sense  of  the  word  purchased  these  goods. 
They  never  applied  to  buy,  or  made  any  contract  of  sale,  or,  so 
far  as  appears,  ever  saw  them  before  the  assignment.  They 
were  assigned  in  common  with  all  the  estate  of  the  assignors, 
real,  personal,  and  mixed,  whatsoever;  the  assignors  alone  pre- 
scribing the  terms  of  the  assignment,  the  methods  of  appro- 
priation, the  subsequent  sale  of  the  property  by  the  assignees 
to  raise  the  funds,  and  the  persons  who  were  to  participate  in 
them,  as  well  as  the  order  and  conditions  according  to  which 
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they  were  to  be  distributed;  and  the  assigneea  agreed  to  take 
the  estate  as  the  assignonf  offered  it,  without  any  previous  deal- 
ing, bargain,  contract,  or  even  knowledge,  for  aught  that  ap- 
pears. It  would  be  a  solecism  to  call  such  a  transaction  a  sale, 
or  such  a  grantee  a  purchaser,  or  to  apply  these  terms  to  the 
creditors,  who  accept  the  conditions  and  release  their  claims 
upon  the  grantor.  In  addition  to  which,  all  the  creditors  are 
not  required  even  to  release;  large  preferences  were  given  which 
might  exhaust  the  whole  fund,  and  as  to  them  the  case  would 
be  of  a  simple  voluntary  conyeyance  by  an  insolyent  debtor  of 
property  to  the  use  of  his  existing  creditors.  Such  a  convey- 
ance can  not  be  called  a  sale,  or  such  creditor  a  purchaser.  To 
do  so  would  confound  the  most  important  legal  distinctions, 
and  introduce  a  novelty  fraught  with  the  most  mischieyous  con- 
sequences. It  would  tempt  an  insolyent  debtor  to  defraud  his 
neighbors  by  fraudulent  purchases  of  goods,  in  order  that  he 
might  pass  them  oyer  for  the  use  of  fayored  creditors,  if  by  his 
assignment  he  could  purge  the  fraud  and  place  such  creditors 
in  the  highly  fayored  situation  of  honajvie  purchasers  for  a  yal- 
uable  consideration.  A  real  purchaser,  giying  yalue  for  property 
in  the  course  of  business  innocentiy ,  and  acting  on  the  faith  of  pos- 
session and  other  apparent  marks  of  ownership,  is  fayored  for 
the  support  of  trade  and  encouragement  of  fair  dealing,  and 
may  sometimes  obtain  a  better  title  than  his  yendor.  But  a 
yofaintary  assignment  by  a  debtor  has  never  been  considered  as 
placing  the  assignee  in  any  other  situation  in  point  of  equity 
than  the  assignor  himself  was;  he  takes  the  estate  subject  to  all 
outstanding  equities,  liens,  incumbrances,  and  dealings  be- 
tween the  assignor  and  others;  and  such  has  been  the  uni- 
form construction  put  on  assignments  of  this  description. 

Haggetiy  y.  Palmer,  6  Johns.  Ch.  487,  is  not  a  caseimlike  the 
present.  Goods  were  sold  at  auction  in  the  city  of  New  York, 
to  be  paid  for  in  approved  indorsed  notes,  at  four  and  six 
months,  and  it  is  the  usage  in  that  city,  where  goods  are  so 
sold,  to  deliver  them  to  the  buyer  when  called  for,  and  for  the 
vendors  afterwards  to  send  for  the  notes.  The  vendee,  after  he 
had  received  the  goods,  before  he  was  called  on  for  the  notes, 
according  to  the  terms  of  sale,  stopped  payment,  and  assigned 
over  the  goods  with  other  properly,  in  trust  to  pay  certain 
favored  creditors;  and  it  was  held  that  the  delivery  of  the  goods 
by  the  vendors,  was  conditional,  and  the  vendee  a  trustee  for 
them  until  the  notes  were  delivered;  and  that  the  assignment  by 
the  vendee  was  voluntary  and  fraudulent,  and  did  not  defeat  the 
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equitable  lien  of  the  yendors;  there  being  no  intervening  pur- 
chaaer  for  a  yaluable  oonaideiation  without  notice. 
Judgment  affirmed. 

FaAUDiTLBNT  PiTBGHASBB  Acx)T7iBBB  vo  Tcru  M  agaiiiit  tbd  parij  d»> 
fnuided:  Boot  ▼.  French,  28  Am.  Deo.  482,  and  note. 

SHKBinr*8  Rbtobn  is  Gonolubivx  npon  the  partiee  to  the  rait:  IHOer  t. 
BoberiBf  15  Am.  Dec.  578,  and  Mentz  ▼.  Hamnuoh  poiL 


Smqeh  V.  Plummbb. 

[6  WKABioir,  89.] 

UvBOGLOSED  Pbznoipal  IB  liable  on  the  contFaots  of  his  agent,  though 
the  agency  wbb  not  known  to  the  other  paa±y  at  the  time  of  the  oontnoL 

Thibd  Pabtt  iCAT  Claim  tub  Bmtoboeicxnt  of  an  Agrkkmbut  if  the  ooo- 
sideration  mored  from  him.  Thus,  if  A.  delivers  to  B.,  npon  the  latter'e 
sole  credit,  goods,  purchased  by  him  for  C,  a  sobseqnent  agreemeot  be- 
tween A.  and  G.  that  C.  shall  allow  the  bill  drawn  on  him  by  B.,  for  the 
pnrohase  price,  to  be  protested,  and  shall  hold  himself  Uable  to  A.,  the  bill 
being  afterwards  allowed  to  go  to  protest  in  pursuance  of  the  agreement^ 
may  be  recognized  by  B.  as  a  contract  of  novation  which  exonerates  hSm 
from  liability  to  A.,  by  substituting  in  his  place  G.  as  the  latter*s  debtor. 

AfisuHPSET  on  a  promissory  note.  The  note  was  executed  hy 
Smith  and  Brown,  defendants  below,  in  favor  of  plaintiff  Pium- 
mer.  The  note  represented  the  price  of  certain  merchandise 
sold  by  plaintiff  to  defendant,  who  purchased  it  for  one  Blake, 
a  resident  of  Ohio.  Some  time  after  the  purchase,  Blake  visited 
Philadelphia,  and  while  there  was  informed  by  plaintiff  that  the 
merchandise  had  been  purchased  from  him,  and  was  requested 
to  hold  himself  liable  for  its  price  to  plaintiff,  and  to  allow  the 
bill  drawn  upon  him  by  defendant,  for  its  purchase  price,  to  go 
to  protest.  Blake  acceded  to  the  proposal,  and  did  subsequently 
allow  the  bill  to  be  protested,  and  in  his  deposition  used  upon 
the  trial  recognized  his  liability  to  plaintiff.  The  jury  was  in- 
structed in  substance,  that  if  at  the  time  the  goods  were  sold  to 
defendants,  plaintiff  did  not  know  that  Blake  was  their  principal, 
proof  of  the  above  state  of  facts  would  constitute  a  defense;  but 
if  at  the  time  of  the  sale  plaintiff  did  know  of  the  agency,  than 
that  these  facts  would  not  afford  a  defense.  Verdict  went  for 
plaintiff. 

ScoU^  for  the  plaintiff  in  enor. 

ffanna  and  Clarkaon,  oarUru. 

By  Court,  Gmson,  0.  J.    If  the   plaintiff  below,  apprised 
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ibat  the  shoes  were  ordered  by  the  defendants  for  Blake,  deliv- 
ered them  on  their  credit,  he  would  be  concluded  by  his  elec- 
tion; and,  without  more,  he  could  not  turn  round  to  any  one 
else.  But  might  he  not  subsequently  release  the  defendants  by 
accepting  Blake  as  theix  substitute;  as  he  might  have  done  had 
he  not  known  him  to  he  the  actual  purchaser.  It  is  conceded, 
as  it  must  be,  that  ignorance  of  Blake's  connection  with  the 
purchase,  would  have  authorized  a  pursuit  of  him  as  the  actual 
debtor,  and  a  consequent  abandonment  of  the  credit  given  to 
the  defendants;  and  there  is  no  reason  why  the  same  result 
might  not  be  effected  with  the  assent  of  Blake,  who  is  the  only 
person  that  could  object  to  a  change  of  the  original  credit  in  any 
drcomstances.  At  the  plaintiff's  instance  and  request,  he 
promised  to  pay  the  debt,  in  consideration  that  the  plaintiff 
would  accept  him  as  the  debtor:  and  this  consideration  would 
undoubtedly  sustain  an  action  on  the  promise.  If,  then,  Blake 
became  liable,  the  defendants  were  released;  for  that  was  an  im- 
plied condition  of  Blake's  promise,  which,  as  it  did  not  benefit 
him,  and  would  not  else  have  prejudiced  the  plaintiff,  would 
have  been  without  consideration.  What,  then,  is  there  to  pre- 
vent the  defendants  from  taking  advantage  of  the  condition  ? 
Nothing  but  an  alleged  want  of  privity.  But  their  assent  might 
perhaps  be  presumed  on  the  principle  of  Smith  v.  The  Bank  of 
Washington,  5  Serg.  &  B.  318.  There  is  another  principle,  how- 
ever, which  entitles  them  to  the  benefit  of  it.  It  was  a  part  of 
the  agreement — and  one  which  has  been  executed — ^that  Blake 
should  suffer  the  plaintiff's  bill  drawn  for  funds  to  meet  this 
very  debt,  to  be  protested;  and  would  it  be  competent  to  the 
plaintiff  afterwards  to  disaffirm  the  oontntct  for  the  residue,  even 
veith  Blake's  consent?  EUs  agreement  to  accept  Blake  as  the 
debtor,  was  in  discharge  of  the  defendants'  liability;  and 
though  made  to  another,  yet  if  a  consideration  for  it  moved 
from  them,  it  may  entitle  them  to  the  benefit  of  it  on  the  prin- 
ciple of  Dutton  V.  Poole,  1  Vent.  318,  expanded  by  this  court 
in  Hawinger  v.  Solms,  6  Serg.  &  B.  8;  and  it  can  not  be  doubted 
that  the  injury  sustained  by  the  protest  of  their  bill,  was  a  con- 
ddezation.  In  Hassinger  v.  Solma,  a  promise  to  indemnify  the 
guarantor  of  a  note  who  had  renewed  his  guaranty  contrary  to 
ibe  defendant's  direction,  was  held  to  bind  him,  on  the  ground 
of  ralihabitio,  though  made  to  a  third  person;  because  the  de- 
fendant had  benefited  by  a  payment  of  a  part  in  case  of  his 
original  liability — a  measure  which  had  been  exacted  as  a  con- 
dition of  the  renewal. 
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Now  to  constiiate  a  consideration,  gain  by  the  promisor,  and 
loss  by  promisee,  are  equally  efficacious;  and  it  is  indisputable, 
not  only  that  the  defendant  have  lost  by  the  dishonor  of  their 
bill,  but  they  stand  in  as  much  privity  to  the  promisor,  as  the 
plaintiff  did  in  Hassinger  y .  Solms.    That  the  sacrifice  of  a  party's 
resources  for  payment,  is  an  injury  which  the  law  regards,  was 
determined  in  Harper  y.  Keariy  11  Serg.  &  B.  280,  in  which  a 
sacrifice  of  leather  put  into  the  creditor's  hand  to  raise  funds, 
was  allowed  to  be  made  matter  of  defense;  and  what  is  there  to 
differ  that  case  from  this?    Nothing  but  that  the  defendant's 
bill  was  not  put  under  the  plaintiff's  control.    But  he  assumed 
a  control  over  it,  and,  it  would  seem,  with  their  acquiesoence; 
for  though  it  was  drawn  six  yean  ago,  there  was  no  evidenoe 
that  they  had  taken  any  step  to  recover  the  amount  of  it  from 
Blake,  and  they  have  released  him  by  their  defense  here.    In 
Sander9on  v.  LambertoTiy  6  Binn.  129,  where  a  carrier  had,  with- 
out the  merchant's  privity,  delivered  goods  to  a  second  carrier, 
who  had  in  like  manner  delivered  them  to  a  third,  it  was  held 
that  the  merchant  had  made  himself  a  party  to  the  last  contract 
of  bailment  by  suing  on  it,  and  that  he  had  thereby  released 
the  liability  of  the  preceding  carriers.    According  to  that  case, 
the  defendants  in  tins  had  a  right  to  become  party  to  the  subse- 
quent arrangement;  and  they  released  Blake  when  they  took 
defense  on  the  basis  of  it.    The  plaintiff  alone  could  not  disaf- 
firm it;  and  Blake  swearo  that  he  still  holds  himseU  liable  to 
the  plaintiff  under  it.    To  allow  the  plaintiff  to  recover,  thexB- 
fore,  would  be  a  fraud  on  him  as  a  third  person;  which  is  an- 
other ground  to  resist  the  enforcement  of  a  contract.     But 
neither  could  the  plaintiff  and  Blake  together  get  rid  of  it,  hav- 
ing dishonored  the  defendants'  bill.    Such  an  interference,  weira 
there  no  remedy  for  it  at  law,  would  be  a  ground  to  enjoin  the 
plaintiff  in  equity;  but  equitable  relief  is  always  accessible  to  a 
defendant  in  an  action  of  assumpsit;  and  every  principle  of 
honor  and  justice  calls  on  the  plaintiff  to  execute  the  residiie  of 
the  agreement. 

Judgment  reversed,  and  a  ventre  de  novo  awarded. 


Ax  UiVDnoLosKD  PaiNGiPAL  18  LiABLS  foT  the  aofei  of  hit  agent:  Ejpiteopai 
Ckntrch  ▼.  WiUy^  80  Am.  Deo.  886,  ud  note  389. 


Dec.  1839.]  Boma  v.  Erdman.  688 

Roma  V.  Ebdman. 

[6  Wbamok,  119.] 
K&BUUVUA,  SUBETT  OT  A  LbOATBB,   BCAT  BBTAIir  AOAUffST  AK  ASSIONEB  OV 

THB  liAms,  claiming  under  an  aarignment  aabaeqnent  in  date  to  the 
ezeoator's  beooming  siirety,  the  amoontB  that  he  haa  been  obliged  to  pay 
becanae  of  hia  character  of  sarety. 

Ebbob  to  Lehigh  county.  In  1797,  Adam  Bomig  died,  leav- 
ing  a  will,  in  which  proTision  was  made  for  the  support  of  his 
wife.  By  a  subeequent  family  arrangement,  the  sum  of  two 
thousand  dollars  was  set  off  in  lieu  thereof,  to  be  put  out  by  the 
executors  at  interest,  the  interest  to  be  paid  to  the  widow,  and 
the  principal  to  be  divided  at  her  death  amongst  the  other 
legatees  under  the  will.  Daniel  Bomig,  one  of  these  legatees, 
in  1821,  assigned  to  Jacob  Erdman  all  his  share  in  this  fund. 
Prior  to  this  assignment,  in  1816,  John  Bomig,  one  of  the  exec- 
utors, became  surety  to  Daniel  Bomig  on  a  bond  for  sixty-six 
dollars  and  twenty  cents.  This  bond  he  was,  in  1823  and  in 
1824,  obliged  to  discharge.  Mrs.  Bomig  died  in  1888,  and  this 
suit  was  instituted  by  Erdman  to  recover  from  John  Bomig,  the 
suryiving  executor,  the  amount  to  which  he  was  entitled  under 
the  assignment.  Bomig  claimed,  whilst  Erdman  denied,  the 
right  to  deduct  from  the  amounts  in  his,  Bomig's,  hands,  the 
sum  which  he  had  been  obliged  to  pay  as  Daniel  Bomig's  surety. 
A  case  was  stated  setting  forth  the  above  facts.  The  court  be- 
low decided  against  Bomig's  claim. 

T.  /.  Wharton^  for  the  plaintiff  in  error. 

Brooke,  contra. 

By  Court,  Sbbobant,  J.  The  principle  determined  in  Dor- 
rock's  Executors  v.  Edy,^  and  in  Potter  v.  Burd,  4  Watts,  15, 
that  an  executor  or  administrator  can  not  purchase  in  a  claim 
against  the  estate  he  represents,  and  set  it  off  in  a  suit  against 
him  for  a  claim  upon  his  testator  or  intestate,  is  certainly  a  cor- 
rect one;  but  the  present  case  does  not  seem  to  be  one  in  which 
it  is  applicable.  The  executor  here  has  not  purchased  in  any 
outstanding  claim  by  a  third  person  against  the  estate  which  he 
now  attempts  to  set  off  against  the  legacy  demanded.  The 
ground  he  takes  is,  thai  while  the  money  bequeathed  was  in  his 
hands,  debiium  in  prcesenti  to  the  legatee,  though  solvendum  in 
fuiuro,  he,  at  the  instance  of  the  legatee  himself,  became  his 
surety  in  a  bond  to  a  third  person,  which  bond  he  subsequently 
paid  as  such  surety;  the  time  of  becoming  surety  being  previous 

1.  3  Teates,  208. 
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to  the  assigiunent  by  the  legatee  to  the  plaintiff,  though  the 
payment  was  subsequent.  And  the  question  is,  whether  this  is 
not  such  an  equitable  payment  as  enables  him  to  defalk  the 
amount  from  the  legacy  demanded;  not,  in  the  words  of  Chief 
Justioe  Gibson,  in  Kratise  y.  Beiiel,  3  Bawle,  204  [23  Am.  Dec. 
113],  as  a  set-off,  but  as  a  defense  that  would  be  made  available 
by  a  chancellor.  And  I  am  of  opinion  that  it  is.  In  Krause  y. 
Beitel,  exactly  the  same  thing  was  done.  One  of  the  defendants 
had  paid  a  debt  for  the  insolvent  before  his  discharge,  and  was 
sued  for  another  debt  which  he  afterwards  was  compelled  to 
pay;  and  in  a  suit  by  the  insolvent's  assignees  he  was  allowed  to 
defalk  them.  In  Baughman  v.  Dvder,  3  Yeates,  9,  a  legatee  pur- 
chased goods  of  the  executors,  and  afterwards  assigned  his 
legacy;  and  they  insisted  on  retaining  the  amount  of  the  sale, 
against  the  assignee;  and  it  was  held  that  if  credit  was  given 
hiTn  on  that  ground  and  was  so  understood,  the  amount  of  the 
goods  would  be  an  actual  payment  pro  Undo.  A  surety  is  more 
favored  in  equity  than  a  vendor.  A  surety  is  considered  as 
having  a  right  to  all  securities  and  means  of  payment  in  the 
power  of  his  principal;  and  it  would  be  presumed  that  the  execu- 
tor became  surety  on  the  faith  of  money  in  his  hands*  and  is 
therefore  entitled  to  retain  it  against  the  legatee  himself,  or  one 
taking  it  by  assignment  from  him;  for  such  person  takes  it  as  an 
ordinary  chose  in  action,  not  negotiable,  and  therefore  liable  ta 
all  equities  existing  at  the  time  of  the  assignment. 

I  am  therefore  of  opinion  that  the  court  below  erred  in  hold- 
ing that  the  defendant's  claim  as  surety  could  not  be  admitted 
as  evidence  of  a  defense  that  might  be  available  in  the  suit. 
But  the  plaintiff  has  objected  here,  that  even  if  the  defendant's 
payments  are  admissible  as  a  defalcation,  yet  his  claim  is  barred 
by  the  statute  of  limitations,  because  they  were  made  more  than 
six  years  before  the  institution  of  this  suit.  It  is,  however,  an- 
swered, and  I  think  satisfactorily,  that  the  defendant  claims  by 
way  of  retainer,  as  executor  of  moneys  in  his  own  hands,  which 
he  might  apply  to  the  payment  of  himself  at  the  time  the  trans- 
action occurred,  without  being  under  the  necessity  of  institat- 
ing  a  suit  against  the  legatee  for  money  paid  and  expended  to 
his  use  as  surety  in  the  bond.  This  application  he  would  not  be 
compellable  to  make;  but  he  certainly  might  elect  to  do  it;  and 
in  the  absence  of  evidence  to  the  contrary,  the  defendant  ou§;ht 
to  be  considered  as  having  done  so,  if  he  insists  on  it«  at  the 
first  opportunity  presented  of  making  his  election. 

Judgment  reversed,  and  judgment  for  the  defendant,  on  t«ne 
case  stated. 
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Yabdlet  v.  Baub. 

16  WKABOEOir,  IIT.] 

PuBOHASXD  WITH  TBS  GoiTSKNT  ov  ▲  WmB  by  tmsteoi  of  money 
MfMed  to  her  Mparate  nae,  beoome  part  of  her  separate  property. 
Thb  Kiobts  ov  a  Husband's  Greditobs  will  not  extend  over  honsehold 
goods  and  fomitore,  which  have  been  purchased  with  the  wife's  consent 
in  their  own  name  by  the  trustees  of  money  settled  to  her  separate  use, 
and  placed  by  them  in  a  tavern  conducted  by  the  husband,  to  be  there 
used  alike  by  the  family  and  by  the  guests. 

Tbovbb.  In  1821,  Sarah  Woolston,  in  oontemplation  of  mar- 
xiage  wifh  Qeoige  Atherton,  settled  her  personal  property  upon 
Tardley  and  Baub,  trustees,  in  trust,  amongst  other  things,  that 
after  the  marriage  they  should  *'  pay  the  rents,  issues,  profits, 
and  proceeds  of  the  same  to  the  said  Sarah,  to  her  sole  and  sep- 
arate use  during  ooyerture."  The  marriage  duly  took  place. 
In  1830,  Atherton  took  the  lease  of  a  tayem  in  Northampton 
coimty.  At  that  time,  the  wife's  trustees  ptirchased  in  their 
own  names,  with  the  wife's  separate  property,  furniture,  house- 
hold  goods,  etc.,  for  the  tayem,  and  placed  these  articles 
therein.  In  1835,  this  furniture  was  seized  under  execution 
issued  against  Atherton,  and  was  afterwards  sold  under  the  exe- 
cution. The  present  action  was  to  recover  the  yalue  of  these 
goods  from  the  sheriff  who  sold,  and  the  attorney  who  directed 
the  sale.  The  charge  of  the  court  below  was  to  the  effect  that 
the  furniture  "vns  liable  to  the  husband's  debts.  Defendants 
had  yerdict. 

Hepburn  and  MaUery,  for  the  plaintiffs  in  error. 

Brodhead  and  Broum,  contra. 

By  Court,  Skbobakt,  J.  It  is  far  from  being  clear,  that  the 
trustees  were  guilty  of  any  departure  from  the  trust,  in  pur- 
chasing in  their  own  name  and  with  the  trust  moneys,  at  the 
instance  of  the  wife,  furniture  to  be  placed  in  a  tayem  in  the 
possession  of  the  husband  and  wife,  and  to  be  there  used  and 
employed  by  them  for  the  purpose  of  gaining  their  common 
livelihood,  and  maintaining  their  family.  The  wife  is  by  the 
settlement  the  owner  of  the  estate  to  eyery  purpose,  except  tiiat  it 
is  to  be  separate,  and  of  course  to  be  exempt  from  the  control  or 
liability  of  the  husband.  The  whole  issues  and  proceeds  are  to- 
be  paid  oyer  to  her  during  her  husband's  life,  and  if  she  sur- 
yiyed,  to  be  hers  absolutely:  if  not,  to  go  according  to  her  ap- 
pointment.    If  the  trustees  conyerted  the  moneys  into  property 
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with  the  view  of  benefiting  the  cestui  qwe  trusty  and  at  her  in- 
stance, and  placed  it  in  her  possession  as  her  separate  estate,  it 
still  continues  so.  Neither  a  court  of  law  nor  of  equity  would, 
in  such  case,  forfeit  the  property,  but  on  the  contrary  would 
guard  the  rights  of  the  wife,  by  following  it  in  its  conyerted 
shape  and  holding  it  to  continue  trust  property.  At  law  if  the 
trust  property  be  money  and  it  be  converted  into  any  other 
chattel,  that  chattel  or  the  produce  will  belong  to  the  cestui  que 
trust ;  and  the  same  rule  is  said  to  prevail  in  equity:  Willis  on 
Trusts,  87;  2  Madd.  Ch.  149,  and  cases  referred  to;  but  in  such 
case  it  is  presumed  the  party  so  entitled  has  his  election  either 
to  take  the  chattel  or  make  the  trustee  personally  responsible 
for  the  fund  with  which  the  chattel  has  been  purchased:  Id« 
Trust  money  may  be  followed  into  land  when  it  is  clearly  shown 
to  have  been  invested  in  a  purchase  of  that  kind;  and  parol  evi- 
dence is  admissible  to  prove  that  fact,  though  express  proof 
must  be  given  to  show  that  the  land  was  bought  with  the  tni^t 
money:  1  Hov.  on  Frauds,  468,  471.  The  wife,  with  the  con 
sent  of  the  trustees,  may  allow  her  husband  to  use  her  separate 
property;  she  may  give  him  the  income  as  it  is  received;  and 
here  she  does  no  more  than  allow  him  through  the  medium  of 
the  trustees,  to  use  her  furniture  for  their  common  benefit.  To 
say  this  was  a  departure  from  the  trust,  is  a  petitio  principii.  It 
might  be,  if  the  property  were  thereby  lost:  but  that  is  a  matter 
between  her  and  the  trustees:  and  between  them  it  is  material 
that  it  was  done  at  her  request,  and  that  she  was  the  owner  in 
equity:  3  Atk.  444.  But  whether  the  property  lost,  remains  to 
be  determined  by  the  other  question,  what  were  the  rights  of 
the  creditors  against  property  thus  situated:  whether  it  still  re- 
mained the  separate  estate  of  the  wife,  under  the  control  of  the 
trustees,  or  was  divested  by  the  execution  and  sale. 

The  principle  is  said  to  be,  that  the  wife's  separate  estate 
placed  in  the  possession  of  the  husband,  is  protected  against  his 
creditors,  except  where  he  carries  on  trade  with  the  goods  be- 
longing to  his  wife,  or  his  possession  is  inconsistent  with  the 
deed.  See  cases  collected:  1  Wats.  Sheriff,  183.  Assuming  this 
for  the  present  to  be  the  correct  doctrine,  the  furniture  here  was 
not  conveyed  to  the  husband,  but  placed  in  the  tavern  as  the 
separate  property  of  the  wife,  to  be  there  kept  and  used  by  the 
family  and  guests,  as  it  would  be  in  a  private  family:  it  was 
bought  with  the  wife's  money,  by  the  concurrence  and  in  the 
name  of  the  trustees,  and  continued  under  their  power  and  con- 
trol: and  they  might  at  any  time  have  seized  and  removed  it.  if 
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circumstances  had  rendered  that  course  proper  to  be  taken,  ao- 
connting,  of  course,  to  the  cestui  que  trust  for  their  acts.  It  was 
constmctiTelj  in  their  possession.  I  see  no  intention  to  give  the 
husband  the  properfy;  he  was  not  authorized  to  sell  or  to  traffic 
\iith  it,  or  make  title  to  it  directly  or  indirectly,  or  render  it 
liable  to  his  creditors;  nor  does  the  nature  of  tiie  property  or 
business,  raise  an  inference  that  he  was  authorized  to  cany  on 
any  trade  in  respect  to  the  property. 

As  to  inconsistency  with  the  deed,  it  was  an  appropriation  of 
the  proceeds  to  her  use  in  a  different  form  from  money.  If  the 
trustees  thought  proper  to  do  this,  and  she  preferred  it,  it  was 
because  they  deemed  it  a  more  beneficial  mode  of  enjoying  the 
proceeds;  and  it  was  one  which  they  had  a  right,  under  the  set- 
tlement, to  adopt  without  thereby  divesting  her  title,  if  they  saw 
proper  to  take  the  responsibility  of  employing  the  fund  in  this 
manner. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


As  TO  Wivb'b  Powxb  oy  DisposmoK  oyer  hxb  Sbpabats  Esiatb:  See 
Dpdt  Y.OoalCo,^  32  Am.  Deo.  598;  Th(ma$  t.  FDhoell,  80  Id.  233,  and  note. 


BBOTzacAN  V.  Bunnell. 

[6  WhASTOH,  U8.] 

An  Ihvaht  though  itkdbb  Seven  Yeabs  hat  Bind  Hihselp  as  appren- 
tioe,  with  the  assent  of  his  parent,  guardian,  or  next  friend. 

Debt  to  recover  the  penalty  given  by  statute  for  harboring,  con- 
cealing, and  entertaining  an  apprentice.  The  jury  was  instructed 
that  if,  from  the  evidence,  they  believed  that  at  the  time  the  con- 
tract of  apprenticeship  was  entered  into,  the  apprentice  was  less 
than  seven  years  of  age,  the  contract  was  invalid,  and  they 
should  find  for  defendants.  The  contract  was  with  the  assent 
of  the  mother  of  the  infant.    The  jury  found  for  defendants. 

Ihrie,  for  the  plaintiffs  in  error. 

BrodJiead,  contra. 

By  Court,  Serosant,  J.  No  limitation  of  time  being  pre- 
scribed by  the  act  of  assembly  of  the  twenty-ninth  of  Septem- 
ber, 1770,  within  which  an  infant  is  incapable  of  binding  himself 
by  indenture  of  apprenticeship,  I  do  not  perceive  how  the  courts 
can  interpose  it,  without  assuming  legislative  power.  The 
period  of  seven  years,  under  which  an  infant  is  at  common  law 
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considered  as  not  having  disoretion,  applies  only  to  criminal 
cases.  It  has  no  connection  with  his  ability  to  bind  himself 
under  the  statute  to  learn  a  trade.  In  regard  to  the  choice  of  an 
occupation,  or  the  judicious  selection  of  a  master,  he  has  prob- 
ably as  little  capacity  at  eight  years  of  age  as  he  has  at  six.  In 
these  matters,  in  truth,  no  reliance  is  placed  on  the  judgment 
of  the  infant;  they  are  left  to  the  determination  of  the  parent, 
or  guardian,  or  next  friend,  whose  assent  is  made  indispensable 
to  the  validity  of  the  binding.  It  is  of  importance  to  the  inter- 
ests of  the  community  as  well  as  of  the  infant,  that  this  power 
of  binding  should  be  exercised;  and  of  the  time  when  it  is 
proper  to  exercise  it,  others  must  judge  for  the  infant,  as  he  is 
incapable  of  deciding  for  himself.  Cases  may  occur,  in  which 
it  may  be  expedient  that  an  infant  under  seven  years  of  age 
should  be  provided  for  by  being  bound  an  apprentice,  and  it 
may  be  manifestly  to  his  advantage  to  be  so.  We  are  of  opin- 
ion, that  the  court  below  erred  in  their  charge  to  the  jury,  that 
if  the  apprentice  was  less  than  seven  years  of  age  when  bound, 
the  plaintiff  could  not  recover. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 

« 

Powica  OF  ImrAHT  to  Bind  Hiicself  as  Appbentioi. — ^A  oontraot  of  ap- 
prenticeship IB  oonaidered  at  oommon  law  a  contract  beneficial  to  the  in£aDt» 
and  one  that  he  may  for  that  reason  enter  into,  without  the  neoeanty  of  the 
assent  of  either  parent  or  guardian:  Kingvjood  v.  Bethlehem,  13  K.  J.  L.  227; 
OUbeH  ▼.  Fletcher,  Cro.  Car.  179;  King  v.  Arundel,  6  Man.  &  SeL  259; 
Woodrt^fy,  Logan,  6  Ark.  276.  But  the  effect  of  snoh  contract  upon  his 
part  would  at  the  most  be  to  subject  him  to  the  control  and  discipline  of  his 
master,  and  to  the  statutory  penalties  prescribed  for  the  misoonduct  of  ap> 
pientices.  In  no  event  could  he  be  held  upon  the  convenants  contained  in 
the  articles:  OUbeH  v.  Fletcher,  Cro.  Car.  179;  Brock  v.  Parker,  6  Ind.  638: 
MeKmgU  v.  Hogg,  1  Const.  (S.  C.)  117. 

The  case  of  Woodrtiffy,  Logan,  6  Ark.  276,  indeed  holds  differently,  bat 
it  stands  alone.  The  court  there  said:  *'  The  contract  of  an  infant  in  binding 
himself  an  apprentice,  being  an  act  manifestly  for  his  benefit,  is  binding  in 
law;  and  when  bound  he  can  not  dissolve  the  relation:  2  Kent,  241.  If  sach 
contract  is  binding,  a  right  of  action  necessanly  results  to  the  injured  party 
for  a  breach  thereof;  for  it  is  difficult  to  conceive  a  binding  oontnct,  the 
breach  of  which  will  not  give  to  the  injured  party  a  right  of  action.*'  As  we 
have  said,  however,  the  prevailing  doctrine  is  otherwise.  The  father  or 
guardian  of  an  infant  was  obtained  to  join  in'  the  artioles  to  obviate  this  in- 
convenience,  and  it  was  determined  that  he  was  liable  for  the  breach  of  the 
articles  by  the  infant,  though  by  the  form  of  indenture  each  par^  bound 
himself  to  the  other  for  the  performance  of  all  the  covenants  in  the  indenture; 
a  fonn  which  would  appear  to  bind  the  master  to  the  father  for  the  per- 
formance by  the  appientice  of  his  duties,  as  well  as  it  would  bind  the  father 
to  the  master:  Hughes  v.  Hvmphreye,  6  Bam.  &  Cress.  687;  Braneh  v 
BwiTigton,  2  Doug.  518. 

It  is  well  settled,  that  a  contract  of  apprenticeship  is  not  binding  unleM 


Dec  1839.]  Agnew  v.  Dorr.  639 

the  infant  is  a  party  there^;  his  father  or  guardian  oaa  not  bind  him  oat  of 
their  own  right:  CammonweaUh  ▼.  Moore,  I  Ashm.  123;  Pierce  ▼.  Maemn- 
burg,  4  Leigh,  4d5;  a  C.  28  Am.  Dec  333;  Stringfield  v.  IleUhdl,  2  Yerg. 
546;  /vtjw  ▼.  Norerou,  3  K.  J.  L.  977;  MaUer  of  McDowUe,  8  Johns.  328; 
Baich  V.  SimtK  2  K.  H.  437;  King  ▼.  Ameshy,  3  Bam.  &  Aid.  684.  The 
effect  of  any  such  covenant  on  the  part  of  the  father  will  be  that  of  a  covenant 
by  A.  that  B.  shall  perform  certain  services  for  G.  If  B.  do  perform  the 
services,  A.  is  entitled  to  the  compensation  stipulated  for;  while  if  B.  should 
refuse,  A.  would  be  liable  to  C.  for  the  breach  of  his  oovenant.  In  the  same 
way  the  fiather  could  recover  if  his  son  actually  performed  the  contract:  Dai^ 
V.  EvereU,  7  Mass.  145;  StewaH  v.  BicheU,  2  Hump.  153;  Bakh  v.  SmUh,  12 
N.  H.  437.  And  if  the  infant  do  perform  the  services,  in  pursuance  of  the 
contract  of  one  who  was  entitled  to  his  services,  he  can  not  recover  from  his 
master  the  value  of  his  services:  Id,,  mtpm, 

A  Lboal  Contbaot  of  Apprenticeship  can  not  be  entered  into  without 
writing:  Pekre  v.  Lord,  18  Conn.  337;  Squire  v.  Whipple^  1  Vt.  69. 

The  cases  have  sometimes  considered  the  question  as  to  what  operation  an 
imperfect  oontiact  of  apprenticeship  might  have.  In  Harney  v.  Owen,  4  Blackf. 
337,  the  articles  were  held  not  binding  upon  the  minor  because  not  approved 
by  a  parent  or  guardian  as  was  required  by  statute.  The  minor,  having 
rescinded  the  contract,  sought  to  recover  the  value  of  the  services  rendered 
by  him  prior  to  the  rescission.  The  court  refused  to  entertain  the  action, 
because  it  was  founded  upon  his  rescission  of  a  fair  and  equitable  contract. 
Page  v.  Marsh,  36  N.  H.  305,  holds  that  if  the  articles  are  vacated  by  the 
minor,  the  father  can  not  recover  from  the  master  the  value  of  the  services 
performed  by  his  son.  MaUby  v.  Ilarwood,  12  Barb.  473,  goes  much  further, 
and  holds  that  even  if  the  apprentice  be  discharged  by  the  master,  upon  the 
tatter's  discovering  that  the  articles  are  not  binding,  no  promise  will  be  im- 
plied upon  his  part  to  pay  the  value  of  the  services  performed  by  the  minor. 
The  best  rule  probably  is  that  of  Harney  v.  Owen,  supra.  Statutory  provis- 
ions in  all  or  most  all  of  the  states  regulate  the  matter  of  binding  out  infant 
apprentices.  If  these  requirements  bo  not  complied  with,  the  indentures  con- 
stitute a  contract  for  labor  and  service:  Bolton  v.  Smith,  6  Ind.  264;  Page  v. 
JfarsA,  supra.  Such  a  contract  would  be  governed  by  the  ordinary  rules  ap- 
plicable to  the  contracts  of  minors;  that  is,  it  would  be  avoidable  at  the  in- 
stance of  the  minor,  but  not  of  the  master.  This  view  is  opposed  by  MaJiby 
V.  Harwood,  supra,  which  holds  that  the  master  may  avoid  the  articles  upon 
disoovering  that  they  do  not  comply  with  the  statute,  in  that  they  have  not 
been  ezecated  by  the  minor's  father,  and  yet  refuse  to  pay  for  tiie  minor's 
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[S  Wbabtor,  131.] 

BiSFCULTiov  IK  AN  ASSIGNMENT  for  a  release  by  the  creditors  means  a  tecb 
aical  release  under  seal. 

it»T«Aft»  OP  A  Right  even  in  a  chattel  is  inoperative,  unless  by  deed. 

AflnoinociiT  Reqttibino  *'  Full  A2n>  Supficient  Release"  from  those  who 
wish  to  benefit  by  its  provisions,  will  not  be  answered  by  a  release  con- 
ditioned on  the  assets  realizing  a  certain  percentage  on  the  claim. 
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AssuMPSxr.    The  action  was  upon  a  promissoiy  note.     Prior 
to  this  action  the  defendants  assigned  their  property  in  trust, 
amongst  others,  for  such  of  their  creditors  as  might  by  a  certain 
day  execute  a  '*  full  and  sufficient  release  and  discharge"  of  their 
claims.    Upon  this  day,  plaintifiBs,  who  were  partners,  wrote  to 
the  assignees,  informing  them  that  no  release  had  been  presented 
them  for  signature,  and  that  therefore  '*  we  now  and  by  this 
writing  agree  to  become  a  jMurty  to  the  assignment  and  release 
left  in  your  hands,  dated  August  2, 1832,  on  condition  of  the 
same  paying  twenty-five  per  cent,  dividend  on  our  claim,  and 
this  shall  be  a  full  and  free  discharge  from  all  claims  we  may 
have  against  the  firm  oi  Brown  k  AgneV  (the  defendants), ''  the 
same  as  if  we  had  signed  the  release  in  your  hands."    The  firm 
name  was  signed  to  this  communication  by  one  of  the  partners. 
There  was  no  seal  to  the  writing.    Prior  to  the  institution  of 
this  suit,  the  twenty-five  per  cent,  of  the  amount  of  the  note  was 
tendered  plaintiffs  on  the  part  of  defendants  and  their  assignees, 
but  the  receipt  thereof  was  refused.    The  foregoing  facts  were 
disclosed  by  affidavit  of  defense;  but  judgment  was  rendered 
against  defendants,  notwithstanding,  upon  the  ground  that  said 
affidavit  was  insufficient. 

F.  W.  Hubbdlf  for  the  plaintiffs  in  error,  defendants  below. 

Oerhard,  contra. 

.  By  Court,  Qibson,  0.  J.  Were  not  this  the  case  of  a  tarast, 
the  meaning  which  we  would  be  bound  to  assign  to  the  tech* 
nical  word  release,  would  be  decisive.  But  even  interpreting 
the  deed  like  a  will,  which  according  to  the  rule  of  Ix>rd 
Somers,  in  Sheldon  v.  Dormer^  2  Yem.  311,  we  are  bound  to  do, 
we  must  say  that  the  assignor  stipulated  for  a  legal,  and  not  an 
equitable  release.  In  popular  as  well  as  in  technical  apprehen-* 
sion,  the  release  of  a  debt  is  a  discharge  of  it  by  writing  tmdeir 
seal;  and  the  assignor  must  be  taken,  at  the  utmost,  to  hare 
used  the  word  as  it  is  used  in  common  parlance.  But  there  are 
considerations  peculiar  to  this  species  of  trust,  which  require 
that  the  trustees  be  not  left  to  grope  their  way  through  doubts 
and  difficulties  in  the  execution  of  it.  The  office  is  sufflcientlj 
perilous,  without  involving  them  in  uncertainties  which  might 
lead  to  mispayments;  and  they  are  to  be  protected  where  they 
have  followed  the  plain  and  obvious  directions  of  the  assignor. 
If  the  paper  in  question,  then,  is  not  a  release  to  have  brought 
them  within  the  benefits  of  the  trust,  it  is  not  a  release  to  brin:; 
them  within  its  disabilities;  and  what  effect  might  the  trastees 
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safoly  haye  given  it  on  an  application  to  them  for  a  dividend  ^ 
It  will  not  be  pretended  that  they  might  safely  have  treated  it 
AS  performance  of  the  condition.  Objection  could  not  be  made 
that  it  was  execnted  only  by  one  of  the  partners;  bnt  it  is 
not  a  deed,  nor  does  it  contain  the  operative  words  of  a  release. 
Those,  according  to  Littleton,  section  445,  are  remise,  release, 
and  quitclaim;  to  which  Lord  Coke  has  added  renounce  and  ac- 
quit, intimating  at  the  same  time  that  some  others  may  have  the 
same  effect,  as  where  the  lessor  grants  to  the  lessee  for  life,  that 
he  shall  be  discharged  of  the  rent:  1  List.  264.  Perhaps  at  this 
day  any  words  distinctly  evincive  of  a  present  purpose  to  remit, 
would  be  as  operative.  Li  the  paper  before  us,  however,  nothing 
ia  signified  but  an  agreement  to  become  party  to  an  instrument 
which  was  then  a  hundred  miles  distant;  and  surely  that  is  not 
to  be  taken  as  an  equivalent  for  an  execution  of  it.  It  is  true, 
that  a  verbal  promise  is  susceptible  of  a  verbal  discharge  before 
breach  of  it,  as  it  is  said  in  Co.  Lit.  246  b;  but  that  there  can 
be  no  release  of  a  right  in  a  chattel  without  deed,  appears  in 
Jermor  and  Hardies  case,  1  Leon.  283.  In  its  frame  and  execu- 
tion, therefore,  the  paper  is  deficient. 

But  independent  of  that,  it  contains  a  condition  which  would 
mar  it  were  it  ever  so  unexceptionable  in  other  respects.  The 
fissignment  was  for  the  benefit  of  those  who  should  execute  **  a 
full  and  sufficient  release;"  and  the  plaintiffs  released  only  on 
condition  that  the  fund  should  yield  them  at  least  twenty-five 
per  cent.  How  could  its  capacity  to  do  so,  be  ascertained  in 
the  first  instance?  Yet  they  might  be  called  on  for  pro  rata 
dividends  before  all  the  assets  were  collected.  Besides,  a  full 
release  was  intended  to  be  an  absolute  one.  If  these  conditional 
discharges  were  admissible,  the  trustees  might  be  involved  in 
an  inextricable  labyrinth  of  discordant  conditions  for  payment, 
in  every  proportion  which  the  calculation  or  caprice  of  the  cred- 
itors might  dictate.  But  it  is  suggested  on  the  authority  of  Coe 
V.  HuUon,^  that  the  debt  may  be  gone,  though  the  creditor  may 
not  have  entitled  himself  to  come  upon  the  fund.  It  is  certain 
that  a  technical  release  will  discharge  a  duty  at  law,  without 
consideration  for  it,  and  that  chancery  will  not  relieve  against 
it  where  the  releasor  has  acted  with  full  knowledge  of  all  neces- 
sary circumstances.  Not  such  the  effect  of  a  naked  agreement 
which  is  executory,  and  whose  force  depends  on  the  considera- 
tion which  is  to  support  it.  To  be  let  into  a  participation  of 
ihe  fund,  was  a  consideration  for  which  the  plaintiffs  stipulated 

'        1.  lSttg.llB.808. 


542  Estate  of  Hinds.  [Penn. 

as  a  condition  precedent  to  parting  with  their  debt;  and  their 
agreement  could  not  be  enforced  in  equity  or  at  law,  wifhoat  a 
performance  of  it.    Judgment  therefore  was  rightlj  given  in 
their  favor  for  want  of  a  sufficient  affidavit  of  defense. 
Judgment  affirmed. 

Whxbb  an  AasiONMSZVT  Bbquibes  a  Belsasb  fbom  Cbbditobs,  aconditioa 
appended  to  the  rigDfttare  of  a  creditor  to  a  release  under  seal,  that  it  shall  be 
inoperative  onless  he  receive  twenty-five  per  cent,  on  his  claim,  is  void,  and  the 
release  %vill  be  absolute.  The  condition  will  be  considered  inoperative  because 
of  its  repugnancy  to  the  assignment,  in  pursuance  of  which  it  is  executed,  and 
because  of  its  impossibility;  since  as  the  fund  realized  by  the  assignment  could 
be  divided  amongst  those  only  of  the  creditors  who  executed  absolute  re- 
leases, no  part  thereof  oould  be  possibly  distributed  to  a  conditional  releasor, 
and  therefore,  if  the  condition  were  of  any  effect,  it  must  operate  to  defeat  the 
release  in  toto.  Also  because,  as  the  release  was  absolute  in  terms,  it  must 
operate  to  suspend,  the  right  of  action  of  the  releasor,  and  a  right  of  action 
once  suspended  can  not  be  revived.  In  other  words,  a  release  can  not  be  ex- 
ecuted to  be  void  on  a  condition:  Tyion  v.  Dorr,  6  Whart.  262.  This  ciss 
distinguishes  the  principal  case,  by  showing  that  the  latter  but  presented  aa 
agreement  for  a  release,  while  the  release  then  under  oonsideration  had  beea 
executed. 

An  AssiovoB  KAY  Pbbsobibb  the  terms  upon  which  a  creditor  shall  be  eo- 
titled  to  the  benefit  of  the  assignment:  Trtuieet^  Bank,  2  Fan.  190*  citing  the 
principal 


EsTAXE  OF  Hinds. 

[5  Wbabzov,  188.] 

RsDUonov  nrro  Poasiasiov  of  the  Wifb's  Chosib  nr  Acnoir  bj  tiia  hns- 
bond,  is  but  evidence  of  a  conversion  to  his  ose^  and  not  in  itself  a  eon- 
version,  and  therefore  may  be  so  qualified  that  the  property  in  the  pro- 
ceeds remains  in  the  wife. 

Skbax  Bn  oihb  Erxoted  bt  Tknamt  vor  Lira  for  the  puipose  of  carrying 
on  a  trade  may  be  removed  after  his  death  by  his  representative. 

Appeal  from  an  order  of  the  orphans'  court  of  Northampton 
county,  settling  the  accoimts  of  Elizabeth  Hinds,  administnttrix  of 
the  estate  of  Benjamin  Hinds,  deceased.  The  administratrix  was 
the  widow  of  the  intestate.  Some  time  after  their  marriage  the 
intestate  obtained  from  his  wife,  or,  as  it  would  appear  from  the 
opinion,  from  an  executor  holding  funds  belonging  to  the  wife, 
the  sum  of  three  himdred  dollars,  and  at  the  same  time  delivered 
to  the  wife  a  written  certificate  to  the  effect  that  he  had  bor- 
rowed the  money  from  her,  and  that  he  would  pay  her  interest 
thereon.  Later,  Mrs.  Weygandt,  the  mother  of  the  adminis- 
tratrix, died,  leaving  the  latter  six  shares  of  Easton  bank  stock. 
These  shares  were  delivered  to  the  intestate  upon  his  executing 
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a  bond  to  the  executor  of  Mrs.  Weygandt  that  his  wife  wotild 
xetnm  "whaterer  amount  thereof  might  be  required  in  the  pay- 
ment of  the  debts  of  the  Weygandt  estate.  Mrs.  Hinds,  at  the 
time  of  her  marriage  with  the  intestate,  was  possessed  of  some 
real  estate,  then  but  slightly  improved.  The  intestate,  during 
coverture,  improved  this  estate  and  built  upon  it,  amongst  other 
buildings,  several  for  his  use  in  the  course  of  his  business  of 
carding  and  of  manufacturing  carding  machines,  and  in  the 
baaement  of  one  of  these  buildings  he  placed  a  steam  engine, 
with  the  necessary  bricking,  for  the  purpose  of  propelling  the 
machinery  used  by  him  in  his  business.  After  the  intestate's 
death  the  administratrix  sold  the  engine.  In  her  accoimt  she 
claimed  a  credit  for  the  three  hundred  dollars  first  above  men- 
tioned, together  with  interest  thereon,  from  the  date  upon 
which  it  was  obtained  from  her;  also  for  the  value  of  six  shares 
of  Saston  bank  stock.  These  credits  were  disputed  by  appel- 
lants, who  also  insisted  that  she  should  be  charged  with  the 
value  of  the  engine,  which  she  had  sold,  and  of  the  buildings 
erected  by  the  intestate  for  carrying  on  his  trade.  These  claims 
were  disallowed,  while  those  of  the  administratrix  were  allowed. 

Brodhead^  for  the  appellants. 

Maxwell  and  A.  E,  Broton,  contra. 

By  Court,  Gibson,  C.  J.  Much  of  the  confusion  to  be  found 
in  the  books  on  the  subject  of  a  husband's  power  over  his  wife's 
choees  in  action,  has  arisen  from  viewing  reduction  into  posses- 
sion as  identical  with  conversion  to  his  use,  and  not  as  evidence 
of  it.  That  it  is  evidence  of  it,  and  exceedingly  powerful,  must 
be  admitted;  yet  it  is  no  more.  Were  it  very  conversion,  it  could 
not  be  qualified;  but  it  is  well  settled  that  the  effect  of  it  depends 
on  the  intent  with  which  it  is  accompanied:  and  that  it  operates 
a  conversion,  or  not,  as  it  happens  or  not,  to  be  an  exercise  of 
the  wife's  original  dominion,  of  which  the  husband  is  the  instru- 
ment, for  the  purpose  of  taking  the  property  to  himself.  I  have 
expressed  my  opinion  on  this  subject  in  Siier^a  case,  4  Bawle,  475, 
and  I  will  not  repeat  it.  It  must  be  admitted,  however,  that  re- 
duction to  possession  is  in  all  cases  prima  facie  evidence  of  con- 
version, because  it  is  accompanied  in  a  vast  majority  of  cases, 
with  that  intent;  but  that  presumption  of  intent,  like  every  other 
which  is  founded  on  experience  of  the  current  of  human  trans- 
actions, may  be  repelled  by  disproof  of  the  fact  in  the  particu- 
lar instance:  consequently  the  question  here  depends  on  the 
rebutting  evidence  of  intention.    In  Wall  v.  Tomlinson,  16  Yes. 
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413,  a  transfer^  to  a  husband^  of  his  wife's  East  India  stock  on 
an  unwritten  agreement  that  he  should  hold  it  in  trust  for  her 
separate  use,  was  deemed  insufficient  to  give  him  such  posses- 
sion of  it  as  would  entitle  his  representative,  because,  as  it  was 
significantly  said,  it  had  been  made  diverso  intwUo,  In  that  case, 
a  verbal  agreement  was  made  before  the  transfer,  and  the  evi- 
dence of  it  was  clear;  here  the  verbal  evidence  of  trust  consists 
of  subsequent  declarations;  which,  did  the  case  depend  on  them, 
would  be  of  little  avail,  for  the  reason  that  a  man  often  prom- 
ises, for  the  sake  of  domestic  repose,  what  he  has  no  intention 
to  perform.  But  these  declarations  that  the  bank  shares  were 
still  the  wife's  are  corroborated  by  the  refunding  bond  given  to 
the  executor,  and  produced  to  him  by  the  husband,  as  testified 
by  the  niece,  in  proof  of  his  assertion.  The  condition  of  it  is 
restitution  by  the  wife  and  not  by  the  husband — an  act  that 
could  not  be  performed  by  her  if  the  shares  belonged  to  him. 
Bestitution  by  any  one,  would  questionless  answer  the  purposes 
of  the  executor;  but  the  designation  of  the  wife  as  the  person 
to  make  it,  is  a  designation  of  her  as  the  person  in  whom  the 
beneficial  ownership  was  to  reside,  and  satisfactory  proof  that 
he  received  it  as  her  representative  and  trustee. 

The  next  exception  stands  on  the  same  principle.  As  evidence 
of  a  contract,  the  husband's  certificate  of  loan  by  his  wife,  would 
be  destitute  of  force;  but  as  evidence  of  his  determination  not 
to  assert  a  titie  to  the  money  actually  reduced  to  his  possession 
by  the  transaction — ^it  assumes  a  character  of  decisive  eflfect. 
Can  not  a  husband,  so  far  as  his  own  interest  is  concerned,  use 
his  wife's  money,  for  a  limited  purpose,  without  impairing  her 
right  to  it;  or  does  the  law  impregnate  it  with  his  titie  by  the 
touch,  and  cast  the  ownership  of  it  on  him  against  his  wiUt 
Had  the  husband  put  the  memorandum  into  the  shajM  of  a  cer- 
tificate of  loan  by  the  executor  in  whose  hands  the  money  stood, 
the  transaction  would  not  have  borne  a  question;  but  in  an  in- 
quiry after  actual  intention,  we  are  to  look  at  the  substance  of 
it  without  giving  way  to  accidental  circumstances  of  form  pro- 
duced by  the  ignorance  of  the  parties.  The  object  intended, 
was  the  use  of  the  wife's  money  in  consistence  with  her  owner- 
ship of  it;  and  as  there  are  no  technical  words  of  stubborn  im- 
port in  the  paper,  it  is  our  business  to  interpret  it  so  as  to  pro- 
duce the  results  which  the  parties  intended;  and  it  is  enough  U> 
preclude  the  husband's  ownership,  that  he  intended  to  receive 
the  money  from  the  executor  as  his  wife's  trustee;  of  which  the 
paper  furnishes  abundant  evidence.    Being  void  as  a  contract* 
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howerer,  it  can  give  hat  no  daim  to  the  produce  of  the  monqr 
as  interest. 

The  remaining  exception  is  better  founded.  The  steam  en- 
giae  put  np  by  the  bnsband  to  drive  bis  carding  and  spinning 
miHy  vras  dearly  T?ithin  the  protection  of  that  principle  which 
obviates  the  conversion  into  really,  of  fixtures  for  carrying  on 
a  trade;  and  though  it  vras  not  such  as  might  be  removed  by  a 
tenant  for  years  after  the  expiration  of  the  term,  as  was  asserted 
on  good  authority  in  White  v.  Amdi,^  it  certainly  might,  in 
Bjoslogj  to  the  doctrine  of  emblements^  be  removed,  as  against 
the  remainder-man,  by  the  representative  of  a  tenant  for  life  or 
in  tail  after  the  expiration  of  the  particular  estate;  as  was  held 
in  the  two  leading  cases  of  Lawtan  v.  Laioton*  and  Dudley  v. 
Warde'  Why  then  should  not  a  husband,  or  his  representative, 
lemoTe  such  a  fixture  as  against  the  wife,  after  the  termination 
of  his  seisin  in  her  right,  when  there  was  the  same  uncertainty 
of  its  duration,  and  the  same  encouragement  given  to  trade  by 
the  erection?  I  know  of  no  case  in  point,  but  the  principle  of 
those  cited  is  applicable  to  the  question  in  all  its  force.  The 
auditor's  report,  therefore,  is  to  be  corrected  by  charging  the 
accountant  with  the  price  of  the  engine  and  bricks  sold  by  him; 
and  the  decree  is  affirmed  for  the  residue. 

Decree  accordingly. 

Thx  EfFBcr  OF  THE  Husband's  Beduotiov  nrro  Possisnoir  of  tbo 
eboMB  in  action  of  his  wife  depends  upon  the  intention  with  which  it  is  made; 
if  he  intends  that  the  property  in  the  proceeds  shall  remain  in  his  wife,  the 
law  will  not  oast  the  ownership  upon  him  perforce:  McDowell  ▼.  PoUer,  8 
Fk.  St.  192;  Cfoodifear  v.  Rumbaugh,  13  Id.  481;  Oochenaur^$  estate,  23  Id. 
463;  Smeihhwrst  v.  Thurston,  Bright,  129.  In  nnbera  v.  KnUz,  6  Watts  & 
8.  298,  the  question  was  between  the  representatives  of  the  creditors  of  an 
iosolTent  hnsband  and  a  daughter,  to  whom  the  wife  had  deliTered  the  pro- 
ceeds derived  from  choses  in  action  reduced  to  the  husband's  possession  snb- 
seq[aently  to  the  marriage;  but  the  court  refused  to  consider  the  ownership  of 
the  proceeds  to  haye  been  in  the  husband,  the  evidence  being  clear  that  he 
intended  that  the  property  therein  should  remain  with  his  wife.  Prima  fa/de^ 
however,  obtaining  possession  of  the  proceeds  of  his  wife's  choses  in  action 
will  amount  to  a  conversion  thereof  by  the  husband  to  his  own  use;  thus,  if 
a  hnsband  obtain  possession,  as  it  falls  due,  of  an  annuity  payable  to  his  wife, 
his  neglect  to  pay  it  over  to  her  wiU  raise  the  presumpti<m  that  he  intended 
to  treat  it  as  his  own:  Bw)9^s  appeal,  18  Ptk  St.  394.  If  a  debt  due  by  the 
husband  is  bequeathed  to  the  wife,  but  not  to  her  separate  use,  he  may  treat 
the  debt  as  ertinguished:  OoaU  v.  8mUh,  4  Id.  389. 

Thoo^  it  may  be  shown  by  the  husband's  admissions,  subsequent  to  his 
reduction  in  possession,  that  i^  the  time  he  intended  that  the  property  should 
ismain  in  his  wife,  yet  such  admissions  will  not  lightly  be  given  e£foct  to» 

1.  1  Whsvt.  91.  3.  8  Atk.  18.  8.  Amb.  US. 
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and  most  be  clear  and  oneqaiTOcal:  Oray'a  eakUe^  1  Id.  S28»  eitiiig  the  prin- 
cipal cam. 

The  principal  case  Lb  also  cited  in  Johntton  ▼.  JohtOUm,  81  Pa.  St.  453; 
8.  C,  1  Oiant,  471.  to  the  point  that  hnsband  and  wife  can  not  oontnct  witk 
each  other. 


Mekt2  V.  Hamman. 

[6  Wbabtoh,  100.] 

DiBBanoN  ov  an  ExBounoy  Cbjeditoil  to  thb  Shxbxit  to  Stay  Pbo- 
CSKDXN08  on  hii  execution,  will  postpone  him  to  a  mhseqnfint  ezaeatioD 
creditor  whoee  execation  comes  to  the  sheriff's  hsnds  during  the  stay. 

SHXBznr'a  Bbtukst  that  an  Exxcution  was  Stayxd  by  PLAZimn^s  At- 
TOBNxr  IS  CoNCLirsiyB  upon  the  latter  in  a  dispute  between  him  and  a 
subsequent  execution  creditor. 

Sheriff's  RrruRN  that  Exbgutiok  was  Stated  bt  Plaimtiff^s  Attok- 
NETS  is  not  Vitiated  by  the  qualification  which  he  adds  that  it  waa 
stayed  as  "I  understood  from  J.  K.  Heokman."  These  latter  words 
may  be  rejected  as  surplusage. 

Appeal  from  a  decree  of  the  court  of  common  pleas  of  North- 
ampton county,  concerning  the  distribution  of  mon^  realized 
under  executions  issued  against  defendant  Hamman.  The  dis* 
puting  execution  creditors  were  Mentz  &  Son  on  the  one  side, 
and  Eay  &  Brother  on  the  other.  The  claim  of  the  latter,  who 
were  subsequent  execution  creditors,  was  fpunded  on  an  all^^ 
stay  of  proceedings  on  the  execution  of  the  former.  The  sheiifl 
paid  the  money  in  court.  It  was  afterwards  awarded  to  Kaj  & 
Brother.    The  other  facts  appear  in  the  opinion. 

MsCartney  and  Browne^  for  the  appellants. 
Patrick  and  Hepburn,  contra. 

By  Court,  Bogebs,  J.  In  all  cases  of  sale  upon  ex6cation» 
where  there  is  a  dispute  concerning  the  distribution  of  the 
money,  the  court  from  which  the  execution  issues,  has  power  to 
determine  the  same,  according  to  law  and  equity:  Act  of  six- 
teenth of  June,  1836.  The  money  in  this  case  was  brought  into 
court,  under  the  authority  of  that  act,  and  the  question  is,  to 
whom  it  rightfully  belongs.  It  has  been  repeatedly  ruled,  that 
an  order  given  by  an  execution  creditor  to  the  sheriff,  to  stay  all 
further  proceedings  on  his  execution,  imtil  further  directions,  is 
a  waiver  of  his  priority  in  favor  of  a  second  execution  received 
by  the  sheriff  during  the  continuance  of  the  stay:  Eberle  v. 
Mayer,  1  Bawle,  866.  This  principle  bears  directiy  on  the  point 
here,  which  depends  entirely  on  the  fact,  whether  Mentz  &  Son. 
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by  their  attomqr^  gave  an  order  to  stay  prooeedings  on  their  exe* 
cation.  And  of  this,  as  between  these  parties,  there  can  be  no 
doubt.  To  the  execution  of  Mentz  &  Son,  the  sheriff  made  the 
following  retom:  ''  To  the  judges  within  named,  I  do  certify 
and  retuTQ,  that  the  within  writ  came  to  my  hands  on  the  day 
indorsed  on  the  inner  margin,  and  that  nothing  was  done  in 
pursuance  thereof,  by  the  directions  of  the  plaintiffs*  attorney, 
as  I  understood  from  J.  E.  Heckman,  in  whose  hands  the  writ 
was  deposited,  imtil  the  fifteenth  of  June  last,  when  a  tesUUwm 
fi.  fa.  issued  out  of  the  district  court  of  the  diy  and  coimiy  of 
Philadelphia,  at  the  suit  of  Eay  and  Eay,  was  placed  in  my 
hands,  with  directions  to  proceed  forthwith,  whereupon  I  levied 
both  writs  on  the  personal  property  of  the  defendant,  and  ex- 
posed the  same  to  sale;  which  sale  yieldea  the  sum  of  nine  hun- 
dred and  thirty-three  dollars  and  twenty-six  cents;  which  amoimt, 
after  payment  of  costs,  is  claimed  by  both  execution  creditors, 
and  which  I  have  paid  into  court,  under  the  authority  of  the 
act  of  assembly." 

On  the  return  of  the  sheriff,  which  is  conclusive  evidence  of 
the  &cts  contained  in  it,  it  is  very  clear,  that  the  money  was 
prox>erly  adjudged  to  the  yoimger  execution  creditor,  Mentz  & 
Son  having  volimtarily  waived  in  favor  of  that  execution,  all 
priority  arising  from  the  fact,  that  their  execution  was  first 
pat  in  the  hands  of  the  sheriff.  Although  it  is  not  so  formal  as 
it  might  be,  yet  the  sheriff  has  substantially  returned,  that  the 
first  execution  v^as  stayed  by  order  of  the  plaintiffs*  attorney; 
and  it  is  no  manner  of  consequence  on  whose  information  he 
chooses  to  rely  for  the  truth  of  his  return.  That  is  a  matter 
which  does  not  concern  the  second  execution  creditor:  it  would 
not  excuse  the  sheriff  in  an  action  for  a  false  return,  that  he  was 
misled,  either  by  the  mistake  or  willful  misrepresentation  of  his 
deputy.  If  that  be  so,  the  deputy  is  liable  over  to  him.  The 
words,  "  as  I  understood  from  J.  K.  Heckman,"  may  be  rejected 
as  surplusBge,  and  then  it  stands  as  a  return  that  the  proceed- 
ing were  stayed  by  order  of  the  plaintiffs'  attorney;  and  this 
on  the  authority  of  Eherle  v.  Mayer,  postpones  him  in  favor  of 
the  second  execution.  The  subsequent  levy  and  sale  on  both 
executions,  can  not  change  the  relative  situation  of  the  parties; 
as  by  the  order  to  the  sheriff  the  first  execution  is  irrevocably 
postponed.  The  return  of  the  sheriff  must  be  certain,  or  it  is 
bad;  but  there  is  nothing  in  which  this  return  is  imcertain.  The 
material  fact,  that  the  proceedings  on  the  first  execution  were 
stayed  by  the  order  of   the  plaintifb'  attorney,  is  distinctij 
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stated;  nor  is  theie  less  certainty  in  the  other  parts  of  the  re- 
torn.  The  additional  words  may  be  stricken  out  without  alter- 
ing the  sense,  and  can  not  affect  its  validity.  UlUe  per  inuiils 
rum  vitiatur.  The  most  that  can  be  said,  in  objection  to  the 
return,  is,  that  it  is  defective  in  form;  but  this  may  be  amended 
by  leave  of  the  court.  The  sheriff  is  not  obliged,  unless  ruled 
so  to  do,  to  make  a  return  to  a  writ  of  jfieri  facias;  but  when  he 
makes  a  return  to  the  writ,  it  is  conclusive  between  other  parties, 
and  can  be  impeached  only  in  an  action  against  the  sheriff. 

If  the  return  of  the  sheriff  be  false,  or  there  be  any  neglect 
of  duty  by  the  undersheriff  or  bailiff,  the  sheriff  is  alone  re- 
sponsible to  the  party  injured.  As  between  conflicting  execu- 
tion creditors,  it  can  not  be  gainsaid;  the  injured  pariy  having 
an  adequate  remedy  against  him.  This  principle,  if  it  need  the 
aid  of  authority,  was  ruled  in  Dealer  v.  Boberts,^  13  Seig.  &  B. 
61,  and  Blythe  v.  Richards,  10  Id.  266  [13  Am.  Dec.  672].  The 
parol  evidence  was  given  to  contradict  the  sheriffs  return,  and 
for  that  purpose  was  clearly  inadmissible,  and  must  be  alto- 
gether disregarded.  It  is  a  singular  feature  in  this  case,  that 
the  sheriff  and  his  deputy  were  examined  to  the  truth  of 
the  return;  and  this,  of  itself,  shows  the  wisdom  of  the  rule,  as 
heretofore  established.  If  they  could  be  examined  for,  they 
may  be  examined  against  the  return;  and  in  this  manner  escape 
from  the  consequences  of  official  misconduct.  In  an  action 
against  the  sheriff,  the  truth  of  the  return  may  be  inquired  into; 
and  for  that  purpose  parol  evidence  will  be  competent:  this  can 
not  be  as  the  case  now  stands,  as  the  younger  execution  creditor 
can  rely  on  the  return  as  conclusive  of  his  right  to  the  money 
raised  by  the  sale.  The  act  of  assembly  to  which  reference  has 
been  made,  does  not  dispense  with,  nor  in  any  manner  alter  the 
well-established  rules  of  evidence,  nor  does  it  in  the  least 
change  the  responsibility  of  the  sheriff.  It  may,  indeed,  be 
doubted,  whether  it  makes  any  alteration  in  the  practice,  except 
in  the  section  which  gives  an  appeal  to  the  supreme  comt. 
There  is  certainly  nothing  in  the  circumstance,  that  the  money 
awaits  the  distribution  of  the  court,  which  impairs  the  conclu- 
sive force  which  the  law  gives  to  a  sheriff's  return.  Before  re- 
turn made  by  the  sheriff,  the  courts  have  always  interposed  to 
prevent  injustice,  but  they  can  not  alter  the  effect  of  a  return; 
although  in  a  proper  case  they  ruiy  enlarge  the  time  for  mft^lrit^g 
it,  or  may  grant  leave  to  amend  it.  The  court  is  always  anxious 
to  protect  the  officer  in  the  discharge  of  his  duty;  but  at  the 

1.  DiOtr  T.  BobtrU:  15  Am.  Deo.  07& 
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same  time,  we  must  be  careful  not  to  screen  him  from  the  neces- 
saiy  responsibility  to  suitors.  It  is  difficult  to  calculate  the 
mischief  which  may  arise,  from  relaxing  those  wholesome  re- 
strictions on  the  exercise  of  executive  authority.  Nor  must  we 
for  one  moment  give  countenance  to  the  practice  of  introduc- 
ing parol  testimony  to  control  the  sheriJPs  return,  except  in  an 
action  against  him  for  official  misconduct. 

Decree  of  the  court  of  common  pleas  affirmed. 

Tbb  Shkrivt's  Rbtubit  is  Ck>vcLnsiyB  upon  Bxboutiok  Gbxditobs  in  a 
contest  between  them  as  to  the  right  of  priority:  Flick  v.  TroxaeU^  7  Watte 
k  S.  67.  The  return  of  the  eheriiff  that  a  sammons  in  an  action  to  which  a 
county  was  a  party  was  served  on  A.  and  B.,  said  to  be  "  oommissionerB,'*  is 
equivalent  to  a  return  of  service  on  "A.  and  B.,  oommissioners,"  as  the  words 
'*  said  to  be'*  may  be  struck  out  as  surplusage:  Kleekner  v.  CoufUy  of  Lehigh^ 
6  Whart.  70.  As  to  the  nature  of  the  evidence  afforded  by  a  sheriff's  return, 
tec  MUeheU  v.  Lipe^  29  Am.  Deo.  116,  and  note  121,  where  the  prior  oases 
in  this  series  are  oollected;  see  likewise  Knowles  v.  Lord,  ante,  525. 

A  DzRicnoN  TO  THE  Shebitf  to  Stat  Prooeedinos,  levy  to  *' remain," 
under  an  execution  upon  personalty,  postpones  the  ezecution  plaintiff  to  a 
•nbccquant  purdhaser  or  execution  creditor:  Comnumwealth  v.  Sirembaehf  24 
Am.  Dec  851 


ROBEBTS  V.   WniTiTAMR, 

[6  WbaSZOV.ITO.] 

iloBTQAOS  IS  EzmfouiSRED  B7  Salk  UNDER  ExsouTZON  of  the  mortgaged 
premiaes,  though  the  execution  issues  on  a  judgment  subsequent  in  date 
to  the  mortgage.  In  such  case  the  money  realized  on  the  sale  is  substi- 
tuted for  the  land. 

IquxxABLB  MoKTOAOs  DOES  NOT  AnsoT  Whoh. — ^A  parol  agreement  bc> 
tween  a  mortgagee  and  an  execution  vendee,  to  excuse  the  payment  of  the 
mortgage  money  to  the  sheriff  by  the  latter,  and  that  the  mortgage  shall 
remain  in  force  as  security  for  the  payment  of  the  money,  will  not  affed 
the  mortgagor  nor  subsequent  purchasers  from  the  execution  vendee, 
without  notice  thereof. 

Td  AvnBOT  PuBOHASBs  WITH  Nonoi  ov  AoKESKBNT  TO  Kbxp  Alxvs  ▲ 
MoBTOAOX  under  such  circumstances,  it  must  be  shown  affirmatively  that 
at  the  time  of  his  purchase  he  had  knowledge  of  the  agreement. 

Bach  One  ov  Several  Defendants  is  Entiteld  to  present  his  defense 
in  the  form  of  a  special  plea,  and  can  not  be  compelled  to  adopt  the  plea 
of  the  other  defendants. 

The  Befbeuntative  ov  the  Mortoaoob  is  an  Indispensable  Pabtt  to 
a  $cire  /adtu  on  a  mortgage;  without  him  the  action  can  not  proceed 
against  the  terre-tenants;  if  he  make  default,  it  is  requisite,  before  pro- 
ceeding against  the  latter,  that  judgment  by  default  be  taken  against 
him. 

SciBB  FACIAS  on  a  XLortgage  executed  by  Bichard  Roberts,  de- 
eeased,  to  John  Williams.     The  writ  zan  against  George  S. 
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Roberts,  administrator  of  the  estate  of  said  Roberts,  and  against 
the  terre-tenants.  The  return  made  thereon  by  the  sheriff  ap- 
pears from  the  opinion.  Jaoob  Freedley,  a  terre-tenant  not 
served,  obtained  leave  to  defend;  he  then  offered  to  file  a  special 
plea,  in  which  it  v^as  set  forth  that  subsequentlj  to  the  mortgage 
the  premises  were  sold  under  an  execution  issued  on  a  judgment 
obtained  subsequently  to  the  date  of  the  mortgage.  That  at  this 
sale  the  premises  were  bid  in  by  Thomas  Lowiy  for  an  amount 
greater  than  the  mortgage  debt,  whereby  the  mortgage  was  dis- 
charged. That  the  title  of  Thomas  Lowry  to  the  demanded 
premises  had  since  come  to  him  by  regular  mesne  conveyances. 
This  plea  was  rejected.  The  plea  of  the  other  terre-tenants  was 
payment.  Some  of  them,  however,  subsequently  to  the  filing  of 
that  plea,  offered  special  pleas,  in  which  the  same  matters  of  de- 
fense were  relied  on  as  appear  in  that  of  Jacob  Freedley  noticed 
above.  These  pleas  were  rejected.  The  other  facts  of  the  case 
appear  from  the  opinion.  Plaintiff  did  not  show  affirmatively 
on  the  trial  any  knowledge  by  the  terre-tenants,  at  the  time  of 
their  purchases  of  the  agreement  entered  into  between  himfldf 
and  Lowiy,  that  the  mortgage  should  continue  to  subsist,  not- 
withstanding the  sale  as  securiiy  for  the  mortgage  money.  The 
jury  found  for  plaintiff. 

Broom  and  TUghman,  for  the  plaintiff  in  error. 

PoUa  and  Mallery^  c&nJtra. 

By  Court,  Rogers,  J.  It  sometimes  happens  in  our  mixed 
jurisprudence  of  law  and  equity,  that  we  are  greatiy  embarrassed 
in  affording  that  equitable  relief  to  which  a  party  may  be  justly 
entitled.  The  phdntiff 's  case  would  be  one  of  equitable  cog- 
nizance; but  for  want  of  a  court  of  chancery,  we  are  obliged  to 
mold  our  common  law  forms  to  reach  the  substantial  justice  of 
the  case.  Richard  Roberts  mortgaged  the  land  which  is  now 
in  controversy  to  the  plaintiff,  John  Williams.  The  executor* 
of  Joseph*  WUliams  obtained  a  judgment  against  Richard  Rob- 
erts,  in  his  life-time,  conditioned  for  the  payment  of  two  thou^- 
sand  six  hundred  and  eighty  dollars.  To  a  writ  ol  vendUund, 
which  was  issued  on  this  judgment,  the  sheriff  returned,  "  land 
sold  to  Thomas  Lowry,  for  the  sum  of  twelve  thousand  nine 
hundred  dollars,  which  money  I  have  ready,  before  the  judges 
within  named,  as  within  I  am  commanded."  The  mortgage  is 
prior  in  the  date  to  the  judgment,  and  consequenUy,  according 
to  the  case  of  WQlard  v.  NorriSj  2  Rawle,  56,  and  The  Corporor 
ii4)n  V.  WaUace,  3  Id.  109,  the  purchaser  at  the  sheriff's  8al<i 
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takes  the  land,  discharged  of  the  lien  of  the  mortgage.  The 
money  in  the  hand  of  the  sheriff  is  substitated  for  the  land;  and 
the  remedy  bj  the  mortgagee  on  this  return,  is  against  the  sheriff. 
As  respects  Qie  mortgagee,  or  his  personal  representatiyes,  the 
money  received  by  the  sale  being  more  than  sufficient  to  dis- 
charge the  amount  due,  the  mortgagee  can  be  compelled  to  enter 
satisfation;  for  it  would  be  unjust  that  the  debtor  should  be 
deprived  of  his  land,  by  a  judicial  sale,  and  at  the  same  time 
remain  liable  for  the  debt.  This  is  so  obvious  as  not  to  admit 
of  question;  but  it  is  alleged  by  the  plaintiff,  that  there  was  an 
agreement  between  him  and  the  vendee,  that  the  lien  of  the 
mortgage  should  remain,  notwithstanding  the  sale.  The  agree- 
ment was  made  for  the  convenience  of  the  purchaser,  who  was 
unable,  at  that  time,  to  pay  the  purchase  money;  and  as  be- 
tween these  parties,  such  a  contract  would  raise  an  equity.  A 
court  of  chancery  would  compel  the  purchaser  to  execute  a 
mortgage,  or  would  consider  the  agreement  in  the  nature  of  an 
equitable  mortgage,  or  would  decree  him  to  be  a  trustee  for  the 
mortgagee,  tmtil  the  debt  was  paid.  A  refusal  on  the  part  of 
the  purchaser  to  perform  the  contract,  would  be  a  fraud — a 
principal  grotmd  of  equitable  jurisdiction,  and  against  which  a 
chancellor  would  grant  relief  by  a  special  decree. 

Thus  the  case  would  stand  between  the  original  parties,  but 
as  against  the  representative  of  the  mortgagor,  there  is  no  equity 
whatever.  On  the  contrary,  as  he  was  no  party  to  the  agree- 
ment, he  has  a  right  to  complain  that  the  mortgage  has  been 
kept  on  foot  by  a  secret  agreement  to  his  manifest  injury.  By 
the  sale  the  debt  is  paid,  and  in  a  suit  on  the  bond  on  proof  of 
the  facts  the  administrator  would  be  entitled  to  a  verdict.  This 
is  not  like  the  case  of  a  sale  subject  to  the  mortgage,  as  mStach^ 
pole  V.  Olassfardf  16  Seig.  &  B.  166.  It  is  not  disputed,  that 
all  the  purdiaser  would  have  to  pay  for  the  property,  was  the 
amount  of  his  bid.  The  agreement  was  made  to  supersede  the 
neoesaiiy  of  paying  the  money  to  the  sheriff — an  agreement 
which  the  mortgagee  had  the  right  to  make,  but  by  which  he 
exonerated  the  sheriff  from  liability  for  the  money  raised  by  the 
sale,  and  at  once  discharged  the  lien  of  the  mortgage.  And 
whether  the  sheriff  was  privy  to,  or  assented  to  the  agreement, 
or  not,  can  make  no  difference,  as  the  question  may  affect  the 
plaintiff  and  the  vendee  of  the  sheriff.  It  is  also  equally  clear, 
that  a  bona  fide  purchaser  for  a  valuable  consideration,  stands  in 
u  different  position  from  the  original  purchaser.  A  subsequent 
purchaser  takes  the  land,  discharged  from  the  equity,  imless  the 
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plaintiff  bzings  some  notice  to  him  of  the  agieemeni.  Thus  it 
will  be  seen,  that  to  affect  mortgaged  premises  in  the  hands  of  a 
third  person  with  this  secret  equity,  it  will  be  necessazy,  not 
only  to  prove  the  contract,  bat  in  addition,  that  the  terre-toiani 
had  notice  of  the  agreement. 

This  was  a  scire  faciaa  on  the  mortgage.  The  suit  is  faronght 
against  the  administrator  and  terre-tenants.  The  sheriff  retuins 
'^  nihUy"  as  to  George  S.  Roberts  and  '*  made  known"  to  John 
Freedley,  James  Freedley,  James  Wells,  Thomas  Lowzy,  and 
James  Steel,  terre-tenants.  The  terre-tenants  who  were  sum- 
moned pleaded  payment  with  leave;  and  as  to  them  issoe  was 
regularly  joined.  Afterwards  Jacob  Freedley  was  permitted  by 
the  court  to  come  in  and  take  defense  in  the  suit,  and  to  plead 
in  the  same  manner  as  if  the  original  scire  facias  was  served  on 
him.  Freedley  then  offered  a  special  plea,  which  was  overruled 
by  the  court;  but  for  what  reason,  has  not  been  clearly  ex* 
plained.  If  the  plea  was  defective  in  form  or  substance,  it  was 
open  to  the  plaintiff  to  demur;  and  if  taken  by  surprise,  the 
court,  on  motion,  would  have  continued  the  cause.  He  had  a 
right  of  which  he  could  not  be  deprived,  to  bring  his  case  be- 
fore the  court,  either  in  the  form  of  a  special  plea,  or  to  take 
defense  under  the  plea  of  payment.  So  far,  then,  as  respects 
this  defendant,  the  cause  was  not  at  issue;  for  it  is  idle  to  say 
that  he  adopted  the  pleas  of  the  other  defendants.  The  case  of 
Brittm  v.  Mlchell,^  5  Watts,  69,  is  full  to  the  point  A  party 
can  not  be  compelled  to  try  until  the  cause  is  put  into  l^gal 
form,  by  an  issue  properly  f oimd,  between  all  the  parties  on  the 
record. 

The  scire/acias  is  brought  against  the  administrator  and  texze- 
tenants;  and  it  would  be  error  to  tzy  the  suit  in  a  different 
manner.  Where  a  scire/acias  was  brought  upon  a  reoognizance 
in  the  orphans'  court  against  the  cognizor  and  terre-tenants*  and 
the  cognizor  died  before  judgment,  it  was  held,  in  Beigarl  v. 
EUmaker,  6  Serg.  &  B.  44,  and  Keen  v.  Same,  8  Id.  4,'  to  be 
error  to  proceed  to  trial  against  the  terre-tenant  alone,  where 
the  administrator,  upon  being  duly  served  with  a  scire  facias, 
has  neglected  to  come  in  and  be  made  a  party  to  the  record. 
The  proper  course  is,  when  the  i>ersonal  representative  does  not 
appear  and  take  defense,  to  sign  judgment  by  de&ult,  de  bonis 
testatoris;  and  the  terre-tenants  will  be  i>ermitted  to  defcind 
pro  interesse  suo.  These  principles  are  applicable  to  this  case. 
It  is  proper  that  the  administrator  of  the  mortgagor,  who  is  the 
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principal  debtor,  should  be  made  a  party,  in  order  ihat  he  may 
have  the  opporhinity  to  prove  the  payment  of  the  debt.  And 
this  is  necessary  also  for  the  secnriiy  of  the  terre-tenants,  who 
can  not  be  presumed  to  be  acquainted  with  the  state  of  the 
acGonnt,  between  the  mortgagor  and  mortgagee.  Here  the 
plftiTifa'fT  has  not  thought  proper  to  pursue  this  course  before 
proceeding  against  the  terre-tenants;  and  this,  according  to  the 
cases  cited,  is  clearly  erroneous.  The  plaintiff  seems  to  have 
been  sensible  of  this  error;  for  on  the  same  day  on  which  the 
judgment  was  given,  the  court  rendered  judgment  against  the 
administrator  for  the  amoimt  ascertained  by  the  verdict  against 
the  terre-tenants.  But  a  slip  of  this  kind  can  not  be  thus 
noticed;  for  as  the  mortgagor  is  the  parly  against  whom  suit  is 
to  be  brought,  until  he  is  in  court,  the  cause  can  not  proceed, 
for  want  of  parties.  If  he  does  not  appear,  the  plaintiff  must 
proceed,  for  want  of  appearance,  to  judgment  by  de&ult;  and 
having  thus  disposed  of  the  legal  parly,  he  may  pursue  the 
land  in  the  possession  of  the  terre-tenants.  Bendering  judg- 
ment against  the  administrator  is  not  a  formal,  but  it  is  a  sub- 
stantial objection  to  the  proceeding.  If  the  judgment  be 
permitted  to  stand,  and  hereafter  the  mortgaged  premises 
should  proTe  inadequate  to  pay  the  amount  of  the  verdict,  the 
estate  of  the  deceased,  or  the  administrator  personally,  must 
make  good  the  deficiency.  In  a  suit  on  the  bond  which  accom- 
panies the  mortgage,  the  verdict  on  the  scire  faciaa  would  be 
conclusive  as  to  the  amoimt  due.  It  would  not  be  open  to  the 
administrator  to  insist  on  payment  by  the  judicial  sale;  as  the 
same  subject-matter  having  once  been  tried,  could  not  be  re- 
newed in  a  suit  between  the  same  parties.  And  yet  it  is  too 
dear  for  argument,  as  has  been  before  shovni,  that  so  far  as 
tespects  the  administrator,  the  debt  has  been  paid. 

We  are  further  of  the  opixion  that  the  court  erred  in  omitting 
to  swear  the  jury  as  to  James  Wells  and  Thomas  Lowry.  The 
Bcire  facias  v^as  in  the  most  approved  form,  against  the  admin- 
istrator and  terre-tenants.  The  sheriff  having  summoned  them 
as  terre-tenants,  th^  are  as  much  parties  on  the  record,  as  if 
named  in  the  writ.  Lowry  and  Wells,  in  the  first  instance, 
asked  leave  to  file  special  pleas;  which  was  overruled  by  the 
court  Afterwards  they  filed  disclaimers;  but  in  filing  dis- 
claimers they  do  not  cease  to  be  parties.  This  is  ruled  in 
BraUon  ▼.  ISicheU^  6  Watts,  67,  where  the  course  to  be  pursued 
is  plainly  pointed  out.  The  court  may  compel  a  pariy  who  di»- 
dfums  to  give  judgment,  which  will  secure  costs  and  damages; 
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or  ihej  may  order  him  to  plead  instanter;  on  which  the  parties 
may  go  to  trial.  In  Morris  t.  Morris,  Id.,^  it  ia  decided,  that  a 
plaintiff  having  issued  a  scire  facias,  with  notice,  to  several 
terre-tenants,  can  not  enter  a  noUe  prosequi  as  to  some  of  them, 
and  proceed  against  the  others.  After  having  placed  parties  on 
the  record,  it  is  not  in  the  election  of  the  plaintiff,  and  one  of 
several  terre-tenants,  to  treat  them  as  if  they  had  never  been 
summoned.  It  may  be  of  the  utmost  importance  to  the  defend- 
ant, that  all  who  have  once  been  parties,  should  remain  so,  as 
they  may  be  liable  for  contribution,  and  for  the  costs.  The 
court  orders  the  jury  to  be  sworn  as  to  the  other  defendants, 
omitting  two  who  had  been  summoned;  and,  what  is  not  the 
least  objectionable  feature  in  the  case,  Lowry,  one  of  them,  is 
examined  as  a  witness  to  prove  the  agreement,  which  is  the 
foundation  of  the  plaintiff's  action. 

We  would  not  wish  to  be  imderstood  as  expressing  a  decided 
opinion  whether  the  equiiy  of  the  plaintiff's  case  can  be  reached 
in  this  form  of  suit.  Perhaps  justice  may  be  done  by  a  replica- 
tion to  the  defendant's  plea,  setting  forth  the  agreement,  and 
averring  that  the  terre-tenants  had  notice  of  the  agreement. 
Whether  Lowiy  was  a  competent  witness,  does  not  seem  to  have 
been  made  a  point  at  the  trial.  It  may,  however,  be  well 
worthy  of  serious  consideration,  whether,  indejMndently  of  his 
position  as  a  pariy,  he  has  not  such  an  interest  as  renders  him 
incompetent.  In  the  view  which  we  have  taken  of  the  case,  it 
is  immaterial  to  the  case  whether  the  court  erred  in  rejecting 
the  evidence  contained  in  the  bill  of  exceptions.  Nor  is  it 
necessary  to  notice  the  exceptions  to  the  charge,  except^  as  has 
already  been  done,  in  the  preceding  remarks. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

-  Thb  Biqbt  to  Set  uf  a  Dsfsnsi  in  the  form  of  a  specul  plea  U  not  taken 
away  by  the  fact  that  it  might  be  proved  under  the  gj&asnl  iaae:  Jcim»  ▼• 
BoUon,  12  Pa.  St.  342,  citing  the  principal  case. 


Shabp  v.  Emb£et. 

[6  Wbabtox.  388.1 

IxDOBsncENT  BT  A  FACTOR  OF  A  BiLL  OF  EzcHAKOS  remitted  to  hia  prin- 
cipal in  payment  of  goods  sold  on  the  latter's  account,  raJsee  no  liability 
on  his  part  towards  the  latter,  unless  it  may  be  shown  that  at  the  tin* 
of  his  indorsement  he  intended  to  assume  a  personal  liability. 

1.  Maui  y.  Maut,  6  Watts,  816. 
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GoimLACT  BT  ▲  Factor  to  Qvaslavtem  his  aale  for  a  preminm  beyond  the 
lunial  rate,  ia  a  contract  of  guaranty  of  the  aolyency  of  his  vendeee,  and 
not  of  the  worth  of  the  bills  parohased  by  him  and  remitted  in  payment. 

WHXTHX&  A  Witness  may  bx  Contradictbd  without  having  been  first 
giyen  an  opportunity  to  explain  the  evidence  which  is  relied  on  for  that 
purpose,  is  a  question  which  is  left  to  the  discretion  of  the  trial  courts. 

iNTXKnuETATiosr  ov  A  CoNTBACT  BT  Onx  ov  thb  Pabtibb  csu  not  be 
aided  by  showing  his  letters  to  one  not  a  party  to  the  suit,  in  which  ap- 
pears the  construction  that  he  has  placed  upon  a  similar  oontrsct  with 
that  third  party. 

Assumpsit.  The  action  was  upon  a  bill  of  exchange  dzawn  bj 
J.  Thompson,  of  New  York,  on  Bathbone  &  Oo.,  of  liverpool, 
and  indorsed  by  Thompson  to  Sharp,  and  by  Shaip  to  Emmet. 
The  bill  was  dishonored;  whereupon  due  st^s  were  taken  to  fix 
the  liability  of  the  indorsers,  and  this  action  was  brought.  The 
relationship  of  factor  and  principal  existed  between  Sharp  and 
Emmet.  The  bill  was  forwarded  by  the  former  in  payment  of 
goods  of  the  latter  consigned  to  and  sold  by  him.  In  the  ac- 
count of  sales  made  by  Sharp,  Emmet  was  changed  with  "  com- 
mission and  guaranj  five  per  cent."  The  construction  put 
upon  the  phrase  by  the  defendant  was  attempted  to  be  aided  bj 
reading  in  evidence  certain  letters  of  his  to  Halliday,  Son  k 
Brooks,  in  explanation  of  similar  accoimt  sales.  The  eyidence 
was  admitted  over  defendant's  objection.  Proof  was  also  in- 
troduced by  both  parties  as  to  the  commercial  standing  of  J. 
Thompson.  The  other  facts  of  the  case  appear  from  the  opin- 
ion. It  was  admitted  by  both  parties  that  Sharp  was  to  be  held 
to  a  due  exercise  of  discretion  and  judgment  in  his  purchase  of 
bills  for  remittance  to  his  principal.  The  questions  in  dispute 
were  as  to  the  effect  of  defendant's  indorsement  and  of  the  al- 
l^^ed  contract  of  guaranty.  The  jury  was  chaiged  that  defend- 
ant's indorsement  rendered  him  prima  facie  liable,  though  the 
indorsement  was  open  to  explanation.  The  effect  of  the  con- 
tract of  guaranty  was  left  to  the  jury.  The  juiy  found  for  the 
plaintiff. 

ScoU  and  IngenoU,  for  the  plaintiff  in  error. 

Cadtoalader,  contra. 

By  Court,  Seboxaiit,  J.  Although  the  decision  in  The  Jfe- 
chanies  Bank  v.  Earp^  4  Bawle,  389,  is  distinguishable  from  the 
present — that  being  the  case  of  a  mere  agent,  for  transmission, 
who  indorsed  the  note,  this,  of  a  factor  who  remitted  a  bill  to 
his  principal  in  payment — ^yet  the  principles  settled  there,  rule 
the  present  case.    Formerly  there  seems  to  have  been  in  the  law 
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merohant  a  seTore  and  inflexible  role  applied,  that  whenerer  an 
agent  or  factor  indorsed  a  bill,  he  was  liable  on  his  indorsement, 
unless  he  took  care  at  the  time  to  limit  his  responsibility,  stat* 
ing  that  it  was  '*  sans  recours,"  or  by  procuration,  or  some  sim- 
ilar mode.  The  authorities  cited  by  Mr.  Justice  Sogers,  in  Tlie 
Mechanics  Bank  v.  Earp,  and  those  referred  to  in  the  ar)gament 
here,  sufficientiy  show  this.  But  it  is  equally  certain,  that  in 
more  modem  times  the  severity  of  this  rule  has  been  relaxed; 
and  it  is  now  held,  that  between  the  agent  and  the  principal, 
the  agent  remitting  a  bill  for  payment  with  his  indorsement,  is 
not  obliged,  in  order  to  exempt  himself,  to  do  so  in  express 
terms  on  the  face  of  the  indorsement.  Such  a  restriction  is 
objectionable  in  many  instances,  as  calculated  to  throw  a  doubt 
OTer  the  re^>on8ibility  of  the  prior  parties,  and  to  discredit  them 
with  those  who  may  see  the  indorsement.  The  rule  is,  that 
the  indorsement  of  the  factor  must  be  construed  by  the  cireom- 
stances  under  which  it  is  made;  and  unless  there  be  something 
to  show  that  in  indorsing  he  intended  to  render  himflftlf  person- 
ally liable,  or  that  he  was  bound  to  do  so,  it  ought  not  to  be  so 
intended.  A  factor  remitting  a  bill  to  his  principal  in  paym.ent 
of  goods  sold  on  his  accoimt,  and  receiving  no  consideration 
for  guaranteeing  the  bill,  nor  undertaking  to  do  so,  is  not  per- 
sonally responsible  merely  on  his  indorsement. 

But  it  is  contended,  that  here  the  factor  received  five  per  cent, 
for  commissions  and  guaranty,  which  included  a  guaranty  of  the 
remittance.  This  is  a  question  of  intention  on  the  evidence. 
The  general  rule  was  vezy  carefully  considered  by  the  supreme 
court  of  New  York,  in  Leveriok  v.  Meigs^  1  Oow.  661,  and  it  was 
decided,  that  under  a  contract  by  a  &ctor  to  guarantee  his 
sales,  on  a  certain  premium  b^ond  the  usual  commission,  the 
guaranty  is  only  of  the  solvency  of  the  purchaser,  and  not  of 
the  validity  of  the  bill  purchased  in  the  usual  course  of  bosinesB, 
and  remitted  on  accoimt  of  the  principal. 

Two  bills  of  exception  were  taken  to  the  evidence. 

1.  Mr.  Spackman  was  called  and  examined  by  the  defendant. 
On  his  cross-examination  by  the  plaintiff,  he  sfasited  that  during 
the  period  in  which  he  was  selling  certain  bills  drawn  by  Thomp- 
son, he  heard  that  he  was  buying  cotton  in  New  York  at  higher 
prices  than  some  others;  but  he  never  heard  any  suspicions  or 
doubts  of  the  goodness  of  his  bills,  before  the  news  from  Ldver- 
pool.  His  brother-in-law,  Mr.  Wilson,  did  not  state  any  doubt 
on  his  mind  about  the  goodness  of  the  bills.  The  plaintifT  in 
reply  called  Joseph  B.  Evans,  and  offered  to  prove  by 
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oonversation  which  had  occurred  between  him  and  Mr.  Spade- 
man, in  which  Spackman,  before  the  news  from  Liverpool,  had 
heard  doubt  and  suspicion  of  the  goodness  of  Thompson's  bills. 
The  defendant  objected.  The  plaintiff,  referring  to  the  above 
evidence,  urged  that  the  evidence  was  offered  to  contradict  that 
part  of  Mr.  Spackman's  testimony.  The  court  admitted  the 
evidence,  and  the  defendant  excepted. 

The  rule  now  relied  on  by  the  defendant  is  that  which  was 
established  in  The  Queen's  case,^  that  before  giving  such  evidence 
to  contradict  a  witness,  he  must  be  first  asked  particularly  as  to 
the  conversation  concerning  which  he  is  to  be  contradicted. 
That  seems  to  have  been  considered  in  The  QueerCs  caaey  as  a 
role  of  practice  previously  established  in  England.  Here,  it  is 
believed,  it  has  not  been;  and  though  there  are  many  cases  in 
which  it  would  be  fair  and  proper,  that  a  witness  should  have 
an  opportunity  of  refreshing  his  memory,  by  being  directed 
particularly  to  the  subject,  before  he  is  contradicted,  yet  there 
are  other  cases  in  which  it  would  be  inconvenient  to  lay  it  down 
as  an  uniform  rule  of  practice.  The  witness  may  have  gone 
away,  out  of  the  jurisdiction  of  the  court:  and  in  the  case  of  a 
deposition,  the  course  would  be  impracticable.  In  Massachu- 
setts, the  question  was  veiy  carefully  considered  in  their  supreme 
court,  and  in  a  learned  and  able  opinion  they  dissented  from  the 
rule  in  Mo.  We  are  disposed  to  leave  it  in  Pennsylvaniay  as  a 
matter  tor  the  discretion  of  the  courts  on  the  trial,  as  we  believe 
it  has,  generally  speaking,  hitherto  been. 

Ab  to  the  second  exception,  we  think  the  transactions  of  the 
defendant  with  Halliday,  Jones,  and  Brooks,  were  not  evidence 
in  this  cause,  being  res  ir^JLer  cdios  acta. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Whkxheb  Evidxncb  of  Contradictout  Statbmbnts  made  by  a  witnew 
■hall  be  admitted  withont  first  interrogatiQg  the  witncM  in  regard  thereto,  ia 
a  qoeatum  left  to  the  sound  disoretion  of  the  trial  conrt:  MeKee  v.  JoneSf  6 
P^  Sk  429;  Steama  v.  Merehantt^  Baank^  53  Id.  498,  citing  the  principal  case. 
Am  to  impeaehinent  of  witnesses  generally,  see  ChiM  y.  Chei,  21  Am.  Dea 
351;  PtopU  V.  Mather^  Id.  122,  and  cases  dted  in  the  note  to  the  latter  of 

1.  9Bkod.AB.98*. 
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Fbesyall  V.  FrroH. 

[5  WBuooir,  sas.] 

81ALID  Xhsibuiont,  TBonoH  IN  FoBM  A  FBoioaaQBr  Non,  it  nevwth** 
lew  ft  spedalty,  and  no  liability  arises  from  an  indoraemant  tfaeroon. 

Beokkr  n  THB  QunERAX  AoBKT  or  A  PBnroiFAL  who  has  iuUiiatod  him 
with  the  disposition  of  a  security,  and  may  bind  him  by  an  axfassi 
guaranty  that  the  security  shall  be  paid  by  the  maker. 

AoRancBNT  Foundid  in  a  Misooncsftion  caused  by  the  misrepresentation 
of  one  of  the  psrties  may  be  avoided,  though  the  misreproeentation  wm 
not  fraudulent. 

Though  a  Misoonosption  bi  Onk  or  Law,  the  oontraot  may  bo  avoided 
on  account  thereof.  Thus  if  a  broker  persuade  a  purchaser  that  his  prin- 
cipal's indorsement  on  a  sealed  instrument  is  equivalent  to  an  indonsmsnt 
on  a  promissory  note,  the  purchase  may  be  avoided. 

Abbumpset.  The  gist  of  the  action  was  defendant's  indotae- 
ment  on  the  following  sealed  instroment: 

"  6,000.  Bahk  of  Kbw  Bbuhswiok, 

[seal.]  Deoember  16, 1883. 

"  Four  months  after  date,  the  president  and  directors  of  the 
bank  of  New  Brunswick,  promise  to  pay,  to  order  Thomas 
Fitch,  five  thousand  dollars,  without  defalcation  or  discount,  for 
value  received.  J.  0.  Yaudtkb, 

"  F.  BiGHMOND,  Cashier.  President." 

Payment  of  this  instrument  was  refused  on  the  day  of  its  ma- 
turity; whereupon  notice  was  given  to  Fitch,  and  subsequently 
this  action  was  begun,  it  being  insisted  that  under  the  charter 
of  the  bank,  this  sealed  instrument  amounted  but  to  a  promia- 
soxy  note,  and  that  defendant's  liability  was  that  of  an  indoraer 
on  negotiable  paper.  The  provision  of  the  charter  relied  upon 
was  to  the  e£Fect  that  '*  the  corporation  shall  not  directly  or  in- 
directly deal  or  trade,  in  anything  except  bills  of  exchange, 
promissoxy  notes,  gold  or  silver  bullion,  or  in  the  sale  of  goods 
which  shall  be  the  produce  of  its  lands;  nor  shall  the  said  oor- 
poration  take  more  than  at  the  rate  of  seven  per  cent,  per  annum 
for  or  upon  its  loans  or  discounts."  Besides  the  counts  chain- 
ing defendant  as  indorser  of  negotiable  paper,  the  declaiatLon 
contained  the  conmion  money  counts.  The  manner  in  which 
the  instrument  came  into  plaintiff's  hands  appears  from  tha 
opinion.    A  nonsuit  was  granted  in  the  court  below. 

C  IngerBoU,  for  the  plaintiff  in  error. 

Chester,  oimtra. 

By  Oourt,  GhBsov,  0.  J.    It  is  dear,  that  reooone  to  Qm 
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defendant  can  not  be  had  on  his  indorsement.  Bearing  the 
corporate  seal  of  the  bank  on  its  face,  though  framed  in  other 
respects  as  a  promissoxy  note,  the  instrument  is  a  specialty;  and 
no  obligation  arose  from  the  indorsement  of  it,  either  by  the 
statute  or  the  custom  of  merchants.  But  under  the  ciroum- 
stanoes  of  the  transfer,  may  not  the  money  paid  for  it  be  reocv- 
ered  back  on  the  money  counts? 

The  defendant  must  abide  by  the  representation  of  the  broker 
who  represented  him.  The  note,  as  it  is  called,  with  the  de- 
fendant's indorsement  of  it,  was  handed  by  him  to  his  partner, 
to  raise  money  on  it  on  the  best  terms  that  could  be  had;  and 
there  was  consequently  no  limitation  of  his  authority.  The 
partner  put  it  into  the  hands  of  his  broker,  without  instructing 
him  that  there  was  to  be  no  recourse  to  the  defendant,  and  with- 
out restriction  as  to  conditions.  Thus  the  broker  became  the 
defendant's  general  agent  to  dispose  of  the  particular  security; 
and  nothing  is  better  established  than  that,  even  in  the  absence 
of  express  restriction,  the  defendant  would  have  been  bound  by 
an  express  guaranty,  had  the  broker  entered  into  one.  In  Fsnn 
T.  Harrison,  4  T.  B.  177,  it  was  settled  that  the  guaranty  of  an 
agent  employed  by  indorsees  of  a  bill  to  get  it  discounted  binds 
the  employers  to  refund  in  case  it  be  dishonored.  But  there 
was  no  formal  guaranty;  and  as  the  law  of  warranty  arising  on 
a  sale  of  chattels,  is  inapplicable  to  the  transfer  of  a  chose  in 
action,  the  case  could  not  be  brought  within  the  principle  of 
those  modem  decisions,  even  did  we  approve  of  them,  which 
have,  in  England  and  some  of  the  American  states,  turned  every 
representation  into  a  warranty,  in  derogation  of  the  actual 
meaning  and  intent.  Still  if  this  note  was  purchased  under  an 
erroneous  impression  received  from  even  an  innocent  misrepre- 
sentation of  the  seller,  it  will  not  be  said  that  the  bargain  may 
not  be  treated  as  a  nullity,  and  the  price  be  recovered  back  as 
so  much  paid  without  consideration,  and  consequently  to  the 
phuntiff 's  use.  It  is  an  elementary  principle,  that  an  agreement 
founded  in  a  fidse  conception,  is  a  nullity  in  respect  to  the  party 
who  misconceived,  because  he  assented  to  it,  not  absolutely, 
but  on  a  condition  not  verified  by  the  event:  2  Powell  on  Con- 
tracts, 196.  What  are  the  facts  here?  Mr.  Curcier,  the  plaint- 
iff's agent  for  investment,  tells  a  broker  of  whom  he  is  inquiring 
for  an  eligible  fund,  that  the  rate  of  interest  is  a  secondary 
consideration,  but  that  the  security  must,  in  his  own  phrase,  be 
first-chop:  on  which  the  broker  produces  the  note  in  question, 
«iid  points  to  the  name  of  his  principal  as  a  guaranty.    The 
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next  day  he  repeats  what  he  had  said,  and  adds  an  aasoxance  of 
the  defendant's  sufficiency. 

Now  it  is  fitllacious  to  say  that  any  part  of  this  was  not  within 
the  scope  of  his  authority.  If  the  defendant  did  not  intend 
that  the  note  should  be  negotiated  on  the  responsibility  of  his 
name,  why  did  he  indorse  it?  To  hold  out  his  indorsement  as  a 
bait,  knowing  the  paper  not  to  be  negotiable,  would  be  to  med- 
itate a  fraud  which  would  make  short  work  with  any  bargain 
made  on  the  faith  of  it;  and  the  most  favorable  construction 
that  can  be  made  of  his  conduct,  is  to  assume  that  he  actually 
intended  to  incur  the  responsibility  of  an  indorser.  The  pre- 
sumption is  that  every  man  who  puts  his  name  on  paper  thrown 
upon  the  market,  does  so  to  add  to  its  credit;  and  the  defendant 
either  meant  to  sell  on  the  faith  of  his  indorsement,  or  he  in- 
tended to  commit  a  fraud.  It  is  not  to  be  doubted,  then,  that 
in  the  apprehension  of  the  plaintiff's  agent,  the  bazgain  rested 
on  an  assumption  of  the  defendant's  responsibilty;  and,  that  the 
indorsement  failing,  the  bargain  goes  with  it.  It  is  insisted, 
however,  that  a  bargain  can  be  set  aside  only  for  a  misconcep- 
tion of  fact,  and  not  of  law  with  which  eveiy  one  is  bound  to 
be  acquainted.  That  position,  is  disproved  by  Lansdoum  v. 
Lansdoum^  Moseley,  364;  in  which  a  deed  executed  on  the  mis- 
taken advice  of  a  school-master  in  regard  to  a  point  of  law,  was 
set  aside  and  the  pariy  ordered  to  convey.  This  principle  is 
not  peculiar  to  equity;  for  being  of  the  essence  of  eveiy  con- 
tract, it  is  equally  enforced  at  law  whenever  the  court  can  look 
at  the  consideration,  and  when  a  chancellor  has  not  exclusive 
jurisdiction.  How  the  cause  may  appear  at  a  second  trial,  it  is 
impossible  to  say;  but  as  it  appears  in  our  paper  book,  it  pre- 
sents no  obstacle  to  a  recovery.  It  has  been  objected  that  the 
money  was  paid  to  the  use  of  the  partners  for  whom  it  was 
raised;  but  it  was  paid  to  the  defendant's  agent  in  the  first  in- 
stance, and,  by  consequence,  to  the  defendant  himself,  with 
whom  alone  the  plaintiff  stood  in  privity;  and  his  subsequent 
advancement  of  it  to  the  firm,  can  not  discharge  his  obligation 
to  refund.    The  cause  is  therefore  sent  to  another  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Av  Inbtruiont  in  Fobm  a  Pbomibbobt  Kon,  if  under  Mil,  will  not  b» 
negotiable  paper,  nor  governed  by  the  mleB  of  oommeraal  law;  therefoie  the 
defense  of  want  of  oonside»tion  may  be  made  In  an  action  bcoii|^t  thereon, 
even  as  against  an  innooent  holder:  ffapUns  y.  JRaUroad  Compamg^  S  Watts 
ft  S.  411. 

An  Indobsbmbit  on  an  iNflTBUUNT  BsQinaanHO  the  payment  of  aMoey* 
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by  the  peraon  upon  whom  the  request  is  made,  will  not  amount  to  an  aooept* 
aaoe  if  the  inBtroment  be  not  negotiable:  CfUkapie  y.  Maiker,  10  Pa.  St.  81, 
citing  the  principal  case. 

The  caees  upon  the  debatable  qnestion  whether  a  mistake  of  law  will  be 
relieved  against,  reported  in  this  series,  are  collected  in  the  note  to  Morion  ▼• 
Mordent  32  Am.  Dec.  13*2. 


BeNSELL  v.   GhANOELIiOB. 

[6  Whabtoji,  871.] 

DmajkMMSSom  ov  ah  Aoxnt  Impuokiko  his  Autrobitt  are  inadmissible 
against  parties  whose  rights  depend  upon  the  existence  of  th*t  authority. 
Thus  declarations  of  an  agent  showing  his  belief  in  the  insanity  of  his 
principal  can  not  be  shown  against  a  purchaser  to  whom  he  has  conveyed. 

RUKKIXO    OF  TBS   STATUTE  OF   LlMITATIOKS   IS   NOT    SUSFSITDXD  by  a  dis- 

afaality  which  occurs  subsequently  to  the  time  th*t  the  right  of  action 
aocmed. 
LuvATio  MAT  Avon)  HIS  Dbbd  made  during  insanity. 

Ejbotmxnt.  Engle  Bensell  died  in  1806,  leaving  a  mil  in  whioh 
he  deyised  a  life  estate  in  the  land  in  question  to  his  brother, 
Geoige  Bensell,  remainder  to  such  of  the  children  of  the  latter 
as  might  be  living  at  the  time  of  his  death.  Plaintiffs  were 
these  children;  their  father,  George  Bensell,  having  died  in 
1827.  In  1803,  that  is,  prior  to  the  death  of  Engle  Bensell, 
Geoige  Bensell,  acting  as  his  attorney  in  fact,  executed  to  de- 
fendant's predecessor  a  deed  of  this  l^id.  Plaintiffs  sought  to 
avoid  this  deed  by  proof  that  Engle  Bensell  was  insane  at  the 
tame  of  its  execution.  In  support  of  this  branch  of  their  case 
they  introduced  evidence  of  the  declarations  of  George  Bensell, 
about  the  time  of  his  execution  of  the  deed  in  1803,  which  would 
show  that  he  knew  at  the  time  of  his  brother's  insanity.  The 
evidence  was  rejected.  Defendant  relied  on  the  statute  of  lim- 
itations. The  jury  was  instructed  that  if  the  deed  of  1803  was 
taken  in  good  foith  by  the  purchaser,  his  possession  at  once 
became  adverse,  and  that  the  statute  would  not  be  interrupted 
because  of  the  minority  of  plaintiffs  at  the  time  of  the  death  of 
Engle  Bensell  in  1805. 

MeredUhi  for  the  plaintifb. 

Oadwalader,  contra. 

By  Court,  Gibson,  0.  J.  The  petition  of  Dr.  Bensell  to  have 
his  principal  removed  for  mental  incapacity,  his  agreement  to 
pay  for  his  maintenance  as  an  insane  patient  in  the  Pennsylvania 
hospital,  his  memoranda  of  a  conversation  with  the  deputy 
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register,  and  his  unfinished  draught  of  a  letter,  are  all  evmciTe 
of  an  opinion  that  his  principal  was  insane.  But  what  has  his 
opinion  to  do  with  the  question  whether  he  was  actuallj  so? 
We  know  that  admissions  bj  an  agent  in  the  course  of  the 
business,  are  evidence  to  charge  the  principal,  because,  in  con- 
templation of  law,  they  are  the  admissions  of  the  principal;  but 
we  know  not  on  what  grounds  thej  can  be  received  to  affect  one 
who  has  done  nothing  to  make  them  his  own.  To  suffer  an 
agent's  by-play  to  impugn  his  acts,  would  open  a  wide  field  to 
collusion  with  his  principal.  Without,  then,  a  ground  laid  by 
evidence  of  conspiracy  with  the  pariy  to  be  affected,  no  trace  of 
which  is  discoverable  in  this  record,  an  agent's  surmise  that  his 
principal  was  mad,  is  incompetent  to  prove  him  so. 

Of  the  remaining  point,  little  more  need  be  said,  than  that  it 
is  ruled  by  Thompson  v.  Smith,  7  Serg.  &  B.  209  [10  Am.  Dec. 
453],  in  which  a  title  that  had  accrued  during  in&ncy,  was 
barred  at  the  expiration  of  the  indulgence  allowed  to  that  dis- 
ability, though  covertiure  had  intervened  and  continued,  with* 
out  intermission,  till  suit  brought.  The  principle  of  that  case 
arises  directly  out  of  the  words  of  the  statute.  *'  If  any  person," 
it  is  said  in  the  proviso,  ''  having  such  right  or  title,  shall  be, 
at  the  time  such  title  first  descended  or  accrued,  within  the  age 
of  twenty-one  jeaxs,  feme-covert,  rum  compos  mentis,  imprisoned, 
or  beyond  sea,  and  without  the  United  States,"  such  person 
shall  have  ten  years  to  bring  suit  after  coming  of  age,  etc. 
Thus,  disabilities  subsequently  accruing,  are  not  provided  for; 
and  for  that  reason,  the  statute,  having  once  started,  runs  over 
every  obstacle:  which  accords  with  the  construction  made  by 
the  British  courts  of  the  proviso  in  the  statute  21  Jac.  1,  of 
"which  ours  is  a  transcript,  as  in  CottereU  v.  DvMon,  4  Taunt. 
825,  and  Duroure  v.  Jpnes,  4  T.  B.  410.^  Were  it  not  for  this, 
a  play  of  alternate  disabilities  might  keep  a  right  of  entiy  afoot 
indefinitely.  If,  then,  there  was  such  a  right  in  Engle  Bensell, 
who,  though  to  be  taken  for  a  lunatic,  was  not  an  infant,  the 
plaintiffs  who  represent  him  can  not  call  their  infancy  in  aid  of 
his  disability;  for  though  they  may  have  been  infants  when  the 
land  was  conveyed  by  his  agent,  it  was  not  their  infancy  which 
prevented  him  from  contesting  the  validity  of  the  deed  by  an 
action. 

It  is  said  that  being  insane,  and  consequently  incompetent 

as  it  is  supposed,  to  stultify  himself,  he  had  not  a  right  of  en« 

try,  because  he  could  not  prosecute  it  by  action.    If  that  were 
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so,  the  saving,  in  cases  like  the  present,  would  be  unnecessary; 
for  the  heir  or  alienee  would  have  a  longer  period  of  indulgence 
without  it.  To  give  him  ten  years  from  the  cessation  of  the  dis- 
ability, did  the  statute  only  then  begin  to  run,  would  be  absurd. 
But  that  a  lunatic  would  have  right  of  entry,  notwithstanding 
a  well-founded  personal  incapacity  to  prosecute  it  by  action,  es- 
pecially when  he  might  prosecute  it  by  entry,  is  evident  from 
the  admitted  capacity  of  a  committee  to  prosecute  it  on  his  title; 
for  it  can  not  be  pretended  that  such  a  right,  when  founded  on 
the  invalidity  of  a  lunatic's  act,  arises,  for  the  first  time,  at  the 
finding  of  an  office.  In  that  respect,  he  might,  were  it  neces- 
sary, be  put  in  the  predicament  of  an  alien  enemy,  whose  per 
Bonal  incapacity  to  sue  is  independent  of  his  cause  of  action 
But  no  rule  founded  on  so  absurd  a  supposition  as  that  a  man 
can  not  tell  whether  he  was  out  of  his  senses  at  a  particular  pe- 
riod, or  what  he  did  when  he  was  so,  can  hold  its  ground;  and 
the  wonder  is,  that  it  has  been  endured  so  long  by  the  British 
courts.  Who,  that  has  conversed  with  an  insane  man,  has  not 
heard  him  speak  of  past  transactions  with  entire  accuracy;  and 
is  it  creditable  that  restoration  to  reason  has  the  effect  of  effac- 
ing past  impressions?  That  memory  is  often  more  intense  in 
madness  than  in  health,  that  a  maniac  can  frequently  trace  the 
disordered  action  of  his  mind  through  all  its  wanderings  in  the 
wildest  delirium,  and  that  he  is,  at  the  time,  often  semi-conscious 
of  the  fiillacy  of  his  illusion,  is  shown  in  a  recent  narrative  of 
his  own  case,  by  an  unfortunate  son  of  the  unfortunate  premier, 
Mr.  Percival — a  narrative  which,  by  its  minute  delineation  of 
the  morbid  sensibilities  and  distempered,  but  pretematurally 
acute,  perceptions  of  a  religious  madman,  has,  it  is  conceded, 
added  more  to  the  stock  of  professional  knowledge  in  regard  to 
the  moral  treatment  proper  for  an  insane  patient,  than  all  that 
had  preceded  it  thrice  told.  But  of  what  importance  are  his  per- 
ceptions or  his  reminiscences?  The  question  has  regard,  upon 
principle,  not  to  what  he  can  recollect,  but  what  he  can  prove. 
How,  then,  does  it  stand  on  authority  ?  That  one  who  has  been 
insane  shall  not  be  received  to  allege  his  own  infirmiiy,  or  to 
blemish  himself,  as  it  is  sometimes  improperly  called,  is  by  no 
means  settted  in  England  at  this  day.  Till  the  reign  of  Henry 
TI.,  it  is  admitted  on  all  hands,  the  law  was  held  that  he 
might;  and  Mr.  Powell,  in  his  treatise  on  contracts,  page  19,  ad- 
mits, that  if  the  reason  of  the  thing  coincided  with  it,  the  weight 
of  authority  might  be  admitted  to  be  that  way;  but  he  thinks  it 
decisive  that,  unlike  infancy,  to  which  it  has  been  compared, 
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this  particular  disabilitj  may  be  feigned,  and  that  the  law  there- 
fore must  necessarily  preclude  the  possibility  of  fraud  from  it 
by  precluding  an  allegation  of  the  fact  from  which  it  might 
spring. 

Now  to  say  nothing  of  the  impossibility  of  suppressing  all 
transactions  that  may  be  infected  with  fraud,  or  of  the  inconsist- 
ency of  precluding  the  lunatic  himself  from  alleging  his  infirmity, 
in  order  to  be  secure  against  imposition,  and  yet  allowing Jiis 
committee  to  do  it  for  him,  it  may  be  remarked,  that  the  asser- 
tion of  dissimilitude  is  unfounded  in  fact,  as  very  dear  proofe 
of  infancy  may  be  counterfeited;  and  I  have  known  a  party,  on 
the  other  hand,  overreached  by  an  assumed  capacity  to  convey. 
On  the  other  side  of  the  question  stands  the  name  of  Mr.  Fon- 
blanque  (b.  1,  c.  2,  sec.  1,  note  f),  who  thinks  that  Fitzherberf  s 
doctrine,  in  opposition  to  that  which  is  supposed  to  be  currently 
received,  is  sustained,  as  well  by  his  reasons  as  his  authoiitieB. 
Sir  William  Blackstone  speaks  of  the  notion  that  a  man  shall 
not  be  admitted  to  plead  his  insanity,  with  evident  disparage- 
ment. It  is  however  but  a  question  of  pleading,  after  all;  for 
no  one  has  ventured  to'  question  the  decision  in  Taiea  v.  Been,  2 
Stra.  1104,  in  which  lunacy  was  given  in  evidence  under  non  est 
factum.  Indeed,  that  precedent  was  followed  in  Foulder  v.  Silk^ 
8  Camp.  126,  and  even  so  late  as  Bagger  v.  Port&mauih^  7  Dow. 
&  By.  614,  Mr.  Justice  Littledale  went  the  whole  length  of  aflbm- 
ing  that  a  deed  might  be  avoided  by  a  plea  of  lunaqy ;  though  in 
Brown  v.  JodreU^  8  Oar.  &  P.  30,  Lord  Tenterden  intimated  that 
a  lunatic  might  not  allege  his  incapacity,  unless  he  had  been 
imposed  on  in  consequence  of  it.  That,  however,  was  said  in 
reference  to  a  contract  for  work  and  labor  done;  which,  if  not 
otherwise  imfair,  can  not  be  avoided  by  the  lunatic,  or  any  one 
else.  Finally,  in  Turner  v.  Meyers,  1  Hagg.  Oons.  414,  it  was 
held  by  Sir  William  Scott,  for  dear  law,  that  a  parly  who  was 
deranged  at  the  time  of  his  marriage,  may  come  into  the  ecclesi- 
astical court  to  maintain  his  own  past  insanity;  and  that  a  de- 
fect of  capacity  from  that  cause  invalidates  the  contract  of  mar- 
riage as  well  as  any  other.  Thus  stands  the  controversy  in 
England.  In  the  United  States,  we  have  an  explicit  opinion  by 
the  distinguished  author  of  the  conmientaries  on  American  law, 
2  Kent,  451,  that  the  doctrine  of  Littleton  and  Ooke  is  mani- 
festiy  unjust,  absurd,  and  actually  exploded;  in  which  he  ii 
sustained  by  Webster  v.  Woodford,  3  Day,  90;  Chrani  v.  JTumqh 
son,  3  Oonn.  203;^  MiichellY.  Kingman,  5  Pick.  431;  and  Bice  v. 
Peet,  5  Johns.  503.'    Whatever,  then,  may  be  the  rule  in  Eng- 

1.  4  Conn.  908;  8. 0..  10  Am.D6«»  "«**  9.  is  Johns. 


ICarch,  1840.]    Chapman  v.  Commonwealth.  665 

land,  I  take  it  to  be  settled  in  America,  that  the  party  himself 
may  avoid  his  acts,  except  those  of  record  and  contracts  for 
necessaries  and  services  rendered  by  allegation  and  proof  of  in- 
sanity. As  then  Engle  Bensell  had  a  right  of  entry  on  which  he 
was  competent  to  maiTitain  an  action,  the  bar  was  complete  at 
the  expiration  of  twenty-one  years  from  the  conveyance;  for  the 
statute,  beginning  its  course  by  reason  of  his  capacity  to  regain 
the  possession,  ran  over  the  intermediate  freehold  of  Dr.  Bensell 
under  the  will,  and  overreached  the  ten  years  allowed  for  the 
particular  disabilily. 
Judgment  a£Srmed. 

A  Orantob  is  Allowxd  to  Show  ms  iNSANirr  at  the  time  of  tha  ezeon- 
tion  of  a  deed,  for  tiie  purpose  of  ayoiding  it:  Sogers  v.  WaUxr,  6  Pa.  St. 
374.  It  does  not  matter  that  the  insanity  was  the  resnlt  of  intoxication,  or 
at  least  in  tiiis  case  he  will  be  allowed  to  avoid  the  deed  by  sach  proof,  where 
no  rights  of  honajide  parohasere  have  intervened:  Cli/tcn  v.  Z>avw,  1  Bsrs. 
83,  dting  the  principal  case.  The  principal  case  is  also  cited  in  Henrp  v. 
Canon,  59  Pa.  St.  305.  The  manner  in  which  insanity  affects  the  right  to 
oontraot  is  treated  of  at  length  in  the  note  to  Jackaon  v.  King,  15  Am.  Dec.  361. 


Ghapican  v.   Gommonweai/ch. 

[0  WhaBTOH,  427.] 
WOBD  "  liALICXOtTSLT**  IS  AN   EQUIVALENT  TOR  THE  WOSD  <'  WiLLFITLLT" 

in  an  indictment. 
Indiotkent  roB  a  Statdtort  Offense  must  oonclnde  **  contra  /ormam 

iHDiorrMEirr  for  arson.  The  indictment  was  as  follows:  ''The 
grand  inquest,  eto.,  do  present  that  Henry  Chapman,  late  of  the 
said  oounty,  laborer,  on  the  thirteenth  day  of  January,  in  the 
year  of  our  Lord  1839,  with  force  and  arms,  at  etc.,  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a  certain  barrack  of 
Abraham  Brown,  there  situate,  with  intent  to  destroy  the  same, 
to  the  great  damage  of  the  said  Abraham  Brown,  contrary  to  the 
form  of  the  act  of  general  assembly  in  such  case  made  and  pro- 
dded, and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylyania.  And  the  grand  inquest,  etc.,  do  further  pre- 
sent that  the  said  Henry  Chapman,  at  etc. ,  with  force  and  arms, 
feloniously,  willfully,  and  maliciously  did  set  fire  to  and  bum 
a  certain  stable  of  the  aforesaid  Abraham  Brown,  there  situate, 
to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Pennsyl- 
vania." The  prisoner  was  convicted.  Motions  were  made  in 
urest  of  judgment,  upon  grounds  which  sufficiently  appear  from 
the  opinion. 
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Hoes,  for  the  plaintiff  in  error. 
rTright^  contra. 

By  CouBT.  The  word  **  malidotialy/'  in  the  fizBt  ooont,  may 
pass  as  a!a  eqniyalent  for  the  word  "  willfully;''  but  the  words 
"  barrack,  rick,  or  stack  of  hay,  grain,  or  bark,"  as  much  im- 
port a  barrack  of  hay  or  grain  as  they  do  a  rick  or  stack  of  hay 
or  grain.  They  were  used  elliptically  in  the  context  to  avoid 
repetition.  The  statute  is  an  amplification  of  the  act  of  1767, 
under  a  mitigated  punishment;  and  it  is  to  be  remarked,  that  it 
was  not  indictable  on  that  act,  though  it  is  so  now,  to  bom  a 
bam,  "  unless  it  had  hay  or  com  therein."  It  is  not  credible, 
therefore,  that  the  legislature  did  not  formerly  extend  as  much 
protection  to  a  bam  as  they  subsequently  intended  to  extend  to  a 
barrack,  which,  in  Pennsylvania,  is  an  erection  of  upright  posts 
supporting  a  sliding  roof,  usually  of  thatch;  for  of  all  the  build- 
ings on  a  farm,  it  is  the  cheapest,  and  that  which,  independently 
of  the  property  housed  by  it,  offers  the  least  incitement  to  ma- 
licious mischief.  It  is  not  generally,  if  at  all,  used  by  the  tan- 
ner to  cover  his  bark;  but  containing  that  material,  its  contents 
would  be  within  the  words  of  the  statute,  and  the  protection 
intended  to  be  given  by  it. 

The  second  count  is  for  feloniously  burning  a  stable,  which 
is  undoubtedly  a  subject  of  the  statutory  offense,  independent  of 
its  contents;  but  as  it  does  not  conclude  against  the  form  of  the 
statute,  and  there  is  no  such  felony  at  the  common  law,  there  is 
no  count  in  the  indictment  on  which  the  judgment  can  be  rested. 

Judgment  reversed. 


HEIDLEBEBa  V.  LyISHX. 

[5  WbabtON,  430.] 
SmBVIOB  BT  a  PaTTPKB    UlTDER  CONTBAOT  FOR  THB  SpAOS  OF  A  YbAR  g^lB* 

a  settlement,  whether  all  performed  under  one  oontraot  or  whether  per- 
formed under  several  distinct  contracts.  . 

OoNTaACi  OF  HmiNO  is  BY  THS  Yeak  where  the  duration  of  the  hire  ie 
not  limited,  and  it  is  provided  that  it  can  be  terminated  but  upon  three 
months'  notice. 

GoirrBACT  of  Serviob  is  not  Intebbutted  bt  Tempobakt  Absxngbs  where 
the  absence  is  with  the  consent  of  the  master  and  does  not  prevent  the 
discharge  of  the  servant's  duties;  in  such  cases,  the  aervant  is,  during 
his  absence,  in  the  constructive  service  of  the  master. 

Appeal  from  an  order  of  the  quarter  sessions  quashing  an 
order  of  justices  directing  a  pauper's  removal  from  the  town* 
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ship  of  Lynn  to  that  of  Heidleberg.    The  question  was  as  to 
settlement.    In  Jannary,  1838,  Nathan  Lynn,  the  pauper,  re- 
moved from  the  township  of  Heidelberg  to  that  of  Lynn.    In 
that  month  he  engaged  himself  to  Mr.  Eisenhart  to  work  in  the 
latter's  powder-mill  for  seyenty-five  cents  a  hundred.    No  limit 
as  to  time  was  placed  upon  the  hire,  but  it  was  provided  that 
the  contract  should  not  be  terminated  otherwise  than  upon 
three  months'  notice  by  either  party.    Lynn  continued  to  work 
under  the  contract  until  in  March,  1839,  when  he  and  the  mill 
were  blown  up;  he  died  in  a  few  months  afterwards.    During 
the  period,  from  January,  1838,  to  March,  1839,  the  powder- 
mill  was  occasionally  closed,  and  during  such  periods  Lynn 
woidd  be  sometimes  employed  around  tlte  mill  in  drying  and 
packing  powder,  and  would  sometimes  have  his  time  at  his  own 
disposal;  during  these  latter  periods  he  either  worked  for  Mr. 
Eisenhart,  went  to  school,  or  did  work  for  the  neighbors  in 
harvesting,  etc. ;  and  once  worked,  in  harvesting,  a  few  days  for 
his  father,  in  Heidleberg  township. 

Mattery,  for  the  appellants. 

Oibons,  contra. 

By  Court,  Gibson,  C.  J.  As  our  system  of  poor  laws  had  its 
origin  in  that  of  England,  and  as  many  of  her  statutory  provis- 
ions were  re-enacted  here,  we  must  turn  to  some  of  them  to  have 
^  view  of  the  whole  ground  in  contest.  By  3  and  4  William  & 
Maiy,  c.  11,  ''If  any  unmarried  person,  not  having  a  child  or 
children,  shall  be  lawfully  hired  into  any  parish  or.  town  for  one 
year,  such  service  shall  be  judged  a  good  settlement  therein." 
The  insufficiency  of  this  was  that  it  went  no  further  than  5 
Eliz.,  c.  4,  which  also  prohibited  a  retainer  for  less  than  a  year; 
and  the  insolence  of  servants,  it  is  said  in  Duns/old  v.  Bidgvjick, 
2  Salk.  535,  gaining  a  settlement,  as  they  did  by  12  Car.  11. » 
led  the  way  to  8  and  9  Wm.  m. ,  c.  30,  by  which  it  was  enacted,, 
''that  no  person  so  hired  as  aforesaid,  shall  be  adjudged  or 
deemed  to  have  a  good  settlement  in  any  parish  or  township^ 
unless  such  person  shall  continue  or  abide  in  the  same  service 
during  the  space  of  a  whole  year."  Hence,  it  became  indis- 
pensable to  a  settlement,  that  there  should  have  been  both  a 
hiring  and  service  for  a  year.  Our  law  seems  to  consider  serv- 
ice alone  as  a  meritorious  cause,  and  to  require  that  there  should 
have  been  a  contract  for  it,  only  as  a  proof  that  it  was  valuable,, 
and  distinguishable,  in  that  respect,  from  those  feeble  and  tri* 
fling  acts  which  are  sometimes  performed  in  requital  of  a  gratu-> 
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itouB  maintenance;  in  other  words,  to  show  that,  instead  of 
having  been  a  benefit  to  the  township  as  a  producer,  the  pauper 
had  been  a  burden  to  it  as  a  consumer,  from  the  beginning.  In 
the  ninth  section  of  the  statute  of  1836,  it  is  enacted,  that  a  set- 
tlement may  be  gained  ''  by  any  unmarried  person,  not  haTing^ 
a  child,  who  shall  be  lawfully  bound  or  hired  as  a  servant  within 
such  district,  and  shall  continue  in  such  service  during  a  year." 
It  is  scarce  necessaiy  to  remark  on  this,  that  time  is  predicated 
of  the  service,  and  not  of  the  contract;  and  consequently  that 
what  is  required,  seems  to  be  no  more  than  a  continuance  in 
hired  service  during  the  period.  It  is  therefore  enough  for  the 
ptirpose,  that  the  pauper  has  been  in  uninterrupted  employment, 
whether  under  one  contract  or  any  number  of  contracts.  Now 
the  reason  why  service  under  a  hiring  to  do  job  or  piece-work, 
gains  no  settlement  by  the  British  statutes,  is  not  that  the  serv- 
ice, but  that  the  contract,  does  not  come  up  to  the  exigence; 
and  The  King  v.  The  Irihabitants  of  St.  Peters  in  Dorchester,  2 
Bott's  Poor  Laws,  197,  was  decided  expressly  on  that  ground. 
But  though  the  contract  need  not  be  continuous,  yet  where  there 
is  an  apparent  gap  in  the  service  by  temporary  cessation  from 
active  duty,  the  terms  of  the  hiring  may  be  consulted  to  ascer- 
tain whether  the  pauper  was  not  in  the  constructive  service  of 
an  employer;  and  on  such  an  inquiry,  decisions  on  8  and  9  Wm. 
ni.  may  afford  very  valuable  assistance.  The  leading  princi- 
ple of  tiiese  is,  that  temporary  absence  from  actual  service,  if  it 
discharge  not  the  contract,  breaks  not  the  relation  of  master  and 
servant,  it  being  sufficient  that  the  pauper  did  all  that  was  re- 
quired of  him.  In  the  case  before  us,  as  payment  in  proportion 
to  the  product  was  stipulated  to  fix  the  rate  of  wages,  it  might 
easily  be  maintained  that  the  hiring  was  not  by  the  piece,  but 
for  an  indefinite  time.  Was  there,  then,  an  existing  contract  at 
those  intervals  when  he  was  absent  on  leave  ?  The  hiring  was 
general,  and  on  terms  which  forbade  either  pariy  to  put  an  end 
to  it  without  three  months  notice;  which,  according  to  Bex  v. 
Wincaunton^  2  Bott's  Poor  Laws,  195,  is,  by  implication,  a  hir- 
ing for  a  year.  Notice  of  dissolution  had  not  been  given;  and 
the  relation  of  master  and  servant  consequentiy  existed  at  the 
periods  of  absence.  It  seems,  therefore,  that  the  pauper  had 
gained  a  settiement  in  the  township  of  Lynn. 
Order  of  the  sessions  affirmed. 


Sebvioe  IV  NOT  UKDKR  CoKTBACT  Will  not  gain  a  settlement,  even  thoagh 
it  be  continued  for  more  than  a  year;,  it  is  not  ueceasary,  howeyor,  thai  the 
service  be  all  performed  nnder  the  same  contract,  in  order  that  a  settletnent 
be  gained:  Leioiston  v.  Oranvittef  6  F^  St.  284,  dtingthe  principal 
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SsEBc's  Appeal. 

(6WBASXO]r,4Tl] 

OvABOiAN  IS  VOT  BouvD  TO  SxTB  Immkdiatxlt  npon  Ml  onMOOfiad  liabll* 
ity  which  has  oome  to  his  hands  as  part  of  hla  ward's  estate. 

QuABjuus  MAT  BiosiTB  AN  Unssoubxd  Pbomibsobt  KoTi  as  part  of  hifl 
ward's  estate*  instead  of  the  cash  which  he  wonld  have  reoeiTed  had 
he  tmrfatAfi  upon  it»  provided  that  at  the  time  that  he  received  the  note 
he  had  never  had  control  of  the  f  and  which  it  represented.  Urns  he 
may  receive  from  administrators  a  note  executed  hj  a  debtor  of  the 
estate,  to  himself  as  goardian. 

OuABDiAV  WHO  Faiu  TO  CoLUEOT  IimBBiST  on  a  note  as  it  fslls  dne»  is 
liable  for  its  nltfanate  loss. 

Appeal  from  an  order  of  the  orphans'  conrfc,  confirming  the 
acconnts  of  appellant's  guardian,  John  D.  Banman.  In  1882» 
Banman  reoeived  from  the  administrators  of  the  estate  of  appel- 
lant's father  a  promissoxy  note,  executed  by  D.  Heimbach  to 
himself  y  which  he  indorsed  as  having  been  received  on  behalf  of 
his  veards.  This  note  was  payable  within  six  months  from  date» 
and  was  given  in  renewal  of  an  old  note,  payable  to  the  intes- 
tate. No  attempt  was  made  to  collect  the  note  at  maturity,  nor 
at  any  time  before  Heimbach's  death,  in  1837.  After  the  latter's 
death  his  estate  was  discovered  to  be  insolvent,  and  but  thiriy- 
three  per  cent,  was  paid  on  the  amount  of  the  note.  No  interest 
was  collected  by  the  guardian  on  the  note,  from  the  time  that 
it  was  given,  to  Heimbach's  death.  When  the  guardian  received 
the  note  from  the  administrators,  the  latter  offered  to  collect 
the  money,  if  he  objected  to  the  note.  There  was  much  evi- 
dence introduced  as  to  the  financial  standing  and  reputation 
Heimbach  enjoyed  during  life.  The  evidence  was  to  the  effect 
that  such  reputation,  at  all  events  at  the  time  that  the  note  was 
received,  was  excellent.  The  ward  attempted  in  this  proceed- 
ing to  charge  Bauman  with  the  loss  incurred  on  the  note,  and 
also  with  the  interest  which  he  had  failed  to  collect;  idling 
therein  in  the  lower  court,  he  took  this  appeal. 

A.  E.  Browne^  for  the  appellant. 

HaxweU  and  Hepburn,  contra. 

By  Court,  Seboxaiit,  J.  This  does  not  seem  to  be  distin- 
guished from  Konigmacher^s  appeal,  1  Penn.  207.^  There 
the  duty  and  liability  of  a  guardian  as  to  the  investment  of  the 
money  of  his  ward  was  carefully  considered  by  this  court;  and 
the  rule  is  stated  to  be,  that  if  a  guardian  has  on  hand  money  of 

1.  KonigwtaAer  t.  Kimmelt  21  Am.  Deo.  tt74. 
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his  ward,  and  puts  it  out,  he  vnU  generally  be  liable,  unless  he 
takes  a  surety  in  the  note.  Wherever  he  has  the  fund  and  dis- 
poses of  it  to  another,  he  must  do  it  with  strict  and  proper  cau- 
tion, as  a  prudent  man  would,  and  is  seldom  safe  unless  he 
takes  security.  But  where  the  fund  never  comes  into  the  hands 
of  a  guardian,  all  the  cases  make  a  difference:  he  is  not  bound 
instantly  to  sue  in  all  directions.  In  that  case  the  guardian,  on 
the  settlement  of  the  administrator's  account,  received  part  in 
money,  and  took  the  administrator's  bond  for  the  residue,  and 
part  of  it  was  lost.  Yet  he  was  not  held  to  be  thereby  charge- 
able, as  having  been  guilty  of  negligence.  In  the  present  case, 
likewise,  the  money  never  actually  came  to  the  hands  of  the  guar- 
dian. He  received  from  the  administrators,  on  his  ward's  account, 
a  new  note  of  a  former  debtor  in  lieu  of  the  old  note,  payable  to 
himself,  and  indorsed  as  received  on  his  ward's  account.  It  is 
true  he  was  told  by  the  administrators  that  he  might  take  that, 
or  if  he  did  not  choose  to  do  so,  they  would  go  and  collect  the 
moneys;  and  there  is  reason  to  think  they  might  have  collected 
it.  But  still  the  case  is  not  the  same  as  thai  of  money  actually 
put  into  the  guardian's  hands,  of  which  he  makes  a  new  invest- 
ment. For  in  Konigmacher^a  casey  the  guardian  received  the  bond 
of  the  administrator,  a  new  security,  instead  of  the  money  which 
the  administrator  was  liable  to  pay,  and  for  aught  that  appears, 
might  have  been  compelled  to  pay.  I  do  not  see  any  principle 
applicable  here  that  did  not  apply  in  that  case.  At  the  same 
time  I  would  not  be  willing  to  extend  the  decision  further;  and 
wherever  the  money  came  into  the  guardian's  hands,  or  imme- 
diate control,  would  hold  him  stricUy  to  the  rule  that  requires 
him  to  take  security.  And  even  in  cases  of  a  continuing  or  re- 
newed security,  he  may,  under  the  particular  drcumstanoes, 
make  himself  responsible  for  laches  in  receiving  it,  or  not  col- 
lecting it  in  due  season. 

On  the  whole,  we  think  the  decree  of  the  orphans'  court  must 
be  affirmed,  with  the  exception  of  the  interest  on  this  money 
down  to  Heimbach's  death,  which  the  guardian  ought  to  have 
collected,  and  for  which  therefore  he  is  chargeable. 

Decree  accordingly. 

Ak  Invbstmxnt  by  a  Quabbiak  of  the  ward's  funds  most  in  genecml  b* 
upon  security,  or  othorwiae  the  guudian  will  be  liable  for  any  loas  that  magf 
ensae:  Lfn/ell  v.  Minot,  32  Am.  Bee  200,  sad  note. 
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MiLLEB  v.  Bank  of  New  Obleanb. 

[6  WbaBXOH,  608.] 

Deposit  or  Funds  in  Bank  to  Mzet  the  Patmbnt  of  a  bill  of  exchaa^ 
payable  there,  amounts  to  a  tender,  and  will  prevent  interest  aooming  on 
the  bill;  but  a  withdrawal  of  the  fund  will  caase  the  bill  to  draw  inter- 
est from  that  time. 

AfisuMPSiT.  A  case  was  stated  for  the  opinion  of  the  court  in 
the  natore  of  a  special  verdict.  In  February,  1837,  a  bill  of 
etchange  drawn  upon  defendants  was  accepted  by  them.  The 
bill  was  "  payable  at  the  bank  of  North  America."  Defendants 
deposited  in  the  bank  funds  sufficient  for  the  discharge  of  the 
bill,  and  left  them  there  until  February,  1838,  when  they  were 
withdrawn.  In  July,  1839,  the  bill  was  presented  for  payment 
at  the  bank,  and  payment  not  having  been  made,  was  protested. 
The  question  for  determination  was,  whether  the  bill  bore  in- 
terest from  February,  1838,  when  the  funds  were  withdrawn 
from  the  bank,  or  from  July,  1839,  when  the  bill  was  protested 
for  non-payment.  The  judgment  below  established  that  the 
bill  bore  interest  from  the  time  that  the  funds  were  withdrawn. 

Emien,  for  the  plaintiffs  in  error. 

Bayard,  corUra. 

By  Court.  While  the  defendant  kept  funds  in  the  bank  to 
meet  the  particular  demand,  he  prevented  interest,  the  deposit 
being  equivalent  to  a  tender.  But  when  it  was  withdrawn  and 
used  by  him,  a  case  arose  which  very  much  resembles  The  Com- 
momoealih  v.  Crevor,  3  Binn.  121;  in  which  a  sheriff  who  had 
deposited  money  in  contest,  pursuant  to  an  agreement  betwixt 
the  claimants,  but  had  subsequently  withdrawn  and  used  it,  was 
held  liable  to  the  successful  party  for  interest  from  the  time  it 
was  taken  out  of  bank.  Even  tendered  money,  subsequently 
used,  bears  interest;  for  a  plea  of  tender  without  *'  always 
ready,'*  and  a  profert  of  the  money  in  court,  is  bad.  It  is  a 
rule,  with  scarce  an  exception,  that  he  who  has  derived  a  benefit 
from  the  use  of  another's  money,  shall  pay  for  it;  and  such 
seems  to  be  the  principle  of  FashoU  v.  Beed,  16  Serg.  &  B.  266. 

Judgment  affirmed.  

Whebb  a  'Cokpobation  Holds  Itself  Pbepabed  to  Meet  all  its  In- 
debtedness from  the  time  that  it  falls  due,  and  keeps  under  control  funds 
sufficient  to  meet  the  debt  from  the  time  that  it  falls  due  to  the  time  that 
payment  is  demanded,  it  is  excused  from  the  payment  of  interest  during  such 
intervening  period,  even  though  no  funds  were  placed  on  deposit  to  the  credit 
ef  that  particular  debt:  Emlen  v.  Lehigh  Co,,  47  Pa.  St.  83,  citing  the  prin* 
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BiQuiBT  ov  AN  AmruiTT  Patablb  out  or  LAHSfl,  f^vm  ih» 

power  to  dispoBe  of  the  lands  by  sale  or  otherwise,  adequate  to  the  per 
fonnance  of  the  beqnest. 

PowxR  TO  DnposB  or  Lands  is  ezhaixeted  by  a  dispontioii  of  the  landa 
in  ooDsideratioii  of  ground  rent,  and  the  right  to  releaae  the  rent  is  in 
him  in  whom  the  estate  therein  is  Tested,  not  in  the  person  who  exe- 
cuted the  power. 

Petition  seeking  the  extinguishment  of  oerfaun  gxouxid  rents 
under  the  act  .o£  1821.  In  1825,  Andrew  Hamilton  died  in  Eng- 
land leaving  a  mil,  of  which  it  is  unneoessaiy  to  notice  more  tbim 
the  following  clause:  '*  To  my  beloved  wife,  Eliza  Hamilton,  I 
bequeath  the  sum  of  twelve  hundred  and  fifty  pounds  a  year, 
payable  out  of  my  estates  in  Pennsylvania  in  America;  and  after 
her  decease  to  my  only  daughter  Mary  Ann  Hamilton,  together 
with  all  and  eveiy  property  belonging  to  me,  wheresoever  it 
exists."  The  wife  was  appointed  executrix.  The  lot  of  groond 
from  which  the  ground  rent,  now  sought  to  be  extinguished, 
issued,  was  part  of  Mr.  Hamilton's  estate,  and  was,  under  cer- 
tain proceedings  in  partition  taking  place  after  his  death,  set 
apart  to  his  daughter.  In  1828  a  private  act  of  the  logislatore 
was  passed  authorizing  the  sale  of  the  real  estate  of  Mr.  Ham- 
ilton, situated  in  the  couniy  of  Philadelphia,  by  the  executrix, 
either  in  person  or  by  attorney,  the  disposition  whereof  was 
allowed  by  the  will;  the  money  realized  from  the  sales  to  be 
applied  to  the  trusts  raised  by  the  will.  In  1830  the  attorney  of 
the  executrix  conveyed  the  lot  of  land  now  in  controversy,  by 
deed  reciting  the  will  and  the  act  of  assemby  detailed  above. 
The  consideration  of  the  conveyance  was  an  annual  ground  rent 
of  tweniy-five  dollars  and  sixiy  cents,  to  be  paid  to  Eliza 
Hamilton,  the  widow  of  the  testator,  her  heirs  and  asaigna; 
the  rent  to  be  extinguished  at  the  option  of  the  vendees  by 
their  payment,  at  any  time  within  ten  years,  of  the  sum  of 
four  hundred  and  tweniy-six  dollars  and  sixty-seven  cents  to 
Mrs.  Hamilton,  her  heirs  or  assigns.  Prior  to  the  filing  of 
the  petition  Mrs.  Hamilton  died,  and  Mr.  Cadwalader  waa 
apx)ointed  administrator  de  bonis  non.  The  petitioner  in  the 
present  proceeding  was  the  assignee  of  the  lot  whose  sale  is 
described  above.  In  the  petition  it  was  asserted  that  Cadwal- 
ader, as  administrator  de  bonis  non,  possessed  no  authority  to 
extinguish  the  ground  rent.  The  petition  asked  the  direction 
of  the  court  as  to  whom  the  money  to  extinguish  the  ground 
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rent  ahould  be  paid,  and  asked  that  such  person  upon  pay- 
ment made  should  execute  a  sufficient  release  thereof.  Cad- 
walader  demurred  to  the  petition  because  of  its  denial  of  his 
right  to  receiye  the  money  in  extinguishment  of  the  rent. 

Cadwalader,  for  the  demurrer. 

T.  L  Wharton,  contra. 

By  Court,  Gibson,  C.  J  Originally,  there  seems  to  have  been 
a  doubt  whether  a  testamentary  power  to  raise  portions  from 
profits  at  an  indefinite  time,  includes  a  power  to  sell;  or  whether 
the  amount  should  be  raised  by  gradual  accumulation.  But  the 
existence  of  an  ancillary  power  to  sell  for  payment  of  legacies  and 
debts,  has  neyer  been  questioned.  Subsequently,  when  not  re- 
strained by  particular  expressions,  the  courts  haye  implied  it  in 
all  cases  without  regard  to  the  purpose;  on  the  ground  that  a 
devise  of  profits  is  equivalent  to  a  devise  of  the  land;  and  such 
is  the  law  at  this  day.  Here,  however,  there  is  a  direction  to 
raise  the  widow's  annuity,  not  out  of  profits  at  all,  but  out 
of  the  land  itself;  and  even  were  there  a  distinction  betwixt 
profits  and  the  land,  the  power  of  the  executrix  to  sell  would 
still  be  a  dear  one.  Deriving  this  power  from  the  will,  the  ad- 
ministrator succeeds  by  force  of  the  act  of  1836,  only  to  so 
much  of  it  as  remains  to  be  executed;  so  that  the  question  here 
is  whether  it  has  not  been  exhausted. 

We  have  but  few  reported  cases  on  this  head.  It  is  an  un- 
doubted principle  that  execution  of  a  power  can  not  be  repeated; 
but  it  ,may  be  entered  upon  by  parcels  and  at  different  times, 
yet  all  the  parts,  though  existing  separately,  must  make  together 
no  more  than  one  entire  execution.  It  can  not  be  said  that  the 
part  of  the  power  which  regards  the  land  out  of  which  issues 
the  ground  rent  in  question,  was  not  intended  to  be  executed  to 
the  utmost,  though  the  residue  of  the  power  might  be  subse- 
quently used  to  dispose  of  other  lands.  The  di8X)osition  made 
of  the  property,  was  an  ordinary  sale  or  exchange  for  a  ground 
rent — a  disposition  entirely  within  the  scope  of  the  power, 
which  was  not  barely  to  sell,  but  to  dispose  of  the  land  in  any 
way  to  raise  the  amount  required — and  the  will  certainly  gave 
the  executrix  no  power  to  sell  a  thing  to  be  taken  in  exchange. 
The  purpose  was  answered  by  the  conveyance,  and  nothing 
more  remained  to  be  done.  For  the  purpose  of  extinguishment, 
a  power  under  the  will  was  unnecessary;  and  the  act  belonged 
not  to  the  executrix,  but  to  the  person  in  whom  the  estate  in  the 
rent  was  executed  by  the  statute  of  uses.     This  is  not  like  the 
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case  of  a  mortgage,  which,  in  equity,  is  not  an  execution  of  a 
power  to  revoke,  though  it  is  so  at  law;  because  a  mortgage 
being  looked  on  by  a  chancellor,  not  as  a  conveyance  further 
than  is  necessary  to  enforce  it  as  a  security,  works  no  altera- 
tion in  the  condition  of  the  title;  nor  is  it  like  a  oonyeyanoe  to 
a  trustee  to  pay  debts,  with  an  ultimate  trust  for  the  settlor: 
such  acts  are  consistent  with  a  reservation  of  so  much  of  the 
estate  as  may  be  left,  for  a  final  execution  of  the  power  in  respect 
of  it.  In  the  case  of  the  mortgage,  the  estate  is  not  supposed 
to  have  passed  out  of  the  mortgagor  at  all;  andJn  that  of  the 
conveyance  to  pay  debts,  the  trust  is  a  resulting  one,  which 
chJEUiges  not  the  character  of  the  interest  retained  by  means  of 
it.  Here,  however,  every  portion  of  the  title  was  parted  with; 
and  it  is  of  no  account  that  the  ground  rent  taken  in  exchange 
for  it,  has  been  substituted  as  its  proper  equivalent  by  a  private 
act  of  assembly.  As  the  administrator  succeeds  to  no  power 
uncreated  by  iJie  will,  it  is  requisite  that  he  have  an  authority 
by  it  independent  of  everything  else.  The  legal  estate  in  this 
ground  rent,  is  vested  by  the  terms  of  the  conveyance,  in  the 
testator's  daughter,  who  is  still  in  her  minority;  and  thus  one  of 
the  cases  provided  for  by  the  legislature  has  arisen.  We  are 
therefore  of  opinion,  that  we  have  jurisdiction  of  it;  that  the 
demurrer  be  overruled;  and  that  the  prayer  of  the  petitioner  be 
granted. 
Demurrer  overruled. 

POWKB  TO  DlBFOSS  OF  LaVDB,  WHKBT  YxSTBD  DT  BjUBUUtltt:  8m 

Lockwood  ▼.  Siradley,  12  Am.  Deo.  102. 


Estate  of  Dayib  Ain>  Desauqub. 

[5  Whabxos,  880.) 

Taking  Notb  for  Pbb-bxistino  Debt  does  not  disohai^  the  debi» 
it  fg  speoially  agreed  that  the  note  is  taken  in  payment. 

Whkki  ths  Sefaratb  Notb  of  Onb  Joint  Dxbtob  a  X'jMKf  thA  <mm»  la 
on  the  other  debtors  to  show  that  it  was  taken  with  the  intentum  of  as- 
tingoishing  the  joint  debt. 

Pabtnbr  Intrusted  with  thb  Sbttlbvent  of  a  Dibsolvxd  PABnm- 
SHIP,  may  bind  the  partnership  by  borrowing  money  to  meet  its  aocming 
liabilities,  and  by  actually  applying  the  money  borrowed  in  disohax^  ol 
such  liabilities. 

Monet  Borrowed  bt  a  Partner  wUl  be  preaomed  to  have  been  borrowed 
for  the  partnership,  which  will  be  liable  therefor,  if  it  has  been  applied 
to  its  use.  The  principle  applies  as  well  after  a  partnership  has  been  dis- 
solved as  before. 
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Lluulttt  ov  AaszomBs  vob  Bsnbvft  of  Obsditobs  on  Sale  of  Qooinl 
Where  aeeigneee  of  this  character  deliver  goods  sold  at  cash  nle,  with- 
out exacting  immediate  payment,  they  are  prvmafa/At  liahle  for  the  Iom 
that  may  be  occasioned  by  the  vendee's  subsequent  failure  to  pay,  and 
can  only  excuse  themselves  by  showing  that  the  vendee's  credit  was  so 
good  that  a  prudent  person  would  have  intrusted  him  with  the  goods 
without  first  exacting  payment. 

Appeal  from  an  order  approving  of  the  accounts  of  the  as- 
signees of  the  estate  of  Davis  and  Desauque.  Davis  and  De- 
sauque  were  partners,  engaged  in  the  wine  business.  Their  firm 
was  dissolved  bj  mutual  consent  on  the  sixteenth  of  October, 
1830.  The  matter  of  attending  to  the  settlement  of  the  part- 
nership business  was  left  to  Desauque.  Desauque,  besides  un- 
dertaking the  settlement  of  the  business,  attempted  to  continue 
it  on  his  own  account,  until  the  sixteenth  of  November,  1830, 
when,  in  conjunction  with  his  former  partner,  Davis,  he  made 
an  assignment  of  the  partnership  property,  and  individually  an 
assignment  of  his  separate  property.  This  assignment  pre- 
ferred the  claims  of  the  assignees  to  those  of  the  other  credit- 
ors. The  partnership  was  dissolved  on  the  sixteenth  of  October, 
1830,  and  the  assignment  was  made  on  the  sixteenth  of  Novem- 
ber of  the  same  year.  During  this  intervening  month  several 
notes  given  by  the  partnership  to  L.  Desauque,  one  of  the  as- 
signees and  the  father  of  Mr.  Desauque  of  Davis  &  Desauque, 
fell  due,  and  were  met  by  Mr.  F.  Desauque,  the  partner,  giving 
his  notes  for  the  same  amounts;  as  the  claims  of  L.  Desauque, 
represented  by  these  notes,  were  preferred  by  the  assignment,  a 
question  arose  between  the  creditors  of  the  firm  and  L.  De- 
sauque as  to  whether  these  claims  were  not  extinguished  by  the 
notes  of  F.  Desauque.  It  also  appeared  that  subsequently  to 
the  dissolution  of  the  partnership,  F.  Desauque  borrowed  ^m 
L.  Desauque  certain  sums  of  money,  which  he  applied  in  dis- 
charge of  the  partnership  debts.  For  one  of  these  sums  he 
gave  a  note  signed  with  the  firm  name,  and  dated  back  as  of  the 
time  while  the  partnership  existed.  For  the  other  sums  ha 
gave  no  evidence  of  indebtedness.  The  creditors  claimed  that 
these  amounts  could  not  be  preferred  by  the  assignment  of  the 
firm  property,  being  but  the  private  liabilities  of  F.  Desauque. 
The  accounts  of  the  assignees,  giving  themselves  credit  for  these 
various  claims,  and  others  in  the  same  predicament,  were  ap- 
proved in  the  court  below.  The  other  facts  appear  from  tht 
opinion. 

Bandall,  for  the  appellants. 

^emle  and  J.  R.  IngersoUs  contra 
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Bj  Oonrt,  Boqebs,  J.  It  is  geneiallj  trne,  tbat  the  giving  a 
oote  for  a  pre-existing  debt,  does  not  discharge  the  original 
cause  of  action,  unless  it  is  agreed  that  the  note  shall  be  taken 
in  payment:  12  Pet.  59;^  6  Cranch,  2G4.'  And  although  it  is 
decided  in  Evans  y.  Drummond^  4  Esp.  90,  that  taking  a  aecur- 
itj  from  one  of  several  partners,  joint  makers  of  a  promissoiy 
note  or  acceptors  of  a  bill,  will  discharge  the  other  copartners, 
yet  in  a  subsequent  case,  Bedford  v.  Deakin,  2  Bam.  &  Aid.  210, 
it  is  held,  that  where  one  of  three  partners,  after  a  dissolution 
of  partnership,  undertook  to  pay  a  particular  partnership  debt, 
on  two  bills  of  exchange,  and  that  was  communicated  to  the 
holder,  who  consented  to  take  the  separate  notes  of  one  part- 
ner for  the  amount,  strictly  reserving  his  right  against  all  three» 
and  retained  possession  of  the  original  bill,  the  separate  notes 
having  proved  unproductive,  he  might  resort  to  his  remedy 
against  the  other  partners;  and  that  the  taking  under  these  cir- 
cumstances, the  separate  notes,  and  even  afterwards  renewing 
them  several  times  successively,  did  not  amount  to  a  satisfaction 
of  the  joint  debt.  In  Evans  v.  Drwmmond,  it  does  not  appear 
whether  the  joint  bill  of  exchange  was  given  up;  but  in  Bedford 
V.  Deakin  the  fact  is  stated,  and  is  one  of  the  grounds  of  the 
decision.  Whether  taking  the  separate  note  of  one  of  the  part- 
ners amounts  to  an  extinguishment  or  satisfaction  of  a  joint 
debt,  depends  upon  the  intention  of  the  parties;  and  in  the  ab- 
sence of  all  proof  of  a  special  contract,  the  giving  up  or  the  re- 
tention of  the  original  security,  will  in  general  be  a  decisive 
circumstance;  for  it  is  difficult  to  account  for  the  fact,  except  on 
the  supx)osition  that  in  the  one  case  it  was  intended,  in  case  of 
need,  to  enforce  the  joint  liability;  or,  in  the  other,  to  depend 
altogether  upon  the  responsibility  of  one  of  the  joint  debtors. 
Where  a  joint  debtor  insists  that  the  separate  note  is  substituted^ 
and  is  in  satisfaction  of  the  joint  debt,  the  onus  is  thrown  upon 
him;  and  to  discharge  himself  from  liability,  it  will  be  neces- 
sary to  show  a  special  contract  to  that  effect;  or  that  in  addi- 
tion to  a  separate  note  being  taken  for  the  amount  of  the  debt, 
the  original  bills  were  given  up,  and  even  when  that  is  the  case, 
it  may  be  rebutted  by  countervailing  proof  that  it  was  otherwise 
intended.  The  auditors  have  reported  that  the  counter  notea 
or  memorandums  were  retained  by  the  creditors;  and  they  were 
warranted  in  coming  to  this  conclusion,  as  the  presumption  was, 
that  they  were  in  the  possession  of  Lewis  Desauque,  the  payee 
of  the  bills,  and  that  they  did  not  come  into  his  possession  aa 

1.  Bamk  «r  UniUd  Stata  t.  DanUl»  U  Pot.  67.  2,  Skttkg  ▼.  Mamdw^iil* 


March,  1840.]  Estate  of  Dayjs.  677 

the  aasigiiee  of  DaTis  &  Deaauque.  If  ihe  latter  was  80,  it  Teas 
incumbent  on  the  appellants  to  proTe  it;  which  might  haTO 
been  readily  done  by  the  testimony  of  F.  Desanque. 

A  partnership  may  be  dissolved  by  the  act  of  God,  by  the  act 
of  the  party,  and  by  the  act  and  operation  of  law.  This  part- 
nership was  dissolved  by  an  agreement,  the  particulars  of  which 
are  not  stated;  Davis  quitting  the  concern,  leaving  Desauque  in 
possession  of  the  store  and  stock,  with  a  general  authority  to 
wind  up  the  business  of  the  firm.  As  a  general  principle,  when 
a  partnership  is  ended  in  any  of  the  modes  mentioned,  no  one 
of  the  partners  can  make  use  of  the  partnership  estate,  in  a 
manner  inconsistent  with  the  settlement  of  the  joint  estate. 
The  object  of  the  association  having  terminated,  it  follows  that 
one  of  the  partners  can  not  create  any  new  obligation  binding 
the  firm;  for  after  a  dissolution,  nothing  remains  to  be  done, 
except  to  arrange  the  aSbirs  of  the  partnership;  but  until  they 
are  finally  arranged,  the  connection  between  the  parties  subsists; 
and  for  this  purpose,  and  untQ  a  settlement  takes  place,  the 
partnership  continues. 

There  are  various  ways  of  dissolving  a  partnership:  affluzion 
of  time;  the  death  of  one  partner;  the  bankruptcy  of  one,  which 
operates  like  death;  or  a  dry  naked  agreement  that  the  partner- 
ship shall  be  dissolved.  In  no  one  of  these  cases  can  it  be  said 
that  to  all  intents  and  purposes  the  partnership  is  dissolved; 
for  the  connection  still  remains  until  the  affiurs  are  wound  up. 
The  representatives  of  a  deceased  partner,  or  the  assignees  of  a 
bankrupt  partner,  are  not  strictly  partners,  with  the  survivor  or 
the  solvent  partner;  but  still,  in  either  of  these  cases,  that  com- 
munity of  interest  remains,  that  is  necessary  until  the  afiEsdrs  are 
settled:  Peacock  v.  Peacock,  16  Yes.  67. 

When  a  partnership  is  dissolved  by  agreement,  the  partner 
to  whom  is  committed  the  power  to  settle  the  estate,  may  be 
limited,  or  the  most  full  and  ample  authority  may  be  given  to 
him;  but  the  question  here  is,  as  to  the  extent  of  the  authority 
of  the  acting  partner,  in  relation  to  the  assets,  in  the  absence  of 
all  express  limitations  or  restrictions.  In  general  to  bim  is 
given  all  power  which  may  be  necessary  for  the  final  settlement 
of  ihe  concerns.  He  can  not  enter  into  any  new  obligation, 
but  his  authority  extends  only  to  those  contracts  which  may  be 
consistent  with  the  trust.  Is,  then,  the  borrowing  of  money» 
for  the  express  purpose  of  paying  the  debts  of  the  firm,  and  the 
application  of  it  to  that  purpose,  within  the  scope  of  the  im- 
plied power  of  the  acting  partner?    And  we  are  of  the  opinion^ 

AM.  Dio.  Voi^  XXXIV— 87 
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that  where  the  credit  is  given  in  good  faith  to  the  firm,  although 
the  partnership  may  have  been  dissolyed,  and  where  the  pro- 
ceeds are  faithfully  applied  to  the  liquidation  of  the  joint  debts, 
the  creditor  has  a  claim  against  the  firm,  and  is  not  to  be  con- 
sidered a  creditor,  merely,  of  the  partner  who  negotiates  the 
loan  for  the  benefit  of  the  estate.  And  to  this  implied  power  I 
perceive  no  plausible  objection.  Cases  may  be  readily  supposed^ 
where  the  exercise  of  such  an  authority  may  be  highly  expedient 
— ^nay,  absolutely  necessary — ^for  the  preservation  of  the  rights 
of  the  creditors,  and  of  the  partners  themselves;  as  where  money 
is  borrowed  to  relieve  the  estate  from  the  pressing  demands  of  a 
creditor  who  may  urge  the  sale  of  the  assets,  to  the  injury  or 
the  absolute  destruction  of  the  estate.  It  may  very  well  happen 
that  money  may  be  raised  by  a  pledge  of  the  partnership  credit, 
which  could  not  be  obtained  on  the  credit  of  the  acting  partner. 
He  may  pay  the  debt  out  of  his  own  private  funds,  if  he  choses; 
but  when  he  has  not  means,  why  may  he  not  avail  himself  of  the 
aid  of  others,  or  obtain  an  extension  of  credit  by  a  renewal  of 
the  note  ? 

The  case  of  Abel  v.  SuUon,  3  Esp.  108,  is  cited  in  opposition 
to  this.  If  that  case  is  to  be  understood  as  ruling  the  general 
principles,  that  after  a  dissolution  of  the  partnership,  the  per- 
son who  has  authority  to  settle  the  partnership  affidrs  can  not 
enter  into  any  new  obligation,  or  create  any  new  debt  or  lia- 
bility, there  can  be  no  objection  to  it.  But  here  there  is  no  new 
debt  or  obligation  created.  The  responsibility  of  the  firm  is 
precisely  the  same;  and  the  only  alteration  is,  as  to  the  perBon 
of  the  creditor.  With  every  respect  to  the  opinion  of  the 
learned  judge  who  decided  that  cause,  I  do  not  see  the  force  of 
the  reasons  on  which  that  case  was  ruled.  Lord  Eenyon  says: 
**  That  it  never  could  be  allowed  that  any  one  might  make  an- 
other his  debtor  against  his  will;  by  that  means  a  man's  greatest 
enemy,  by  paying  his  debt,  might  make  himself  his  creditor.*' 
But  this  is  a  misapplication  of  a  principle,  which,  to  say  the 
least  of  it,  is  itself  of  doubtful  weight;  for  it  is  difficult  to  per- 
ceive the  mischievous  and  distressing  consequences  which  would 
ensue  from  permitting  the  acting  partner  to  change  the  creditor 
of  the  firm,  without  altering,  in  the  slightest  degree,  their  re- 
sponsibility. In  truth,  there  is  but  little  in  the  rule  which  pro- 
hibits a  person  from  making  himself  the  creditor  of  another,  by 
payment  of  his  debt.  The  time  has  gone  by,  even  if  it  ever  ex- 
isted, when  this  power  could  be  made  an  instrument  of  opprea* 
sion.     Besides,  debts  may  be  purchased  without  the  assent  of  a 
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debtor;  and  to  all  practical  porpoBea  the  rule  is  of  little  Talue. 
I  do  not,  however,  intend  by  these  remarks,  to  impinge  the  rule, 
but  to  object  to  its  application.  It  is  a  fair  inference  from  the 
whole  of  this  transaction,  that  the  loan  was  made  and  the  monej 
advanced  on  the  credit  of  the  partnership.  In  the  absence  of 
express  proof  of  a  separate  contract,  the  application  to  partner- 
ship uses  of  money  borrowed  by  one  partner,  is  evidence  to 
show  that  the  debt  is  joint  And  the  principle  applies,  as  well 
after,  as  before  the  dissolution  of  the  partnership:  Ex  parte 
Banbonua,  8  Yes.  640.  There  is  so  much  justice  in  making  the 
firm  which  receives  the  money  pay  the  creditor,  qui  aentU  com" 
modum  9eniire  debit  et  onus,  that  we  feel  disposed  to  seize  hold, 
even  of  slight  circumstances,  in  addition  to  the  receipt  of  the 
money,  to  raise  the  implied  contract,  and  to  infer  that  the  loan 
was  made  to  the  firm,  and  not  on  the  credit  of  the  individual 
partner. 

But  conceding  that  the  acting  partner  had  not  power  to  bor- 
row money  on  the  credit  of  the  firm,  yet,  inasmuch  as  all  the 
money  that  was  raised,  went  to  the  payment  of  the  debts  of  the 
firm,  a  subsequent  recognition  of  the  act  is  equivalent  to  a  pre- 
vious authority:  Duncan  v.  Loumdea,  3  Camp.  478;  Vere  v.  Ashby^ 
10  Bam.  &  Cress.  288.  In  the  assignment,  Davis  expressly  rec- 
ognizes these  as  partnership  debts,  and  provides  for  their  pay- 
ment; and  this  is  nothing  more  than  in  justice  he  is  bound  to 
do.  Nor  does  it  follow,  even  admitting  that  the  debts  were  the 
private  debts  of  one  of  the  partners,  that  they  can  not  provide 
for  the  payment,  out  of  their  joint  estate,  to  the  extent  of  his 
interest  in  the  assets,  to  the  exclusion  of  joint  creditors.  The 
doctrine  of  marshaling  assets  applies  where  property  is  seized 
on  an  execution,  or  in  cases  of  insolvency  or  bankruptcy,  but 
not  to  a  case  like  the  present.        * 

It  only  remains  to  consider  the  first  exception.  The  sale  to 
Stork  was  a  cash  sale,  and  if  the  assignees  chose  to  deliver  the 
goods  without  exacting  payment,  it  was  on  their  own  responsi- 
bniiy.  When  the  debtor  fails  to  pay,  the  assignees  are  prima 
facie  chargeable  with  the  debt,  and  can  only  discharge  them- 
selves from  liability,  by  showing  that  the  loss  arose  from  circum- 
stances over  which  they  had  no  control;  or  by  proof  that  the 
purchaser  was  of  such  undoubted  credit,  that  no  prudent  person 
would  have  hesitated  in  trusting  him  with  the  possession  with- 
out requiring  payment  previous  to  the  deUveiy  of  the  goods. 
Here  the  whole  matter  seems  to  have  been  referred  to  the  dis- 
cretion of  the  clerk,  and  no  extenuating  facts  are  proved  which 
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can  exempt  them  from  responsibility.  Stork  wa^  in  such  doabt- 
fol  credit,  that  Davis  &  Desauque  refused  to  trust  him  before 
the  assignment. 

The  decree  of  the  court,  so  &r  as  it  allows  the  assignees  two 
hundred  and  ninety-two  dollars  and  fif  iy  cents,  the  Talne  of  the 
goods  deliTared  to  Stork,  is  reversed,  and  confirmed  as  to  the 
residue. 

Decree  aoooi 


M6:rBr  Bobbowbd  st  a  PAamxa  oir  ma  'Sipabats  CaiDir  Is  DOt 
ohaifeaUe  to  tha  pwlaenUp:  ffiOb  v.  mU^  SI  Am.  Dea  412.  BQt  pay- 
mmit  hy  one  pftrtner  after  the  flimis  dinolTed,  of  the  debti,  with  money  held 
by  him  m  agents  makes  ell  the  membeia  of  the  pertnenhip  liable  to  hk 
prioflipal  for  the  amoant  ao  laid  oat:  Browm  t.  Bigffmboihmmf  87  U.  618L 

Hon,  WBur  Onmjom  as  Patuiit  w  a  Piummuit  Damn  ffwkhlm^. 
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Sehb  V.  Dayib  Ain>  Ttgabt. 

(OBCtaB*  Law,  1.] 

BiQHT  01  Wat  ovxr  Uninolosed  Lavdb  can  not  be  m- 
qnlred  by  mere  use  thereof. 

Absbtiov  of  Owvbbship  bt  thx  Claimant  of  a  right  of  way,  or  ■onie 
implied  admimnon  by  the  owner  of  the  soil  that  tiie  right  ezifti,  i«  es- 
sential to  create  a  right  of  way  by  preaoription  over  nninolosed  lands. 

BioHT  OF  Wat  bt  Pbxscriftion  oak  hot  Akibb  unless  there  Is  evidence 
that  the  nse  was  adverse  to  that  of  the  owner  of  the  soiL 

AonoH  for  obstraoting  plaintiff's  right  of  way.  '  The  'way 
claimed  was  through  the  mundosed  ground  of  Davis,  who 
caused  Tygart  to  inclose  the  land.  Verdict  for  plaintiff.  De- 
fendant appealed.    The  other  busts  are  stated  in  the  opinion. 

Bemdon^  for  the  defendant. 

By  Ck>nrt,  Eyans,  J.  The  plaintiff  claimed  a  right  of  way 
o?er  the  defendant's  land,  along  an  old  road  which  had  existed 
for  many  years.  The  road  was  called  the  Vincent  road,  bat 
when,  or  1^  whom,  it  was  laid  out,  or  how  it  originated,  did  not 
appear.  It  was  proved  that  the  plaintiff,  in  common  with  his 
neighbors,  had  traveled  along  this  road  for  a  period  exceeding 
twenty  years,  and  that  the  plaintiff  also  used  it  as  a  mill  road, 
bat  not  always  for  that  purpose,  as  he  frequently  sent  to  mill  in 
other  directions.  There  was  no  proof  that  the  plaintiff  had 
opened  the  road,  or  that  he  had  worked  on  it,  or  exercised  any 
dominion  or  control  over  it,  except  as  above  stated;  or  that 
Davis,  or  those  from  whom  he  derived  his  title,  had  ever  ac- 
quiesced in  or  done  any  act  which  could  be  construed  into  an 
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admission  of  the  plaintiff's  right  of  way  over  the  land,  except  that 
no  objection  ever  was  made  preTious  to  the  obstruction  for  which 
this  action  was  brought.  Under  these  circumstances  we  are  to  de- 
cide whether  the  plaintiff  has  acquired  a  right  of  way  over  the 
defendant's  land.  If  he  has,  then  the  verdict  is  right;  if  he  has 
not,  then  it  is  wrong,  and  must  be  set  aside.  I  need  not  here 
repeat  what  is  so  familiar  to  eyery  lawyer;  that,  after  a  poaaes- 
sion  of  land  for  tweniy  years,  a  deed  or  grant  will  be  presumed; 
and  also  that  where  a  man  has  enjoyed  and  used  a  way  oyer  an- 
other's land  for  the  same  period,  it  will  be  presumed  that  he  had 
originally  a  right  to  do  so,  the  evidence  of  which  has  been  lost 
by  lapse  of  time.  In  matters  of  antiquity,  the  law  substitutes 
the  possession,  in  the  case  of  land,  and  the  use,  in  the  case  of  a 
way,  for  the  deed  or  grant;  the  nature  and  ext^t  of  which,  in 
both  cases,  will  depend  on  the  nature  of  the  possession  and  use. 
To  confer  a  title  in  either  case,  all  the  authorities,  both  "RngrlinK 
and  American,  concur  that  the  possession  and  the  use  must  be 
adverse  to  him  who  was  the  owner.  This  term,  adverse,  as  ap- 
plied to  ways,  according  to  our  decisions  in  analogous  cases, 
means  such  use  as  men  make  of  their  own  property;  and  must 
be  accompanied  by  such  facts  and  circumstances  as  show  that  it 
is  claimed  as  a  right  exercised  without  the  consent,  and  in  oppo- 
sition to  the  rights,  of  the  owner  of  the  soil. 

It  will  ,be  perceived  from  this,  that  I  am  not  disposed  to 
adopt  the  opinion  intimated  in  Bawland  v.  Wolfe,  1  Bailey,  56,^  and 
in  McKee  v.  Oarrett,  Id.  841,  that  in  no  case  can  a  prescriptive 
right  of  way  be  acquired  over  the  uninclosed  land  of  another. 
Those  cases  were,  doubtiess,  decided  right  upon  their  own  facts, 
but  the  dictum  above  stated,  in  the  broad  terms  in  which  it 
is  laid  down,  was  never  satisfactoxy  to  the  profession,  and  may 
be  considered  as  modified  by  the  subsequent  .case  of  SmUh  v. 
Kinardy  2  Hill,  642,  n.  Since  this  case  was  argued,  we  have 
carefully  considered  and  examined  it;  and  we  all  concur  in  the 
opinion  that  a  right  of  way  may  exist  by  prescription  over  the 
uninclosed  woodlands  of  another,  subject  to  the  qualifications 
and  limitations  hereinafter  stated.  As  a  general  rule,  I  woidd 
say  that  the  use  of  evexy  such  way  is  permissive,  or  held  at  suf- 
ferance, where  the  claimant  has  done  no  act  showing  that  he 
claimed  the  right  adversely,  and  the  allowance  of  the  use  by  the 
owner  of  the  soil  has  been  unaccompanied  by  any  act  which 
shows  a  recognition,  on  his  part,  of  the  right  of  the  claimant  to 
use  the  road  without  his  permission.    Most  of  the  old  roads 

1.  S.  0.,  19  Am.  nto.  651. 
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which,  like  this,  lead  from  one  public  road  to  another,  or  from 
neighborhood  to  neighborhood,  sprung  up  from  accident.  In 
the  early  settlement  of  the  coimtry,  paths  through  the  woods 
were  made  by  repeated  traveling  along  the  same  track.  In 
process  of  time,  by  continued  use,  these  tracks  were  enlarged 
into  cart  and  wagon  ways.  They  were  conyenient  to  the  pro- 
prietor's neighbors  and  did  not  interfere  with  his  dominion  oyer 
the  land.  In  the  beginning,  therefore,  they  may  be  said  to 
have  originated  in  the  tacit  penmssion  of  the  owner.  The  use 
continued  in  the  same  way,  no  one  ever  supposing  that  a  use 
thus  commencing  could  eyer  ripen  into  a  right.  An  adyerse 
use  must  be  something  for  which  the  owner  may  sue:  ifc  must 
be  something  hostile  to  his  entire  dominion  oyer  his  property. 
In  England  lands  are,  generally,  if  not  altogether,  inclosed,  and 
to  enter  on  a  man's  land,  is,  literally,  to  break  his  close;  but  in 
this  country,  the  fact  is  otherwise.  Most  of  the  land  is  unin- 
closed,  and  I  can  scarcely  conceive  it  possible  that  the  riding 
oyer  such  lands,  and,  especially,  along  a  road  which  has  orig- 
inated in  the  implied  assent  of  the  owner,  can  be  even  a  technical 
trespass,  until  the  implied  permission  has  been  revoked.  We  feel 
the  difficulty  of  laying  down  general  rules  to  govern  all  cases,  and 
it  is  not  intended  to  do  it  on  this  occasion;  but  we  think  we  may 
venture  to  say  that  no  right  of  way  can  arise  from  merely  riding 
or  walking  over  a  man's  unindosed  woodland,  unless  there  be 
some  assertion  of  ownership  by  the  claimant,  or  some  act  of  the 
owner  of  the  soil  showing  an  admission  that  the  claimant  had  a 
right.  Thus,  if  the  claimant  laid  out  the  road  and  used  it  for 
twenty  years;  or  if  he  worked  on,  enlarged,  or  kept  it  in  repair; 
or  if  tiie  owner  of  the  soil  cleared  the  land  and  left  a  lane  for 
the  claimant's  use;  these,  with  acts  of  the  Hke  kind,  would  seem 
to  amount  to  an  assertion  of  a  right  on  the  one  part,  and  an 
admission  of  it  on  the  other. 

The  plaintibPs  case  presents  no  evidence  of  an  adverse  use,  or 
of  any  admission  of  his  right  by  the  defendant;  and  it  is  the 
unanimous  opinion  of  this  court  that  the  verdict  should  be  set 
aside,  and  the  motion  for  a  nonsuit  granted;  and  it  is  ordered 
accordingly. 

Pbjbuxftion  or  Bioht  ov  Way  ovxb  UNiNGLoasD  Lands  arises  from 
tweniy-one  yean'  uninterrapted  enjoyment:  Warrall  v.  Rhoad$^  30  Am.  Dec 
274t  and  note  oontaiDing  dtations  of  nomerous  anthoritiea. 
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Davis  v.  Buff. 

[Obsvbb*  luWp  17.] 
WoBDS  iMPuomoro  tub  Solvency  of  a  Pebsost  and  a£feotiiig  hii  cndil 

are  aotionable,  thoagh  not  spoken  in  relation  to  his  particular  trade  or 

bnsiness. 
Slakdbrxno  a  Pabtkxr  bt  DBOLABiNa  HDC  TO  BB  Inbolyxrt;   Is  no 

slander  of  the  firm  of  which  he  is  a  member. 

COPABTNKBS  NbED  NOT  JoiN  IN  AN  ACTION  OF  SlANDEB  for  WOfdi  aflfoct- 

ing  the  mercantile  character,  credit,  or  solvency  of  one  of  them. 
Mbasxtbe  of  Damages  in  an  Action  of  Slandeb  is  a  question  for  the 

jQiy  to  consider  relatively  with  that  of  malice. 
Vxbsict  in  an.  Action  of  Slander  will  not  be  DnroBBED,  becanae  the 

damages  awarded  were  in  excess  of  what  the  ooort  in  its  diacxetion 

might  have  thought  proper. 

Slakdsb.  The  words  were  charged  in  the  first  count  to  have 
been  spoken  of  plaintiff  as  a  merchant.  The  second  count 
alleged  that  plaintiff  was  a  merchant,  and  that  the  words  were 
spoken  of  him  without  adding  '*  as  a  merchant."  The  declara- 
tion averred  special  damage.  The  words  proved  were:  '*  He  is 
broke  and  can  not  pay  more  than  fifiy  cents  on  the  dollar, 
probably  not  more  than  ten  cents.  His  note  will  not  do;  he  is 
broke;  I  have  known  that  for  some  time.  He  is  regarded  or 
reported  as  being  insolvent."  Defendant  also  had  rei)eatedly 
stated  that  Davis  had  made  an  assignment  to  his  father  to  tbe^ 
amount  of  seventy-two  thousand  dollars.  Plaintiff  was  a 
planter,  and  was  connected  with  the  mercantQe  firm  of  W.  B. 
Thompson  &  Co.  Verdict  for  plaintiff  for  three  thousand  five 
hundred  dollars.  Defendant  moved  for  a  nonsuit,  because  the 
averment  in  the  first  count  that  the  words  were  spoken  of 
plaintiff  in  his  capacity  as  a  merchant  was  not  sustained  by 
proof,  and  because  the  second  count  did  not  contain  this  aver- 
ment, which  was  essential.  Defendant  also  moved  for  a  new 
trial:  1.  Because  the  words  did  not  relate  to  the  plaintiff 
in  his  character  of  merchant,  and  were  therefore  not  action- 
able. 2.  If  plaintiff  was  a  merchant,  and  the  words  were 
spoken  of  him  as  such,  the  action  should  have  been  in  the 
name  of  the  partners.    3.  Because  the  damages  were  excessive. 

Clark  and  MsCaU,  for  the  motion. 

Uregg  and  Player,  contra, 

ByCourt,  O'Neall,  J.  The  general  rule  is,  as  stated  in  ISaund. 
242,  a,'  note  3,  that  where  the  words  are  only  actionable  because 

1.  Crt^ft^,  BoiU, 
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they  are  spoken  of  a  tradesman,  the  plaintiff  must  aver  and 
proye  that  the  woids  were  spoken  in  relation  to  his  trade.  Bat 
to  this  ruley  there  is  one  plain  and  well-reoognized  exception: 
that  where  the  words  are  sach  as  affect  a  man's  credit,  then  it  is 
neither  necessary  to  ayer,  nor  to  prove  that  they  were  spoken  in 
reference  to  the  particular  trade  or  business  which  the  party  was 
pursuing.  The  reason  assigned  by  Starkie,  Stark,  on  Sland. 
134,  is  that  of  common  sense:  '*  A  general  charge,  of  a  want  of 
credit,  necessarily  includes  the  particular  one,  and  is  equally 
pernicious  with  a  more  precise  allegation."  Nor  is  there  any 
artificial  rule  which  prevents  us  from  adopting  this  reasonable 
view.  Indeed,  all  the  authorities  acknowledge  and  sustain  it, 
with  the  exception  of  the  dicta  in  Sergeant  Williams'  notes  to 
1  Saund.  242,  a,'  3,  and  2  Id.  307.'  In  these,  it  is  manifest  that 
the  learned,  and,  in  general,  very  accurate  editor,  did  not  advert 
to  the  distinction  which  Mr.  Starkie  has  pointed  out,  and  which 
seems  to  be  well  supported  by  very  ancient  decisions.  In  Bead 
V.  Hudson,  Ld.  Baym.  610,  the  plaintiff  declared  in  one  count 
ihai  be  was  a  laceman,  and  that  the  defendant,  speaking  of  his 
trade,  said,  etc. :  in  another  count  he  says  that  the  defendant, 
•ex  iiUeriori  malitia  sua,  de  statu  of^the  plaintiff  colloquium  habens, 
said  these  words,  '*  You  are  a  rascal;  you  are  a  pitiful,  sorzy  ras- 
•cal;  you  are  next  door  to  breaking."  The  question  arose  on  this 
last  count.  The  court,  in  the  absence  of  Holt,  C.  J. ,  gave  judg- 
ment for  the  plaintiff,  declaring  that  he  was  a  tradesman,  and 
ihat,  where  the  words  were  spoken  de  statu  suo,  it  is  equivalent 
to  arte  sua  and  to  be  intended  of  his  trade.  The  words  in  that 
•case  imported  a  want  of  credit,  they  affected  his  condition,  and 
bence  applied  to  him  in  his  trade  as  well  as  any  other  capacity 
in  whicb  he  stood.  So  in  Stanton  v.  Smith,  Ld.  Baym.  1480,  it 
was  beld  to  be  actionable  to  say  of  a  tradesman,  ''  He  is  a  sorry, 
pitiful  fellow,  and  a  rogue;  he  compounded  his  debts  at  five 
shillings  in  the  pound,"  though  there  is  no  colloquium  of  his 
trade.  That  would  seem  to  be  in  point  to  this  case  upon  the 
second  count,  in  which,  as  in  that,  there  is  no  colloquium  about 
his  trade.  In  Gawdrey  v.  Highly,  Cro.  Car.  270,  these  words, 
"  Thou  art  a  drunken  fool  and  an  ass,  thou  wert  never  a  scholar, 
and  art  not  worthy  to  speak  to  a  scholar,  and  that  I  will  prove 
«nd  justify,"  spoken  to  a  physician,  were  held  to  be  actionable 
without  any  colloquium  concerning  his  profession.  The  fact, 
ihat  the  words  were  in  that  case  addressed  to  the  physician,  can 

mot  of  itself  dispense  with  the  colloquium.     The  same  woxds 

<  II.  .11  - 
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spoken  of  him  would  have  had  the  same  effect.  They  imputed 
a  want  of  knowledge,  which,  like  a  want  of  credit,  attacked  to 
the  person  and  went  with  him  in  eyeiybiudness  and  affected  him 
therein.  After  these  authorities,  it  can  not  be  neoessaiy  to  pur- 
sue further  the  defendant's  grounds  for  nonsuit:  they  can  not 
avail  him.  ^ 

As  to  the  grounds  for  new  trial;  the  court  held  that,  on  the 
first,  which  was  a  question  of  fact,  the  jury  had  been  properly 
charged,  and  their  decision  was  final:  and  that,  as  to  the  second, 
it  was  no  slander  of  a  firm  to  say  that  one  of  the  partners  was 
broke.  Such  words  went,  not  to  the  particular  business,  but  ta 
the  general  merchantile  character  of  the  individual.  In  regard 
to  the  damages,  the  court  adhered  to  the  opinion  of  the  judge 
below,  that,  although  they  were  much  larger  than,  according  te 
his  view  of  the  case,  he  would  have  found,  yet  if  there  was 
deliberate  malice  then  the  verdict  was  none  too  high;  and  that 
was  a  question  for  the  jury,  which  should  not  be  disturbed  on  a 
mere  difference  of  opinion. 

Motion  dismissed. 

BioHABDSON,  Evans,  and  EabiiB,  JJ.,  conouzxing.  Gastt  and 
BuTLEB,  JJ.,  dissented. 


SLAifDKBOUs  WoBDS  AiVBOTmo  ONE'S  BuaiHMS  OKAaAOXSR:  HoyU  T. 
Toung,  1  Am.  Dec.  446,  and  note,  in  which  citations  and  referanoes  on  tlua 
subject  are  made  at  length.  See  also  Lewi$  v.  Hawiey,  2  Id.  121;  BUht  r. 
AiUberry,  5  Id.  631;  Burtch  ▼.  Nickerson,  8  Id.  390. 


ExEOUTOBS  OF  Thomas  V.  Ebvin's  Exeoutobs. 

[Chbtss*  Law,  22.] 

Statute  of  Limitations  Operates  upon  a  Caxtse  ov  Action  against  aft 
attorney  at  law  for  negligence  in  not  procaring  judgment  to  be  anterad, 
and  execution  issued,  in  an  action,  from  the  time  when,  through  the  fill- 
ing circumstances  of  the  debtor  rendering  a  loss  probable  and  calling  for 
diligent  action,  the  actual  neglect  in  forbearing  to  caose  Judgment  to  bs 
entered  and  execution  issued  occurred. 

Action  against  an  Attorney  at  Law  for  Keouoenge  is  bamd  by  stat- 
ute of  limitations,  although  commenced  as  soon  as  plaintiff  ascertained 
definitely  that  the  consequence  of  the  neglect  was  a  loss  of  his  debt,  if 
the  negligence  itself,  which  was  the  incidental  cause  of  the  lost,  had  not 
happened  within  four  years  previous. 

Damages  Developing  Subsequently  to  the  Act  of  Nbouoxmob  com* 
plained  of,  do  not  constitute  a  new  cause  of  action. 

Appeal.     Ervin,  as  an  attorney  at  law,  reoeiyed  a  bond  from 
Thomas  in  1819,  executed  to  the  latter  by  Wiggin,  and  brought 
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an  action  for  its  collection.  The  case  appeared  on  the  docket 
for  the  term  of  court  held  in  the  faU  of  1820.  The  docket  con- 
tained a  note  of  '*  judgment  final/'  but  no  judgment  was  en- 
tered nor  execution  issued.  Thomas  soon  after  died.  In  1829 
Ervin  again  brought  suit,  caused  judgment  to  be  entered  and 
execution  to  be  issued,  and  made  every  possible  effort  to  procure 
payment  6f  the  debt.  But  Wiggin  had  made  an  assignment  a 
year  previously,  and  upon  a  bill  by  the  assignees  a  decree  in 
equity  was  entered  in  1836,  ordering  Wiggins'  debts  to  be  paid, 
in  a  certain  order,  and  the  plaintiff's  claim,  being  only  a  debt 
in  bond  at  the  time  of  the  assignment,  was  postponed  to  others 
and  thereby  lost.  It  did  not  appear  that  the  executors  of 
Thomas  were  aware,  prior  to  the  decree,  that  no  judgment  had 
been  entered  up  previous  to  the  date  of  the  assignment.  Plea, 
statute  of  limitations.  The  coiuii  charged  that  plaintiff's  right 
of  action  was  barred.  Verdict  for  defendants.  Plaintiff  moved 
for  new  trial. 

Law,  for  the  motion. 

By  Court,  Evans,  J.  There  are  four  periods  in  the  histoiy  of 
this  case,  at  one  of  which  the  statute  must  have  commenced  to 
run:  1.  When  Ervin  neglected  to  enter  up  judgment  in  1821; 
2.  When  Wiggins  assigned  his  property  in  1828;  3.  When  Er- 
vin sued  Wiggins  in  1829,  in  the  name  of  Thomas,  who  had 
been  eight  years  dead;  4.  When  it  was  fully  ascertained,  by  the 
decree  of  the  court  of  equity  in  1836,  that  the  debt  was  lost. 
The  three  first  of  these  periods  are  more  than  four  years  from 
the  commencement  of  this  action  in  1838,  so  the  question  is  re- 
duced to  the  inquiiy,  whether  the  statute  commenced  to  run  be- 
fore the  effect  of  Ervin's.  negligence  was  fully  ascertained  by 
the  final  decree  of  the  court  of  equity  in  1836.  In  the  consid- 
eration of  the  case  we  must  carefully  distinguish  between  the 
act  from  which  the  plaintiffs'  loss  arose,  and  the  effect  which 
resulted  from  that  act.  The  plaintiffs'  complaint  is  that  Ervin, 
as  their  attorney,  so  negligently  managed  their  case,  that  they 
have  lost  their  debt.  It  is  the  negligence,  then,  of  which  they 
complain.  The  loss  of  the  debt  is  a  consequence  of  the  negli- 
gence, and  these  stand  towards  each  other  in  the  relation  of 
cause  and  effect.  If  Ervin  had  entered  up  judgment  and  issued 
execution,  the  subsequent  assignment  of  Wiggins,  the  suit  of 
1829,  and  the  final  decree,  woiQd  have  been  wholly  immaterial 
to  the  plaintiffis.  They  would  have  had  a  lien  on  Wiggins'  es- 
tate, which  nothing  afterwards  occiurring  could  defeat.     I  think 
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therefore  we  may  safely  conclude  that  the  plain tiffa'  cause  of 
action  was  the  negligence  of  the  attorney,  and  that  what  oc- 
curred afterwards  was  but  the  consequence  of  that  neglect. 

If  this  case  be  considered  in  reference  to  authorities,  the  same 
conclusion  will  follow.  I  am  not  aware  that  the  question  has  been 
settled  in  our  own  courts,  but  it  has  often  been  decided  in  Eng- 
land and  in  the  other  states  of  our  confederacy.  Thus  in  AEBer 
T.  Adarna,  16  Mass.  456,  which  was  an  action  against  a  sheiifi 
for  negligently  making  an  insufficient  return.  The  return  was 
in  1808,  and  judgment  the  same  year:  in  1814  the  judgment  was 
reversed  by  writ  of  error  on  account  of  the  insufficiency  of  the 
return.  The  question  was,  at  what  time  did  the  action  accrue 
of  the  plaintiff?  The  coiurt  say,  "  We  are  aU  of  opinion  the  ac- 
tion accrued  on  the  return  of  the  writ  into  the  clerk's  office."  So 
also,  in  Short  v.  McCarthy y  3  Bam.  &  Aid.  626,  the  attorney, 
who  had  been  employed  for  the  purpose,  neglected  to  examine 
whether  certain  stock  which  the  plaintiff  was  about  to  purchase, 
stood  in  the  seller's  name  on  the  books  of  the  bank  of  England. 
The  attorney  reported  that  it  did,  and,  upon  the  faith  of  this, 
the  plaintiff  purchased.  More  than  six  years  afterwards  it  was 
ascertained  that  the  report  made  by  the  attorney  was  untrue, 
and  the  plaintiff  consequently  lost  tiie  benefit  of  his  purchase. 
The  court  held  that  the  statute  began  to  run  from  the  time  of 
the  attorney's  neglect.  The  same  principle  was  decided  in  New 
York  in  the  case  of  Troup  v.  EocecvJtors  of  Smiih,  20  Johns.  S3. 
But  the  case  which  most  nearly  resembles  this  in  every  particular 
is  that  of  WUooa  v.  Bcecutora  o/Plummer,  4  Pet.  172.  A  note 
of  one  Banks,  indorsed  by  Hawkins,  was  placed  in  the  hands  of 
Plummer,  an  attorney,  on  the  twenty-eighth  of  January,  1820. 
Judgment  was  recovered  against  Banks  on  the  twentieth  of 
August,  1820,  but  he  proved  insolvent.  In  February,  1821,  the 
attorney  sued  Hawkins  in  the  name  of  wrong  plaintiUs,  and  was 
nonsuited  in  1824.  In  the  mean  time  the  note,  as  to  Hawldna, 
was  barred  by  the  statute  of  limitations,  the  action  which  had 
been  brought  being  a  mere  nullity.  Thereupon  the  plaintifls 
sued  Plummer  in  the  circuit  court  of  the  United  States  for  the 
district  of  North  Carolina.  The  case  turned  upon  the  question 
whether  the  statute  of  limitations  began  to  run  from  the  time  of 
the  attorney's  neglect  to  sue  Hawkins,  within  a  reasonable  period 
after  receiving  the  note,  or  at  the  time  when  the  effect  of  this 
negligence  was  manifested  by  the  nonsuit  of  the  plaintiffs.  The 
Bux^reme  court  decided  that  the  statute  commenced  at  the  time 
of  the  negligence.    Between  that  case  and  this,  there  is  a  re- 
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markable  aiiuiliiade  in  every  particular.  In  both,  the  relation 
of  client  and  attorney  continued  to  exist  until  the  debts  were 
finally  ascertained  to  be  lost,  and  the  negligence  of  Plummer 
was  as  continuous  as  that  of  Ervin. 

By  our  statute  of  limitations,  an  action  must  be  brought 
within  four  years  after  the  cause  of  it  has  accrued;  so  that  the 
question  always  is,  when  could  the  plaintiff  have  had  his  action  ? 
The  answer  is,  whenever  the  contract  has  been  violated,  if  it  be 
on  a  contract,  or  if  it  be  for  a  tort,  then  when  the  act  was  done 
from  which  the  injury  to  the  plaintiff  arose.  It  may  be,  that 
the  full  extent  of  the  injury  is  not  developed,  but  that  can  not 
vary  the  case.  Can  it  be  doubted  that  the  plaintiffs  could  have 
sued  Ervin  after  he  had  neglected  to  enter  up  judgment,  so  as 
to  create  a  lien  on  Wiggins'  property,  or  that  the  jury  might 
have  given  damages  for  the  injury  they  had  sustained?  In  the 
case  of  Bussel  v.  Palmer,  2  Wils.  328,  one  Steward  had  been 
sued  and  held  to  bail.  He  was  afteijeards  surrendered  by  his 
bail;  but  the  attorney  neglected  to  charge  him  in  execution;  in 
consequence  of  which  neglect.  Steward  was  discharged.  Lord 
Camden  directed  the  jury  to  find  against  the  attorney  for  the 
whole  debt,  three  thousand  pounds.  A  new  trial  was  granted, 
because,  the  action  being  for  damages,  the  jury  should  have  been 
left  to  find  what  damages  they  thought  fit.  On  the  next  trials 
they  gave  five  hundred  pounds,  Steward  not  appearing  to  be  in- 
solvent, or  unable  to  pay  the  debt. 

From  all  the  cases,  I  think  it  manifest  that  the  plaintiffs'  ac- 
tion accrued  from  Ervin's  neglect  to  enter  up  judgment  and 
issue  execution  against  Wiggins.  If  the  damage  was  the  cause 
of  action,  then  it  would  follow  that  a  new  action  might  be 
brought  for  every  new  development  of  damage;  and  the  plaini- 
i!b  might  have  sued  Ervin  for  the  negligence  in  1821,  and  again 
when  the  debt  was  jeoparded  by  Wiggins'  assignment;  and  if 
in  these  two  actions  they  did  not  recover  the  whole  debt,  they 
might  sue  again  for  the  balance  after  the  final  decree.  But  the 
reverse  of  this  has  been  decided  in  Fetter  v.  Beale,  1  Salk.  11. 

Upon  the  whole,  we  are  all  of  opinion  that  the  plaintiffs' 
action  was  barred  by  the  statute  of  limitations;  so  the  motion 
for  a  new  trial  is  refused. 


MxBB  loNO&ANOK  OT  ExiSTBNOB  OF  Causb  OF  ACTION  doM  not  affect  its 
opeatian:  SmUh  v.  Bishop,  31  Am.  Deo.  607,  and  note. 

0ms  AcrnoN  only  icat  bb  Maintaiked  for  Damaoss  developing  from 
ft  nngle  wrong,  although  they  may  have  ariaen  at  different  times:  Bender* 
uagle  v.  Coda,  92  Am.  Dec  448,  and  note. 
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Sruosr  v.  Glibuss, 

[OKXTn*  Law.  Uft.] 
BzFBns  Wabbantt  Includes  all  Dmois  embraoed  within  the  Unguage 

of  the  wairanty,  although  of  a  natore  so  obvious  to  the  aenaes,  that  the 

buyer  might  have  informed  himself  of  their  existenoe  by  examination. 
Pobohasxb's  Ekowlbdoi  ov  EnafTMSOE  or  a  Dxtbct  does  not  exempt  the 

seller  from  liability  upon  hia  express  warranty  of  the  soundness  of  a 

chattel. 

Assumpsit  on  a  wananiy  of  a  male  negro  sold  by  defendant 
to  plaintiff.  The  consideration  was  seren  hundred  dollars. 
The  bill  described  the  negro  as  being  forty  years  of  age,  and 
warranted  him  sound  in  body  and  mind.  Eyidence  was  offered, 
but  not  admitted,  to  show  that  at  the  time  of  the  sale,  the  n^gro 
was  over  siziy  years  of  age.  It  appeared  that  the  negro  was 
also  raptured  when  the  sale  took  place,  and  was  worth  only 
from  two  to  four  hundred  dollars,  and  that  he  died  about  a  year 
after.  The  jury  were  instructed  that  if  the  rupture  was  so  ap- 
parent that  it  must  have  been  seen  and  known  by  the  plaintiff, 
it  was  not  included  in  the  warranty,  and  the  defendant  was  en- 
titled to  a  verdict.  Verdict  for  plaintiff  for  twelve  dollars. 
Defendant  moved  for  a  new  trial. 

Wtthera^  for  the  motion. 

J.  M.  De  8aus8ure,  contra. 

By  Court,  Evans,  J.  On  the  first  ground,  I  agree  with  the 
presiding  judge,  that  the  age  of  the  negzo,  as  set  forth  in  the 
bill  of  sale,  is  mere  description.  It  is  not  unsoundness;  and 
the  warranty  that  the  negro  was  sound  in  body  and  mind,  pre- 
eluded  the  implication  that  anything  else  was  intended  to  be 
warranted:  Ohit.  on  Oon.  359;  1  Bing.  344.^  The  rule  in  relar 
tion  to  implied  warranties  is,  that  they  do  not  extend  to  defects 
known  to  the  buyer,  and  that  no  implication  of  warranty  can 
arise  where  the  defect  was  obvious  to  the  senses;  because  such 
defects  were,  or  should  have  been,  known  to  him.  A  different 
rule,  however,  must  govern  in  relation  to  express  warranties, 
.and  especially  those  that  are  written;  because  the  contract  is  to 
be  construed  most  strongly  against  the  warrantor,  and  because, 
for  anything  we  can  know,  the  warranty  was  given  expressly  to 
cover  the  existing  known  unsoimdness.  Besides,  a  written  con- 
tract can  neither  be  enlarged,  nor  limited  by  parol;  and  to  ad- 
mit evidence  that  the  disease  was  obvious  to  the  senses,  and 
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from  henoe  to  infer  that  the  buyer  knew  of  its  ezLstenoe,  and 
consequently,  that  it  is  not  included  in  the  'warranty  as  under- 
stood by  the  parties  at  the  time,  is  in  no  respect  different  from 
the  admission  of  parol  cTidence  of  an  agreement  between  the 
parties,  that  the  seller  was  not  to  warrant  against  the  defect 
complained  of.  In  the  one  case,  the  general  words  of  the  war- 
ranty are  limited  by  an  inference  from  the  iaatB;  in  the  other, 
they  are  controlled  by  the  parol  agreement  of  the  parties;  and 
in  both  cases,  the  contract  is  altered,  and  effect  given  to  it  dif- 
ferent from  its  obvious  meaning  on  its  face.  There  are  cases  in 
which  the  &cts  and  droumstanoes  connected  with  the  contract 
at  its  creation  may  be  resorted  to  as  a  means  of  interpretation. 
But  they  are  those,  where,  without  it,  the  contract  would  be 
wholly  inoperatiye,  because  it  was  unintelligible.  Of  this  de- 
scription is  the  case  of  Collins  t.  Lemasters  and  Lee,  2  Bailey,  141. 
The  general  rule  is,  that  a  contract  in  writing  is  to  be  interpreted 
by  itself,  and  espedally  if  it  has^  on  fhe  face  of  it,  a  plain  and 
intelligible  meaning.  % 

I  have  thought  it  necessary  to  s^y  this  much  on  the  subject  of 
express  written  warranty,  because,  it  seems  from  the  report,  the 
presiding  judge  charged  the  jury  that,  if  the  rupture  was  so  ap- 
parent that  it  must  have  been  seen  and  known  by  the  plaintiff, 
then  the  warranty  did  not  cover  it.  It  seems  to  have  been  sup- 
posed that  this  case  came  within  the  reasons  of  the  principles 
stated  in  Wallace  v.  Frasier,  2  Nott  8c  M.  517.  The  rule,  as 
stated  in  that  case  (and  the  same  is  to  be  found  in  Chitty  on  Con- 
tracts), is,  that  a  general  warraniy  "  will  not  extend  to  guard 
against  defects  that  are  plain. and  obvious  to  the  senses  of  the 
purchaser,  and  require  no  skill  to  detect  them;"  and  the  cases 
stated  are  the  loss  of  an  arm,  a  leg,  or  an  eye.  It  does  not 
seem  to  me  that  the  fact  of  the  buyer's  knowledge  does,  per  «e, 
exclude  the  case  from  the  warranty;  for  in  the  case  of  WaUace  v. 
Frarier  it  was  clear,  the  disease  was  known  to  the  purchaser 
when  he  bought,  and  yet  the  coiirt  held  the  vendor  bound  by  the 
WBiranty.  I  should  rather  conclude  that  the -defects  mentioned 
are  exempted  from  the  warranty,  not  because  they  are  obvious 
to  the  purchaser's  senses,  but  because  they  are  not  cases  of  tm- 
soundness.  We  do  not  tmderstand,  either  in  legal,  or  common 
parlance,  that  a  negro  is  unsoimd  because  he  wants  a  leg,  or  an 
arm,  or  a  horse  because  he  wants  a  tail;  although  the  capacity  of 
the  negro  for  work,  and  the  beauty  of  the  horse  are  both  greatiy 
diminished  by  the  deficiency.    But,  whatever  may  be  the  reasons 
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for  ezcluding  these  cases  from  the  ivarranty,  they  do  not  applj 
to  a  clear  case  of  disease. 

It  is  said  in  Chitiy  on  Contracts,  368,  that  nnflonndnesB  in  a 
horse  is  any  **  organic  defect,  any  infirmity  which  renders  it  unfit 
for  use  and  convenience;"  and  the  same  definition,  as  to  physical 
unsoimdness,  will  apply  as  well  to  a  negro  as  to  a  horse.  The  dis- 
ease alleged  in  this  case,  was  a  rupture,  or  what  is  called  hernia. 
It  is  frequently  very  obvious,  but  its  effects  on  the  value  of  the 
negro,  it  requires  skill  and  knowledge  to  ascertain.  Sometimes 
it  is  of  no  little  injuiy  to  him,  in  other  cases  he  is  rendered 
wholly  worthless.  It  is  not  a  defect  that  it  requires  **  no  skill 
to  detect."  In  many  cases  no  skill  or  science  can  ascertain  its 
effects  fully;  they  are  developed  by  time  alone.  It  seems  to  me 
that  this  case  is  unlike  the  loss  of  a  leg  or  arm,  and  that  it  can 
not  be  excluded  from  the  general  warranty  against  unsoundness, 
unless  we  adopt  the  broad  principle  that  the  purchaser's  knowl- 
edge of  the  existence  of  the  defect,  shall,  in  all  cases,  exempt 
the  seller  from  liability  on  his  warranty  in  cases  of  e^irees,  as 
well  as  of  implied  warraniy,  For  such  a  principle  there  is 
neither  argument,  nor  authoriiy. 

For  these  reasons,  it  woiQd  seem  that  that  part  of  the  ehazge 
hereinbefore  quoted  was  error,  and,  if  the  jury  had  found  for 
the  defendant,  I  should  think  a  new  trial  should  be  ordered. 
But,  as  the  jury  found  for  the  plaintiff,  the  error  could  not  have 
had  any  influence  on  their  verdict. 

The  contract  of  warranty  is  an  undertaking  to  indemnify  for 
any  injury  sustained  by  the  breach  of  it.  What  the  damages 
were,  it  is  not  eacfy  to  gather  from  the  testimony.  None  of  the 
witnesses  express  any  opinion  of  the  extent  to  which  the  value 
of  the  negro  was  diminished  by  the  disease.  They  say  the  price 
was  much  beyond  his  value;  and  it  probably  was  so,  even  if  he 
had  been  sound.  Diminution  of  value  by  reason  of  a  difleaae  is, 
at  best,  but  opinion,  and  with  all  the  iad»  before  them,  the 
jury  were  as  competent  to  form  an  opinion  as  the  witnesses. 
We  can  not,  therefore,  say  that  the  jury  have  found  less  tium 
the  injury  sustained  by  the  plaintiff. 

Motion  dismissed;  Bbjhabdson,  Eablb,  and  Botlbb,  JJ.,  con- 
curring. 

Ik  Cabbot  Wasbahttoiw  SouKDiia88,TH»8amwBiKBaPi>gi«PlMifMP; 
Beeman  v.  Buek^  21  Am.  Dea  571,  and  note. 
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State  v.  Ghambliss. 

[OBWtmt  Law,  2».) 

Tatxbit  n  A  HovBB  LicxNsxD  TO  Sell  Liquobs  in  smAll  qiiaiititlflt»  to  be 

dmnk  on  the  upot. 
LicENBx  TO  Kksp  A  Tavkbit  Inoludsb  THE  Pbxvilioe  of  roteQing  ipixllno«t 

liqnon. 

Ihdiotmsht  for  unlawfully  retailing  spirituous  liquors.  The 
defendant  was  a  tavern-keeper,  and  had  a  license  as  such.  Ver- 
dict of  guilty.    Motion  for  new  trial. 

By  Court,  Etans,  J.  The  ground  assumed  in  the  notice  of  ap- 
peal, asserts,  in  substance,  that  the  defendant,  under  his  tavern 
license,  had  a  general  right  to  sell  spirits  in  small  quantities  to 
travelers,  guests,  and  other  persons.  I  will  not  stop  to  inquire 
whether  he  who  abides  an  hour  at  a  tavern  is  not  as  much  a 
guest  as  he  who  remains  a  day,  or  a  week;  nor  whether  there  be 
any  distinction  between  furnishing  spirits  to  a  guest,  as  a  part 
of  his  entertainment  (and  increasing  the  charge  so  as  to  cover 
the  expense),  and  furnishing  it  to  him  separate  and  distinct 
from  any  other  entertainment.  The  view  which  we  take  of  the 
fiubject,  renders  such  inquiries  unnecessaiy  and  unprofitable. 
What,  then,  is  a  tavern;  and  what  are  the  rights  which  a  license 
to  keep  a  tavern  confers  as  to  the  vending  of  spirituous  liquors? 
Johnson,  in  his  dictionary,  says,  "a  tavern  is  a  place  where 
wine  is  sold  and  drinkers  are  entertained;  and  Webster  says,  a 
tavern  is  ''  a  house  licensed  to  sell  liquor  in  small  quantities,  to 
be  drunk  on  the  spot,  and,  in  some  of  the  United  States,  it  is 
synonymous  with  inn,  or  hotel,  and  denotes  a  house  for  the  en- 
tertainment of  travelers,  as  well  as  for  the  sale  of  liquors.'' 
Johnson,  for  his  definition,  gives  Shakespeare's  authority.  It 
is  dear,  from  the  writings  of  that  poet,  that  such  was  the  popu- 
lar sense  of  the  word  in  the  time  of  Elizabeth,  and  Johnson's 
adoption  of  it,  shows  that  its  meaning  was  unchanged  when  he 
published  his  dictionary,  in  the  reign  of  George  11.  The 
popular  sense,  in  America,  is  clearly  shown  by  Webster's  defini- 
tion. It  will  not  be  questioned  that,  if  a  word,  having  a  clear 
and  definite  meaning  in  common  parlance,  be  adopted  into  the 
law,  it  shall  be  construed  according  to  its  usual  meaning;  unless 
it  appear  by  the  lawgiver  in  a  different  sense.  Let  us,  then,  in- 
quire whether  the  word  tavern  is  used  in  our  law  in  a  different 
sense,  or  in  a  more  restricted  one  than  its  popular  meaning  as 
above  stated.  I  begin  by  saying  what  will  not  be  controverted, 
that,  at  common  law,  the  vending  of  spirituous  liquors  was  not 
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a  franchise,  and  therefore  required  no  license;  and,  as  a  coroUaiy 
to  this  proposition,  that  until  the  statutes  5  and  6  Ed.  YL,  c 
25,  the  Tending  of  wines  and  other  liquors  was  as  lawful  as  the 
selling  of  meats  or  grain,  or  any  other  article  of  traffic.  That  it 
is  within  the  power  of  the  legislature  of  this  state  to  control,  to 
regulate,  and  even  to  prohibit  both  the  sale  and  the  use  of  in- 
toxicating drinks,  it  is  not  intended  here  to  question.  All  that 
is  meant  to  be  asserted,  is,  that  prior  to  that  statute,  there  was 
nothing  in  the  law  which  laid  any  restraint  upon  such  traffic, 
and  that  it  may  still  be  carried  on  in  all  cases  and  under  all  cir- 
oumstances  that  are  not  in  violation  of  that*  or  of  the  subse- 
quent statutes  passed  upon  the  subject. 

At  a  Teiy  early  period  of  the  history  of  man,  houses  were  set  up 
for  the  purpose  of  Tending  wines  and  other  liquors.  These  had, 
originally,  their  appropriate  names,  as  inns,  tayems,  ale-houses, 
punch-houses,  Tictualing-houses,  porter-houses,  etc.  I  should 
infer,  from  what  is  said  in  Yiner  (14  Yin.  489),  under  the  head 
of  "  Tayem,"  that  the  original  employment  of  the  keeper  of  a 
tavern  was  to  sell  wine  alone;  but,  in  process  of  time,  these 
originally  distinct  employments  became  confounded.  The  seller 
of  wines  began  to  supply  food  and  lodging  for  the  wayfaring 
man;  and,  hence,  the  word  tavern,  came  to  mean  pretty  much 
the  same  as  inn,  at  a  period  certainly  as  far  back  as  the  days  of 
Elizabeth.  Be  that  as  it  may,  in  our  acts  of  the  legislature,  the 
word  inn,  has  been  mostly  disused.  It  is  to  be  foimd  only  in 
the  act  of  1784,  where  it  is  manifestly  used  as  synonymous  with 
tavern.  In  the  subsequent  legislation  on  the  subject,  all  other 
descriptive  terms  are  discontinued,  and  all  who  are  required  to 
take  a  license  are  classed  under  the  two  heads  of  taTem-keepeis 
and  retailers  of  spirituous  liquors.  I  have  gone  through  the 
legislation  on  the  subject,  in  order  to  show  that  inns  and  taverns 
are  synonymous,  or  nearly  so;  and  I  now  proceed  to  show  that 
all  legislation  upon  the  subject  has  proceeded  on  the  ground 
that  a  tavern,  or  an  inn,  was  a  house  where,  according  to  John- 
son, "  wine  was  sold  and  drinkers  entertained/' 

The  oldest  legislation  upon  this  subject,  as  I  have  before  said, 
is  the  statute  6  and  6  Ed.  YI.,  c.  25,  by  which  the  keepers  of  ale 
houses  and  tippling-houses  are  prohibited  from  carrying  on 
their  business,  unless  permitted  by  the  sessions,  or  by  two  jus- 
tices, who  are  required  to  take  recognizance  against  gaming  and 
for  good  order.  The  statute  1  Jac.  I.,  c.  19,  recites  ''  that  the 
ancient,  true,  and  principal  use  of  inns,  ale-houses,  and  victual- 
ing-houses,  was  for  the  receipt,  relief,  and  lodging  of  wayfar- 
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ing  people,  traveling  from  place  to  place,"  and  not  "  meant  for 
harboring  lewd  and  idle  persons,"  to  ''  spend  and  consume  their 
money  and  time  in  a  lewd  and  idle  manner."  This  statute,  fol- 
lowing up  the  preamble,  prohibits  the  inhabitants  of  the  place 
where  such  houses  are  situated,  from  resorting  to,  or  "  haunt- 
ing" them,  as  it  is  expressed.  The  statute  4  Jac.  I.,  c.  5,  for 
repressing  ''  the  odious  and  loathsome  vice  of  drunkenness,"  is 
to  the  same  effect.  The  statute  1  Car.  I.,  c.  4,  prohibits  the 
keepers  of  inns,  ale  and  victualing  houses  from  suffering  any 
one  to  tipple  in  their  houses;  and  the  second  clause  extends  the 
previous  acts  of  James  I. ,  to  keepers  of  taverns  and  such  as  sell 
wines  and  keep  wine  and  victuals  in  their  houses.  It  is  obvious, 
from  the  reading  of  these  statutes,  that  an  innkeeper  was  one 
whose  business  consisted,  in  part,  in  vending  spirituous  liquors, 
as  well  to  the  inhabitants  of  his  town,  or  village,  as  to  the  trav* 
eler  and  wayfaring  man;  and,  although  the  statute  1  Jac.  I.,  c. 
19,  recites,  that  the  ancient,  true,  and  principal  business  of  inns 
and  ale-houses  was  for  "  the  receipt,  relief,  and  lodging  of  way- 
faring people,"  yet  it  is  obvious,  from  the  act  itself,  that,  at  that 
time,  a  part  at  least,  if  not  the  "  principal"  part  of  their  busi- 
ness, was  to  supply  the  traveler,  as  well  as  the  inhabitants  of 
their  town,  with  the  means  of  **  spending  their  money  and  time 
in  idleness  and  drunkenness." 

The  first  statute  passed  upon  this  subject,  after  the  settlement 
of  Carolina,  was  in  1694:  2  Stat.  S.  C.  85.  It  recites  that  the 
*'  unlimited  number  of  taverns,  tapp-houses,  and  punch-houses, 
and  the  want  of  sobriety,  honesiy,  and  discretion,  in  the  owners 
and  masters  of  such  houses,  have  and  will  encourage  all  such 
vices  as  usually  are  the  productions  of  drunkenness."  It  then 
goes  on  to  enact  that  no  person  "  shall  sell  any  wine,  sider, 
beere,  brandy,  rum,  punch,  or  any  strong  drink  imder  the  quan- 
tity of  three  gallons,  until  he  shidl  have  obtained  a  license,"  etc. 
In  the  next  year,  the  same,  in  almost  the  precise  words,  was  re- 
enacted  (Id.  118),  with  an  additional  clause  fixing  the  price  at 
which  wines  and  other  liquors  should  be  sold.  It  was  again  re- 
enacted,  in  1708  (Id.  198)  and  1709  (Id.  886),  and  made  per- 
petual in  1711:  Id.  862.  This  closes  the  legislation  of  the  lords 
proprietors.  One  general  remark  applies  to  all  these  statutes. 
They  declare  it  unlawful  to  sell  wines  and  other  liquors  without; 
but  leave  it,  as  it  was  before,  lawful  to  sell  them  with  a  license. 
The  inference  is  clear  and  unquestionable,  that  a  tavern  was 
then  understood,  by  the  lawmakers,  to  be  a  place  where  wines 
and  other  liquors  were  sold.     The  only  legislation  of  the  regal 
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goTemment  are  the  acts  of  1740  and  1741-2.  By  the  first,  eyeiy 
keeper  of  a  "  taTem"  or  pnnch-hoase  is  prohibited  from  giving, 
or  selling  any  spiritaous  liquors  to  a  slave.  The  act  of  1741-2, 
requires  the  justices  of  the  peace  to  meet  in  their  respective 
parishes  twice  a  year,  to  inquire  into  the  qualifications  of  '*  such 
persons  as  shall  desire  licenses  to  retail  strong  liquors/'  and  to 
"  grant  certificates,  or  orders  to  the  public  treasurer  for  granting 
licenses  as  aforesaid." 

The  next  clause  prohibits  the  public  treasurer,  or  receiver, 
from  granting  "licenses  to  sell  spirituous  liquors,  or  strong 
drink,  or  to  keep  a  billiard-table  without  an  order  for  that  pur- 
pose, signed  and  subscribed  by  the  justices  so  assembled,  and 
being  and  residing  in  the  parish  where  the  person,  or  persons  so 
licensed  shall  or  propose  to  keep  a  tavern,  or  punch-house,  or 
billiard-table."  By  another  clause  of  the  same  act,  the  street, 
lane,  alley,  road,  bridge,  ferry,  village,  town,  or  other  place, 
where  the  "  tavern"  or  ptmch-house,  or  billiard-table  is  to  be 
kept,  shall  be  particularly  mentioned  and  specified,  both  in  ilie 
order  and  the  license.  Can  there  be  a  doubt  that,  in  these 
statutes,  taverns  are  spoken  of  as  places  where  '*  strong  drink" 
and  **  spirituous  liquors"  are  sold? 

The  first  act  on  this  subject,  after  the  revolution,  is  that  of 
1784.  It  provides  that  (except  in  the  parishes  of  St  Philips 
and  St.  Michaels),  "  two  or  more  magistrates  for  the  respective 
districts  of  this  state  shall  be  authorized  and  empowered,  on 
every  Easter  Monday,  and  the  first  Monday  in  August,  to  grant 
certificates  to  any  person  or  persons  in  their  respective  districts, 
who  may  apply  for  the  same,  if  in  their  judgments,  they  shall 
think  such  person  or  persons  fit  and  qualified  to  keep  a  tavern, 
inn,  ordinary,  punch,  ale-house,  or  billiard-table,  or  to  retail 
strong  liquors  as  aforesaid;  and  the  person  or  persons  to  whom 
such  certificate  shall  be  by  them  granted,  shall  produce  the 
same  to  the  clerk  of  the  court  pi  the  district  in  which  he  or  she 
shall  reside;"  and  the  derk  is  required  *'  to  grant  a  license 
under  his  hand  and  seal,  agreeable  to  the  purport  of  the^  said 
certificate,  to  such  person  or  persons,  who  are  to  pay  to  the 
clerk  one  dollar  for  his  trouble,  and  also  the  sum  of  three 
pounds  for  every  license  to  retail  liquors,  and  the  sum  of  fifty 
pounds  for  every  license  to  keep  a  billiard  table."  On  this 
statute,  I  would  observe  that  the  certificate  is  to  be,  that  the 
applicant  is  a  fit  and  proper  person  to  keep  a  tavern,  inn, 
ordinary,  punch,  ale-house,  or  billiard-table,  or  to  retail  strong 
liquors,  and  the  Hcense  is  to  be  agreeable  to  the  purport  of  the 
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i;  BO  that  he  who  applies  to  keep  a  taTem,  shall  haye 
a  license  for  that  pnxpose,  and  so  of  the  rest.  Bat,  in  the  sub- 
sequent part,  where  the  amonnt  to  be  paid  is  fixed,  all  these 
▼arions  licenses  are  included  under  two  classes,  viz. :  to  retail 
strong  liquors,  and  to  keep  a  billiard-table.  Now  this  must 
mean  that  the  keepers  of  taverns,  inns,  and  ordinaries,  are  to 
pay  nothing  for  their  licenses,  or  that  they  are  included  in  the 
genezal  "  license  to  retail  strong  liquors.''  The  latter,  it  seems 
to  me,  is  the  obvious  meaning,  and  is  in  conformiiy  with  the  pre- 
vious legislation  on  the  subject.  The  couniy  court  act,  1  Brev. 
Dig.  418,  gives  to  the  justices  of  that  court  power  to  grant 
Uoenses  to  keep  taverns  and  public  houses,  and  the  justices  are 
required  to  cause  a  fedr  rate  of  meat,  diink,  and  lodging,  and 
provender  for  horses,  to  be  made  and  ascertained,  and  the 
tavern-keeper  is  required  to  affix  the  same  in  the  most  con- 
spicuous part  of  his  most  public  room,  for  the  inspection  of 
"  all  persons  calling  at  the  said  tavern."  He  is  also  required 
to  give  bond  to  keep  dean  and  wholesome  meat,  drink,  and 
lodging  for  travelers,  and  the  uspal  provender  for  horses.  The 
act  of  1788  extends  the  jurisdiction  of  the  coimiy  court,  over 
taverns,  to  all  persons  who  shall  retail  any  brandy,  rum,  etc. 
Here,  for  the  first  time,  those  who  are  required  to  take  out 
licenses  are  divided  into  two  general  classes:  1.  Those  who  keep 
taverns;  and  2.  Those  who  retail  any  wine,  rum,  brandy,  etc. 
The  act  of  1781  makes  no  alteration  in  the  existing  law,  except 
to  authorize  the  county  court  to  grant  licenses  at  any  court  held 
in  the  year. 

On  the  abolition  of  the  county  courts,  their  power  was  trans- 
ferred to  the  commissionerB  of  roads.  By  the  act  of  1801  (1  Brev. 
Dig.  420),  they  are  required,  at  any  stated  meeting,  to  hear  all 
applications  for  licenses  to  keep  taverns  and  retail  spirituous 
liquors,  and  are  authorized  to  reject  such  application,  or  grant 
such  license,  as  to  them  shall  seem  proper.  Eveiy  retailer  of 
spirituous  liquor  shall  give  bond  according  to  law,  and  eveiy 
person  who  shall  obtain  a  tavern  license,  shall  give  bond  with 
security,  to  keep  clean  and  wholesome  meat,  drink,  and  lodging 
for  travelers,  etc.  In  another  clause,  it  is  said  that  *'  aU  licensed 
retailers  who  do  not  keep,  also,  taverns  and  entertainment  for 
travelers,  shall  pay  fifteen  dollars  for  their  license,  and  shall  not 
retail  less  than  one  quart."  To  me,  the  obvious  meaning  of 
this  is,  that  there  are  two  classes  of  retailers,  one  who  do  not 
keep  taverns  and  entertainment,  and  another  who  do  keep  tav- 
erns, and  are  required  by  law  to  give  bond  and  securiiy  to  keep 
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clean  and  wholesome  meat,  drink,  etc.;  for  the  words  "all 
licensed  retailers  who  do  not  keep  taverns,"  imply  that  there 
are  other  licensed  retailers  who  do.  The  first  class  is  limited  to 
the  sale  of  one  quart;  the  other,  left  unrestrained  in  quantity, 
as  all  retailers  had  been  before  that  time. 

From  a  careful  review  of  all  these  statutes,  I  think  the  con- 
clusion is,  that  a  "  tavern  is  a  house  licensed  to  sell  liquors  in 
small  quantities,  to  be  drunk  on  the  spot,"  and  *'  denotes  a  house 
for  the  entertainment  of  travelers,  as  well  as  for  the  sale  of 
liquors."  This  is  the  American  sense  in  which  the  word  is  used, 
according  to  Webster;  and,  in  looking  into  2  Kenfs  Com.  595, 
it  will  be  found  that  the  distinction  between  tavern-keepers  and 
retailers  of  spirituous  liquors,  as  is  herein  stated,  is  in  conformity 
with  the  laws  of  New  York,  and  of  most  of  the  states  of  the  union. 

I  have  before  said  that,  independently  of  the  statutes  which 
have  been  passed  on  the  subject,  a  man  might  lawfully  set  up  an 
inn,  tavern,  or  ale-house,  without  a  license.  That  is  distinctly 
stated  in  1  Bum's  Justice,  22,  and  14  Yin.  Abr.  436;  and  I  think 
it  is  very  clear,  both  from  the  il^nglish  statutes  made  of  force,  and 
from  our  own,  that  the  sole  object  of  bringing  these  establish- 
ments under  the  supervision  of  the  civil  authority,  was  to  limit 
and  repress,  as  far  as  practicable,  the  evils  resulting  from  the 
use  of  intoxicating  liquors.  I  do  not  understand  that  a  board- 
ing-house, such  as  is  found  in  any  town  or  village,  or  that  the 
houses  on  all  the  great  highways,  where  travelers  are  entertained 
with  meat,  drink,  and  lodging,  are  required  to  be  licensed:  12 
Mod.  254.  These  are,  in  some  senses,  inns  and  taverns,  and 
the  owners  are  entitled  to  some  of  the  privileges,  and  subject  to 
some  of  the  liabilities,  of  such  employment;  but  they  are  not 
the  kind  of  inns  and  taverns  that  come  within  the  spirit  and 
purview  of  the  license  law.  Such,  I  believe  to  have  been  the 
universal  understanding  of  the  law  upon  this  subject;  and  in  no 
instance  that  I  have  known,  or  heard  of,  has  a  license  been 
taken  out  for  any  house  of  entertainment,  except  those  in  which 
wines  and  liquers  were  sold  independent  of,  and  unconnected 
with  eating  and  lodging.  The  construction  here  put  on  our 
license  law  is  in  perfect  consistency  with  the  act  of  1816,  "  the 
more  effectually  to  prevent  the  pernicious  practice  of  gaming," 
and  the  act  of  1835,  to  *'  amend  the  law  in  relation  to  granting 
licenses  to  retail  spirituous  liquors;"  and,  so  far  as  I  can  learn, 
it  has  been  the  uniform  construction  of  the  boards  of  com- 
missioners of  roads.  They  have  always  granted  but  two  kinds 
of  licenses,  one  called  a  retailer's,  and  the  other,  a  tavern  license. 
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Until  within  a  few  years,  the  commissioners  generally  granted  tav- 
ern licenses  to  eyeiy  shop-keeper  who  would  give  the  bond  required 
by  law,  to  keep  dean  and  wholesome  meat,  drink,  and  lodging  for 
traveleiB;  and  this  pernicious  practice,  in  some  of  the  disiaricts,  is 
continued  up  to  this  time,  although  there  is  no  pretense  that  such 
persons  keep  a  tavern  in  the  proper  sense  of  the  term. 

From  what  has  been  already  said,  we  may  fairly  infer:  1.  That 
to  keep  a  house  for  the  entertainment  of  travelers,  or  boarders, 
requires  no  license;  2.  That  if,  to  such  entertainment  be  added 
the  vending  of  spirits  in  small  quantities,  as  is  usually  done  at 
the  bar  of  a  tavern,  then  a  license  is  necessaiy;  3.  That  a  licensed 
retailer,  who  does  not  keep  a  tavern,  can  not  sell  under  a  quart; 
uid,  4.  That  tavern  licenses  are  as  much  imder  the  control  of 
the  commissioners  of  roads  as  the  licenses  to  retail.  Contrary 
to  my  usual  habit,  I  have  gone  into  much  detail  in  the  examina- 
tion of  this  case.  I  have  done  so,  not  because  there  is  any  in- 
trinsic difficulty  in  the  subject,  but  because  of  the  deep  and  ex- 
citing interest  of  the  questions  supposed  to  be  connected  with 
it.  As  a  judge,  it  is  my  duly  to  expoimd,  not  to  make,  the  law, 
dicere  et  nonfaoere  legem;  but,  on  this  occasion,  I  have  the  con- 
solation to  know  that  there  is  nothing  new  in  this  opinion,  nor 
anything  which  will  interfere  with  that  great  reformation  in  the 
habits  of  our  people  which  has  already  taken  place. 

It  is  the  opinion  of  this  court,  that  there  was  error  in  the 
ohaige  of  the  circuit  court,  and  a  new  trial  is,  therefore,  ordered. 

BiOBABDSON,  Eable,  and  Bxjtleb,  JJ.,  concurred. 

(XNsAiaL  and  Gaittt,  JJ.,  dissented. 

Vbr  note  on  what  is  a  tavern,  see  Gray  v.  Ccm/moKiouilthf  85^  Am.  Dea 


Bentsam  v.  Smith  et  al. 

[Qketss*  Squxtt,  33.] 

OoomnrAKOB  to  GaikNTSS  for  Life  with  Remainder  to  8aoh  penonB  as 
he  might  by  will  appoint,  or,  in  default  of  any  appointment,  to  the  heira 
of  the  grantee,  vests  the  title  in  the  heirs  of  the  latter,  as  against  a 
puchaser  at  a  sale  of  the  premises  under  a  foreclosare  of  a  mortgage, 
executed  by  the  grantee  during  his  life-time. 

FowBB  or  Appointment  bt  Will  given  to  the  grantee  in  a  conveyance  fo? 
life,  is  not  deemed  to  be  executed  by  a  mortgage  by  the  latter  to  cred- 
itors, followed  by  foreclosure  and  sale. 

FofWXR  or  Disposition  bt  Will  can  not  be  executed  by  a  conveyance  of 
the  premises  by  deed. 

Bn«L  in  equiiy.    Josiah  Smith  conveyed  to  W.  S.  Smith  cer- 
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tain  premises  to  be  held  during  his  natuial  life,  and  after  his 
death  to  such  person  as  the  latter  might  by  will  appoint,  or,  in 
default  of  such  appointment,  to  the  children  of  the  grantee. 
W.  S.  Smith,  being  indebted  to  plaintiff,  executed  a  mortgage 
of  the  premises  to  secure  the  debt.  The  plaintiff  purchased  the 
premises  at  a  sale  under  a  foreclosure  of  the  mortgage,  and  re- 
ceived a  deed  therefor  from  the  sheriff  in  fee  simple.  W.  S. 
Smith  died  intestate.  The  complainant  insisted  that  the  mort- 
gage was  equivalent  to  an  execution  of  the  power.  Defendant, 
who  was  the  wife  of  W.  S.  Smith,  claimed  to  hold  in  right  of 
herself  and  children,  under  the  conveyance  to  her  husband. 

DuinoN,  Chancellor.  This  case  is  presented  under  two  as- 
pects. The  interest  of  the  defendants  imder  the  deed  of  Josiah 
Smith,  was,  it  is  said,  during  the  life-time  of  their  father,  a  con- 
tingent remainder,  which  he  might  have  barred  by  feoffment  and 
lively  of  seisin.  It  is  then  urged,  that  if  the  mortgage,  fore- 
closure, and  judicial  sale  are  not  equivalent  to  a  deed  of  feoff- 
ment, yet  that  the  defendants  ought  not,  as  against  creditors,  to 
be  allowed  to  avail  themselves  of  this  defect,  but  should  be  en- 
joined from  setting  up  the  deed  of  Josiah  Smith,  and  be  decreed 
to  join  in  confirming  the  title  of  the  complainant.  The  applica- 
tion to  this  court  supposes  and  admits,  that  the  complainant  has 
no  remedy  at  law.  Will  this  court  aid  a  purchaser  from  the 
tenant  for  life,  who  has  made  an  ineffectual  attempt  to  destroy 
the  contingent  remainders,  as  against  the  remainder-men?  In 
Dehon  v.  Bed/em,  Dudley's  Eq.  123,  this  court  refused  to  com- 
pel a  purchaser  from  the  tenant  for  life,  to  receive  a  title,  admit- 
ted to  be  perfect,  but  which  was  intended  to  defeat  the  remain- 
ders. In  the  case  under  consideration,  the  defendants  take 
nothing  by  or  through  their  father,  the  tenant  for  life,  but  are 
purchasers  under  the  deed  of  the  grantor.  It  is  not  perceived 
that  any  difference  exists  between  their  condition  and  that  of 
strangers  who  were  remainder-men,  and  whose  title  this  court 
woiQd  lend  no  aid  in  disturbing:  1  Fonbl.,  b.  1,  c.  187,  n.  (w). 
But  on  the  death  of  the  tenant  for  life,  the  estate  is  limited  to 
the  use  of  such  persons,  and  for  such  purpose  as  the  said  Will- 
iam S.  Smith,  by  any  writing,  in  nature  of  his  last  will,  exe- 
cuted, in  the  presence  of  three  credible  witnesses,  might  appoint. 
Having  the  power  to  appoint  to  whom  he  pleased,  it  is  insisted  by 
the  complainants  that  he  was  bound  to  appoint  the  same  for  the 
payment  of  his  debts;  and  that  the  deeds  are  an  equitable  exe- 
cution of  the  power  of  appointment,  which  this  court  will  per- 
fect in  favor  of  creditors.     Several  cases  were  cited,  in  which  a 
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party  having  a  general  power  of  appointment,  was  treated,  in 
this  court,  as  the  owner  of  the  estate.  And  in  Townsend  v.  Med- 
ham^  2  Yes.  1,  where  the  power  was  executed  in  faTor  of  a  child^ 
it  was  considered  as  a  volnntary  gift,  and  set  aside  in  favor  of 
creditors.  "Where,"  says  Lord  Hardwicke,  in  that  case, 
"  there  is  a  general  power  of  appointment  of  a  sum  of  money, 
which  it  is  absolutely  in  the  pleasure  of  the  {Murty  to  execute  or 
not,  he  may  do  it  for  any  purpose  whatever,  and  appoint  the 
money  to  be  paid  to  himself,  or  his  executors,  if  he  pleases.  If 
he  execute  it  voluntarily,  without  consideration,  for  the  benefit 
of  a  third  person,  this  shall  be  considered  as  part  of  his  assets, 
and  his  creditors  have  the  benefit  of  it."  And  so  in  Pack  v. 
Baihurgi,  3  Atk.  290.^  But  in  all  the  cases  the  power  of  ap- 
pointment is  general  by  deed  or  will. 

There  was  certainly  something  in  what  was  said  for  the  com- 
plainant, that  he  was  entitled  to  eveiy  security  which  Smith 
might  have  given  him.  But  this  assumes  that  the  premises  be- 
longed to  W.  S.  Smith.  Now,  originally,  the  fee  was  in  Josiah 
Smith.  By  his  grant,  W.  S.  Smith  had  an  estate  for  life,  with 
a  power  of  disposing  of  the  inheritance.  As  is  said  in  JbTrUirv- 
8on  V.  IXghton,  1  P.  Wms.  271,  "the  estate  limited  being  ex- 
press and  certain,  the  power  is  a  distinct  gift,  and  comes  in  by 
way  of  addition.  In  Beid  v.  Shergold,  10  Yes.  879,  Lord  Eldon 
holds  the  rule  to  be  well  settled,  that  where  there  is  an  express 
limitation  for  life,  with  power  to  dispose  by  will,  the  interest  is 
equivalent  only  to  an  estate  for  life;  and  the  power  is  to  be  exe- 
cuted primafaciej  at  least,  by  will."  He  adds,  "  he  studiously 
confines  her  power  of  giving  the  premises  to  a  power  of  giving 
by  will,  in  its  nature  revocable  in  every  period  of  life;  the 
power  was  given  in  that  way,  to  protect  her  against  her  own 
act;  she  had  nothing  therefore  in  interest,  but  for  her  life.  In 
point  of  authoriiy,  she  might,  by  her  will,  have  made  a  disposi- 
tion, to  take  effect  after  her  death."  The  lord  chancellor  con- 
cludes with  some  remarks  which  may  not  be  inapplicable  to  the 
argument  in  this  case.  "  It  is  then  said,  if  the  sale  is  not  good 
as  a  sale,  it  shall  be  taken  to  be  either  something  in  the  nature 
of  a  contract,  with  reference  to  which  a  purchaser  for  valuable 
consideration  is  to  be  aided;  or  an  attempt,  an  act  done,  in  or 
towards  the  execution,  in  respect  of  which  this  court  will  aid 
him.  I  do  not  stay  to  determine,  whether  it  appears  that  she 
meant  to  execute  the  power,"  etc.  "  The  testator  did  not  mean 
that  she  should  so  execute  her  power.     He  intended  that  she 

1.  8  Atk.  269. 


602  Palmer  u  Miller's  Legatees.     [S.  Carolina^ 

should  give  by  will,  or  not  all;  and  it  is  impossible  to  hold 
that  the  execution  of  an  instrument  or  deed,  which,  if  it 
aTailed  to  any  purpose,  must  aTail  to  the  destruction  of  that 
power,  the  testator  meant  to  remain  capable  of  execution  to  the 
moment  of  her  death,  can  be  considered,  in  equity,  an  attempt 
in  or  towards  the  execution  of  the  power."  On  the  authority  of 
this,  and  some  other  cases,  Mr.  Justice  Story  states  the  rule, 
''  that  if  the  power  ought  to  be  executed  by  deed,  but  it  is  exe- 
cuted by  a  will,  the  defective  execution  will  be  aided.  But  if 
the  power  ought  to  be  executed  by  a  will,  and  the  donee  should 
execute  a  conyeyance  of  the  estate  by  a  deed,  it  will  be  in- 
yaUd:"  1  Story's  Eq.  185. 

Upon  the  whole,  I  am  of  opinion,  that  it  is  a  case  in  which 
the  court  can  not  interfere,  for  the  relief  of  the  complainant; 
and  the  bill  must  be  dismissed.  The  complainant  appealed,  on 
the  ground  that  the  mortgage  by  a  party  who  was  in  possession 
and  able  to  make  a  good  title,  is  a  contract  for  assuring  the 
premises  to  the  mort^gee,  which  the  heirs  of  the  mortgakgor 
should  be  compelled  to  perform. 

The  court  imanimously  concurred  with  the  chanoellar,  for  the 
reason  stated  in  the  decree. 


PaiiMeb  v.  Melleb's  Legatesbs. 

[OHSTXi'  EQUTR,  82.] 

BxiouTOB  IB  Entttlsd  TO  Reoovxr  of  a  REsmuAKY  Lboaxbe,  Temjamsm- 
tion  for  expenditures  made  by  the  former,  without  any  order  or  direetioD 
of  court,  for  the  benefit  and  improvement  of  the  estate,  although  befora 
the  interest  of  the  residuary  legatee  Tested  in  possession,  the  improve- 
ments, from  unforeseen  accident,  were  destroyed. 

BxBOUTOR  IS  ENTiTueD  TO  Bboovek  thb  Valuz  of  Imfbovsmxhtb  at  tlia 
time  when  the  estate  left  his  charge. 

Bnji  in  equity.  Samuel  Miller  died  testate.  His  will  dixeoted 
that  his  whole  estate  should  be  kept  together  for  the  mainte- 
nance of  his  wife  and  children  until  his  eldest  child  should  come 
of  age.  Then  he  deyised  a  certain  vacant  lot  in  the  city  of 
Charleston  to  his  wife  for  life,  with  remainder  to  his  surviving 
children  or  their  issue.  Palmer  was  appointed  his  executor. 
Palmer  soon  after  married  testator's  widow,  and,  out  of  his  own 
funds,  without  any  order  of  court,  he  erected  certain  buildings 
on  the  lot,  and  had  possession  for  over  thirty  years,  when  his 
wife  died.  The  residuary  legatees  claimed  the  lot,  but  Palmer 
first  claimed  the  value  of  his  improvements.    Pending  the  contro* 
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Tersj  the  buildings  were  destroyed  bj  fire.    Decree  in  fiiTor  of 
complainant.    Defendants  apx>ealed. 

ffurU,  for  the  defendant. 

Bj  Conrt,  Habpeb,  Chancellor.  There  are  some  &cts  con- 
nected with  the  proceedings  in  the  cause  which  were  not  brought 
to  the  Tiew  of  the  court  below.  It  appears  that,  after  the  filing 
of  the  petition  of  complainant  to  be  reimbursed  the  expenses  of 
the  buildings,  a  suit,  for  partition  of  the  estate  of  Samuel  Miller, 
was  brought  bj  Ann  E.  Thompson  against  the  complainant  and 
the  other  defendants  to  the  present  suit.  A  writ  of  partition 
was  ordered,  and  the  commissioner  recommended  a  sale  of  the 
real  estate.  In  June,  1834,  a  sale  was  made,  and  the  house  and 
lot  in  question  were  bid  off  by  the  present  defendants,  at  the 
price  of  three  thousand  four  hundred  and  fifty  dollars,  who 
gave  their  bond  to  the  master  with  a  mortgage  of  the  premises, 
to  secure  the  purchase  money.  In  May,  1885,  an  order  was 
made  by  Chancellor  De  Saussure,  that  the  proceeds  of  the  sale 
of  the  house  and  lot  then  in  the  hands  of  the  master  of  this 
court,  should  remain  with  him  subject  to  the  future  order  of 
this  court.  Some  years  after  the  sale,  the  house,  in  the  posses- 
sion of  the  def  endfloits,  was  consumed  by  fire.  The  decree  of  the 
appeal  court,  of  1835,  determined  that  the  complainant  was  en- 
titled to  be  reimbursed  the  expenses  of  the  improvements,  so  far 
as  they  added  to  the  present  value  of  the  estate,  and  that  decree 
is  conclusive  upon  the  parties  and  upon  the  court.  The  decree 
still  seems  to  us  to  be  sufficiently  supported  by  authorities,  and 
founded  upon  the  plainest  principles  of  equity.  At  that  time, 
the  defendants  were  suing  at  law  to  recover  possession  of  the 
property.  By  resisting  the  complainant's  demand,  their  claim 
was  to  put  into  their  own  pockets  so  much  of  the  complainant's 
money,  as  the  improvements  added  to  the  value  of  the  lot;  thus 
gaining  an  inequitable  advantage,  against  which  the  courts  of  law 
would  afford  no  remedy. 

There  are  cases  in  which  an  executor  would  be  allowed  the  en- 
tire amount  of  his  expenditures  in  improvements,  although  from 
tfome  unforeseen  cause,  they  should  turn  out  to  be  of  little  or  no 
value.  As  in  the  case  put,  of  his  having  money  in  his  hands, 
and  real  estate  entirely  unproductive.  If ,  to  all  human  reason, 
they  were  judicious  and  advantageous  to  the  estate  at  the  time> 
there  is  no  reason  why  he  should  bear  the  loss,  although,  from 
unforeseen  casualty,  they  should  afterwards  become  deteriorated 
in  value.  But  perhaps  it  is  proper  that,  when  the  executor  bor- 
rows or  advances  money  for  the  purpose  of  making  the  improve- 
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ments,  and  {his  has  been  done  without  the  pieTious  sanction  of 
the  court,  the  court  should  do  what  has  been  done  in  this  case, 
and  restrict  his  reimbursements  to  the  amount  which  the  improve- 
ments added  to  the  actual  value  of  the  property,  at  the  time  the 
legatee  is  entitled  to  possession.  Otherwise,  the  objection  might 
be  made,  that  the  legatees  might  be  brought  in  debt  beyond  the 
value  of  the  estate  thejreoeive.  Tet  this  is  but  hard  measure  to 
a  trustee,  who  has  acted  judiciously  and  faithfully,  where  the 
devisee  takes  from  his  ancestor  or  testator,  an  estate  which,  alto- 
gether, is  much  more  than  sufficient  to  reimburse  him.  But 
when  he  is  restricted  to  the  actual  value,  it  should  seem  impos- 
sible that  the  objection  could  apply.  If  the  entire  value  of  the 
property,  and  the  relative  value  of  the  land  and  of  the  improve- 
ments, be  truly  fixed,  there  is  nothing  to  do,  but  to  sell  the 
property  and  to  divide  the  proceeds  according  to  the  rights  of 
the  parties. 

It  is  urged  that  the  estimate  of  witnesses  is  an  imperfect 
method  of  fixing  the  valuation  of  property.  It  might  be  said, 
that  if  the  evidence  of  value  on  one  side  is  imperfect,  it  ia  the 
business  of  the  other  party  to  produce  the  proper  evidence.  In 
some  cases,  however,  it  might  be  proper  to  bring  the  matter  to 
the  test  of  experiment,  to  direct  a  sale,  and  then  to  divide  the 
proceeds  according  to  the  best  evidence  of  the  relative  value. 
The  court  can  not  do  so  now,  in  this  case.  The  property  has 
been  sold,  and  bid  off  by  the  defendants,  at  a  price  within  a 
trifle  of  the  value  fixed  by  the  witnesses.  This  strongly  con- 
firms the  judgment  of  the  witnesses.  I  must  suppose  that 
they  bid  so  much  more  on  account  of  the  improvements.  Is  it 
not  plain  then,  if  they  are  allowed  to  keep  the  entire  properly 
and  pay  nothing,  they  put  into  their  pockets  so  much  money 
of  the  complainant,  to  which  they  have  no  shadow  of  a  claim? 
But  the  house  has  been  burnt  down.  But  it  was  burnt  after 
the  entire  property  had  become  theirs,  not  only  by  the  will  of 
the  testator,  but  by  their  ovm  voluntary  act.  Men  must  bear 
their  own  misfortunes.  If  there  was  any  neglect,  in  fiuling  to 
insure,  it  was  that  of  the  defendants.  It  would  be  as  reasonable, 
if  they  had  purchased  the  property  of  another,  to  claim  to  be  re- 
lieved from  the  payment  of  their  bond,  on  the  ground  that  the 
property  had  been  destroyed  in  their  possession,  as  to  claim  a 
similar  exemption  in  this  case.    The  decree  is  affirmed. 

Johnson,  Dunein,  and  Johnston,  chancellors,  concurred. 
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Duncan,  Exeoutob,  v.  Tobin. 

[Onm'  EQVxrr,  143.] 

KzaoDTOB  IS  Ghabosable  with  Intebbst  on  the  AswaJj  Balastob  only  ol 
his  aoconnts,  when  the  form  of  his  final  account  is  such  that  payments 
on  aoconnt  of  principal  and  those  on  aoooont  of  interest  are  distinguished 
and  separately  stated,  but  if  the  form  of  the  account  be  such  that  the 
executor  has  chari^  himself  with  the  gross  sum  received  as  the  proceeds 
of  sales,  not  distinguishing  between  principal  and  interest,  he  is  to  be 
charged  with  the  entire  amount  of  sales  with  interest  thereon  annually, 
and  the  balance  is  to  be  obtained  by  setting  off  the  interest  so  computed, 
against  the  annual  disbursements  of  the  current  year. 

BiKOUTOB  IS  Entitlxd  fbo  tanto  to  thb  Bknxvit  of  such  of  his  aocoontH 
as  are  accurate  and  satisfactory. 

MonoN  for  new  trial.    The  opiidon  states  the  facts. 
Olover,  for  the  motion. 
PaUerscniy  corUra. 

By  Ck>iirt,  Johnson,  Chancellor.  This  bill  was  filed  to  settle 
the  claims  of  the  defendants  (the  legatees)  under  the  will  of  com- 
plainant's testator;  and,  in  the  progress  of  the  caose,  the  com- 
plainant was  ordered  to  account  for  his  administration  of  the 
estate.  In  stating  the  accounts,  the  commissioner  charged  the 
claimant  with  the  amount  of  sales,  with  interest  upon  it  annually, 
and  made  up  the  annual  balances  by  setting  off  the  interest,  in 
the  first  place,  against  the  annual  disbursements  of  the  current 
year.  The  complainant  excepted  to  the  report,  on  several 
grounds,  and  among  others,  **  for  that  the  complainant  having 
passed  his  accounts  with  the  estate  annually  before  the  ordinary, 
he  is  only  chargeable  with  the  final  balance  due  on  such  ac- 
counts and  with  the  interest  on  the  annual  balance.  The  circuit 
court  referred  the  accounts  back  to  the  commissioner,  with 
directions  as  to  this  exception,  that  if,  as  it  assumes,  the  com- 
plainant can  exhibit  a  regular  account  of  the  interest  received, 
to  charge  him  with  it  at  the  time  it  was  received,  and  carry  it 
into  the  account  current  of  the  year.  If  not,  that  the  account 
should  be  made  up  on  the  principle  adopted  in  the  report.  The 
defendants  appeal  from  this  order  on  the  grounds :  1.  That  there 
is  no  full  and  satisfactory  return  of  interest;  and,  in  the  absence 
of  this,  the  mode  adopted  by  the  commissioner,  is  the  proper 
and  legal  one;  2.  Because  the  defendant  can  elect  which  mode 
he  will  adopt,  and  interest  on  annual  balances  has  received  the 
sanction  of  the  commissioner. 

The  whole  of  the  testator's  personal,  and  I  believe  some,  oi 
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all  of  his  real  estate  had  been  sold,  and  the  complainant  had 
taken  bonds,  or  notes,  from  the  purchasers,  and  in  his  annual 
returns  to  the  ordinary,  he  charged  himself  with  the  gross  sum 
receiyed,  without  distinguishing  between  what  was  received  on 
account  of  principal  and  what  on  account  of  interest,  so  that  it 
was  impossible,  without  trayeling  through  all  the  items  and  en- 
tering into  minute  calculation,  to  ascertain  whether  the  interest 
accotmt  had  been  acciurately  stated;  and  this  was  rendered  al- 
most impracticable  by  the  number  and  complexity  of  the  ac- 
counts. This  is  the  state  of  things  to  which  the  complainant's 
exception  to  the  report  of  the  commissioner,  on  the  grounds  of 
this  appeal  refer,  and  but  for  the  necessity  of  referring  the  ac- 
counts back  to  the  commissioner,  on  other  grounds,  I  should  not 
haye  subjected  the  defendants  to  further  delay;  but  would,  in 
this  respect,  haye  confirmed  the  report.  The  tmcertainty,  too, 
whether  a  correct  mode  of  stating  the  account,  which  the  solicitor 
for  complainant  thought  practicable,  would  not  result  favorably 
for  the  defendants,  was  another  motive,  and  I  felt  less  reluct- 
ance, because,  at  the  same  time,  a  large  proportion  of  what, 
under  any  circumstances,  can  remain  due  to  the  defendants,  was 
decreed  to  be  paid. 

Parties  interested  in  an  estate  have  the  right  to  know  of  what 
it  consisted,  and  how  it  has  been  used  and  disposed  of.  For 
this  purpose,  executors  are  required  by  law  to  make  an  inven- 
tory of  all  goods,  chattels,  rights,  and  credits  of  the  deceased. 
If  sales  had  been  made,  they  are  required  to  return  an  aocount 
thereof  to  the  ordinary;  and,  from  year  to  year,  to  render  to 
him  an  account  of  all  their  receipts  and  disbursements,  which 
ought  to  exhibit  the  time  when,  the  person  to  or  from  whom, 
and  the  account  on  which  they  were  receiyed  or  paid  oat,  dis- 
tinguishing between  principal  and  interest;  the  coneotneas  of 
which  could  be  at  once  tested  by  a  comparison  with  an  inventory 
and  account  of  sales.  And  the  same  particalariiy,  for  the  same 
reasons,  ought  to  be  observed  in  accounting  tf>  this  court. 
The  duties  of  one  standing  in  the  relation  of  executor  or  ad- 
ministrator, and  the  consequences  of  their  neglect,  are  so  clearly 
summed  up  in  the  well-considered  opinion  of  Mr.  Justice  Evans 
in  Dickson,  Administrator,  v.  The  Heirs  of  Hunter,  delivered  in 
Oolumbia,  at  December  term,  1836,  that  little  remains  to  be 
said  on  the  subject.  ''If,"  says  he,  ''an  administrator  acts 
fairly — ^if  he  renders  his  accounts  according  to  law,  to  the  ordi- 
nary, and  exhibits  by  his  returns  a  full  and  satisfactory  account 
of  his  transactions  of  the  trust,  showing  when  the  funds  wnrp 
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received  and  how  thej  were  disbursed,  and  that  they  had  not 
been  suffered  to  remain  in  his  hands  nnneoessarily  and  unpro- 
ductiTe,  he  has  done  all  that  the  law  requires  of  him;  but  if  he 
has  neglected  to  keep  it,  and  is  unable  to  render  a  full,  fair, 
and  just  account  of  his  administration,  he  must  be  charged 
with  interest  on  aU  the  funds  in  his  hands,  including  all  that 
were,  or  might,  with  ordinary  diligence,  have  been  rendered 
productive." 

The  account  stated  by  the  complainant  falls  veiy  short  of  the 
particularity  required  by  these  principles,  and  although  it  may  be 
possible  to  test  their  correctness  by  a  reference  to  the  account  of 
sales,  yet,  from  my  own  observation,  such  is  the  confusion  in 
which  they  are  involved,  and  their  extent,  that  even  a  dexterous 
accountant,  who  was  a  stranger  to  the  circumstances,  could  not 
reduce  them  to  order  in  a  week,  perhaps  a  month,  and  but  for 
the  reasons  before  stated,  and  the  belief  that  it  might  subserve 
the  purpose  of  justice,  I  should  have  sustained  the  commission- 
er's report.  The  complainant's  exception  to  the  commission- 
er's report,  before  stated,  seems  to  have  been  founded  on  a 
supposition  that  the  complainant's  returns  to  the  ordinary, 
wcure,  in  themselves,  evidence  on  the  reference  before  the  com- 
missioner. They  are  prima  facie  evidence  as  to  the  receipts, 
for  he  can  produce  no  other  than  that  furnished  by  the  inven- 
tory, the  bill  of  sales,  and  the  amount  of  moneys  received,  which 
the  opposite  party  would,  of  course,  be  entitied  to  surcharge 
and  falsify;  but  not  so  with  regard  to  the  disbursements;  that 
is  susceptible  of  other  proof,  and  must  be  established  and 
vouched  according  to  the  general  rules  of  evidence. 

The  want  of  uniformity  and  frequent  irregularity  in  the  man- 
ner of  stating  and  vouching  accounts  before  the  commissioner, 
has  suggested  this,  as  a  fit  occasion  to  refer  to  some  of  the  rules 
by  which  these  matters  are  regulated.  According  to  the  prac- 
tice of  the  English  coiuiB,  all  parties  accounting  before  the 
master,  are  required  to  bring  in  their  accounts  in  the  form  of 
debtor  and  creditor,  accompanied  by  an  affidavit  containing  a 
verification  of  the  accuracy  of  the  schedules  in  which  are  con- 
tained the  details  of  the  account;  and  if  any  of  the  parties  are 
disBatifified  with  it,  they  may  examine  the  accounting  parties  on 
interrogatories.  U  the  party  asking  the  account  sets  up  & 
<ibaxge  not  admitted  in  the  account,  nor  on  the  examination  of 
the  accounting  party,  he  must  substantiate  it  by  evidence; 
when  that  is  done,  either  by  admissions  or  proof,  the  accounting 
party  must  discharge  himself  by  the  production  of  receipts,  or 
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other  competent  evidence:  Smith's  Pr.  111-114;  and  proper  ai> 
tention  to  these  rules  would  relieve  the  cotirt  from  much  em- 
barrassment in  the  examination  of  the  accounts  taken  before 
the  commissioner. 

The  appeal  must  be  dismissed;  but  it  may  be  proper  to  re- 
mark that,  the  order  of  the  circuit  court  must  be  carried  into 
effect,  according  to  the  principles  before  stated.  If  the  com- 
plainant is  able  to  exhibit  a  sworn  account  in  such  form  as  will 
enable  the  defendant  readily  to  test  its  correctness  by  the  in- 
Tentoiy  and  account  of  sales,  distinguishing  between  the  sums 
received  on  account  of  principal  and  interest,  then,  and  to  that 
extent,  the  interest  is  to  be  set  down  to  the  account  of  the  year 
in  which  it  was  received,  and  interest  computed  on  the  annual 
balance;  if  not,  the  account  must  be  made  up  on  the  prindplea 
adopted  in  the  report.  It  may  happen  that  the  complainant  may 
be  able,  in  some  instances,  to  state  the  account  fully  and  not 
in  others;  in  that  event,  the  rules  laid  down,  must  be  applied 
to  their  appropriate  classes  of  the  items  in  the  account — the 
first  to  those  where  the  account  is  clearly  and  fully  settled,  and 
the  last  to  such  as  are  not  made  up  in  that  manner. 

DuNKiN,  Chancellor,  concurred. 

Chancellor  Johnston  had  left  the  court  before  this  opinion 
was  prepared,  and  his  signature  does  not,  therefore,  appear. 
He  was  understood,  however,  to  concur. 


Pbiob  V.  Pbiob. 

[CHXTXt*  BQUXTT,  167.] 

Bon  mat  Recover  from  ms  Father's  Estate  an  amonnt  «qiul  to  tii» 

value  of  peraonal  servioes  rendered  in  the  life-time  of  his  parent  as  over- 
seer upon  his  plantation,  when  it  appears  that  there  was  an  nnderttaad- 
ing  that  the  services  were  not  to  be  grataitous,  and  there  was  no  provis- 
ion made  for  the  son  in  his  father's  will. 
VTeolect  to  Sue  until  after  the  Death  of  a  Parent,  by  a  son  who  had 
rendered  certain  services  in  the  life-time  of  the  former,  in  expectation 
that  provision  would  be  made  for  him  in  the  parent's  will,  by  way  of  re- 
ward, 18  not  such  neglect  as  will  bring  the  demand  within  the  atatnte  of 
limitations,  so  as  to  bar  an  action  for  its  recovery. 

Bnji  against  Price,  as  ezecxitor  of  his  father's  estate,  to  com- 
pel a  distribution.  Tbe  defendant  claimed  two  hundred  dollars 
a  year  for  eight  year?'  personal  service  upon  testator's  planta- 
tion as  overseer.  The  testimony  showed  that  defendant  went  to 
live  with  testator,  and  to  act  as  overseer  of  his  plantation,  at 
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hiB  instance  and  request.  There  was  no  stipulation  as  to  com- 
pensation.  The  claim  was  referred  to  a  commissioner,  who  re- 
ported in  favor  of  defendant  on  the  claim  for  Mty  dollars  per 
annum.  Both  parties  excepted  to  the  report;  d^endant,  be- 
cause the  amount  was  less  than  he  was  entitled  to;  complainant, 
because  the  claim  was  barred  by  the  statute  of  limitations. 
DunMn,  chancellor,  rendered  the  following  opinion: 

The  only  question  submitted  to  the  consideration  of  the  court 
is,  the  amount  of  compensation  to  be  allowed  to  the  defendant 
for  services  rendered  to  the  testator.  The  defendant  insists  that 
the  annual  allowance  reported  by  the  commissioner  is  too  small; 
and  £he  complainants  interpose  the  plea  of  the  statute  of  limita- 
tions to  any  account  or  demand  beyond  four  years  prior  to  the 
testator's  death.  Cuthbert  Price,  sen.,  the  testator,  and  father 
of  the  defendant,  made  his  will  in  July,  1826.  At  that  time  his 
wife  was  alive,  and  all  his  children  were  settled  off;  the  defend- 
ant, who  was  the  last,  having  married  in  the  December  previ- 
ous, and  shortly  afterwards  removed  about  one  and  a  half  miles 
from  the  testator's  place.  It  appears  from  the  testimony,  that 
the  decedent  was  far  advanced  in  years;  and  in  a  conversation 
with  one  of  the  witnesses,  John  Price,  the  old  man  said  '*  he 
wanted  Bird  (the  defendant)  back,  and  he  could  hardly  do 
without  him."  To  another  witness,  Tobias  Phillips,  he  said 
**  he  must  have  him  (defendant)  back  to  live  with  him,  that  his 
negroes  were  neglecting  their  business,  and  that  he  was  too  old 
and  infirm  to  attend  to  the  negroes  and  horses,  and  that  he  must 
have  him,  let  it  cost  him  ever  so  much."  In  three  or  four 
months  after  the  defendant's  removal,  the  testator  moved  him 
back;  ''and  the  defendant  and  his  negroes,  and  the  testator 
and  his  negroes,  all  worked  on  the  old  man's  plantation 
together."  At  first,  the  defendant  and  his  wife  resided  in 
a  house  about  one  hundred  yards  from  the  testator.  In  Sep- 
tember, 1826,  Mrs.  Price,  the  wife  of  testator,  died.  Some 
time  after  her  death,  the  defendant  removed  into  the  house  with 
his  father,  and  so  continued  to  reside  with  him  until  the  testa- 
tor's death,  in  1834.  The  defendant's  wife  died  in  September, 
1828,  and  he  again  married  in  the  fall  of  1832.  In  a  former 
report,  the  commissioner  had  rejected  altogether,  the  claim  of 
the  defendant  to  compensation  for  the  services  of  himself  and 
his  wife.  On  exceptions  filed,  the  chancellor,  at  June  term, 
1837,  reversed  the  decision  of  the  commissioner,  in  respect  to 
the  allowance  of  compensation  for  the  services  of  the  defendant, 
and  directed  the  report  to  be  recommitted.    The  commissioner^ 
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in  his  last  report,  recommended  an  annual  allo^vanoe  of  fiftj 
dollars,  and  the  defendant  has  excepted  to  this,  as  manifestlj 
inadequate  according  to  the  testimony  submitted. 

A  very  careful  review  of  the  testimony  has  left  on  my  mind  an 
impression,  the  same  as  seems  to  have  influenced  the  chancellor 
who  pronounced  the  previous  decree.  It  is  a  misapprehension 
that  this  is  an  attempt  to  convert  into  a  charge  what  was  origi- 
nally intended  as  a  gratuity.  When  Cuthbert  Price,  the  younger, 
at  the  request  of  his  father,  gave  up  his  own  establishment  and 
returned  to  take  charge  of  the  testator's  business,  it  was  evi- 
dently not  the  understanding  of  either  party  that  his  service 
was  to  be  gratuitous.  The  uniform  declarations  of  the  testator 
show  his  consciousness  of  what  was  due  to  his  son;  his  recog- 
nition of  the  understanding  between  them,  and  that  he  intended 
to  provide  liberally  for  him,  as  a  compensation  for  his  acqui- 
escence in  lis  wishes,  and  his  conduct  in  his  employment.  It  ia 
not  less  clear,  from  the  testimony,  that  this  was  the  expectation 
of  the  son.  If  the  son  was  content  to  wait  for  his  remuneration 
until  the  decease  of  his  father,  and  from  any  cause,  the  testator 
failed  to  fulfill  his  promise,  I  think,  in  the  language  of  the  chan- 
cellor, that  so  far  from  relieving  his  estate,  *'  the  failure  of  the 
father  to  perform  his  contract  lays  the  strongest  foundation  for 
the  interposition  of  the  court,  to  remunerate  the  son."  I  think 
the  testimony,  too,  well  warrants  the  presumption  of  an  agree- 
ment that,  in  consideration  of  the  services  to  be  rendered  by  the 
defendant,  the  testator  would,  at  his  death,  provide  for  him  at 
least  as  much  as  the  management  of  his  business  was  reasonably 
worth.  Nor  do  I  think  that  this  view  does  full  justice  to  either 
party.  The  son  was  married  and  had  commenced  life  on  his 
own  account.  The  father's  declarations  to  Phillips,  show  that 
he  did  not  expect  him  to  sacrifice  either  his  plans  or  his  inde- 
pendence for  a  trifle.  Neither  party  believed  that  the  son  was 
to  be  placed  on  the  footing  of  a  common  hireling,  or  to  be  paid 
as  such. 

It  is  admitted  that  the  ordinary  wages  of  an  overseer  for  such 
an  establishment,  is  about  two  hundred  dollars  per  annum.  As 
far  as  I  can  gather  from  the  testimony,  the  defendant  appears  to 
have  been  well  occupied,  not  only  in  the  ordinaiy  duties  of  an 
overseer,  but  in  attending  to  other  matters  which  are  said  not 
properly  to  belong  to  this  station.  But,  it  is  said,  the  crops  prove 
that  he  is  not  entitled  to  the  wages  of  a  competent  and  faithful 
overseer.  This  is  not  always  an  infallible  criterion;  nor,  does  it 
seem  to  me,  strictly  applicable  to  this  case.    No  person  was  so 
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well  qualified,  or  had  sogoodaright  to  judgeof  the  competenoj 
of  hiB  oTerseer,  or  of  the  manner  in  which  his  afiGEurs  shotdd  he 
oonduoted,  as  the  testator  himself.  His  lands  were  much  worn 
— he  had  many  small  negroes — ^he  was,  himself,  much  advanced 
in  life,  yet  freqoenily  attending  to  plantation  affidrs,  and  the  son 
went  with  his  cotton  to  Columbia,  or  was  engaged  in  wagoning 
on  his  father's  acoonnt,  or  in  settling  his  other  business.  Under 
theee  drcamstancee,  it  may  readily  be  conceiyed  that  large  crops 
would  not  be  made,  and  were  not  expected;  and  yet  that  the 
serrices  of  the  son  were  quite  as  important  and  useful  to  the 
father,  as  those  of  the  most  exacting  overseer.  It  may  be  re- 
marked, also,  that  the  affiurs  of  the  testator  continued  to  im- 
proTO.  He  added  another  tract  of  land  to  his  farm,  and  paid 
for  a  family  of  negroes  which  he  had  purchased.  When  it  is 
considered  that  the  defendant  had  abandoned  his  own  arrange- 
ments, and  deyoted  to  the  service  of  his  father  eight  of  the  best 
years  of  his  life,  I  think  it  is  in  fulfillment  of  the  uniform  under- 
standing, that  a  liberal  remuneration  should  be  allowed.  Some 
of  the  witnesses,  who  had  frequent  opportunities  of  observing 
the  conduct  of  the  defendant,  estimated  the  value  of  his  services 
duxing  the  several  years  at  from  two  hundred  to  three  hundred 
dollars.  All  the  witnesses  except  one,  I  think,  agreed  that  the 
ordinary  wages  to  an  overseer  of  such  a  force  as  that  of  the  tes- 
tator, is  two  hundred  dollars.  It  has  been  seen  that  the  duties 
and  the  services  of  the  son  were  not  confined  to  the  employment 
of  an  ordinary  overseer. 

When,  in  1834,  the  defendant  expressed  a  desire  to  remove  to 
the  west,  he  was  dissuaded  by  the  testator,  who  then  repeated 
the  assurances  of  full  satisfaction  for  his  services.  On  the  whole, 
I  think,  that  these  engagements  of  the  testator  are  fulfilled  in 
moderate  measure,  when  his  estate  pays  to  the  defendant  no  more 
than  he  would  himself  have  been  compelled  to  pay  to  an  over- 
seer, who  had  faithfully  superintended  his  plantation.  The  view 
I  have  taken,  disposes  of  the  statute  of  limitations.  It  was  not 
the  understanding  of  the  parties,  that  the  defendant  should  be 
compensated  untQ  the  death  of  the  testator,  and  the  right  did 
not  aoome  until  that  event. 

It  is  ordered  and  decreed  that  the  case  be  recommitted  to  the 
commission^,  with  instructions  to  reform  his  report  by  allowing 
to  the  defendant  credit  as  of  the  date  of  the  sales  bill,  for  the 
sum  due  for  his  services  while  in  the  employment  of  the  testator, 
estimating  the  same  at  the  rate  of  two  hundred  dollars  per 
%nnum. 
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From  the  decree  made  in  accordance  with  this  opinion,  an 
appeal  was  taken  to  this  court,  where  the  opinion  of  the  court 
as  follows  was  prononnced  by 

DusKiN,  Chancellor.  The  court  sees  no  cause  to  revise 
either  of  the  decrees  which  are  the  subject-matter  of  appeal. 
Nor  is  it  perceiyed  that  the  supposedf  discrepancy  azists.  The 
decree  of  June,  1888,  merely  fixes  the  amount  at  which  the  de- 
fendant's services  should  be  estimated.  If  the  testator  furnished 
any  supplies  to  the  defendant,  not  usually  allowed  to  an  over- 
fleer,  or  paid  his  accounts,  there  is  nothing  in  the  decree  of 
June,  1888,  which  would  prevent  the  commissioner,  in  making 
up  the  account,  from  discounting  (in  the  language  of  the 
fomier  decree),  such  advances  from  the  annual  sum  at  which 
the  flervioes  are  directed  to  be  estimated. 

ISie  decreee  are  affirmed,  and  the  appeal  dismissed. 

JiMBWUMf  Habpsb,  and  JoHmnoR,  chanoeUors,  ouueuixBd. 
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Fdwsb  ov  a  Gofabxnxe  to  Bind  his  Assooiatb  extends  to  eooh  mrttew 
only  M,  in  the  ordinary  course  of  dealing,  have  referenoe  to  the  bmineH 
in  whioh  the  firm  is  engaged. 

PkMUMJPTioii  Rbqabdixto  Oznt  WHO  Deals  with  a  Pabtnsk  in  a  matter 
not  within  the  soope  of  the  partnership  is,  that  snoh  person  dealt 
with  the  partner  on  the  Utter's  private  and  individual  aocoont,  notwith- 
standing the  partnership  name  was  used. 

Pahvnsbship  90B  THS  Pbactiox  09  Mbdioznx  does  not  aathoriae  one  of 
tiie  partners  to  bind  the  firm  by  a  note  given  in  the  name  of  the  partner- 
ship for  money  borrowed  for  the  private  and  individual  use  of  the  partner 
by  whom  the  note  was  given. 

Ebbob.  Hartwell  and  OroBihwait  formed  a  oopartaerahip 
for  the  purpose  of  praoticing  medicme.  It  iras  agreed  that  the 
partnership  shonld  be  entirely  equal,  the  profits  of  the  bnsmess 
to  be  equally  shared,  and  its  expenses  and  debts  equally  borne. 
After  the  business  had  continued  in  this  manner  for  oyer  ayear^ 
Hartwell  executed  the  following  note: 

''  I860.  Four  months  after  date  we  promise  to  pay  to  Will* 
iam  W.  Boss  or  order,  three  hundred  and  fifty  dollars,  at  the 
Planters'  bank  of  Tennesse,  Talue  receiyed.  Witness  our  hands 
this  fourteenth  day  of  May,  1886. 

**  Habtwxix  ft  Obostbwait." 

The  note  was  indorsed  by  Boss.  The  opinion  states  the 
facts.    Verdict  and  judgment  for  plaintiff. 

Edwin  A.  Keeble  and  James  W.  Campbell,  for  the  plaintiff  is 
error. 

Charie$  Beady,  for  the  defendant. 
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By  Court,  Tublet,  J.  This  is  an  action  brought  by  the  de- 
fendant in  error  to  recover  judgment  against  the  plaintiff  upon 
a  note  for  the  sum  of  three  hundred  and  fifiy  dollars.  This  note 
was  executed  by  one  Alfred  Hartwell,  who  was  a  partner  in  the 
practice  of  physic  with  George  D.  Crosthwait,  the  plaintiff  in 
error;  it  was  an  accommodation  note  for  his  own  benefit,  and 
not  for  the  use  of  the  firm.  The  note  was  discounted  in  bank 
upon  the  indorsement  of  Boss,  the  defendant,  and  the  proceeds 
applied  by  Hartwell  to  his  own  use.  The  indorser  took  up  the 
note  at  maturity,  and  has  brought  this  suit  to  charge  Crosthwait 
as  maker,  to  which  he  pleaded  non  est  fadwin,  which,  under  the 
charge  of  the  court  below,  was  found  against  him,  upon  which 
the  writ  of  error  is  prosecuted.  Seyeral  questions  are  presented 
for  the  consideration  of  the  court,  only  one  of  which  we  think 
necessary  to  examine,  as  upon  that  the  responsibility  of  the 
plaintiff  in  error  rests,  and  that  is  as  to  the  powers  of  Hartwell 
to  make  his  copartner,  Orosthwait,  liable  upon  a  promissoiy 
note  for  money  received  by  himself  jsmd  made  for  his  own  ao- 
commodation. 

This  question  necessarily  involves  the  power  of  partn«»  to 
bind  each  other,  and  the  extent  to  which  it  may  be  earned. 
Without  entering  into  the  question  of  what  constitutes  limited 
and  general  partnership,  and  what  is  the  distinction  between 
them  as  to  the  liabilities  of  the  partners,  which,  as  we  think,  baa 
nothing  to  do  with  the  case  under  consideration,  we  proceed  to 
investigate  the  subject  upon  the  grounds  upon  which  we  think 
it  rests.  For  this  purpose,  we  think  partners  may  be  classed: 
1.  Partners  in  trade.  2.  Partners  in  occupation  or  employment. 
Chancellor  Kent,  in  the  third  volume  of  his  commentaries,  page 
28,  says :  ''  It  is  not  essential  to  a  legal  partnership  that  it  be  con- 
fined to  a  commercial  business.  It  may  exist  between  attomeySt 
conveyancers,  mechanics,  artisans,  or  farmers,  as  well  as  between 
merchants  or  bankers."  Now  the  question  is,  how  far  one  part- 
ner has  the  right,  by  his  individual  contract,  to  bind  his  co- 
partner? We  think  that  when  the  question  is  properly  under- 
stood there  is  no  conflict  whatever  between  the  authorities  as 
applicable  to  partners  in  trade  and  partners  in  occupation  or  em- 
ployment. A  partner  in  either  case  can  bind  his  copartner  in 
a  matter  which,  according  to  the  usual  course  of  dealing,  htm 
reference  to  business  transacted  by  the  firm:  See  3  Kent,  41, 
and  the  numerous  cases  there  cited  in  support  of  this  proposi- 
tion. But,  on  ttie  contraiy,  if  a  person  deals  with  a  partner  in 
a  matter  not  within  the  scope  of  the  partnership,  the  intend- 
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mfint  of  the  law  will  be  thai  he  deals  with  him  on  his  private 
aoconnty  notwithstanding  the  partnership  name  be  used :  3  Kent, 
45;  4  Johns.  277,  278;*  16  Id.  88;"  19  Id.  154;*  6  Wend.  529;* 
5  Mason,  157.'  Therefore  it  is  that  partners  in  trade,  whose 
business  is  baying  and  selling,  or  of  whose  business  this  con- 
stitntes  an  important  item,  may  make,  draw,  and  indorse  prom- 
issory notes  and  bills  of  exchange,  and  although  one  of  the  firm 
may  abase  his  trost  for  his  individual  benefit,  yet  the  copartner 
shall  be  bound,  unless  the  person  contracted  with  knew  at  the 
time  that  it  was  not  done'  in  good  faith;  and  this,  because  in. 
such  a  business  the  use  of  such  securities  is  not  only  considered 
neoeesaiy,  but  is  well  sanctioned  by  commercial  usage. 

But  the  question  recurs,  what  kind  of  contract  is  in  the  usual 
course  of  dealing,  and  within  the  scope  of  the  partnership?  It 
is  not  necessary,  nor  do  we  design  to  argue  or  determine  this 
question  except  in  relation  to  the  case  now  under  consideration, 
which  is  a  case  of  partners  in  occupation.  In  the  case  of  Liv- 
ingston V.  BosetoeU,  4  Johns.  251*  [4  Am.  Dec.  273],  it  is  held 
that  where  there  are  partners  engaged  in  a  sugar  refinery,  if  one 
purchase  a  lot  of  brandy  and  executes  a  note  for  the  payment 
thereof  in  the  name  of  the  firm,  it  is  not  obligatory  upon  the 
firm  because  not  in  the  usual  course  of  trade  of  the  firm.  In 
the  case  of  Dickinson  t.  Vcdpray,  21  Eng.  Com.  L.  41,^  it  is  held 
that  in  the  case  of  an  ordinary  trading  partnership  the  law  im- 
plies the  power  of  one  partner  to  bind  another  by  drawing  and 
accepting  bills,  because  the  drawing  and  accepting  bills  is  nec- 
essary for  the  purpose  of  carrying  on  a  trading  partnership,  but 
that  it  is  not  generally  necessary  for  a  mining  company,  and 
that  therefore  in  such  a  case  the  law  will  not  imply  the  power  of 
one  of  the  company  to  bind  the  others  by  such  isontracts. 

Now  to  apply  these  principles  to  the  case  imder  consideration. 
Crosthwait  and  Hartwell  were  partners  in  the  practice  of  physic; 
this  is  an  occupation,  and  they  may  mutually  bind  each  other 
for  all  things  properly  belonging  or  necessary  to  be  used  by 
them  in  this  yocation,  such  as  medicines,  surgical  instruments, 
et  gusdem  generis ;  but  the  drawing  of  bills  or  the  making  of 
notes  is  no  more  within  the  scope  of  their  partnership,  in  fact 
not  so  much  so,  as  was  the  buying  of  the  brandy  by  the  partner 
in  the  sugar  refinery,  or  the  drawing  of  the  bills  in  the  mining 
company.    If  the  note  in  this,  case  had  been  executed  for  any- 

L  LMmgttvn  y.  BoMtntU;  8.  0.,  4  Am.  I>oo.  373.     4.  VdHUU  ▼.  Paarker,  6  Wend.  61S. 
3.  Dob  ▼.  HaU§if:  S.  a,  8  Am.  Dao.  393.  6.  Oiboms  ▼.  Bm$om, 

t.  rooU  T.  5aM»;  S.  O.,  10  Am.  Deo.  306.  6.  LMngtUm  v.  £ooMv<itt,  4  Johns.  ML 

7.  DiOeimon  ▼.  VaJpy,  31  Bng.  Oom.  L.  13B. 
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thing  for  whidh  a  firm  of  physicians  had  use,  as  snoh  ihit  firm 
would  have  been  bound  though  the  member  who  drew  it  had 
designed  at  the  time  to  appropriate  it  to  his  own  use  and  did  so, 
unless  the  person  contracted  with  knew  of  his  intention  at  the 
time.  But  money  is  not  an  article  for  which  such  a  firm  has 
use  directly,  though  it  may  indirectly,  but  if  it  has  it  mufit  be 
raised  by  the  indiyiduab  comprising  the  firm,  and  not  by  one 
member  thereof,  unless  he  be  authorized  by  the  others  so  to  do 
independent  of  any  right  arising  from  the  partnership. 

We  therefore  think  the  judgment  of  the  circuit  court  is  erro- 
neous, and  must  be  reyersed,  and  the  cause  remanded  for  a  rew 
trial. 


UvAiTTHOBiziED  AoTS  OF  ▲  OoPASTNKB  wlll  not  bind  the  film  onloM  ttun 
b  evidenoe  of  auent;  and  snoh  evidence  most  be  more  than  slight  and  inoor- 
claflive:  WUaon  v.  Williams,  28  Am.  Dec.  518,  and  note. 

Cttkd  akd  aitibmeb  upon  the  point  that  a  partner  has  no  power  to  bind  tii 
partnership  by  a  contract  not  made  for  its  benefit,  and  not  legitimately  withh 
the  scope  of  its  osaal  and  ordinary  business,  in  Whaley  v.  Moody,  2  Hnmph 
406;  Fargumm  t.  Shepherd,  1  Sneed,  254;  VenabU  v.  Lavick,  2  Head,  351. 
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[1  EUMVBBZZS,  48.] 

Vkbdiot  18  Void  fob  Ibkboulabitt  where  the  jury,  being  unable  to  agree 
as  to  the  amount  for  which  the  verdict  should  be  returned,  proceeded  to 
aUow  each  juror  to  write  down  an  amount  according  to  his  judgment, 
and  returned  a  verdiot  for  one  twelfth  of  the  sum  of  the  amounts  so 
written. 

AniDAYiT  OF  JuBOB  IB  Adwtwtbt.b  TO  Impxach  a  Terdiot  obtained  by  a 
resort  to  unjust  or  unreasonable  methods. 

Ebbob.  The  action  was  trover  for  a  horse  and  wagon.  Ver- 
dict for  plaintiff.  Defendant  moved  for  a  new  trial,  and  in  sup- 
port thereof  produced  the  affidavit  of  one  of  the  jurors  who  liad 
been  sworn  in  the  case,  in  which  it  was  stated  that  upon  retiring 
to  consider  their  verdict,  it  was  found  that  the  jury  were  divided 
and  no  agreement  could  be  had;  that  in  order  to  obtain  a  ver> 
diet,  each  juror  wrote  down  such  amount  as  he  thought  proper, 
and  by  general  agreement  the  verdict  was  returned  for  a  sum 
represented  by  the  aggregate  of  the  several  amounts  divided  bj 
twelve.  It  was  previously  understood  that  this  amount,  what- 
ever it  should  be,  would  constitute  the  sum  for  which  the  ver- 
dict should  be  rendered.  Affiant  deposed  that  no  verdict  could 
have  been  obtained  in  any  other  manner.  The  court  refused  to 
set  aside  the  verdict.     Defendant  appealed. 
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Beady  y  for  the  plamtiff  in  error. 
H.  M,  BurUm^  for  the  defendant. 

Bj  Ooart,  Tdblbt,  J.  The  question  in  this  ease  is  presented 
upon  the  coizectness  of  the  opinion  of  the  court  below  in  dis- 
allowing a  new  trial  upon  the  affidavit  of  a  juror  stating  in  sub- 
stance, that  the  jury,  for  the  purpose  of  ascertaining  what  should 
be  the  amount  of  damages  assessed,  agreed  among  themselves 
that  each  member  of  their  body  should  set  down  a  si^a,  accord- 
ing with  his  own  judgment,  and  that  the  aggregate  amount 
should  be  divided  by  twelve  and  the  result  returned  as  their 
verdict,  which  was  done.  This  affidavit  was  admissible,  its 
truth  is  not  contradicted,  and  we  think  that  it  furnishes  a  legal 
ground  upon  which  a  new  trial  should  have  been  granted.  In 
the  case  of  John  Baker  v.  Thomas  BenneU^^  determined  by  this 
court  at  Enoxville,  in  July,  1889,  it  is  held  "  that  a  jury  shall 
not  agree  among  themselves  that  each  shall  specify  the  amount 
for  which  he  is  willing  to  find  a  verdict,  divide  the  whole  by 
twelve,  and  return  the  sum  thus  produced  as  the  amount  of  their 
deliberations,  because  it  is  in  the  nature  of  gambling  for  a  ver- 
dict, and  places  it  in  the  power  of  one  juror  to  make  the  amount 
unreasonably  great  or  small."  This  case  is  in  point,  although 
in  it  the  new  trial  was  refused,  because  it  was  thought  that  no 
such  agreement  had  been  made  by  the  juiy. 

Beverse  the  cause,  and  let  it  be  remanded  for  a  new 


Awn>AViT  or  Jubob  to  Impkaoh  Vxbdiot:  See  Oranqford  ▼,  8taU^  24  Am. 
Bee.  467,  end  note,  in  which  this  qneetion  is  diBonsMd.  An  examination  of 
Banua  Y.  Baiber,  reported  pott^  ¥riU  show  the  reetriotion  which  hea  been 
affixed  to  the  role  declared  in  the  principal  case,  in  the  same  state.  In  that 
case  a  jnior,  without  the  knowledge  of  others  on  the  jury,  took  the  different 
amounts  suggested,  and  having  added  them  together,  and  asoertained  the 
amount  of  one  twelfth  of  their  sum,  proposed  that  the  verdict  should  be  re- 
tained for  that  sum,  which  was  agreed  to.  The  affidavit  of  a  juror  was  held 
not  admissible  to  impeach  the  verdict  The  distinction  drawn  between  that 
and  the  principal  case,  is  very  dearly  set  forth  in  the  opinion.  The  cases 
form  an  interesting  comparison.  Cited  and  distinguished  for  the  same  rea- 
sons stated  above,  in  Johnnn  v.  Perry,  2  Humph.  674;  Harvey  v.  Jonee,  3 
Id.  167.  Cited  also  in  Mempku  and  CharUeUm  R.  R.  Co,  v.  PiOaWy  9  Heisk. 
254,  to  show  that  it  is  error  for  a  jury  to  allow  three  of  their  number  to  fix 
the  amount  of  the  verdict,  and  that  a  verdict  so  obtained  is  void.  Upon  the 
seoond  point  the  principal  case  is  cited  as  authority  in  Ncrrie  v,  SUlU^  8 
Humph.  332,  deciding  that  a  new  trial  can  not  be  granted  on  the  affidavit  of 
jurors  that  they  misunderstood  the  charge  of  the  court. 

1.  S.  O.,  ^M(,  665. 
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[1  HUKPBRBTS,  64.] 
CSBAKGiaT  WILL  MaKB  PbOVISIOK  FOB  THK  WiVB  OUT  OV  A  LlOAOr  OT  dll- 

tribatiTe  8h*re  of  an  estate  to  whioh  she  is  entitled,  before  aUowiog  her 

husband  to  rednco  it  to  possession. 
BQurnr  or  thb  Wds  is  hot  EzmrouiaHBD  bt  as  AasioHiooffT  or  kol 

laaAcrr,  in  which  she  joins  her  husband. 
Wmt  18  KOT  Bound  by  her  TaANSFER  or  a  Lioaot  due  her,  nnleas  she  be 

privily  examined  in  court  touching  her  consent. 
WirS  MAT  SST  UF  HKB  EqUITT  TO  DsrSAT  A  TaAN8RB  of  h«r  IflgAoy  faj 

herself  and  husband. 

Apvbal.    The  facts  are  stated  in  the  opinion. 

IHerson,  for  the  complainant. 

Cahal  and  PiUow,  for  the  defendant. 

By  Court,  GhucEN,  J.  This  bill  is  filed  by  one  of  the  ezeoatoiB 
of  John  Wilks,  deceased,  against  his  co-execator  and  the  lega- 
tees, for  a  settlement  and  final  adjustment  of  the  estate  of  his 
testator,  according  to  the  rights  of  the  parties.  Morgan  Fitzpat- 
rick,  who  is  made  defendant,  claims  the  legacy  of  Colly  Deazin 
(who,  together  with  her  husband,  John  Dearin,  are  also  de- 
fendants), by  yirtue  of  a  sale  and  transfer  to  him  signed  and 
sealed  by  John  Dearin  and  his  wife,  Polly,  on  the  twentieth  of 
February,  1836.  Polly  Dearin  insists  that  she  can  not  be  pre- 
judiced by  the  execution  of  the  transfer  to  Fitzpatrick,  and  that 
she  is  in  equity  entitled  to  a  settlement,  for  her  use,  of  the 
legacy  due  from  her  father's  estate.  The  court  decreed  the  por- 
tion of  Polly  Dearin  to  her,  disregarding  the  transfer  to  Fits- 
patrick.  Fitzpatrick  alone  appealed  to  this  court.  It  is  weU 
settled,  that  if  a  husband,  or  any  person  claiming  in  his  right, 
seeks  to  reduce  into  his  possession  the  wife's  legacy  or  distribu- 
tive share,  a  court  of  chancery  will  make  a  provision  out  of  it 
for  her:  Clancy  on  Bights,  441,  et  seq.;  Meigs,  659;^  2  Story's 
Eq.  1403,  et  aeq.  But  it  is  said  that  in  this  case  the  wife  has 
assigned  away  her  interest.  The  assignment  produced  can 
have  no  obligatory  force  upon  the  wife,  as  it  was  made  without 
those  solemnities  courts  of  equity  require  in  such  cases.  In 
order  to  bind  a  wife  by  a  transfer  of  a  legacy  due  her  she  must 
be  privily  examined  in  court  touching  her  consent  to  such 
transfer:  Clancy  on  Bights,  444;  4Hayw.  19;'  3  Cow.  699,^  3  Yes. 
469;^  4  Id.  18/    It  is  insisted  she  was  guilty  of  a  fraud  in  joining 

1.  DeaHn  y.  FiUpatrick.  3.  McSlhatton  y.  Boweil.  3.  UdUM  y.  X< 

4.  Ltu^fham  y.  J^«my.  0.  Macamiaif  y.  PMI^. 
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her  husband  in  the  transfer  and  then  setting  up  her  equity  against 
it.  If  this  were  so,  the  wife  never  could  be  protected  in  her 
rights;  and  all  her  deeds,  while  covert,  though  void  in  law, 
would  be  set  up  against  her  on  the  ground  of  fraud.  But  there 
is  no  pretense  for  the  charge  of  fraud;  no  misrepresentation  was 
made  to  Fitzpatrick  by  her,  and  he  was  bound  to  know  what 
legal  rights  he  acquired  by  the  transfer,  and  what  were  the 
rights  the  law  permitted  him  to  set  up  against  it.  The  decree 
wUl  be  aflSrmed,  with  the  exception  that  the  share  of  Mrs.  Dearin 
must  be  paid  to  a  trustee  for  her  use.  The  costs  will  be  paid  as 
directed  in  the  decree  below,  and  the  defendant,  Fitzpatrick, 
will  pay  the  costs  of  this  court. 


WiFB^  BQurrr:  In  DuwtU  ▼.  Farmera'  Bank,  23  Am.  Deo.  068,  and  th« 
note  thereto,  this  sabjeot  Ib  folly  ducaased  and  nnmeroiiB  authorities  dted. 

Thz  FBiNCirAL  0A8B  IS  GTTED  and  approved  in  the  following  oases:  Upon 
the  general  principle  decided,  that  the  husband  can  not  bar  the  wife's  equity 
by  an  assignment  of  her  legacy  or  of  a  chattel  in  which  she  is  entitled  to  an  es- 
tate in  remainder:  Farmworth  ▼.  Leman$,  11  Humph.  140;  but  the  proceed- 
ings to  avoid  the  assignment  and  enforce  the  right  of  the  wife  in  equity  to  a 
settlement^  must  be  commenced  in  her  life-time:  MeOaleb  ▼.  Oritel^leld^  6 
Heisk.  288.  Valid  assignment  of  her  interest,  divested  of  her  equity,  may 
be  made  by  the  wife  through  a  privy  examination  before  the  court  or  its  com- 
missioner: Coppedge  v.  Threadgillf  3  Sneed,  577.  A  wife  who  has  suffered 
her  personalty  to  be  taken  and  invested  by  her  husband,  with  no  stipulation 
as  to  the  use  to  be  made  of  it,  has  no  claim  to  land  purchased  with  the  fond 
by  the  husband  in  his  own  name:  JeTtninga  ▼.  JemUnga,  2  Heisk.  283. 


:^:tbi: 


AKD   GOLUEB  V.  SWAN. 

(1  HUMFHBSTSi  80.] 
JvanCB's  JUDOMSNT  IK  AM  ACTION  IN   WHICH  THXBB   WXBI  SkVKBAL  Db- 

VBzrDANTB,  is  valid  as  a  judgment  against  them  all,  though  the  indorse- 
ment upon  the  warrant  indicated  merely  that  the  judgment  was  '*  in  favor 
of  plaintiff,*'  without  specifying  whether  it  was  against  all  the  defend* 
ants,  or  only  a  portion  of  them. 

Dbscriftion  of  Land  in  a  Lbyt  is  Sutficisnt,  if  it  describe  the  land  la 
general  language,  so  that  by  reasonable  intendment,  it  may  be  identified 
ami  connected  with  the  sale  and  deed. 

Trlk  of  Pubchasxb  at  a  Sals  undsb  BzxounoH,  upon  a  justioe's  Judg- 
ment, relates  to  the  date  of  the  levy. 


EiBOTKEirr.    The  facts  are  stated  in  the  opinion. 
Beady,  for  the  plaintiffs  in  error. 
Keeble^  for  the  defendant. 
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By  Oourt,  Gbesn,  J.    This  action  of  ejectment  was  brought 
bj  tiie  defendant  in  error  to  recoTer  a  tract  of  land  which  he 
claims  by  virtue  of  sheriff's  deed,  reciting  that  the  same  bad 
been  levied  on  and  sold  as  the  property  of  John  Doak.     The 
record  of  the  judgment  under  which  the  sale  was  made  shows, 
that  on  the  sixth  of  May,  1830,  two  suits  were  commenced  by 
warrant  before  a  justice  of  the  peace,  wherein  Moses  Swan 
was  plaintiff,  and  William  Blakely,  Moses  Ashbrooks,  and  John 
Doak  were  defendants.    The  warrants  were  executed  and  re- 
turned to  the  justice  of  the  peace,  who  rendered  judgment  for 
the  plaintifBs,  indorsing  it  on  the  warrants  in  the  following 
words:  ''May  7, 1880:  Judgment  in  favor  of  the  plaintiff  for 
sixty-one  dollars  and  eighty-three  cents  and  costs;"  execution 
was  issued  by  the  justice  and  was  levied  on  the  land  in  dispute 
the  twelfth  of  May,  1830,  and  at  May  term  of  the  county  court 
of  Rutherford  an  order  of  sale  was  made,  a  vendilumi  exponas 
issued,  the  seventy-acre  tract  of  land  was  sold  to  Swan,  and  a 
deed,  dated  the  fifth  of  April,  1831,  was  executed  to  him  by  the 
sheriff,  which  was  duly  acknowledged,  and  on  the  twenty-first 
of  April,  1831,  was  registered  according  to  law.    The  indorse- 
ment of  the  levy  of  the  justice's  execution  upon  this  tract  of 
land  is  in  these  words:  *'  Levied  on  the  right,  titie,  claim,  and 
interest  that  John  Doak  has  in  and  to  seventy  acres  of  land  lying 
on  the  waters  of  the  west  fork  of  Stone's  river;  no  personal  prop- 
erty to  be  found."    The  defendants  claimed  titie  by  virtue  of  a 
deed  from  Doak  to  Isaac  Killough  for  one  hundred  and  forty- 
eight  acres,  and  by  mesne  conveyance  from  him.    The  deed  from 
Doak  to  Killough  is  dated  fifth  May,  1830,  and  registered  fif- 
teenth July,  1830. 

1.  It  is  contended,  in  the  first  place,  that  the  justice's  judg- 
ment is  void  for  uncertainty.  The  words  written  on  the  vTarrant, 
"  Judgment  in  favor  of  the  plaintiff  for  sixly-one  dollars  and 
eighty-three  cents  and  costs,"  constitute  certainly  a  very  brief 
record  of  the  determination  of  the  case.  But  the  plain  meaning 
is  that  the  judgment  is  rendered  against  all  the  defendants.  If 
it  had  been  against  one  only,  and  in  favor  of  the  rest,  it  vrould 
not  have  been  true  that  judgment  had  been  given  in  favor  of  the 
plaintiff  in  the  whole  case,  for  it  would  have  been  in  part  against 
him.  We  think  there  is  reasonable  certainty  in  the  judgnient; 
and  to  require  more  of  these  inferior  tribunals  would  be  to  defeat 
entirely  their  jurisdiction. 

2.  It  is  next  insisted  that  the  levy  contains  no  sufficient  de- 
scription of  the  land,  and  that  the  sale  therefore  was  without 


Dec  1839.]  Pabeeb  u  Swan.  621 

authority  and  void.  It  is  certainly  true  that  the  description 
given  in  the  levy  is  somewhat  vague;  it  is  only  described  as 
"  John  DoaFs  seventy  acres  of  land,  on  the  waters  of  the  west 
fork  of  Stone's  river."  In  the  case  of  Vance  v.  McNairy,  3  Yerg. 
177,^  however,  the  levy  was  not  more  certain,  and  the  court  held 
it  to  be  sufficient.  The  title  does  not  rest  upon  the  description 
in  the  levy,  but  the  deed  follows  and  defines  its  locality 
with  sufficient  precision.  All  that  is  necessaiy  in  the  levy  is 
some  general  description  that  will,  by  reasonable  intendment, 
connect  it  with  the  sale  and  deed,  so  that  a  tract  of  land  differ- 
ent from  the  one  levied  on  may  not  be  sold  and  conveyed.  This, 
we  think,  is  given  in  the  levy  before  us. 

3.  It  is  contended  the  court  erred  in  telling  the  juiy  that  the 
plaintiff's  title  related  to  the  levy  by  the  constable  upon  the 
land,  and  was  not  limited  to  the  date  of  the  deed  or  to  the  order 
of  sale  by  the  court.  The  case  of  Lash  v.  Oibaon,  1  Murph.  266, 
and  EQar  v.  Eay^  2  Hawks,  568,  sustain  the  opinion  of  the  court 
below,  and  we  think  proper  to  follow  those  cases. 

Let  the  judgment  be  affirmed. 


JnsnoB'3  BzBCunoK  Binds  Pkopkbtt  fbom  thb  Levt:  See  MetU  v.  Bright^ 
92  Am.  Bee.  683. 

SnmciBNT  Emtbt  of  Judgment  bt  Justics  or  thb  Pbacb:  See  TUua  v. 
Whitney,  31  Am.  Dec.  228. 

Dbscbiftion  of  Propzbtt  Sold  undzb  Ezsoution. — ^Bvery  reasonable 
intendment  is  to  be  made  in  favor  of  purchaaers  at  judicial  sales:  MamhaiU 
r,  CfrtenJuUl,  29  Am.  Dec.  559.  In  Jackson  v.  Dekmey,  7  Id.  403,  it  was 
held  that  the  land  sold  mast  be  described  with  reasonable  certainty  or  noth- 
ing wonld  pass.  Every  intendment  is  to  be  made  in  favor  of  proceedings  be- 
fore a  jnstioe  of  the  peace;  if  it  may  be  determined  with  reasonable  certainty 
from  the  form  in  which  the  judgment  is  entered,  what  was  indeed  meant,  the 
validity  of  the  entry  will  be  sustained:  Andenon  ▼.  Kimbrongh,  5  Coldw. 
*i02,  in  which  the  principal  case  is  relied  upon;  see  also  Olatu  v.  StovaU,  10 
flnmph.  452.  To  the  point  that  a  description  of  land  levied  upon  nnder  ex- 
ecution is  sufficient  if  it  be  such  as  will,  by  reasonable  intendment,  connect 
It  with  the  subsequent  sale  and  deed,  the  principal  case  is  cited  in  Brigance 
V.  Enffin*8  Leasee,  1  Swan,  378;  TroUer  v.  NeUtm,  Id.  12;  CoJien  v.  WooUard, 
2  Tenn.  Ch.  092;  in  CHhba  v.  Thompeon,  7  Humph.  181,  the  court,  citing  the 
principal  case,  in  conjunction  with  others  in  the  same  state,  said:  "There  are 
two  principles  upon  which  the  oases  taken  together  rest:  1.  That  purchasers 
must  have  the  means  of  knowing  what  land  is  to  be  sold,  so  as  to  form  some 
estimate  of  its  value.  2.  That  there  must  be  such  ascertainment,  by  descrip- 
tion of  identity,  as  shall  prevent  one  piece  of  land  from  being  sold  and  a  dis- 
tinct piece  conveyed."  In  the  following  cases  the  description  in  the  levy  was 
held  insufficient:  "  On  a  tract  of  land  adjoining  the  lands  of  James  McDcmdel, 
Thomas  Gannon,  and  others,  containing  one  hundred  and  sixty  acres:"  Helms 
V.  Alexander,  10  Humph.  44;  "Levied  on  lot  No.  — ,  in  the  town  of  Green- 

1.  S.  0.,  24  Am.  Dec.  653. 
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▼iDe,  with  iti  improvements:'*  Brown  y.  DiekBon,  2  Id.  9H,  in  wliieb  it 
held  that  a  sale  and  deed  by  virtoe  of  rach  a  levy  oonveyed  no  title  to  the 
yendee;  referring  to  the  principal  oaae,  the  ooort  declared  tiiat  the  doctrine 
laid  down  in  that  oaae  waa  in  no  manner  in  oonfliot  with  the  caaes  above  oited. 
The  title  of  a  porohaaer  at  a  sherijPs  sale  relatea  to  the  date  of  the  levy:  Kea- 
ton  ▼.  l%omamm*9  Leatee,  2  Swan,  137;  Knighi  ▼.  Ogden,  2  Tenn.  Gh.  476. 
both  citing  the 


TUBBHVIIiLB  AKD  DABDBlf  t;.  ByAK. 

[1  HuiciHasn,  UJi.} 
AUTHOBUT  UKDSB    SBAL    IS   NlOSSSABT    TO    BXABLB    OkB    COPABRrSB  «• 

Bnm  THB  Othxr  by  a  note  nnder  seal  in  the  name  of  the  partnecahipb 
Pbkvious  Paxol  Assent  ob  Sqbsbqusnt  Adoption  will  not  render  the  ua- 
anthoriaed  bond  of  a  copartner  binding  as  to  the  other. 

Ebbob.    The  opinion  states  the  facts. 
Oeorge  Boyd,  for  the  xdaintifBs  in  error. 
H,  8,  Kernble,  for  the  defendant. 

By  Oonrty  Gbbbn,  J.  This  is  an  action  of  debt,  brought  by 
Byan,  as  assignee  of  Benben  Bartlett,  upon  a  bill  single,  par- 
porting  to  haye  been  executed  by  TorbcTille  &  Darden  to  the 
said  Bartlett  for  two  thousand  three  hundred  and  twelve  dollars 
and  seTenty-fiye  cents.  Darden,  one  of  the  defendants,  pleaded 
rum  est  factum  to  the  action,  and  on  the  trial  proved  that  him- 
self and  Turbeville  were  partners  in  trade,  and  that  the  bond 
upon  which  this  suit  was  brought  was  executed  by  Turberille 
in  the  partnership  name,  and  that  it  was  not  signed  or  sealed 
by  him  or  in  his  presence.  The  plaintiff  proved  that  on  the 
day  of  the  execution  of  the  bond,  or  the  next  day,  Darden 
called  upon  the  p^ee  of  the  note  and  told  him  that  he  -was 
then  ready  to  dose  the  contract  and  then  give  his  notes  for  the 
amount.  Bartlett  then  informed  Darden  that  his  partner.  Tor- 
beville,  had  given  notes  signed  Turbeville  &  Darden,  with  which 
he  expressed  himself  satisfied;  but  the  bond  was  not  shown  to 
him,  nor  was  he  informed  that  obligations  under  seal  had  been 
executed.  The  plaintiff  further  proved  that  at  the  time  the 
bond  in  the  pleadings  mentioned  was  executed,  the  said  Tnrbe- 
ville  executed  one  or  more  similar  bonds  in  the  name  of  Turbe- 
ville  &  Darden,  which  were  paid,  both  the  defendants  at  different 
times  during  the  partnership  paying  money  on  said  bond.  The 
plaintiff  proved  by  another  witness  that  tiie  bond  in  the  plead* 
ings  mentioned  was  placed  in  his  hands  for  colleotton;  that  he 
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called  upon  Darden  and  told  him  he  wanted  him  to  pay  the 
flaid  note.  He  said  he  knew  he  was  bound  for  said  note,  but 
that  they  had  dissolyed  partnership,  and  that  Turbeville  was  to 
pay  the  debts.  Witness  did  not  show  the  bond  to  Darden,  nor 
does  he  know  Darden  ever  saw  it;  in  speaking  of  the  claim  he 
called  it  a  note,  and  he  did  not  inform  Darden  that  it  was  un- 
der seal.  Several  credits  were  indorsed  upon  the  bond,  ez- 
preecdng  in  general  terms,  that  the  sums  credited  were  paid  by 
Turbeville  &  Darden.  The  court  charged  the  juiy  *'  that  one 
partner  had  not,  by  virtue  of  the  partnership,  power  to  bind  his 
copartner  by  bond,  unless  such  partner  had  authority  under 
seal  to  do  so;  but  if  they  believed  from  the  testimony  that  de- 
fendant, Darden,  had  paid  notes  under  seal  executed  at  the 
same  time  and  upon  the  same  consideration  to  the  same  parties, 
and  that  he  had  subsequently  admitted  that  he  was  bound  by 
the  note  sued  on,  the  court  would  leave  it  to  the  juiy  to  deter- 
mine the  facts,  whether  any  authority  under  seal  had  been  given 
by  Darden  to  Turbeville  to  bind  him  by  bond  at  the  time  of  the 
execution  of  the  specialty  sued  on;  that  unless  they  had  posi- 
tive proof  of  the  existence  of  such  authority  at  the  time  of  the 
execution  of  the  bond,  or  were  satisfied  from  all  the  facts  and 
circumstances  that  such  authority  did  then  exist,  their  verdict 
should  be  for  the  defendant,  Darden;  but  if  they  beUeved  that 
such  authority  did  at  the  time  of  the  execution  of  the  bond  exist, 
their  verdict  should  be  for  the  plaintiff.'*  The  jury  found  a 
verdict  for  the  plaintiff,  and  the  defendants  moved  for  a  new 
trial,  which  motion  was  overruled  by  the  court  and  judgment 
rendered  upon  this  verdict,  from  which  this  appeal  in  error  is 
prosecuted. 

No  objection  is  made  by  the  plaintiflh  in  error  to  the  general 
doctrine  stated  by  the  court  in  the  charge  to  the  jury;  but  it  is 
insisted  his  honor  erred  in  assuming  **  that  if  Darden  had  paid 
notes  under  seal,  executed  at  the  same  time,  and  upon  the  same 
consideration  to  the  same  parties,  and  had  subsequently  ad- 
mitted that  he  was  bound  by  the  note  sued  on,"  these  facts 
would  be  evidence  from  which  the  jury  would  be  authorized  to 
infer  that  Turbeville  had  authority  from  Darden  imder  seal  to 
bind  him  at  the  time  the  bond  sued  on  was  executed.  We  do  not 
think  the  facts  thus  stated  by  the  courts  authorize  the  infer- 
ence which  it  was  indicated  the  jury  might  make.  None  of  the 
cases  go  so  far  as  to  assume  that  subsequent  acts  of  ratification 
constitute  evidence  that  the  dee4  was  executed  by  virtue  of  a 
written  authority  under  seal  existing  at  the  time.    If  the  exist- 
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enoe  of  saoh  authority  be  necessary,  its  prodaotion  could  not  be 
dispensed  wiih  unless  it  were  shown  to  haye  been  lost  or  de- 
stroyed, or  otherwise  beyond  the  power  and  control  of  the  party 
desiring  to  prove  its  contents:  1  3tark.  436.    There  can  be  no 
reason  why  this  general  rale  of  evidence  in  relation  to  written 
instruments  should  be  dispensed  with  in  this  case.    Parol  proof, 
therefore,  that  Turbeville  had  authority  under  seal  to  bind  his 
copartner  would  have  been  inadmissible,  much  less  could  evi* 
dence  of  the  manner  in  which  Darden  had  acted  in  reference  to 
other  contracts  of  a  similar  character  establish  the  existence 
of  such  authority.    But  it  is  insisted,  that  although  a  party  may 
not  have  a  written  authority  under  seal  to  bind  his  copartner  by 
deed,  yet,  if  such  copartner  subsequently  assent  to  the  contract, 
he  is  bound,  and  that  the  circumstances  enumerated  by  the 
court  to  the  jury  were  competent  evidence  to  prove  such  subse- 
quent assent.    If  it  were  admitted  that  such  subsequent  as- 
sent would  bind  a  party,  still  the  question  whether  there  was 
such  subsequent  assent  was  not  propounded  to  this  jury,  nor 
did  they  consider  of  the  testimony  in  reference  to  such  question. 
It  could  not,  therefore,  be  said  that  they  had  found  the  fact 
that  Darden  had  so  assented.    They  were  told  that  it  must  be 
proved  that  Turbeville  acted  under  an  authority  by  deed.    This 
inquiry  was  as  to  the  existence  of  such  authority;  and  they  were 
told  they  might  find,  and  they  did  find,  from  the  facts  and  cir- 
cumstances enumerated,  that  such  authority  did  exist.    This 
being  illegal,  the  verdict  can  not  be  supported,  even  though  we 
should  think  the  evidence  might  have  sustained  a  fiuriing  upon 
the  principle  which  it  is  insisted  on  should  have  been  stated  by 
the  court,  because  that  principle  not  having  been  stated,  the 
evidence  was  not  considered  in  reference  to  it. 

2.  But  we  can  not  adopt  the  principle  contended  for  by  the 
counsel  for  the  def enda9t  in  error.  The  two  cases  upon  which 
they  rely,  Gody  v.  Shepherdy^  11  Pick.  400,  and  Orann  v.  Sdan 
and  Bunker,  1  Hall,  262,  seem  to  us  virtually  to  have  abandoned 
the  doctrine  that  one  partner  can  not  bind  another  by  deed  unless 
expressly  authorized  to  do  so  by  an  instrument  of  equal  dignity. 
For  they  hold  that  a  previous  parol  assent,  or  a  subsequent 
adoption,  will  bind  the  party  though  no  written  authority  under 
seal  existed.  To  assume  this  position  in  one  sentence,  and  in 
the  next  to  adopt  the  doctrine  laid  down  by  Lord  Kenyon  in 
Harrison  v.  Jackson,  7  T.  B.  207,  seems  to  us  contradictory  and 
absurd;  for  if  a  previous  assent  or  subsequent  parol  adoption 

1.  Oadg  T.  Sktphmrd, 
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will  do  to  bind  the  party,  certainly  there  is  no  neceasily  for  a 
written  authority  under  seal  to  do  it. 

But  upon  this  question  our  own  court  has  made  two  concur- 
rent decisions,  which  we  are  not  at  liberty  to  disregard.  In  the 
case  of  Nunnely  t.  Doherty^  1  Yerg.  26,  the  court  saj  "  that  no 
authority  is  given  a  partner  by  the  law  merchant  to  bind  his  co- 
partner by  deed,  nor  does  the  fact  that  the  articles  of  copartner- 
ship were  under  seal  give  him  such  authority  merely  from  the 
circumstance  of  their  being  sealed;  to  hare  this  effect  a  special 
power  or  authority  must  be  contained  in  the  articles."  This 
case  was  followed  by  the  case  of  Waugh  wd  Firdey  t.  Garriger^ 
Id.  81,  and  by  many  other  cases  which  haye  not  been  reported, 
so  that  at  this  time  we  feel  bound  by  their  authority;  and  al- 
though the  doctrine  is  no  fayorite  with  us,  yet  if  we  adhere  to 
it  at  all,  we  feel  bound  to  maintain  it  in  good  faith.  Certainly 
the  alarm  which  Lord  Eenyon  in  Harrison  y.  Jackson  supposes 
the  mercantile  world  would  feel,  howeyer  justly  it  may  haye 
been  apprehended  in  England,  could  not  be  felt  here  if  it  were 
determined  that  one  partner  might  bind  the  other  by  a  contract 
for  the  payment  of  money  though  made  under  seal.  But  the 
contrary  doctrine  is  too  firmly  established  to  be  shaken  by  the 
courts,  and  if  changed  at  all  it  must  be  done  by  the  legislature. 

Beyerse  the  judgment. 

AuTROBriT  TO  Bind  Gopabtmsb  bt  Gontraot  uitdsb  Sxau—A  partner 
present  and  aasenting  to  the  ezecation  of  a  sealed  instroment  by  his  oopari- 
ner  in  the  firm  name  is  bonnd  thereby;  and  snoh  pretence  and  assent  may  be 
prored  by  the  admissions  of  the  party:  Fichthom  v.  Boyer,  30  Am.  Dec.  900^ 
the  note  to  which  case  contains  the  anthorities  on  this  subject. 

Thx  principal  cask  is  cited  and  affirmed  to  the  effect  that  one  partner  has 
no  power  to  bind  his  copartner  by  deed,  unless  he  be  expressly  empowered 
by  deed  to  do  so,  and  that  this  power  can  not  be  proven  by  parol,  in  the  fol- 
lowing oases;  Napier  y.  CcUron,  2  Humph.  536;  Boyd  ▼.  Dodaan,  6  Id.  37; 
Smilh  T.  Diekmaon,  6  Id.  262;  Mosby  v.  StaU  qf  Arhanaas,  4  Sneed,  327; 
McNvU  ▼.  MeMahan,  1  Head,  98;  Cmn  v.  Beard,  1  Goldw.  166.  Cited  also  in 
HtteheU  v.  Brown^  2  Heisk.  264,  to  show  that  the  court  must  charge  the 
jury,  not  in  remote  and  impalpable  generalitiee,  but  as  applicable  to  the  faots^ 
so  as  to  aid  the  jury  in  arriving  at  a  correct  conclusion. 


BOBINBON  V.  MaTOB  AND  AlDERSCEN  OF  FBAinOCitN. 

(1  HuMPiOBn.  156.] 

Btlaw  of  a  Town  not  Consistent  with  thx  Gbn^ral  Laws  of  the 

state  is  void. 
Bt-law  PBOBiBrriNO  Sale  of  Intoxicating  Liquors  by  persons  within 

the  limits  of  the  town,  when,  by  a  general  law,  the  sale  of  liquors  is 

itcensefl,  ia  iu  conflict  with  the  latter,  and  therefore  void. 

AM.  Dso.  YOL.  XZZiy— 40 


626  Robinson  v.  Mayor  of  Franklin.  [Tcdil 


PiNAurr  lOB  Violation   of  a  Municipal  Bt-law,  void  m  pro! 

A  traffic  which  is  licensed  by  a  state  law,  can  not  be  enforced  against  a 
person,  though  the  latter  was  not  in  possession  of  a  license  from  the  strte. 

Ebbob.    The  opinion  states  the  facts. 

Meigs  and  Marshall,  for  the  plaintiff  in  error. 

Alexander,  for  the  defendants. 

By  Conrt,  Gbben,  J.  This  is  an  action  of  debt  to  reooTer  from 
the  plaintiff  in  error  two  hundred  and  fifty  dollars,  the  penally  im- 
posed by  said  corporation  for  a  breach  of  its  by-laws.  The  by- 
law in  question  was  passed  the  nineteenth  day  of  August,  1833, 
and  is  as  follows: 

'*  Be  it  enacted  by  the  mayor  and  aldermen  of  the  town  of 
Franklin:  That  it  shall  be  the  duly  of  the  owner  of  each  taTem, 
grocery,  confectionery,  or  other  house,  or  any  person  or  persons 
whatever,  intending  to  retail  spirituous  liquors  within  the  limits 
of  said  corporation,  before  he,  she,  or  they  proceed  to  retail  spir- 
ituous liquors  within  the  limits  of  said  corporation  as  aforesaid,  to 
apply  to  the  recorder  and  obtain  license  from  the  said  corporation 
for  the  term  of  one  year,  and  pay  to  said  recorder,  for  the  use  of 
said  corporation,  a  tax  of  one  hundred  dollars,  and  the  further 
sum  of  fifty  cents  for  granting  such  license,  which  sum  of  one 
hundred  dollars  is  hereby  declared  to  be  the  tax  on  each  retailer 
of  spirituous  liquors  within  the  limits  of  said  corporation  for  each 
and  eyeiy  year;  and  if  any  person  or  persons  shall  proceed  to 
retail  spirituous  liquors  without  first  haying  obtained  a  license 
therefor,  as  aforesaid,  such  person  or  persons  so  offending  shall 
forfeit  and  pay  the  sum  of  two  hundred  and  fifty  dollars,  to  be 
reooTered  before  any  jurisdiction  haying  cognizance  thereof,  in 
the  name  of  the  mayor  and  aldermen  of  said  corporation,  for 
the  use  of  said  corporation." 

There  was  a  yerdict  and  judgment  for  the  plaintiflw  in  the  cir- 
cuit court  of  Williamson  county,  and  a  motion  in  arrest  of 
judgment,  which  was  oyerruled.  The  defendant  appealed  in 
error  to  this  court.  The  question  for  consideration  now  is  as 
to  the  yalidiiy  of  the  by-law  of  the  corporation.  A  corporation 
can  pass  no  by-law  inconsistent  with  the  constitution  and  laws 
of  the  state:  Ang.  &  Ames  on  Oorp.  182, 188;  2  Bac.  Abr.  9, 

At  the  time  this  ordinance  passed,  and  up  to  the  period  of  its 
violation  by  the  plaintiff  in  error,  the  laws  of  the  state  permitted 
persons  who  might  obtain  license  as  prescribed  by  those  laws 
to  retail  spirituous  liquors.  Consequentiy  indiyiduals  who  had 
obtained  a  license  to  retail  spirituous  liquors  under  the  state 
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law  9onld  not,  by  an  act  of  the  corporate  authorities  of  Frank- 
lin, be  prohibited  from  retailing  those  liquors  within  the  limits 
of  that  town.  But  this  by-law  expressly  prohibits  a  party  from 
retailing  spirituous  liquors  within  the  corporation  under  a  heayy 
penalty,  unless  a  license  be  first  obtained  from  the  corporation. 
It  comes,  therefore,  in  direct  conflict  with  the  law  of  the  state, 
and  hence  is  TOid.  It  makes  no  difference  that  Bobinson  had  no 
license  under  the  state  laws.  In  that  case  the  corporate  license 
ooa'4  not  have  conferred  upon  him  the  right  to  sell,  in  yiola- 
tioi.'  of  the  state  law;  and  they  had  no  power  to  impose  a  penalty 
iip4  Q  a  man  for  not  obtaining  a  license  to  do  that  which  it  would 
ha  le  been  illegal  for  him  to  do  if  he  had  obtained  said  license. 
TIais  is  not  an  ordinance  imposing  a  fine  for  retailing  without  a 
license.  Such  a  by-law  would  hare  been  valid;  it  would  not 
have  contradicted,  but  would  have  been  in  accordance  with  the 
state  law.  This  law  imposes  a  penalty  for  selling  without  a  cor- 
poration Ucense;  a  thing  they  had  no  right  to  grant.  If  he  had 
a  license  under  the  state  law  their  license  would  confer  no  ad- 
ditional privilege,  and  if  he  had  not,  theirs  would  confer  no 
privilege  at  all.  These  views  do  not  at  all  interfere  with  the 
right  to  tax,  or  to  regulate  and'  restrain  tippling-houses.  Al- 
though a  party  may  have  a  license  under  the  state  laws  to  sell, 
and  tiierefore  the  act  of  selling  is  not  a  nuisance,  yet  he  may  be 
restrained  and  regulated  in  the  exercise  of  this  privilege  so  as  to 
mitigate  the  evils  of  his  trade. 

We  think  there  is  error  in  the  judgment,  and  therefore  order 
that  it  be  reversed  and  the  judgment  be  arrested. 

OiinauL  LiiciTATiONs  ok  thb  Powxb  or  Municipal  CoBVOBATioira  to 
Pam  OsDiirAHGis. — ^Moniaipal  oorporatioiiB  can  exeroiw  the  following  pow- 
«n»  and  no  olhen:  1.  Thoie  gnmted  in  ezpren  worcU.  2.  Those  neoee- 
earily  or  fairly  implied,  or  incident  to  the  powers  ezprenly  granted.  3. 
Tboae  that  are  indispeniable  to  the  declared  objects  and  pnipoees  of  the  cor* 
poration  with  whi<di  it  is  of  necessity  invested,  from  its  very  natore  and 
cooatitntion.  The  charter  of  a  municipal  corporation  is  its  oiganic  law. 
From  its  charter  its  powers  are  originally  derived,  and  to  its  charter  eveiy 
aittempted  exercise  of  power  must  be  ultimately  referred.  As  the  powers  of 
the  corporation  are  conferred  by  its  charter,  so  are  they  necessarily  limited 
fay  it.  As  it  is  permitted  to  exercise  the  powers  which  its  charter  authorises, 
•o  it  ii  prohibited  from  exercising  those  which  are  not  authorised.  Any  act 
or  attempted  exercise  of  power  whish  transcends  the  limits  expressed  or 
nly  inferred  from  the  language  of  the  instrument  by  which  its  powers 
conferred,  is  beyond  the  authority  of  a  municipal  corporation,  and  is 
therefore  null  and  void:  Dill,  on  Munia  Corp.,  sec  89;  Smith  v.  Newbem, 
70  K.  C.  14;  a  C,  16  Am.  Rep.  766;  Cook  County  v.  McCrea,  93  HL  236; 
MeCatin  v.  Otoe  County,  9  Neb.  324;  S.  C,  <t-  P.  R,  R,  Co.  v.  WaMngton,  3 
Id.  30;  SomenfiUe  v.  Dkherman,  127  Mass.  272;  Bryan  v.  Po^w,  51  Tex.  682; 
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FrancU  v.  Troy,  74  N.  T.  338;  SUUe  v.  Pasaaie,  41  N.  J.  L.  90;  Oarrtm  y. 
Martin,  2  Datoh.  594;  ^inttA  v.  Newburgh,  77  N.  Y.  130;  AUeti  v.  (falveMan^ 
51  Tex.  902;  i>ore  v.  Milwaukee,  42  Wis.  108;  ^ii<^  v.  ^evin,  8S  IlL  575; 
/ToiiMU  Y.  Flanagan,  09  Mo.  22;  BenUey  v.  Chieago,  25  Minn.  259;  Indianapolit 
V.  (?a«  jLi^Ai  Co.,  66  Ind.  402;  Fonce  v.  LiUle  Rock,  30  Ark.  435;  Sx parte 
Burnett,  30  Ala.  461;  Oreenough  v.  Wakefield,  127  Mass.  275;  Memphie  ▼. 
IToter  Co.,  8  Baxter,  587;  0?7>Aan  ^^yZum  v.  Trog,  76  N.  T.  108;  Peteralmrg 
▼.  Mekher,  21  IlL  206;  ^et?  London  v.  Brainard,  22  Conn.  552. 

Municipal  OrdinaKcbs  must  bx  CSoNSiaTENT  with  thx  GoNsriTunov  and 
general  laws  of  the  land.  All  lawa  are  sabject  to  the  limitations  imposed  hy 
the  oonstitatioQ.  Between  a  general  law  or  statute  enacted  by  the  legislatare, 
and  a  municipal  ordinance,  substantially  the  same  relation  exists,  as  that 
which  is  recognized  between  the  constitution  and  the  general  laws  enacted  by 
the  legislature  thereunder.  General  laws  are  paramount  in  anthority  to  those 
which  are  passed  by  municipal  bodies  for  the  purpose  of  local  government 
An  ordinance  which  is  repugnant  either  to  the  constitution  or  general  laws 
is  ipao  facto  void:  BurUngton  v.  Keltar,  18  Iowa,  05;  Ma$for  v.  Viekere,  3 
Coldw.  206;  IndianapoUa  v.  Oae  Co.,  66  Ind.  396;  ffotpUaly,  Luxeme^  84 FhL 
St.  59;  Litfingeton  v.  Albany,  41  Oa.  22;  Wood  v.  BroMyn,  14  Barb.  425; 
State  V.  Hardy,  7  Neb.  377;  CulUnan  v.  New  Orleane,  28  La.  Ann.  102;  TZfi- 
MOts  Central  R.  R.  Co.  v.  Bloomington,  76  HL  447;  ShrevepoH  v.  Levy,  26  La. 
Ann.  671;  3.  C,  21  Am.  Bep.  553;  Judeon  v.  Reardon,  16  Minn.  435;  Nen 
Orleane  v.  Saoinga  Bank,  31  La.  Ann.  637;  Walker  v.  New  Orleane,  Id.  828; 
Vanee  v.  Little  Rock,  30  Ark.  435;  Mayor  v.  Huesey,  21  Ga.  80;  JUaywood  v. 
Mayor,  12  Id.  404;  fUtcUe  v.  Caldwell,  3  Ia.  Ann.  435.  This  proposition  is  ele- 
mentary, and  it  is  not  necessary  that  the  authorities  in  support  of  it  should  be 
multiplied.  Whatever  restrictions  the  constitution  of  the  United  States,  or 
of  the  state  itself,  have  imposed  upon  the  state  legislature,  rest  equally  upon 
the  instruments  of  government  which  the  state  by  its  authority  has  created. 
A  municipal  ordmanoe  which  impairs  the  obligation  of  a  contract,  or  has  an  es 
post  facto  operation,  or  takes  private  property  without  due  compensation,  or 
imposes  upon  personal  liberty  any  restrainto  not  authorised  by  the  oonstitn- 
tion,  is  void.  The  limitations  to  which  the  state  in  its  sovereign  capacity  is 
subject,  i^ply  as  well  to  local  governments  acting  under  the  state  with  dele- 
gated authority.  And  an  ordinance  conflicting  with  a  statute  of  the  state 
must  yield  to  the  latter. 

LnoTATioyB  Implued  fbom  Fobm  of  Chabtkb. — ^It  is  scaroely  possiblB» 
within  the  limite  of  this  note,  to  notice  the  numerous  instences  in  which  par- 
ticular provisions  of  municipal  charters  have  been  construed.  It  will  not  be 
attempted  to  acoompUsh  more  than  to  state  some  of  the  general  canons  of 
construction  which  have  been  adopted,  and  to  indicate  their  application  in  a 
few  important  cases.  The  powers  conferred  by  a  municipal  charter  are  ex- 
press or  implied.  The  corporation  may  exercise  such  powers  as  are  granted 
to  it  expressly,  and  such  incidental  powers  as  are  necessary  or  appropriate  to 
the  exercise  and  enjoyment  of  those  expressly  conferred.  Corporate  powers 
are  strictly  construed.  The  corporation  is  not  permitted  to  exercise  any 
powers  not  necessarily  or  fairly  within  the  scope  and  import  of  those  dele- 
gated in  ite  charter;  Mintum  v.  Larue,  23  How.  (U.  S.)437;  Tkomae  v.  Rick* 
mond,  12  Wall.  349;  Leonard  v.  Canton,  35  Miss.  189;  Niehol  v.  NaeltviUe, 
9  Humph.  2&2$  Douglas  v.  Plaeerville,  18  Gal.  643;  Memphis  v.  Adams,  9 
Heisk.  518;  3.  C.,  24  Am.  Bep.  331;  Henderson  v.  Covington,  14  Bush  (Ky.K 
312;  State  v.  Mayaville,  12  S.  C.  82;  PlaquenUne  v.  R^(^,  30  La.  Ann.  497; 
CaldwaUr  v.  Tucker,  36  Mich.  478;  S.  C.,  24  Am.  Bep.  601;  AlUm  v.  JBtna 
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/m.  Co.,  82111.  46;  YFi^aon  y.  ShrevepoH,  29  Ia.  Ann.  673;  ShachdUm  v.  6^ 
tenAerv,  39  N.  J.  L.  660;  Pije  y.  Peterson,  46  Tex.  312;  J^an  v.  P^,  43 
Iow%  624;  S.  C,  22  Am.  Rep.  261;  Keokuk  y,  Serogga,  39  Iowa,  447;  John- 
Mian  Y.  LirnkviOe,  11  Bnah  (Ky.),  627;  Winooain  v.  (Toibsy,  49  Vt.  282;  Field 
Y.  2V9  Moinee,  39  Iowa,  676;  CSorr  y.  DooUy,  122  Maaa.  267;  jDoMam  y.  Eick- 
arda,  19  N.  Y.  8.  C.  362.  Thoagh  the  general  rule  is  to  give  to  the  chartered 
powers  a  atriot  rather  than  a  liberal  conatmction,  it  is  not  intended  to  ex- 
otnde  any  powera  which  are  reaaonably  incident  to  those  ezpreaaly  delegated. 
The  iair  intention  of  the  legialatore,  as  evidenced  in  the  langoage,  intent, 
and  pnzpoao  of  the  grant,  ia  the  criterion  by  which  the  acope  of  mnnidpal 
aathority  may  be  beet  diacovered.  The  doctrine  of  atrict  oonstmction,  while 
it  ia  in  many  caaes  declared  to  be  the  rale,  ia  nowhere  enforced  to  the  extent 
of  nnreaaonably  defeating  the  pnrpoae  of  the  legialatore,  aa  it  appeara  npon 
the  entire  charter  or  enactment.  If  there  be  a  fair,  reasonable,  and  aabstaa- 
tial  doabt,  whether  the  legialatare  intended  to  convey  a  partioalar  aathority, 
especially  if  the  aathority  be  one  the  exercise  of  which  impoaes  a  harden, 
tax,  or  aaaeaament,  or  abridges  personal  liberty,  or  has  the  effect  of  divesting 
property  rights,  the  doabt  will  be  resolved  against  the  corporation  and  in 
favor  of  the  citizen:  Logan  v.  Pyne,  43  Iowa,  624;  S.  C,  22  Am.  Bep.  261; 
Merriam  v.  Moody,  26  Id.  170;  MwUwm  v.  Larue,  23  How.  (U.  S.)  437;  Ohi- 
eago  v.  Rwnj^,  46  111.  90.  Thas  a  writ  of  mandamas  will  not  be  issued  to 
compel  a  manicipal  oorporation  to  levy  a  tax  if  the  power  to  levy  it  be  at  all 
doabtfol:  ShackeUon  v.  ChtUenberg,  39  N.  J.  L.  660. 

Thx  Powm  OF  Passing  Bt-laws  for  the  government  of  a  corporation  ii 
an  incident  inseparable  from  its  corporate  existence.  A  municipal  corpora- 
tion may  exercise  the  power  of  passing  ordinances  and  by-laws,  thoagh  its 
charter  is  silent  in  reference  to  the  subject.  Usually  the  power  is  conferred. 
In  many  oases  the  charter  confers  the  power  to  enact  ordinances  in  certain 
particular  instances  and  for  specified  purposes.  Following  the  clause  in  which 
the  particular  cases  in  which  ordinances  may  be  passed  are  expressly  enu- 
merated, a  grant  is  often  inserted,  in  general  language,  authorizing  the  corpo- 
ration to  pass  all  ordinances  and  by-laws,  not  in  conflict  with  the  con- 
stitotion  or  general  laws,  that  the  welfare,  peace,  and  good  order  of  the 
municipality  may  render  necessary.  Here  is  an  express  aathority  given  to 
pass  ordinances  in  a  particular  class  of  cases,  followed  by  a  general  authority 
to  paaa  all  neoeasary  lawa.  The  expreaa  authority  ia  held  to  be  a  limitation 
upon  the  general  power,  ao  far  aa  it  relatea  to  mattera  which  belong  to  the 
claaa  of  those  expreaaly  enumerated,  but  which  are  not,  in  terma,  included. 
A  general  power  granted  to  the  corporation  to  paaa  all  ordinanoea  neceaaary 
for  the  welfare  of  the  corporation,  ia  qualified  and  reatricted  by  thoae  other 
dauaea  and  provisiona  of  the  charter  which  apecify  particular  purposes  for 
which  ordinances  may  be  passed.  Otherwise  the  general  clause  would  con- 
fer authority  to  abrogate  the  limitations  implied  from  the  express  provisions. 
This  subject  is  very  ably  discussed  in  the  case  of  State  v.  Ferguson,  33  N.  H. 
42ti,  decided  in  1866.  The  defendant  in  that  case  had  been  convicted  and 
sentenced  to  pay  a  fine  for  a  violation  of  an  ordinsnce  designed  to  prohibit 
the  sale  of  liquors  within  the  limits  of  the  city  of  Concord,  without  a  license 
from  the  mayor  and  aldermen.  The  charter  conferred  upon  the  council  power 
to  pass  ordinanoea  in  relation  to  the  aale  of  Uquors  in  the  following  cases: 
1.  To  prohibit  the  selling  or  giving  away  of  any  ardent  spirits  by  any  store- 
keeper, trader,  or  grocer,  to  be  drunlL.  2.  To  forbid  the  sale  of  intoxicating 
liquors  to  Indiana  and  minors.  Following  tins  specific  enumeration  of  the 
particular  purpoaee  for  which  ordinanoea  and  by-lawa  might  be  paaaed,  waa  a 
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general  prorision  anthorizing  the  conncil  to  make  such  other  regulations  as 
might  be  required  for  the  well-being  of  the  city,  provided  they  were  not  re- 
pngnant  to  the  conatitntion  or  laws  of  the  state.  The  ordinance  in  queatioo 
being  a  general,  uniTeraal  prohibition  against  the  sale  of  intoxicating  liqnon, 
was  in  excess  of  the  authority  conferred  by  either  of  the  express  pToviaionB, 
and  an  endeavor  was  made  to  support  it  under  the  general  power  to  pass  such 
laws  as  the  welfare  of  the  city  required.  Upon  this  subject,  the  court  said: 
"If  this  general  prorision  confers  the  power  to  enact  the  ordinance,  it  is  dear 
that  the  clauses  which  expressly  give  the  power  to  regulate  sales  by  store- 
keepers, and  to  Indians  and  children,  are  unmeaning  and  useless.  For,  if 
the  general  clause  authorizes  this  ordinance,  then  it  equally  authoriaes  one  in 
the  precise  terms  of  either  or  both  of  the  special  clauses  to  regulate  such 
■ales.  To  enact  the  latter  is  no  greater  exercise  of  power  than  the  former. 
Indeed,  it  would  be  a  power  of  the  same  nature,  and  exercised  in  the  same 
direction,  though  narrowed  in  its  operation.  To  hold,  then,  that  the  general 
clause  confers  the  power,  is  in  effect  to  expunge  theee  special  proviaions  from 
the  charter.  And  not  only  these,  but  all  the  numeroas  clauses  which  go  to 
limit  and  define  the  precise  boundaries  of  the  power  to  be  exerdaed  by  the 
dty  in  the  varioiis  cases  specified  for  the  enactment  of  by-laws  and  ordinances. 
The  express  grant,  then,  of  the  power  of  legislation  upon  a  particular  subject, 
limited  by  the  terms  of  the  grant  in  respect  to  its  extent  or  objects  and  pur- 
poses, or  in  reference  to  the  mode  in  which  it  is  to  be  exercised,  may  be  held, 
unless  the  contrary  manifestly  appears  to  be  the  intention  of  the  l^pslature, 
upon  a  view  of  the  entire  act,  to  exdude  all  authority  to  legislate  upon  that 
subject  beyond  the  prescribed  limits,  and  in  the  absence  of  any  further  au- 
thority expressly  granted  upon  every  other  subject:"  Tuck  v.  Waldron,  31 
Ark.  465;  Oratid  JRapida  v.  Hughes,  16  Mich.  64;  CoUins  v.  Hatch,  18  Ohio, 
624;  Keokuk  v.  Scroggs,  39  Iowa,  447.  A  grant  by  the  legislature  to  a  muni- 
dpal  corporation,  of  power  to  legislate  by  ordinance  on  enumerated  subjects 
connected  with  its  munidpal  affairs,  is  an  addition  to  its  general  power  of 
makiug  by-laws  as  an  inddent  to  its  creation:  State  v.  Morrietoum,  33  N.  J. 

L.67. 

The  power  of  passing  ordinances  and  by-laws  does  not  include  the  power 
to  legislate  upon  general  subjects.  "Wherever,**  says  Mr.  Cooley,  "the 
municipality  shall  attempt  to  exercise  powers  not  within  the  province  of  local 
self-government,  whether  the  right  to  do  so  be  claimed  under  express  legis- 
lative grant,  or  by  implication  from  the  charter,  the  act  must  be  oonddezed 
as  altogether  vUra  vires,  and  therefore  void:*'  Const.  lim.  211.  There  is  a 
wide  distinction  between  the  power  to  pass  ordinances  or  by-laws  and  the 
power  of  passing  general  laws.  The  distinction  rests  altogether  in  the  sub- 
ject of  the  enactment,  independent  of  the  authority  under  which  it  is  or- 
dained. The  general  power  of  legislation  is  primary,  while  that  exercised 
by  a  munidpal  corporation  is  derivative.  There  are  many  matters,  the  r^u- 
lation  of  which  vs  peculiarly  inddent  to  the  former,  which  the  latter  is  not 
oompetent  to  exerclBe,  because  of  their  being  entirely  foreign  to  its  objects 
and  purposes.  The  power  to  pass  general  laws  is  an  inddent  of  soverdgnty, 
and  contemplates  a  general  power  to  pass  laws  relative  to  a  wide  variety  ol 
subjects,  dictated  by  condderations  of  interest  or  of  policy  to  the  collective 
body  composing  the  state,  in  whom  all  power  is  inherent,  and  whose  authority 
is  supreme.  The  power  to  pass  ordinances  and  by-laws  is  used  to  dedgnata 
those  rules  and  regulations  only  as  have  especial  reference  to  the  purposes  for 
which  municipal  corporations  are  formed.  The  power  to  pass  ordinances  and 
hy-lavvs  does  not  therefore  include  the  power  to  regulate  matters  which  are 
properlv  an  exclusive  subject  of  control  by  general  laws:  OommonweaUh  v. 


Dec  1839.]    Bobinson  u  Mator  of  Franklin.  631 

Ikumer,  1  Ciuh.  493;  Horn  v.  People,  26  Mich.  222;  Philadelphia  and  Bead- 
htgR,  R,€h,  ▼.  EirwM,  89  Fk.  St.  76;  WiUiama  ▼.  Davidson,  43  Tex.  35. 

Bt-iawb,  Obdivamcbs,  BBSoLunoNS,  AND  Rboulations  Disobiminatxd.— 
The  term  ordinanoe,  as  applied  to  enactments  of  the  law-making  power  of  a 
miinioipality,  is  analogous,  if  not  entirely  identical  with  by-law.  Chief 
Jostioe  Shaw,  in  the  case  of  CommonweaUh  v.  Turner,  1  Cush.  493,  denying 
to  towns  in  the  state  of  Massachusetts  the  authority,  under  the  statute,  to 
rognlate  the  sale  of  intoxicating  liquors  within  their  limits,  observed  that  the 
vena  by-law  was  one  of  peculiar  and  linuted  signification.  It  was  employed 
to  designate  the  orders  and  regulations  which  a  corporation,  as  one  of  its 
legal  incidents,  has  power  to  make,  and  which  ia  usually  exercised  in  the  reg- 
ulation of  its  internal  concerns,  and  the  reciprocal  rights  and  duties  of  its 
members.  No  sensible  distinotion  can  be  imagined  between  ordinances  and 
by-laws.  Their  legal  character  is  the  same.  The  former  may,  perhaps,  be 
luiiaUy  employed  with  especial  reference  to  the  lawful  enactments  of  mtmi- 
cipal  corporations,  while  the  latter  may  comprehend  such  rules  only  as  are 
adopted  by  ooiporations  of  a  private  character.  No  necessity  seems  ever  to 
have  arisen  which  made  it  desirable  that  any  distinction  affecting  their  legal 
signification  should  be  made.  An  act  of  incorporation  which  in  one  section 
provided  that  by-laws,  ordinances,  resolutions,  and  regulations  might  be 
enacted  by  the  council  of  a  city,  and  in  a  following  section  required  by-laws 
and  ordinances  to  be  submitted  to  the  mayor  for  bis  approval,  was  held  not 
to  intend  that  by-laws  and  ordinances  should  reoeive  such  approval,  and  res- 
olutions and  regulations  should  not.  There  was  nothing  in  the  act  indicat- 
ing a  design  to  make  any  distinotion,  and,  save  the  slight  distinction  made 
in  ordinary  usage,  none  existed,  either  in  principle  or  practice.  The  opinion 
of  the  court  thus  compared  these  terms:  '*  Regulation  is  the  most  general  of 
them  all,  meaning  any  rule  for  the  ordering  of  affairs,  public  or  .private,  and 
it  thus  becomes  the  generic  term  from  which  all  the  others  are  defined, 
speoified,  and  differentiated.  Ordinance  ia  the  next  most  general  term,  in- 
cluding all  forms  of  regulation  by  civil  authority,  even  acts  of  parliament. 
With  us  its  meaning  is  usually  confined  to  corporation  regulations.  Ordi- 
nances are  all  sorts  of  rules  and  by-laws  of  municipal  corporations.  Resolu- 
tion is  only  a  less  solemn  or  leas  usual  form  of  an  ordinance.  It  ia  an  ordinance 
■till,  if  it  is  anythiiig  intended  to  regulate  the  affairs  of  the  corporation.  If 
the  word  ordinances  does  not  include  resolutions,  the  law  that  requires  ordi- 
nances to  be  submitted  to  the  mayor  for  his  approval,  is  of  no  force  at  all, 
because  it  allows  its  substantial  purpose  to  be  defeated,  by  giving  to 
ordinances  the  form  of  resolutions:"  Kepner  v.  CommonweaUh,  40  Pa.  St.  130. 

It  has  been  sought  to  establish  and  maintain  a  distinction  between  ordi- 
nances and  by-laws  and  resolutions.  The  signature  of  the  presiding  officer  of 
the  oonncU  is  not  necessaiy  to  authenticate  a  resolution,  although  required 
by  the  statute  to  be  affixed  to  ordinances.  If  the  act  be  one  of  a  temporary 
character,  such  as  levying  a  tax,  and  ia  not  an  order  prescribing  a  permanent 
rule  of  government,  a  resolution  regularly  passed,  though  clothed  with  the 
forms  of  an  ordinance,  will  be  valid  without  the  signature  of  the  presiding 
officer:  Blanchard  v.  Bisedl,  11  Ohio  St.  103.  A  by-law  may  be  in  the  form 
of  a  resolution,  and  yet  a  resolution  is  not  necessarily  a  by-law,  though  the 
same  forms  and  solemnities  are  required  in  order  to  enact  it:  Drake  v.  Hud' 
•Oft  Hiver  B,  B,  Co.,7  Barb.  539.  The  passage  of  a  resolution  as  well  as  the 
enactment  of  an  ordinance,  ia  a  legislative  act,  and  the  former,  if  adopted 
with  all  the  solemnities  required  by  the  charter,  will  have,  ordinarily,  the 
mme  force  and  effect  as  the  latter:  Somer  v.  Philadelphia,  35  Pa.  St.  236;  Oa$ 
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Company  v.  San  /Vonctaco,  6  CaL  191.  Where  the  charter  invests  the  city 
conncil  with  a  power  of  decision,  but  is  silent  upon  the  manner  in  which  it 
■hall  be  expressed,  it  may  be  accomplished  by  resolution  as  well  as  by  ordi- 
nance. And  if  a  general  power  to  enact  ordinances  be  given,  and  no  particu- 
lar form  of  enactment  is  prescribed  in  the  charter  or  by  statute,  it  is  no  ob- 
jection to  the  validity  of  an  ordinance  that  it  purports  to  be  a  resolution: 
First  MunieipalUy  v.  Cutting,  4  La.  Ann.  336;  StaU  v.  Jera^y  CUy,  3  Dutch. 
498;  Cfrten  v.  Cape  May,  41  N.  J.  L.  46;  City  qfQuincy  ▼.  C.  B,  ^s  Q.  R.  R, 
Co.,  92  nL  23. 

POWKB  OF  LSOISLATUSB  TO  DSLEGATS  AUTHOBITT  TO  MUBIdPAL  COR- 
PORATION.— ^An  ordinance  or  municipal  by-law  is  an  order  or  regulation 
adopted  in  due  form  by  the  law-making  power  in  a  municipality,  in  pursu- 
ance of  lawful  authority;  and,  as  it  has  the  force  of  law  over  the  community 
in  which  it  is  adopted,  its  enactment  is  essentially  an  exercise  of  legislative 
power.  The  validity  of  an  ordinauce,  if  enacted  in  due  form,  depends  upon 
whether  it  is  within  the  powers  vested  in  the  corporation.  This  question  in- 
volves, primarily,  another,  viz.,  whether  the  legislature  was  authorized  to 
make  a  delegation  of  its  own  power,  such  as  the  corporation  claims.  Al- 
though as  a  general  proposition  it  is  true,  that  the  legislature  is  alone  compe- 
tent to  ordain  laws,  yet  it  is  well  settled  that  the  legislature  may  delegate  to 
municipal  corporations  the  power  to  enact  regulations,  which,  limited  in  their 
operation  by  appropriate  sanctions,  will  have  the  force  and  effect  of  general 
laws  within  the  territory  or  over  the  community  for  whose  government  they 
are  adopted.  Discretionary  powers  granted  to  a  municipal  corporation,  to  be 
exercised  according  to  its  judgment  as  to  the  neoessity  or  expediency  of  a 
given  measure,  vests  the  corporation,  within  the  sphere  of  the  powers  dele- 
gated, with  a  control  as  absolute  aa  the  legislature  would  have  poBse»ed  if  it 
bad  never  delegated  the  powers,  and  the  discretion  of  the  municipality  in  re- 
spect to  the  exercise  of  the  powers  granted,  is  as  wide  as  that  possessed  by 
the  government  of  the  state:  ChA  Co,  v.  Dea  Moines,  44  Iowa,  509;  S.  C,  24 
Am.  Bep.  56;  Dill,  on  Munic.  Ck>rp.,  sec.  308,  3d  ed.;  Ex  parte  BumeU,  30 
Ala.  469;  Osborne  v.  Mayor,  44  Id.  498;  Ex  parte  WaU,  48  Cal.  321;  S.  C, 
17  Am.  Rep.  425;  Covington  v.  East  St,  Louis,  78  Dl.  550;  /ndianapoiis  v. 
Oas  Light  and  Coke  Co.,  66  Ind.  402;  Perdue  v.  Ellis,  18  Ga.  591;  Kniper  v. 
Louisville,  7  Bush  (Ky.).  601;  Mayor  v.  Morgan,  7  Mart.  5;  S.  C,  18  Am. 
Dec.  234;  Portland  v.  Water  Co.,  67  Me.  137;  Heland  v.  Lowell,  5  Allen,  108; 
State  V.  Dwyer,  21  Minn.  513;  St.  Paul  v.  Coulter,  12  Id.  46;  Taylor  v.  Ca-^ 
rondeUt,  22  Mo.  110;  MHcalf  v.  SU  Louis,  11  Id.  103;  State  v.  Noyes,  30  N. 
H.  288;  Howe  v.  PUUnfield,  Zl  N.  J.  L.  146;  Pretb.  Church  v.  New  York,  5  Cow. 
541;  MarUe  v.  Akron,  14  Ohio,  590;  Respub.  v.  Duquet,  2  Yeates,  500;  State 
v.  WUUams,  11  S.  C.  291;  Trigally  v.  Memplus,  6  Coldw.  380;  Milne  v.  Daimd- 
son,  5  Mart.  409;  S.  C,  16  Am.  Dec.  180,  and  note. 

The  class  of  powers  which  it  is  competent  for  the  legislature  to  delegate  to 
a  municipal  corporation  is  limited  to  such  as  have  reference  to  matters  which 
form  appropriate  subjects  of  municipal  regulation.  The  power  granted  must 
be  one  which  relates  to  legitimate  aud  proper  municipal  purposes.  It  must 
be  local  in  its  general  character  as  well  as  in  its  operation.  In  Howe  v.  Plain- 
field,  37  N.  J.  L.  146,  sustaining  the  power  of  a  town  under  its  charter  to 
license  the  sale  of  intoxicating  liquors,  and  to  enforce  a  penalty  for  violation 
of  its  ordinances,  Dalrimple,  J.,  remarked  that  while  the  sale  ci  intoxicating 
liquors  was  not  included  in  the  category  of  offenses  which  the  legislature 
could  not  delegate  to  municipal  corporations  power  to  control,  yet  there  were 
undoubtedly  many  criminal  offenses,  the  prohibition  and  punishment  of  which 
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«oald  not  be  constitutionally  delegated  to  a  municipality  as  offenses  cogniz- 
able by  it  under  the  power  of  police.  Subject  to  this  general  restriction,  if 
the  legislature  may  oonstitntionally  delegate  its  power  at  all,  it  may  confer 
upon  a  municipal  board  or  council,  the  power  to  pass  such  orders  as  the  legis^ 
latnre  itself  might  have  enacted  in  the  form  of  a  statute  in  the  first  instance: 
JEe  parte  Shrader,  33  CaL  279;  Johnafyn  t.  ShnonUm^  43  Id.  242. 

Municipal  Ordikances  that  aex  Ukrkasonablv  ob  Oppbbssivb  a&b 
Void. — By-laws  passed  under  the  incidental  powers  of  a  municipality  are 
required  to  be  fair,  reasonable,  and  impartial  in  their  operation.  Whenever 
«  by-law  appears  to  be  unreasonable  or  oppresrive,  it  will  be  declared  void: 
Cooley  Const.  lim.,  4th  ed.,  243;  DilL  Munic.  (}orp.,  3d  ed.,  319.  The  ap- 
plication of  this  general  rule  in  particular  cases  calls  for  the  exercise  of  judi- 
cial discretion,  depending  upon  circumstances.  In  the  following  instances 
by-laws  have  been  held  unreasonable  and  void:  Requiring  the  police  to  arrest 
all  free  negroes  found  on  the  street  after  10  o'clock  at  night,  and  place  them 
in  confinement  until  morning:  Mayor  v.  Wi^fiM^  8  Humph.  707;  levying  tax 
for  a  sidewalk  in  an  uninhabited  portion  of  the  city,  disconnected  with  any 
other  street  or  sidewalk:  Comgon  v.  Qxige,  68  Mo.  541;  prohibiting  licensed 
retailers  of  spirituous  liquors  from  selling  between  six  o'clock  P.  M.  and  six 
o'clock  A.  M.;  Ward  v.  QrtermUey  8  Baxter,  228;  S.  C,  35  Am.  Bep.  700; 
compelling  the  removal  from  within  city  limits  of  a  steam-engine,  which  is 
not  in  itself  a  nuisance:  BaUimore  v.  Bcuiecke,  49  Md.  217;  S.  C,  33  Am. 
Rep.  239;  requiring  railroad  company  to  keep  a  flagman  by  day  and  a  red 
lantern  by  night  at  a  particular  street  crossing,  which  was  not  unusually 
dangerous:  T.  W.  d&  W.  B.  W,  Co,  v.  JetckmrnvOUt  67  Bl.  38;  B.  C,  16  Am. 
Rep.  611;  prohibiting  sale  without  license  at  temporary  stands  in  the  public 
street,  of  lemonade,  ice-cream,  cake,  cheese,  nuts,  pies,  and  fruits:  Burling  v. 
ITesf,  29  Wis.  307;  S.  C,  9  Am.  Rep.  576;  requiring  a  druggist,  under  a  heavy 
penalty,  to  furnish  quarterly  statement,  verified  by  affidavit,  of  kind  and 
quantity  of  spirituous  liquor  sold:  CUnlon  v.  PkUUpe^  58  HI.  102;  S.  C,  11 
Am.  Rep.  52;  imposing  fee  of  ^ve  cents  on  every  sale  of  hay  or  produce:  Kip 
V.  PaUerton,  2  Dutch.  298;  prohibiting  gas  company  from  opening  paved 
street  in  order  to  connect  a  main  pipe  with  the  opposite  side  of  the  street: 
Commigsionen  v.  Chu  Co.,  12  Pa.  St.  318;  requiring  owners  and  exhibitors  at 
theaters  to  pay  city  constable  a  fee  for  his  attendance  at  the  exhibition: 
Walers  v.  Leech,  8  Ark.  110;  prohibiting  producer  from  vending  vegetables 
upon  public  street,  without  first  procuring  license  at  an  annual  expense  of 
twenty-five  dollars:  St.  Paul  v.  Traeger,  25  Minn.  248;  S.  C,  33  Am.  Rep. 
402;  forbidding  sale  of  goods  by  storekeepers  on  Sunday,  and  exempting 
Jews  from  its  provisions:  Shreveport  v.  Levy,  26  La.  Ann.  671;  S.  C,  21  Am. 
Rep.  553;  imposing  license  fee  on  hucksters:  Dunham  v.  TrueUee,  5  Cow. 
462;  forbidding  porters,  hackmen,  and  hotel  runners  from  approaching  within 
twenty  feet  of  depot,  unless  so  requested  by  a  passenger,  the  regulation 
being  in  contravention  of  arrangements  made  by  the  railroad  company  for 
the  delivery  of  baggage:  Napmanv,  People,  19  Mich.  352;  refusing  to  supply 
water  to  premises  on  application  of  owner,  on  the  ground  that  the  tenant  was 
in  arrears  for  water  furmshed  him  while  occupying  premises  of  another  land- 
lord: Dayton  v.  Quigley,  29  N.  J.  £q.  77;  excluding  applicant  from  entering 
high  school,  who  had  passed  a  satisfactory  examination  in  every  study  except 
grammar,  it  appearing  that  the  parent  did  not  desire  that  his  child  should 
pursue  that  study:  Trustees  v.  People,  87  IlL  303;  expelling  child  from  school 
for  declining,  under  direction  of  her  parents,  to  study  bookkeeping:  Rulison 
V.  Post,  79  Id.  567;  prohibiting  auctioneers  from  selling,  except  to  highest 
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bidder:  /a  re  Mcuiin,  27  Ark.  467;  prohibiiing  one  person  from  carrying  oo 
dangerons  baainese,  and  permitting  another  to  do  ao:  Meteor  t.  T^home,  7 
Paige,  261 ;  prohibiting  oae  of  Baboock  fire-eztingniaherB  nnder  any  and  all  dr- 
enmatanoea  at  firea,  and  providing  that  the  chief  engineer  ahall  aend  persona 
found  working  them  to  jail:  TeiUonia  Ins,  Co,  v.  0*Connor,  27  La.  Ann.  371; 
prohibiting  alaughtering  of  animals  upon  one's  premiaea,  unleas  the  building 
waa  devoted  to  that  purpose:  l^rtford  v.  People,  14  Mich.  41;  providing  that 
dty  aexton,  whose  fees  are  paid  out  of  the  eatatea  of  deoeaaed  peraons,  ahonld 
expend  five  hundred  dollara  on  the  public  burying-grounda,  and  buiy  paupera 
tree  of  charge:  Berofujohn  v.  Mobile^  27  Ala.  58;  compelling  owner  to  deatroy 
or  remove  property  not  ahown  to  be  a  nuiaanoe:  Fieri  v.  Mayor,  42  Misa. 
493;  preecribing  penalty  of  not  leaa  than  one  dollar  nor  more  than  five  dol- 
lara for  every  hour  that  a  peraon  ahould  keep  hia  wagon  within  the  limita  of 
the  market:  ConmonweaUh  v,  WUHm,  121  Maaa.  356. 

In  the  following  inatancea  by-lawa  were  held  to  be  lawful,  reaaonable,  and 
valid:  Imposing  annual  licenae  of  five  hundred  dollars  on  ezpreaa  company 
whoae  buaineea  extended  beyond  the  limita  of  the  atate,  and  one  hundred  dol- 
lara on  company  whoae  buaineaa  did  not:  Southern  Bxpren  Co.  v.  MobUe^  49 
Ala.  404;  prohibiting  railroad  train  from  atanding  acroaa  public  atreet  for  longer 
than  two  minutea  at  a  time:  State  v.  Jersey  City,  37  N.  J.  L.  348;  forbidding 
wi^n  loaded  with  periahable  produce  to  atand  in  market-place  for  longer 
time  than  twenty  minutea  between  certain  houra:  Commonwealth  v.  Broote^ 
109  Maaa.  355;  prohibiting  persona  from  driving  wagons  and  carta  on  a  trot 
or  gallop  in  the  atreeta:  Comimonweal^i  v.  Worcester,  3  Pick.  461;  providing 
that  peraon,  not  being  a  lesaee  of  a  butcher'a  stall,  ahould  not  offer  for  aale 
freah  meat  in  leaa  quantitiea  than  one  quarter:  St,  Louis  v.  Weber,  44  Mo. 
547;  prohibiting  owner  of  lot  on  lake  ahore  from  removing  aand  therefrom: 
Clason  V.  Milwaukee,  30  Wia.  316;  prohibiting  building  of  awning:  Pedrick  v. 
Bailey,  12  Gray,  161;  prohibiting  restaurant  from  being  kept  open  after  ten 
o'clock  p.  H.:  Staie  v.  Freeman,  38  N.  H.  426;  providing  that  owner  of  fero- 
cioua  dog,  which  ahould  bite  any  person,  should  be  subject  to  fine  of  one  hun- 
dred dollara:  Commonwealth  v.  St^ee,  7  Bush  (Ky.),  161;  prohibiting  driver 
of  hackney  coach  from  standing  his  carriage  within  thirty-five  feet  of  front 
door  of  place  of  public  amusement:  Commonwealth  v.  Bobertson,  5  Cush.  438; 
fixing  price  at  which  private  person  should  be  permitted  to  tap  sewer:  FUher 
V.  Harrisburg,  2  Grant's  Gas.  291;  providing  that  owner  of  hackney  carriage 
should  not  receive  more  than  specified  fare  for  given  distance:  CommonweaUk 
V.  Oa^e,  114  Mass.  328;  fixing  market  hours  at  from  dawn  to  nine  o'clock  ▲. 
M.,  and  providing  that  fresh  beef  should  not  be  sold  at  any  other  than  the 
market-place,  during  market  houra,  leaa  than  by  the  quarter:  Bowling  Ortas 
V.  Caa-son,  10  Bush  (Ky.),  164;  requiring  railroad  to  station  flagman  at  street 
crossing,  and  to  use  lighted  lantern  at  night:  Ddawaare,  L.  ds  If.  R,  R,  Co.  ▼. 
East  Orange,  41  N.  J.  L.  127;  prohibition  against  allowing  cattle  to  ran  at 
large:   Commontoealth  v.  Bean,  14  Gray,  52;  prohibiting  keeping  of  swine 
within  city  limits:  Comm/onwealtli  v.  Patch,  97  Mass.  221;  levying  tax  of  one 
hundred  and  fifty  dollars  on  every  retailer  of  spirituous  liquors:  Ma^for 
V.   Beasly,  1  Humph.  426;  S.  C.,  post,  646;  compelling  boats   with   vege- 
tables or  putrid  substances,  coming  from  a  place  infected  with  malignant  or 
contagious  disease,  to  anchor  in  the  river  xmtil  examined  by  the  city  phy- 
sician: Dvboisy,  Augusta,  Dudley  (Q«k.),  30;  forbidding  keeping  of  gunpowder 
except  in  certain  quantities,  and  providing  that  it  should  be  kept  in  copper 
canister,  and  imposing  fine  of  not  less  than  fifty  nor  more  than  five  hundred 
dollars  for  each  ofifense:   Williams  v.  Augusta,  4  Ga.  509;  requiring  license  fee 
of  five  hundred  dollara  from  retailer  of  ardent  apirita:  Perdue  v.  JSUitt^  Ig 
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Ga.  586;  punishmg  Tagiants:  8l  Louis  v.  Bentz,  11  Mo.  61;  forbidding  sale 
of  merehandiae  after  nine  o'clock  a.  m.  on  Sunday:  St.  LotUa  v.  CofhrUa,  24 
Id.  04;  requiring  saloons  to  close  at  nine  o'clock  p.  M.:  Mayor  v.  Sfnith^  3 
Head,  245;  imposing  penalty  on  retail  grocers  for  having  spirituous  liquors  on 
their  premises  without  a  license:  Council  v.  Ahrens,  4  Strobh.  L.  241; 
authorizing  mayor  to  grant  lioense  to  sell  and  deliver  milk,  and  declaring  the 
act  of  selling  milk  without  such  lioense  a  misdemeanor:  People  v.  MtUJioUandf 
82  N.  T.  324;  to  prevent  establishment  of  new  burial-grounds  within  the  city: 
Charieaton  v.  Baptiai  Church,  4  Strobh.  L.  306;  ordering  that  all  places  where 
intoxicating  liquors  were  sold  should  be  closed  at  half -past  ten  o'clock  P.  K.: 
Stoic  V.  Wdch,  36  Ck>mL  215;  authorizing  commissionera  to  vacate  or  discon- 
tinue leasing  or  hiring  of  market  stalls:  Charleston  v.  Ooldsmith,  2  Speer,  428; 
prescribing  stroets  as  routes  of  travel  for  omnibuses,  and  providing  for  their 
exduflian  from  other  streets:  CommonweaUh  v.  Stodder,  2  Gush.  562;  requir- 
ing drawbridges  crossing  river  to  be  closed  every  ten  minutes  for  passage  of 
persons  and  vehicles,  and  making  it  unlawful  for  navigators  to  attempt  to 
pass  after  signal  had  been  displayed  that  bridge  was  being  closed:  Chicago  v. 
MeOhtUy  51  m.  266;  providing  that  any  person  who  shall  unneceasarily  ob- 
struct or  impede  the  running  of  street  oars,  by  standing  his  team  across  the 
track,  or  otherwise,  shall  be  liable  to  a  fine:  State  v.  Foley,  31  Iowa,  527;  S. 
C,  7  Am.  Bep.  166;  requiring  hackman  standing  at  «)r  near  a  railroad  depot 
or  station  to  obey  directions  of  police  officer:  St,  Paul  v.  Smith,  27  Minn. 
364;  prohibiting  person  without  a  license  from  carrying  offid  or  house  dirt 
through  any  of  the  streets:  Vandine^  PeUHoner,  6  Pick.  187:  S.  C,  17  Am.  Deo. 
351. 

To  be  reasonable,  a  by-law  should  be  certain;  certain  in  its  definition  of 
the  offense,  and  certain  in  the  penalty  inflicted  by  it.  Thus  a  by-law  im- 
posing a  penalty  for  driving  any  ''drove"  or  "droves"  of  homed  cattle 
through  the  streets  was  held  void,  for  vagueness  and  uncertainty  in  the  thing 
forbidden:  McConvill  v.  Jersey  City,  30  N.  J.  L.  42.  Ordinarily  the  ques- 
tion of  the  reasonableness  of  a  by-law  is  one  of  law  for  the  court;  but  if  the 
necessity  and  reasonableness  of  the  ordinance  depend  upon  the  existence  of 
particular  facts,  of  which  the  court  has  no  judicial  knowledge,  it  must  be 
left  to  the  jury:  CUison  v.  MUwauhee,  30  Wis.  316;  see,  however,  Peoria  v. 
Calhoun^  29  UL  317.  And  a  clear  case  should  be  made  out  to  authorize  an 
interference  by  them  on  the  ground  of  unreasonableneaa:  SL  Louis  v.  Weber ^ 
44  Mo.  547.  A  by-law  is  not  void  for  uncertainty  because  the  amount  of  the 
penalty  impoeed  for  its  violation  is  left  discretionary,  within  fixed  limits: 
I/untstnlle  v.  Phelps,  27  Ala.  55.  It  was  held  in  Goldsmith  v.  New  Orleans, 
31  La.  Ann.  646,  that  the  imposition  of  a  license  tax  by  the  authorities  of  a 
city  was  one  of  expediency  and  police  regulation,  of  which  the  city  author- 
ities were  the  sole  judges,  and  chat  the  judicial  tribunals  had  no  power  to 
control  them  in  the  exercise  of  this  discretion.  An  injunction  to  restrain  the 
collection  of  a  tax  fixed  at  two  thousand  five  hundred  dollars  a  year,  on  per- 
sons caiTjring  on  the  business  of  cofiee-house  or  saloon,  with  theatrical  per- 
formance attached,  was  denied.  So  long  as  a  municipality  keeps  within  fts 
lawful  power  to  tax,  the  courts  are  not  authorized  to  restrain  its  exercise  of 
that  powefr  on  the  ground  that  it  may  operate  to  create  a  local  prohibition  of 
a  lawful  pursuit:  Ex  parte  Schmidt,  2  Tex.  App.  196.  Where  a  charter  au- 
thorized the  common  council  to  license  the  retailing  of  spirituous  liquors,  it 
was  held  that  an  ordinance  prohibiting,  under  a  penalty,  the  sale  of  spirituous 
liquors  in  less  quantities  than  twenty  gallons,  was  unauthorized  and  void: 
Harris  v.  Intendant,  28  Ala.  577.  The  general  rule  iu  regard  to  the  reason- 
ableness of  by-Uws  is  stated  by  Mr.  Dillon,  in  his  excellent  treatise  on  mu- 
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nidpal  ootporatioxis,  aa  follows:  "Where  the  legislatare  in  terms  eonfera 
upon  a  monicipal  oorporation  the  power  to  pass  ordinances  of  a  specified  and 
defined  character,  if  the  power  thns  delegated  be  not  in  conflict  with  the 
conetittttiQn,  an  ordinance  passed  in  porsnance  thereto  can  not  be  impeached 
as  invalid,  because  it  wonld  have  been  regarded  as  unreasonable  if  it  had 
been  passed  under  the  incidental  power  of  the  corporation,  or  under  a  grant 
of  power  general  in  its  nature:"  Sec  328.  The  supreme  court  of  Oalifomia, 
Bustammg  a  conviction  under  an  ordinance  punishing  persons  visiting  places 
for  the  purpose  of  gambling,  adopted  the  language  quoted  above  with  ap- 
proval: Ex  parte  Chin  Tan,  February  4,  1882. 

Ordinances  in  Ck)NTRAVBNTioN  of  Commoit  or  Privatb  Biobts  asm  Void. 
As  a  natural  corollary  of  the  requirement  of  reasonableness,  it  follows,  that 
municipal  by-laws  which  are  in  contravention  of  common  rights  are  unanthor- 
iced  and  invalid.  This  was  held  of  a  by-law  prohibiting  all  persons  ezoept 
the  inhabitants  of  a  town  from  taking  fish  from  a  navigable  river  within  ita 
limits:  Hayden  v.  Noyee,  5  Conn.  391;  WiUard  v.  KUUngworth^  8  Id.  247; 
and  where  a  city  had  granted  to  a  street  railway  a  franchise  to  operate  a  road, 
using  a  double  track,  it  can  not,  after  the  company  has  proceeded  and  ex- 
pended money,  afterward  restrict  them  to  a  single  track  by  an  amendment 
to  the  ordinance  conferring  the  franchise:  BurUngUm  v.  Street  SaUwaif  Ox,  49 
Iowa,  144;  nor  can  an  ordinance  confer  a  right  to  obstruct  the  highway  or  the 
approaches  to  a  bridge  so  as  to  interfere  with  and  impede  public  travel:  SUwJk 
V.  St.  Louis,  85  HI.  377;  PetUa  v.  Johnson,  56  Ind.  139;  under  a  power  to 
regulate  wharves,  a  municipality  can  not  define  the  line  of  high- water  mark^ 
and  declare  the  erection  of  buildings  below  said  line  a  nuisance:  ^KuwriUe  v. 
Martinf  41  Id.  145;  a  municipal  oorporation  can  not  pass  ordinances  authoriz- 
ing the  sale,  without  notice  to  the  owner,  of  property  left  on  the  levee  beyond 
a  certain  time:  Lanfear  v.  Mayor,  4  La.  97;  S.  0.,  23  Am.  Dec  477;  an 
ordinance  imposing  a  tax  on  wagons  of  outside  residents  engaged  in  h»«iw»g 
into  and  out  of  the  city  is  void:  St.  Charles  v.  NoUe,  51  Mo.  122;  this  princi^ 
pie  does  not  apply  to  persons  whose  business  or  manufactory  is  outside  of  tba 
city  limits,  and  who  employs  wagons  in  delivering  his  wares  therein:  Afeat^ 
phis  V.  BattaUe,  8  Heisk.  624;  Edenton  v.  Capeheart,  71  N.  C.  156;  municipsa 
ordinances  are  not  permitted  to  include  the  regulation  or  prohibition  of  bury- 
ing-grounds  outside  of  the  corporate  limits:  Berlin  v.  Anderson^  28  Ind.  79s 
but  within  the  limits  of  the  oorporation*  the  burial  and  interment  of  the  dead 
ii  an  appropriate  subject  of  regulation  by  ordinance:  Council  v.  Baptist  Chmrch^ 
4  Strobh.  L.  306;  Coates  v.  Maifor,  7  Cow.  585;  Commonwealth  v.  ^oAey,  9 
Gush.  408;  Bogert  v.  IndianapoUs,  13  Ind.  134;  New  Orleans  v.  St,  LomU 
Church,  11  La.  Ann.  244;  Presbyterian  Church  v.  Mayor  qfNew  Tork,  5  Cknr« 
538;  CommonweaUh  v.  Goodrich,  13  Allen,  546;  Mosgrooe  v.  CaihoUe  Okmreh, 
10  La.  Ann.  431;  but,  in  Charlestown  v.  Murray,  16  Pick.  121,  it  was  ex- 
pressly held  that  such  restraints  must  be  reasonable,  and  that,  save  so  fisr  aa 
it  related  to  populous  sections  of  the  city,  an  ordinance  foriiidding  boriala 
within  its  corporate  limits  was  void;  the  erection  of  a  private  hospital  within 
the  limits  of  a  city  was  declared,  in  Milne  v.  Davidson,  5  Mart.  409;  S.  C,  16 
Am.  Dec.  189,  to  be  within  the  purview  of  municipal  anthoritf ,  so  far  as  to 
enable  a  by-law  to  be  passed  imposing  upon  such  xnstitutians  an  entire  aad 
total  prohibition.  An  ordinance  authorizing  an  arrest  without  a  warrant  la 
in  contravention  of  the  general  law  of  the  land,  and  is  therefore  void:  JTwoeD* 
ville  v.  Vichers,  B  Ooldw.  205;  Judson  v.  Beardon,  16  Minn.  431.  How  £ar 
by-laws  contravene  common  rights  so  as  to  enable  the  courts  to  dechue  them 
/oid,  is  a  principle  which  naturally  will  not  admit  of  any  uniform  and  unf. 
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venal  rale.  The  polioe  powers  of  mnnicipai  oorporations  are  both  extensive 
and  indefinite.  It  seems  that  by-laws  which  are  lawfal,  reasonable,  uniform, 
fair,  and  impartial,  and  which  are  passed  in  the  ezerdse  of  the  proper  police 
powers  of  the  corporation,  will  be  sustained,  although  they  prohibit  that 
which  might  be  otherwise  lawfully  done.  This  was  substantially  the  lan- 
guage of  the  court,  in  State  v.  Fisher ^  52  Mo.  177,  sustaining  the  power  of  a 
municipality  to  forbid  tile  purchase  of  the  carcasses  of  dead  animals  for  the 
purpose  of  boiling,  steaming,  and  rendering  them,  and  prohibiting  them  from 
being  boiled,  steamed,  and  rendered,  within  certain  limits. 

Municipal  Oboinancbs  hat  Bbguulte  bxtt  not  Rbstrain  T&adx. — Ordi- 
nances in  restraint  of  trade  will  be  declared  void :  St,  Paul  v.  Trtieger,  25  Mina 
248;  StcUe  v.  Fuher,  52  Mo.  174;  Burling  v.  West,  eupra;  St,  Louis  v.  Grane,  46 
Mo.  574;  Hayes  v.  Appktotiy  24  Wis.  543.  In  Ex  parte  Frank,  52  Gal.  606,  de- 
claring an  ordinance  void,  which  exacted  a  license  for  selling  goods,  and  fixed 
one  rote  of  lioense  for  selling  goods  within  the  corporate  limits,  or  in  traM»Uu 
to  the  city,  and  another  and  much  larger  license  for  selling  goods  not  within 
the  city,  or  in  trarksitu  to  it,  the  court  said:  *'The  ordinance  in  question  ii 
flagrantly  unjust,  unequal,  and  partiaL  It  discriminates  between  merchants 
of  the  same  place,  dealing  in  the  same  kind  of  merchandise,  for  no  better 
reason  than  that  one  deals  in  goods,  either  actually  in  the  corporate  limits  or  in 
transilUj  under  a  bill  of  lading,  while  the  other  deals  in  goods  outside  the  cor- 
porate limits,  and  not  »/i  transitu,  under  a  bill  of  lading.  If  this  kind  of  dis- 
crimination be  Intimate  and  valid,  there  is  no  reason  why  a  merchant  having 
his  goods  in  a  warehouse  on  a  particular  street  might  not  be  required  to  pay 
a  lioense  fee  of  ten  thousand  dollars,  while  another  merchant  doing  the  same 
kind  of  business,  in  the  same  city  and  with  his  goods  stored  in  another  street, 
would  be  required  to  pay  only  ten  dollars.  It  also  contravenes  the  public 
policy  of  the  state,  in  that  it  obstructs  commercial  intercourse  between  the 
principal  seaport  city  of  the  state  and  the  interior;  the  policy  being  to  foster 
and  enoourage  commercial  intercourse  and  a  free  interchange  of  commodities 
between  the  several  sections.  It  is  in  restraint  of  trade,  in  that  it  exacts  a 
h^avy  tribute  from  the  owner  of  goods  outside  the  corporate  limits  and  not  in 
transitu,  as  a  condition  on  which  he  shall  be  allowed  to  ofier  them  for  sale  in 
the  principal  city  and  seaport  of  the  state."  The  principle  of  this  case  was 
also  declared  in  Nashvilte  v.  AUhrop,  5  Coldw.  554,  in  which  an  ordinance  im- 
posr  ng  a  lioense  fee  and  discriminating  between  merchants  and  manufacturers 
ren  ling  outside  the  limits  of  the  city,  and  other  persons  of  the  same  dass  re- 
sidieg  within,  was  held  to  be  beyond  the  authority  of  the  council.  An  ordi- 
nao^e  restraining  a  merchant  or  dealer  in  family  groceries  from  sellixig  vegeta- 
bler  at  his  place  of  business  during  market  hours,  was  held  to  be  in  restraint 
of  ^rade  and  unauthorized:  CaldweU  v.  AUon,  33  UL  416;  but  an  ordinance 
req^uring  the  taking  out  of  a  lioense  by  persons  engaged  in  transporting  coal 
in  wagons  from  point  to  point  within  a  city  is  not  so:  Ckurtside  v.  East  St, 
tiCvis,  43  Id.  547;  nor  sn  ordinance  prohibiting  all  hawking  and  peddling 
about  the  streets  of  meat,  game,  and  poultry:  Shdton  v.  MoHnU,  30  Ala.  540; 
nor  one  providing  that  no  person  should  keep  a  butcher's  stall  or  vend  fresh 
m^iits,  in  less  quantities  than  the  quarter,  without  lioense  taxed  at  two  hun- 
dred doUais:  St,  Pastl  v.  Coulter,  12  Minn.  41;  and  the  keeping  of  markets 
wHhin  certain  prescribed  limits  may  be  forbidden:  State  v.  Cfiseh,  31  La.  Ann. 
64.4. 

Ordinanoes  creating  a  monopoly,  or  vesting  in  particular  persons  the  sole 
and  exclusive  right  to  cany  on  a  business,  are  void:  Oale  v.  Kalafnaxoo,  23 
Mich.  344;  S.  C,  9  Am.  Bep.  80;  Logan  v.  Pyne,  43  Iowa,  524;  S.  C,  22 
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Am.  Bep.  261;  Chicago  v.  Ramp/,  45  HI.  90;  Tugman  v.  Chicago,  78  Id.  4a>. 
This  principle  ia  admitted  where  the  power  to  grant  licenses  is  confeired;  bnt 
it  is  said  that  the  power  to  grant  or  refuse  licenses  will  enable  the  corporatioo 
to  grant  an  exclusive  license:  Burlington  Ferry  v.  Dcufis,  48  Iowa,  133;  sec 
Norwich  Om  Light  Co,  v.  Norwich  CUy  Gas  Co,,  25  Conn.  19.  The  power  to 
establish  and  keep  up  a  market  will  enable  the  corporation  to  prohibit  the 
sale  of  marketable  articles  elsewhere  during  market  hours.  Regulations  of 
this  character  are,  if  reasonable,  an  exercise  of  the  proper  police  powers  of 
the  corporation,  and  are  not  in  restraint  of  trade:  BvffaJbo  v.  Webster,  10  Wend. 
100;  Bush  V.  Seabury,  8  Johns.  418;  Dunliam  v.  Rochester,  5  Ck>w.  462;  Bowling 
Oreen  v,  Carson,  10  Bush  (Ky.),  64;  Si,  Louis  v.  Jackson,  25  Mo.  37;  St,  Louii 
y,  Weber,  44  Mo.  547;  Le  Claire  v.  Davenport,  13  Iowa,  210;  Davenport  v.  Kel-' 
ley,  7  Id.  102.  This  power  has  not  been  admitted  in  all  casee.  The  decisions 
are  not  uniform.  It  was  denied  in  the  following  cases,  that  the  power  to  reg- 
ulate markets  included  the  power  to  prohibit  sales  elsewhere.  Caldwell  v. 
AUon,  supra;  Bloomington  y.  WaU,  46  111.  489;  Betliune  v.  Hughes,  28  Ga. 
660.  In  the  case  of  In  re  Nightingale,  11  Pick.  107,  a  by-law  providing  that 
no  inhabitant  of  the  city  or  vicinity,  not  offering  for  sale  the  produce  of  his 
own  farm,  should  be  allowed  to  occupy  any  stand  in  certain  streets  designated 
as  a  market,  for  the  purpose  of  vending  commodities,  was  held  to  be  a  rea- 
sonable regulation  and  not  in  rest^^aint  of  trade.  So  also  in  Commonwealth  v. 
Rice,  9  Mete.  263,  a  similar  ordinance  providing  that  no  person  should  be  al- 
lowed to  occupy  a  stand  in  the  market  without  permission,  and  requiring  the 
derk  who  issued  permits  to  be  first  satisfied  that  the  articles  were  the  pro- 
duce of  the  applicant's  farm,  was  held  valid;  and  a  violation  of  its  provis- 
ions by  a  citizen  of  the  town  was  held  to  sustain  conviction  and  fine. 

LlCBNSINO  AND  RSOULATION  OF  TrADBS,  OoOUPATIONS,  ElCPLOTMBMTS,  AlTD 

Amusemxnts. — ^The  power  to  license  does  not  involve  authority  to  pvohibit- 
DilL  on  Munic.  Corp.,  3d  ed.,  367;  Hill  v.  Decatur,  22  Ga.  203;  Sweet  v 
Wabash,  41  Ind.  7.  That  is,  that  so  far  as  useful  trades  and  employments 
are  ooncemed,  the  power  to  license  them  means  a  power  of  regulation  meiefy, 
and  not  a  power  to  use  the  license  as  a  mode  of  taxation  for  the  purposes  of 
revenue:  Toungblood  v.  Sexton,  32  Mich.  406;  S.  C,  20  Am.  Rep.  654;  Kip  ▼. 
Paiterson,  2  Butch.  298;  Leavenworth  v.  Booth,  16  Kan.  627;  SL  Lousb  t. 
Wehrung,  46  HL  392;  Addison  v.  SasUnier^  19  CSaL  82;  Carter  v.  Dam,  16 
Wis.  298;  Welch  v.  Hotckkm^  39  Conn.  140;  8.  C,  12  Am.  Bep.  383;  SiaU 
V.  ffoboben,  33  K.  J.  L.  280;  North  Hudson  R.  R.  Co.  v.  Hoboben,  41  Id.  71; 
Johnston  v.  Macon,  62  Ga.  645;  Johnmm  v.  PkOaddj^isa,  60  Fa.  St.  445; 
Ooshsny.  Kern,  63  Ind.  468;  Ash  v.  People,  11  Mich.  347;  CkOmrs  v.  PtopU. 
Id.  43;  People  v.  Maiyor,  7  How.  Pr.  81;  8t,  Louis  t.  Bireher,  7  Mo.  App.  169; 
St.  Louis  V.  Boatmen's  Ins.  Co,,  47  Mo.  150;  SL  Louis  v.  Marine  Ins  Co.,  Id. 
163;  New  York  v.  Second  Avenue  R,  R.  Co.,  32  K.  Y.  261.  Special  oouti- 
tutional  provisions  concerning  taxes  have  been  held  to  have  no  appUcatioa 
to  licenses:  Leavenworth  v.  Booth,  15  Kan.  627;  Washington  v.  State^  13  Ark.' 
752;  HcXberg  v.  Macon,  55  Miss.  112;  Johnston  v.  Macon,  supra;  Brighl  ▼• 
McCuUough,  27  Ind.  223:  People  v.  Coleman,  4  OaL  46;  New  OrlsoMs  ▼.  Xa. 
Savings  Bank,  31  La.  Ann.  637. 

The  power  to  license  must  be  plainly  conferred  or  it  will  not  be  held  to 
exist.  The  general  power  to  pass  such  by-laws  as  the  welfare  of  the  oooi- 
munity  may  require,  not  inconsistent  with  general  laws,  will  not  confer 
authority  to  license:  Dill,  on  Munic.  Corp.,  8d  ed.,  361;  Z>iiiiJkH»  v.  Ruckeo- 
ter,  5  Cow.  462;  Plaquemine  v.  Roth,  29  La.  Ann.  261.  Under  authority  to 
license,  taxes  can  not  be  imposed,  and  the  power  to  tax  does  not  confer  the 
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withority  to  license,  the  objects  to  be  attained  in  the  exercise  of  these  powers 
not  being  the  same.  The  power  to  regnlate  does  not  confer  aathority  to 
license:  BurUngton  ▼.  Bvmgardner,  42  Iowa,  673.  A  power  to  suppress  and 
restrain  indndes  the  power  to  license:  Burlington  v.  Lawrence^  Id.  681; 
SmUk  ▼.  Madiaon,  7  Ind.  86;  Winooaki  v.  Oohey,  49  Vt.  282.  On  the  con- 
trary, in  Mississippi  the  power  to  tax  and  suppress  does  not  include  the 
power  to  license:  Leonard  v.  Canton,  35  Miss.  189.  When  the  power  is  con« 
feired  on  a  nranicipRl  corporation  to  license  aad,  regulate  occupations,  the 
whole  charter  and  the  general  legislation  of  the  state  pertinent  to  the  subject 
must  be  consulted,  in  order  to  determine  whether  the  power  ta  license  and 
regulate  includes  the  power  to  tax  occupationB  for  revenue  purposes:  San 
Jom  V.  S,  J.  A  S.  0.  R.  /?.  Co.,  63  CSal.  475. 

Regarding  public  amusements,  a  distinction  is  manifested  between  them 
and  ordinary  trades,  occupations,  and  employments.  **  The  power  to  license, 
regulate,  and  restrain  amusements,**  says  Mr.  Dillon,  *'itis  admitted,  will 
authorise  an  ordinance  taxing,  or  requiring  exhibitors  to  pay  a  specific  sum 
for  the  privilege,  thui  being  considered  as  a  means  of  regulating  and  restrain- 
ing them.  So  a  grant  of  power  to  a  city  or  town  to  license  exhibitions**  on 
such  terms  and  conditions  as  to  it  may  seem  just  and  reasonable,  *'  author- 
izes it  to  exact  money  for  the  license;  it  is  not  confined  to  regulating  time 
and  place,  establishing  police  regulations,  etc:**  Munic.  Corp.,  3d  ed.,  360; 
Hodge*  v.  Mayor,  2  Humph.  61;  Botton  v.  Schajfer,  9  Pick.  415.  The  im- 
portance and  force  of  the  principle  that  the  power  to  license  does  not  include 
the  power  to  tax  for  revenue,  rests  upon  the  fact  that  the  power  to  tax  must 
be  conferred  expressly.  Depue,  J.,  in  North  ffvdson  v.  Hoboken^  npra,  re- 
marked: *'  The  distinction  between  the  power  to  license,  as  a  police  regula- 
tion, and  the  same  power  when  conferred  for  revenue  purposes,  is  of  the 
utmost  importance.  If  the  power  be  granted  with  a  view  to  revenue,  the 
amount  of  the  tax,  if  not  limited  by  the  charter,  is  left  to  the  discretion  and 
judgment  of  the  mnnieipal  authorities;  but  if  it  be  given  as  a  police  pow«»r 
for  regulation  merely,  a  much  narrower  construction  is  adopted:  the  power 
most  then  be  exercised  as  a  means  of  regulation,  and  can  not  be  used  as  a 
source  of  revenue." 

Where  the  power  to  tax  occupations  is  conferred,  it  is  to  be  exercised  in 
oonf  oimity  with  constitutional  restrictions.  A  license  tax  on  business  callings 
need  not  embrace  all  classes  of  business.  It  is  essential  only  that  all  persons 
piaraning  the  same  occupation  shall  be  taxed  in  the  same  ratio.  So  a  license 
tax  graduated  acoording  to  the  monthly  sales  of  a  merchant  or  of  an  estab- 
liafament  is  not  unequal:  SacrameiUo  v.  Oroeher,  16  CSaL  19;  American  Union 
Sxprem  Co,  v.  SL  Joseph,  66  Mo.  675;  nor  imposiog  on  life  insurance  com« 
panies  an  amount  different  from  that  imposed  upon  fire  insurance  companies: 
Home  In$,  Co,  v.  Auguita,  60  Ga.  530.  So  a  license  tax  on  members  of  the 
bar  la  not  open  to  the  objection  of  inequality  because  it  requires  every  lawyer 
to  pay  the  same  amount  without  reference  to  the  amount  of  his  income:  8L 
Lome  v.  Btanberry,  69  Mo.  289;  Savannah  v.  Zftnes,  63  Oa.  616;  nor  is  such 
n  tax  unequal  whidi  taxes  each  memberof  a  firm  separately :  Lanier  v.  Macon, 

50  Id.  187. 

The  subject  of  licensing  the  sale  of  intoxicating  liquors  has  been  chiefly  one 
of  statutory  regulation.  The  dedsions  have,  therefore,  but  little  more  than 
n  local  application.  The  principal  limitation  to  which  municipalities  are  sub- 
ject in  this  matter  arises  in  determining  how  far  a  municipal  corporation  may 
lasae  a  license  when  there  \b  a  general  state  law  in  reference  to  the  subject. 
It  is  held  that  a  municipal  corporation  may  require  a  license  to  retail  spir- 
Itaoas  liquors  within  its  limita  from  a  person  who  had  abeady  procured  a 
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■tate  lioense  to  retail  within  the  ooonty:  West  ▼.  QrteavUU^  39  AUl  09;  Pekm 
V.  Smebeet  21  HI.  464;  Staie  v.  PlunheU,  3  Harr.  (N.  J.)  5;  Benefidd  y.  Hines^ 
13  La.  Ann,  420;  LouisviUe  v.  McKean,  IS  K  Mon.  9;  Burckftalter  v.  Me- 
ConneUtvUie,  20  Ohio  St.  308;  Wrighi  v.  Ma^or,  64  Ga.  645;  Ex  parte  SeSben- 
hauar,  14  Nev.  365.  Where  no  exprees  power  to  license  is  granted,  1ioeniwi» 
are  subject  to  regulation  by  general  law  only,  if  any  exist.  But  whenever 
the  power  is  expressly  granted,  then  the  right  to  exact  a  fee  under  the  gen- 
eral law  is  excluded:  Ordinary  y.  RetaUean,  42  Ga.  325.  When  the  mimici- 
pality  is  invested  with  a  geneond  power  to  license,  regulate,  or  entirely  pro- 
hibit the  sale  of  spirituous  liquors,  it  is  wholly  discretionaiy  with  the  muni- 
cipality to  license  and  regulate,  or  partially  or  entirely  prohibit  the  tntffic: 
Ounrwanaohn  v.  Sterling,  92  111.  669;  Kettering  v.  JaekaonmUe,  50  Id.  39; 
Marim  y.  People^  88  Id.  390.  Where  there  is  no  express  authority  given  to 
cities  and  towns  organized  under  general  laws  to  regulate  or  license  the  sale  of 
intoxicating  liquors,  no  such  license  can  be  required:  Cowleff  v.  RnuhmUe^  60 
Ind.  327;  Waiter  v.  Columbia  City,  61  Id.  24;  McFee  v.  Qreet^idd^  62  Ed.  21. 

FiKES,  Penaltixs,  akd  Fobfbitusbs  Imposkd  bt  Oboikakcb. — ^The  right 
to  make  by-laws  includes  without  further  express  grant,  the  incidental  right 
to  enforce  them  by  pecuniary  penalties:  DiU.  Munic  Corp.  33S.  Penalties 
must  be  reasonable^  What  is  reasonable  depends  on  the  nature  of  the  offeuae: 
JliobiU  v.  TuUle,  3  Ala.  137.  Where  the  charter  prescribes  the  manner  in 
which  by-laws  are  to  be  enforced,  it  operates  as  a  negative  on  any  other  man- 
ner of  enforcing  them  or  inflicting  any  other  punishment.  Thus  a  corporation 
having  authority  to  impose  a  penalty  for  violation  of  its  by-laws  can  not  pass 
a  by-law  subjecting  property  to  seizure  and  sale  or  dedaring  a  forfeiture: 
Hart  V.  Albany,  9  Wend.  471;  S.  C.  24  Am.  Dec.  166;  MiUs  v.  Chamberiain^ 
17  Wis.  446.  Municipal  ordinances  can  not  declare  a  forfeiture  of  property 
unless  that  power  is  granted  in  express  terms:  White  v.  TaUman,  2  Datch. 
67;  PhilUpa  v.  AUen,  41  Pa.  St.  481;  Donovan  v.  Viehburg,  29  Miss.  247.  An 
ordinance  authorizing  the  arrest  and  punishment  of  persons  keeping  or  visit- 
ing establishments  for  the  purpose  of  gambling,  does  not  authorize  the  seizore, 
detention,  or  destruction  of  the  instruments  used  for  gaming:  Ridgewaif  v^- 
West,  60  Ind.  371.  The  amount  of  the  penalty  imposed  may  be  left  discre- 
tionary within  fixed  limits,  as  a  sum  not  exceeding  a  certain  amount:  /funis' 
viUe  V.  Phelps,  27  Ala.  65;  Dill.  Munic.  Corp.  341.  In  StaU  v.  Zeigier^ 
32  N.  J.  L.  262,  it  was  held  that  an  ordinance  prescribing  a  penalty  "  not  ex- 
ceeding fifty  dollars"  for  an  offense,  was  void  for  imcertainty.  This  was  the 
English  rule,  but  Mr.  Dillon  does  not  regard  it  as  ))eing  sound  in  principle. 

Ordinances  relative  to  seizure  and  impounding  of  animals  should  require 
notice  to  be  given  to  the  owner,  or  else  some  judicial  proceeding  prior  to  for- 
feiture and  sale.  In  Donovan  v.  Viehburg,  supra,  holding  an  ordinanoe 
directing  a  seizure  and  sale  of  hogs  found  running  at  Large  within  the  city 
limits,  void  because  no  such  power  was  cotof erred,  the  court  said:  '*  The  or- 
dinance deprives  the  citizen  of  his  property  without  notice  or  trial,  and  with- 
out the  opportunity  to  protect  his  rights,  and  of  course  without  due  coarse  of 
Uw.  If  such  a  power  had  been  expressly  conferred  by  the  act  of  the  legisla- 
ture incorporating  the  city,  it  would  have  been  obnoxious  to  the  provisioiis  of 
the  constitution  and  void:  and  much  leas  can  it  be  justified  under  any  general 
powers  conferred  upon  the  corporation  by  their  charter.'*  This  principle  is 
followed  in  Daiet  v.  People,  61  111.  286;  Poppen  v.  Holmes,  44  Id.  302;  IVUIU 
V.  Legris,  45  Id.  289.  It  has  been  held  that  ordinarily  there  need  be  no  ju- 
dicial condemnation  of  the  property.  Previous  notice  to  the  owner  is  soffi. 
aent:    Whitfield  v.  Longest,  6  Ired.  286;  OtmeUink  v.  Campbell^  4  Iowa»  290. 
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Bnt  in  Roat  ▼.  Mayor,  15  La.  129,  an  ordinance  enforcing  a  penalty  by  for- 
feitare  and  tale  witiioat  a  trial  in  dne  coarse  of  law,  was  held  to  be  in  oontra- 
▼ention  of  the  oonatitatiQn.  The  power  to  enforce  penalties  by  imprisonment 
does  not  exist  nnlesa  authority  is  expressly  given,  and  then  before  it  can  be 
exercifled  there  mnst  be  a  judicial  ascertainment  by  a  competent  tribunal  or 
magistrate  of  the  guilt  of  the  party:  Dill.  Munic.  Corp.,  3d  ed.,  853;  BHea- 
wick  T.  BruMwiet,  51  Ga.  ^39;  S.  C,  21  Am.  Rep.  240. 

Ordznanoes  Definino  akd  PmnsHiNO  Public  Oywksses, — Municipal  oor- 
porations  may  declare  certain  acts  to  be  unlawful.  The  extent  of  the  author- 
ity to  exercise  this  power  depends  upon  the  form  and  language  of  its 
oiiarter.  There  are,  however,  some  general  restrictions  attached  to  this 
power,  the  principle  of  which  arises  from  the  relation  of  municipal  ordinances 
to  general  laws.  The  question,  whether  the  same  act  can  be  punished,  once 
under  a  general  law  forbidding  it»  and  also  under  a  municipal  ordinance  re- 
lating to  the  same  offense,  has  given  rise  to  some  difference  of  opinion.  The 
cases  on  this  subject  can  scarcely  be  reconciled.  .  Referring  to  this  topic,  Mr. 
Dillon  says:  "In  view  of  the  somewhat  strict  construction  of  grants  of  cor- 
porate powers,  and  of  the  subordinate  nature  and  purposes  of  by-laws,  the 
following  rules,  although  seeming  to  rest  on  sound  principles,  are,  in  view  of 
the  dftcisions,  stated  with  some  distrust  of  their  entire  correctness:  1.  A 
general  grant  of  power,  such  as  mere  authority  to  make  by-laws,  or  authority 
to  make  by-laws  for  the  good  government  of  the  place,  and  the  like,  should 
not  be  held  to  confer  authority  upon  the  corporation  to  make  an  ordinance 
punishing  an  act — ^for  example,  an  assault  and  battery — which  is  made  pun- 
iahable  as  a  criminal  offense  by  the  laws  of  the  state.  The  intention  of  the 
states  that  the  general  laws  shall  not  extend  to  the  inhabitants  of  municipal 
corporations,  or  that  these  corporations  shall  have  the  power,  by  ordinance, 
to  supersede  the  state  law,  will  not  be  inferred  from  grants  of  power,  general 
in  their  character;  nor  will  such  authority  in  the  corporation  be  held  to  exist 
as  an  implied  or  incidental  right.  2.  Where  the  act  is,  in  its  nature,  one 
which  constitutes  two  offenses,  one  against  the  state  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized  to  pun- 
ish it,  though  it  be  also  an  offense  under  the  state  law;  but  the  legislative 
intention  that  this  may  be  done  should  be  manifest  and  unmistakable,  or  the 
power  in  the  corporation  should  be  held  not  to  exist.  3.  Where  the  act  or 
matter  covered  by  the  charter  or  ordinance,  and  by  the  state  law,  is  not 
essentially  criminal  in  its  nature,  and  is  one  which  is  generally  confided  to 
the  supervision  and  control  of  the  local  government  of  cities  and  towns,  but 
is  also  of  a  nature  to  require  general  legislation,  the  intention  that  the  mu- 
nicipal government  should  have  power  to  make  new,  further,  and  more 
definite  regulations,  and  enforce  them  by  appropriate  penalties,  will  be  in- 
ferred from  language  which  would  not  be  sufficient  were  the  matter  one  not 
specially  relating  to  corporate  duties,  and  fully  provided  for  by  the  general 
laws."    Also,  Cooley  Const.  Lim.  198. 

In  Georgia,  there  being  a  general  law  against  harboring  seamen,  the  city  of 
Savannah  enacted  an  ordinance  defining  the  same  offense,  and  prescribing  a 
punishment.  The  court  in  holding  this  ordinance  to  be  void  said,  per  Lump. 
kin,  J. :  "Under  the  general  grant  of  power  delegated,  the  city  authorities  may 
cover  all  cases  not  provided  for  by  the  paramount  authorities  of  the  state. 
All  their  ordinances  regulating  cemeteries,  commons,  markets,  vehicles,  fines, 
exhibitions,  lamps,  licenses,  water  works,  watch,  police,  city  taxes,  city  offi- 
cers, health,  nuisances,  are  legitimate  and  proper.  Nay,  I  might  go  further, 
and  concede  that  where  a  state  law  defines  an  offiaose  generally,  and  prescribea 
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a  pnoiahment  without  reference  to  the  place  where  it  ia  committed,  in  town 
or  oonntry,  and  the  act,  when  committed  in  the  streets  and  public  places  o! 
the  city,  would  be  attended  with  circumstances  of  aggravation,  such  as  an 
affiray,  for  instance,  the  corporate  authorities,  with  a  view  to  suppress  this 
special  mischief,  might  probably  provide  against  it  by  ordinance.    Bat  this  is 
going  quite  far  enough:"  Savatinah  v.  Huaaey^  21  Ga.  80.    And  in  the  same 
state,  in  VoMn  v.  ^u(7usta>  38  Id.  542,  the  question  was  presented,  whether 
the  dty  could  fine  a  citizen  for  refusing  to  abate  a  nuiBance,  which  was  also 
made  penal  by  the  state  laws.    It  was  held  that  the  authority  of  the  dty 
council  could  not  extend  further  than  to  bind  the  offender  over  to  answer  in 
a  court  having  jurisdiction  of  the  ofiense.    This  doctrine  is  followed  in  £e»dk 
Y.  OeorgtOf  53  Id.  73.    Keno,  being  a  game  punishable  by  general  law,  can  not 
be  made  so  by  ordinance:  New  Orleam  v.  MiUeTf  7  La.  Ann.  651;  same  as  to 
willful  injuries  to  property:  Waahington  v.  Hammond,  76  N.  0. 33.    A  by-law 
is  abrogated  by  a  general  law  subsequently  passed  relative  to  the  same  offense, 
and  a  prosecution  under  it  can  not  be  maintained:  Southpori  v.  Offden,  23 
Conn.  128.    License  from  dty  will  not  protect  the  holder  from  indictment  by 
the  state  for  same  act  prohibited  by  state  law:  Dams  v.  State,  4  Stew.  &  P.  83. 
The  weight  of  authority  is  contrary  to  the  view  of  the  learned  judge  in  the 
Georgia  case.    There  is  no  doubt  that  an  act  made  punishable  by  state  law 
may  be  forbidden  by  ordinance,  and  penalties  inflicted  for  its  violation.    And 
it  seems  that  the  court  that  shall  first  obtain  jurisdiction  may  punish  to  the 
extent  of  its  power:  Riee  v.  State,  3  Kan.  141 .    New  and  additional  penalties 
may  be  imposed  upon  acts  already  penal  by  state  laws:  State  v.  Ludwig,  21 
Minn.  202;  nor  is  the  corporation  limited  or  restricted  to  the  same  penalties 
imposed  by  the  general  law:  Baldwin  v.  Murphy,  82  HL  485.    Ordinances  are 
not  void  or  inoperative  because  the  acts  forbidden  by  them  are  also  forbidden 
by  a  general  law  applicable  to  the  whole  state:  PaUnsky  v.  People,  18  N.  Y. 
S.  C.  390;  State  v.  Plunkett,  3  Harr.  (N.  J.)  5;  United Statee  v.  ffol^f,  3  Cranch 
0.  C.  656;  McLaughlin  v.  Stephens,  2  Id.  148;  Brooklyn  v.  Lounbu,  31  Barb. 
282;  Zimmerman  v.  Otoene,  24  Mo.  94;  State  v.  Pollard,  6  R.  I.  290;  Brown- 
vUle  V.  Cooh,  4  Neb.  101;  Bogers  v.  Jones,  I  Wend.  237;  S.  C,  19  Am.  Dec. 
493;  IJowe  v.  Plain/ield,  37  N  J.  L;  145.    Under  the  power  to  pass  by-laws 
for  the  enforcement  of  good  order,  a  town  may  impose  a  fine  for  assault  and 
battery,  although  the  offense  is  also  a  crime  against  the  laws  of  the  state; 
nor  will  judgment  of  conviction  in  the  state  courts  bar  another  prosecution 
before  those  of  the  corporation:  Mayor  v.  Alkure,  14  Ala.  400;  Amboy  v. 
Sleeper,  31  HI.  499.    Although  general  law  requires  procedure  by  indictment, 
munidpal  ordinance  may  provide  that  prosecution  may  be  made  by  informa- 
tion.    A  general  law  and  an  ordinance  may  have  a  concurrent  operation,  but 
if  an  offender  be  first  proceeded  against  by  the  munidpality,  a  subsequent  pros- 
ecution by  the  state  is  barred:  State  v.  Cowcm,  29  Mo.  330.    The  minimum 
penalty  provided  by  general  law  can  not  be  increased  by  ordinance:  Peters- 
hurg  V.  Metzher,  21  IlL  205.    Power  to  pass  laws  concurrently  with  state  leg- 
islature concerning  public  offenses  can  not  arise  by  mere  implication:  March 
V.  Commonwealth,  12  B.  Men.  25.    An  act  violating  both  a  state  law  and  a 
municipal  police  regulation  is  punishable  imder  either  or  both,  and  convictiou 
under  one  does  not  bar  prosecution  under  the  other:  Hamilton  v.  State^  3  Tex. 
Ct.  App.  643.     A  munidpal  corporation,  under  the  power  to  prohibit  pnu> 
tioes  against  good  morals  or  public  decency,  may  declare  the  utterance  of  pro- 
fane language  to  be  a  public  offense,  whether  uttered  frequently  or  only  o&oo 
by  the  same  person:  Ex  parte  Delaney,  43  Gal.  478.    The  fact  that  violation 
of  an  ordinance  involves  a  common  law  offense,  does  not  render  it  invalid: 
StaU  V.  WUUams,  11  &  G.  288. 
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It  WB8  remarked  by  the  ooort  in  State  y.  Oordon^  GO  Mo.  685,  referring  to 
the  question  how  far  an  act  might  be  made  punishable  both  by  state  law  and 
ordinaaoe:  "  The  legislature  has  an  undoubted  right,  in  reference  to  statutory 
misdemeanors,  to  say  in  what  particular  jurisdiction  they  shall  be  tried,  and 
to  make  that  jurisdiction  exclusive  of  all  others.  When  the  power  to  hear 
and  determine  these  minor  offuises  is  given  to  a  municipal  corporation,  but 
no  words  of  exclusion  or  restriction  are  used,  the  remedies  between  the  state 
and  the  corporation  will  be  construed  to  be  ccmcunent;  but  where  the  mani- 
fest intention  is  that  the  prosecution  shall  be  limited  exclusively  to  one  juris- 
diction, that  intention  must  prevail."  See  also  State  v.  Cruimmey,  17  Minn. 
72;  Mobile  v.  Bwse,  8  Ala.  515;  Mayor  r.  MtdUne,  18  Id.  841;  Shaper  v. 
Mwrnnoy  17  Md.  881. 

When  an  act  is  permitted  by  state  lawit  can  notbe  prohibited  by  ordinance. 
The  municipality  can  not  prc^bit  that  which  the  state  has  licensed.  The  de- 
cision in  the  principal  case  proceeded  upon  this  ground,  and  it  is  supported 
elsewhere.  In  Wood  v.  BroohljpHf  14  Barb.  425,  the  validity  of  an  ordinance 
passed  by  a  municipal  corporation  forbidding  the  sale  of  spirituous  liquors  on 
Sunday  under  a  penalty,  was  called  in  question  by  an  attempt  to  enforce  it 
against  keepers  of  inns  and  taverns,  licensed  by  the  state.  The  court  said: 
**  Licensed  innkeepers  are  authorised  to  sell  strong  and  spirituous  liquors,  to 
be  drank  in  their  houses,  without  restriction,  on  week  days,  and  to  lodgers 
and  lawful  travelers  on  the  Sabbath.  Had  the  revised  statutes  simply  pro- 
hibited the  sale  of  spirituous  liquors  on  Sunday  to  any  but  lodgers  and  law- 
lawful  travelers,  it  might  possibly  have  been  competent  for  the  common  coun- 
cil, under  their  general  power  to  make  police  regulations,  to  extend  the 
prohibition  so  as  to  make  it  total  on  that  day.  At  any  rate  there  would  not 
have  been  a  direct  conflict.  But  the  revised  statutes  in  this  particular  are 
not  simply  prohibitory;  they  are  also  expressly  permissive.  They  anthoriis 
the  vendition  on  Sunday  to  certain  lodgers  and  travelers.  It  needs  no  rea- 
soning to  show  that  two  provisions,  one  permitting  and  the  other  prohibiting 
the  same  act,  are  in  direct  conflict  with  each  other."  Also  Jfayor  v.  NkhoU^ 
4  Hill,  200. 

Thx  fbihoipal  OAfii  18  CITED  in  iSfmfiA  V.  KnoxvUUt  8  Head,  245,  for  the  pur- 
pose of  determining  that  a  corporation  can  not  pass  by-laws  inconsistent  with 
the  constitution  and  laws  of  the  state,  and  that  by-laws  must  be  reasonable 
and  not  oppressive,  but  that  subject  to  these  restrictions,  the  power  to  pass 
by-laws,  and  to  enforce  them  by  penalties,  exists  in  all  municipal  corpora- 
tioos.  This  principle  was  applied  in  this  case  to  sustain  the  power  of  the 
municipality  to  require  all  houses  kept  for  the  retailing  of  spirituous  liquors, 
to  be  dosed  at  nine  o'dook  p.  m.  See  also  Hodgee  v.  Matyor  qf  NatkMe^  2 
Humph.  61,  deciding  that  the  corporate  power  to  license  is  not  affected  by  a 
gsnoral  law  making  exemptions  from  the  classes  of  business  subject  to  state 


Nona  AKD  GAsn  nr  this  Ssbob. — ^Power  of  municipal  corporatian  to 
declare  nulsaoce  by  ordinance:  MUine  v.  DooidMrn,  16  Am.  Dec.  102;  and  see 
PeopU  V.  Albatify,  27  Id.  05,  the  note  to  which  embraces  a  number  of  cases 
relative  to  the  general  powers  of  municipal  corporations;  ordinances  regulate 
ing  and  providing  for  expense  of  sidewalks:  Qoddard^  PeHUomer^  28  Id.  264, 
and  oases  cited  in  the  note  on  this  subject 
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Lawbexge  v.  State. 

[1  HUXPBBBTt,  228.] 

Gbabob  of  Labobht  mat  bb  Sustained  by  showing  the  stolen  property  to 
have  been  in  the  oonstructive  possession  of  the  owner. 

Plu>PiBiiT  Flaobd  in  a  Pabticulab  Placb  and  Inadvbbtkntlt  Fob- 
aoTTXN  by  the  owner,  is  oonstruotively  in  his  possession,  so  as  to  enftUe 
a  dharge  of  huveny  to  be  sustained  against  one  who,  nnder  anch  cmmm- 
stsnoea,  appropriated  it. 

Ebbob.    The  opinion  states  the  facts. 

R.  Mi  BurUm,  for  the  plaintiff. 

Hwn^hrejfi,  attorTiey-^enerdl,  for  the  state. 

By  Oonrt,  Bkesb,  J.  This  is  an  indictment  for  grand  larceny. 
Hie  plaintiff  in  error  was  a  barber,  and  had  a  shop  in  the  town 
of  Lebanon.  Muirhead,  the  prosecutor,  went  to  the  shop  of 
Lawrence  late  in  the  evening  for  the  purpose  of  having  his  hair 
trimmed.  This  oi>eration  having  been  i>erformed,  prosecutor 
took  out  his  pocket-book  in  order  to  pay  the  plaintiff  in  error, 
and  gave  him  a  one-dollar  bill,  but  the  latter  not  having  the 
change,  left  the  shop  for  the  purpose  of  procuring  it,  and 
prosecutor  remained.  When  the  prosecutor  took  out  his  pocket- 
book,  which  contained  four  hundred  and  eighty  dollars,  he  laid  it 
upon  a  table  in  the  shop.  On  the  return  of  the  plaintiff,  prose- 
cutor met  him  without  the  door,  received  his  change,  and  de- 
parted. On  retiring  to  bed  that  night,  at  nine  or  ten  o'clock, 
he  missed  his  pocket-book,  and  remembered  that  he  had  left  it 
on  the  table  in  the  shop.  He  then  went  to  the  shop,  where  he 
found  the  plaintiff,  who  denied  all  knowledge  of  the  pocket- 
book.  The  foregoing  is  a  sufBcient  statement  of  the  evidence  with 
reference  to  the  question  discussed  before  us.  Upon  this  part 
of  the  testimony,  his  honor,  the  circuit  judge,  charged  the  juiy, 
that  if  the  prosecutor  took  out  his  pocket-book  in  the  shop  of 
the  defendant  and  laid  it  upon  the  table,  and  the  defendant 
took  it,  unknown  to  the  prosecutor,  with  the  intention  of  con- 
verting it  to  his  own  use,  against  the  will  and  knowledge  of  the 
prosecutor,  and  whilst  the  prosecutor  was  in  the  shop,  that  he 
would  be  guiliy  of  larceny.  The  court  further  charged,  that  if 
the  prosecutor  had  taken  out  his  pocket-book,  and  laid  it  upon 
the  table  at  defendant's  shop,  and  left  it  there  and  went  away  out 
of  the  house,  it  would  still  be  a  sufBcient  constructive  possessioQ 
in  the  prosecutor  to  make  the  taking  and  converting  it  to  defend- 
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ant's  use  a  larceny,  if  such  taking  was  accompanied  with  the  inten- 
tion of  appropriating  the  bank  notes  to  his  own  use  without  the 
knowledge,  consent,  or  will  of  the  prosecutor.  The  defendant 
haying  been  convicted  by  the  verdict  of  the  jury,  and  having 
moved  the  court  for  a  new  trial,  which  was  refused,  he  brings 
his  writ  of  error  before  this  court;  and  here  it  has  been  argued 
with  much  zeal  and  ingenuity  by  his  counsel  upon  the  authoriiy 
of  Lcmg^s  case,  1  Hayw.  157,  note;  State  v.  Braden,  2  Tenn.  68; 
State  V.  Wright,  6  Terg.  156,  and  FeUer  v.  Staie,  9  Id.  397,  that 
to  constitute  larceny,  there  must  be  at  least  a  constructive  pos- 
session in  the  owner  of  the  goods  and  a  trespass  in  the  taking; 
and  this  is  certainly  so  upon  the  authority  of  the  cases  referred 
to.  But  the  question  before  us  is,  had  not  the  prosecutor,  un- 
der the  circumstances  proved,  a  constructive  possession,  so  as  to 
make  a  taking,  with  the  intention  to  appropriate,  a  trespass,  and 
therefore  a  larceny  ?  The  defendant's  counsel  answers  the  ques- 
tion in  the  negative,  and  strenuously  contends  that  the  prose- 
cutor, having  gone  away  from  the  shop  without  remembering 
that  he  had  left  his  pocket-book  behind  him,  the  same,  during 
the  time  his  mind  remained  in  that  state,  may  be  said  to  have 
been  lost;  and  that  it  has  been  determined  in  the  case  of  Porter 
V.  The  State,  Mart.  &  Y.  226,  that  the  fraudulent  appropriation 
of  lost  goods,  even  where  the  finder  knows  the  owner,  is  not 
larceny.  We  answer  that  the  pocket-book,  iinder  the  circum- 
stances proved,  was  not  lost,  nor  could  the  defendant  be  called 
a  finder.    The  pocket-book  was  left,  not  lost. 

The  loss  of  goods,  in  legal  and  common  intendment,  depends 
upon  something  more  than  the  knowledge  or  ignorance,  the 
memory  or  want  of  memory,  of  the  owner,  as  to  their  localiiy  at 
any  given  moment.  If  I  place  my  watch  or  pocket-book  under 
my  pillow  in  a  bed-chamber,  or  upon  a  table  or  bureau,  I  may 
leave  them  behind  me  indeed,  but  if  that  be  all,  I  can  not  be 
said  with  propriety  to  have  lost  them.  To  lose  is  not  to  place 
or  put  anything  ciuref uUy  and  voluntarily  in  the  place  you  intend 
and  then  forget  it,  it  is  casually  and  involiintarily  to  part  from 
the  possession;  and  the  thing  is  then  usually  found  in  a  place 
or  under  circiunstances  to  prove  to  the  finder  that  the  owner's 
will  was  not  employed  in  placing  it  there.  To  place  a  pocket- 
book,  therefore,  upon  a  table,  and  to  omit  or  forget  to  take  it 
away,  is  not  to  lose  it  in  the  sense  in  which  the  authorities  re- 
ferred to  speak  of  lost  properly;  and  we  are  of  opinion,  there- 
fore, that  there  was  no  error  in  the  charge  of  the  court  in  refer- 
ence to  the  facts  in  this  case,  and  we  afj^m  the  judgment. 
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Takino  of  Lost  Goods  by  Findxb  is  not  Labcknt,  if  withoat  felonlou 
intent,  tlMmgli  followed  by  a  felonious  asportation:  8iate  ▼.  Roper^  24  Am. 
Dec  268;  to  the  same  point  see  PtapU  v.  Andmon,  7  Id.  402;  Tf^  ▼.  People, 
12  Id.  176;  in  the  note  to  the  former  the  aathorities  are  cited  and  renewed. 
Cited,  in  Priteh^UY,  SieUe,  2  Sneed,  288,  to  indicate  that  to  oonstitote  larceny, 
the  goods  taken,  mnst  at  the  time  be  in  the  aotoal  or  oonstniotive 
of  some  other  peraon. 
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11  HuMPHBan.  aS9.J 
MunOIPAL  OOBPOBATION,  IF  AUTHORIZBD  BT  CBABTSB,  MAT  iMFOa  A  TaX 

on  the  privilege  of  selling  ardent  spirits,  for  the  parpoeea  of  leyeniie. 
Tazatiov  of  Salb  of  Liquobs  bt  MuzaoxPAUTY,  is  valid  against  an  faidiTid- 

nal  engaged  therein  nnder  a  license  from  the  state. 
Tax  Imposbd  bt  MmaoxPALnr  is  not  Void  as  opprsssive  and  onreasoiMible. 

unless  it  be  shown  that  the  amount  imposed  is  comparatively  in  eioesi 

of  that  which  the  necessities  or  interests  of  the  corporation  require. 
Plba  wmcH  Avxbs  that  a  Tax  is  Opfbbbsivb  A2n>  Unbqval  is  inanffidsntk 

unless  it  set  forth  other  facts,  from  which  it  may  be  determined  tiiat  tha 

tax  is  oppressive,  and  therefore  void. 

Bbbob.    The  opinion  states  the  facts. .  I 

W,  A.  Oook,  for  the  plaintiflh  in  error. 

Cahal,  for  the  defendant. 

By  Court,  Gbxen,  J.  This  is  an  action  of  debt  to  recoTer 
one  hundred  and  fifty  dollars,  the  tax  assessed  by  the  corpora- 
tion aforesaid  for  the  year  1837,  upon  the  defendant,  as  the 
keeper  of  a  grocery  for  the  retail  of  spirituous  liquors  in  the 
town  of  Columbia.  The  ordinance  laying  the  tax,  was  passed 
the  nineteenth  of  April,  1837,  and  is  as  follows:  *'  Be  it  or- 
dained by  the  authority  aforesaid,  that  a  tax  of  one  hundred 
and  fifty  dollars  be  and  the  same  is  hereby  levied  upon  each  and 
every  groceiy,  confectionery,  or  coffee-house  within  the  limits 
of  this  corporation  that  may  be  o}>ened  at  this  time,  or  that  may 
at  any  time  hereafter  be  opened  during  the  present  corporate  year 
for  the  purpose  of  retailing  spirituotis  liquors  by  measure,  drink, 
or  otherwise,  to  be  paid  in  cash  for  the  use  and  benefit  of  this 
corporation."  The  defendant  pleaded,  first,  nil  debei^  to  which 
there  was  an  issue;  secondly,  that  he  sold  liquors  by  Tirtue  of 
an  authority  and  license  under  the  laws  of  this  state.  To  this 
plea  the  plaintiff  demurred.  The  third  plea  alleges  that  the  tax 
of  one  himdred  and  fifty  dollars  is  oppressiye  and  unequal.  To 
this  plea  there  is  a  demurrer.  The  fourth  plea  alleges  that  the 
mayor  and  aldermen,  in  imposing  the  tax,  regarded  the 
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of  sellmg  liquor  not  as  a  la^rfol  trade  bat  as  a  Tioe.  To  tihis 
plea  there  was  a  demurrer.  The  fifth  plea  alleges  that  the  tax 
was  imposed  -with  a  Tiew  to  prohibit  the  defendant  from  pnrsa- 
ing  a  lawful  occupation,  and  not  for  the  purpose  of  raising  a 
revenue.  To  this  plea  there  is  a  demurrer.  The  sixth  plea 
alleges  that  the  tax  was  not  laid  to  carry  any  necessary  measure 
into  operation;  and  the  seventh  plea  says  the  corporation  had 
no  power  to  pass  the  ordinance;  to  each  of  which  there  are  de- 
murrers. The  court  gave  judgment  ui>on  the  demurrer  for  the 
defendant  on  the  ground  that  the  declaration  does  not  set  out  a 
good  cause  of  action.  From  this  judgment  the  phdntiff  ap- 
pealed to  this  court. 

The  charter  of  the  corporation  of  Oolumbiay  October,  1817, 
c.  143,  sec.  2,  expressly  confers  the  power  of  the  corporation  to 
lay  and  collect  taxes.  The  constitution,  article  2,  section  28, 
empowers  the  legislature  to  tax  privileges  in  such  manner  as 
they  from  time  to  time  may  direct.  By  the  act  of  1835,  c.  18, 
sec.  4,  retailing  spirituous  liquors  is  made  a  **  privilege,''  and 
taxed  as  such. 

There  is  no  question  then  but  that  the  corporation  had  the 
right  to  tax  tippling-houses  to  some  extent.  The  power  to  lay 
this  tax,  if  it  exist  at  all,  must  be  drawn  from  the  direct  taxing 
power  conferred  in  the  charter.  It  can  not  be  derived  from  the 
power  to  regulate  and  restrain  tippling-houses.  That  must  be 
done  by  such  ordinances  as  will  prevent  these  houses  from  be- 
coming disorderly,  and  imposing  penalties,  for  the  infraction  of 
such  laws.  The  taxing  power  cotQd  only  have  been  exercised 
in  reference  to  this  trade  as  a  lawful  occupation,  affording  to  the 
persons  who  follow  it  a  profit,  which  would  make  it  proper  they 
should  pay  a  tax  for  the  privilege.  By  the  twenty-eighth  section 
of  the  second  article  of  the  constitution  it  is  provided  that  all 
property  shall  be  taxed  according  to  its  value,  and  that  no  one 
species  of  property  from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  any  other  species  of  property  of  equal  value; 
but  the  legislature  may  tax  privileges  as  they  may  from  time  to 
time  direct.  The  twenty-ninth  section  of  the  same  article  provides 
that  counties  and  corporations  "  shall  taxproperty  according  to  its 
value,  upon  the  principles  established  in  regard  to  state  taxation." 
Nothing  is  said  in  this  section  in  regard  to  privileges,  and  therefore 
they  are  left,  in  regard  to  them,  to  the  exercise  of  a  sound  dis- 
cretion. It  would  be  safe  to  conform  the  exercise  of  this  power 
to  the  principles  established  in  regard  to  state  taxation,  and  to 
tax  privileges  in  the  proportion  they  pay  to  the  state.    But  a 
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want  of  exact  conformity  in  this  respect  would  not  make  the  tax 
void,  for  the  legislature  may  tax  privileges  in  what  proportion 
they  choose,  and  bo  may  corporations,  provided  the  inequality 
be  not  such  as  to  make  it  oppressive  on  a  particular  class  of  the 
community.  A  by-law  for  oppression  is  void:  Ang.  &  Ames, 
184. 

If ,  in  this  case,  it  were  shown  by  the  pleadings  what  amount 
of  revenue  was  needed  in  Oolimibia  for  canying  necessary  meas- 
ures into  operation  for  the  benefit  of  the  town,  and  what  tax  was 
paid  for  property,  and  what  for  other  privileges,  and  thus  it 
were  made  to  appear  that  the  taxes  were  so  unequal  as  to  make 
this  an  oppressive  tax,  we  should  have  no  difficulty  in  declaring 
the  ordinance  by  which  it  is  levied  void.  But  this  is  not  the 
case,  and  we  can  not  act  upon  what  we  may  suppose  the  fact  to 
be.  For  aught  we  know,  expensive  improvements  are  in  prog- 
ress, and  other  privileges  are  also  paying  high  taxes.  The  gen- 
eral statement,  in  the  third  plea,  that  the  tax  is  oppressive  and 
unequal,  is  not  an  allegation  of  facts  from  which  the  court  can 
say  it  is  oppressive  and  void.  The  other  pleas,  to  which  there 
are  demurrers,  are  manifestly  bad.  We  think,  therefore,  that  the 
declaration  contains  the  statement  of  a  good  course  of  action,  and 
that  no  one  of  the  pleas  to  which  the  plaintiff  demurred  constitutes 
a  good  defense  to  it,  and  therefore  the  court  erred  in  giving 
judgment  for  the  defendant. 

Reverse  the  judgment  and  remand  the  cause  to  be  proceeded 
in. 


See  Rdbhuon  ▼.  Moffor,  ant€y  625,  and  note. 

Ths  principal  oasb  is  cnTBD  in  Maiyor  v.  AUhrop^  5  Ooldw.  554,  deoiding 
that  a  mnnioipality  has  no  power  to  diacriminate  between  merohantB  and 
manafaotaren  and  other  dealers  residing  without  the  limits  of  the  city,  and 
members  of  the  same  class  residing  within;  and  also  In  S^mih  ▼.  KnoanSU^  3 
Head,  248,  to  the  point  that  a  by-law  must  be  reasonable,  and  not  opprea- 
siye;  cited,  too,  in  Adams  v.  SomerviUe,  2  Id.  363,  in  support  of  the  prin- 
ciple laid  down  by  the  court  in  that  case,  that  where  a  discretionary  power 
is  conferred  upon  a  municipal  corporation,  it  is  no  valid  objection  that  in  its 
exercise  the  municipality  proceeded  upon  a  difierent  principle  (nt  in  a  diilB^ 
ent  mode  from  that  adopted  by  the  legislature  in  respect  to  state 


Jenkcnb  V.  Atktnb, 

[1  HUMPKBxn,  29A.1 

AxTTHOBiTT  OF  AN  Attorxet  IN  FACT  Cbasbs  upou  the  death  of  his  prin* 
dpal. 

CoNTBACT  FOB  Sals  OP  La.vds  WITH  AN  Attobnet  IN  FACT,  which  was  not. 
consummated  until  after  the  death  of  his  principal,  can  not  be  enforced, 
though  the  partlo^  onntra^-^  in  lornnrauce  of  the  Drincipal's  death. 
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AnoBznn'  or  Fact  oaxt  not  Biooveb  thb  axoxesd  PuBGHAaa  Pbiob  in 
mich  case,  notwithstanding  he  has  since  obtained  the  title,  and  is  willing 
to  oonvey. 

Bill  in  equity.  Philpot  oonstitated  Jenkins  his  attorn^  in 
fact  for  the  sale  of  certain  lands.  In  porsnanoe  of  the  power, 
the  land  was  sold  to  Atkins  on  October  8, 1831.  Phili>ot  died 
on  October  2, 1831.  At  the  time  of  the  agreement  and  sale, 
both  the  contracting  parties  were  ignorant  of  the  fact  of  Phil- 
pof  B  death.  Jenkins  afterwards  obtained  the  title  to  the  land 
and  brings  this  suit  to  compel  Atkins  to  accept  the  land  and  pay 
over  the  purchase  money.    Bill  dismissed.    Oomplainant  ap- 

A.  W.  O,  IhUen,  for  the  complainant. 
J.  DwnUxp^  for  the  defendant. 

By  Court,  Obben,  J.  It  has  been  insisted  for  the  defendant 
in  this  case  that  there  was  no  mutualily  in  the  agreement  set  up 
in  the  bill,  and  that  therefore  he  is  not  bound  to  perform  it; 
while  the  complainant's  counsel  contends  that  Jenkins  was  per- 
Aonally  bound  by  the  contract  he  made  in  the  name  of  Philpot, 
because  of  his  want  of  authority  to  make  that  contract,  and 
therefore  the  defendant  is  liable  to  him,  and  hence  the  agree- 
ment creates  a  mutual  obligation. 

It  is  true  that  in  some  cases  a  party  who  assumes  to  make  a 
contract  in  the  name  of  another,  without  authority  to  do  so,  is 
liable  personally  to  fulfill  the  obligation  entered  into  by  him:  13 
Johns.  307;^  8  Johns.  Cas.  10.'  But  such  is  not  the  case  here. 
The  contract  was  made  in  good  faith  upon  the  supposition  that 
the  party  making  it  had  ample  authority.  But  the  fact  turned 
out  that  his  authority  had  recently,  and  without  the  knowledge 
of  the  parties,  ceased  to  exist  by  the  death  of  the  principal,  so 
that  no  right  was  communicated  to  the  thing  agreed  to  be  sold, 
and  consequently  there  cotQd  be  no  obligation  in  Jenkins  to 
make  a  title.  It  is  not  like  the  case  where  one  makes  a  bondfor 
money  in  the  name  of  another  without  authority.  In  such  case 
he  can  fulfill  the  contract  himself,  and  is  bound  to  do  it.  But 
when  one  undertakes,  as  attorney  in  fact  for  another,  to  sell  an 
article,  the  property  of  that  other,  he  communicates  to  the  pur- 
chaser no  right  to  the  thing  sold  unless  he  had  authority  to  seU 
it.  The  purchaser  cotQd  not  in  such  case  maintain  a  bill  to  en- 
force a  title  either  against  the  owner  or  the  pretended  agent. 
The  only  remedy  wotQd  be  at  law  for  damages.    But  these 

1.  WhSU  T.  SkiMMr;  S.  0.,  7  Am.  Den.  &il.  2  Fotttr  ▼.  Bbyt,  8  Johns.  Cas.  510. 
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qnestionB  oan  never  arise  except  where  a  remedy  is  songlit 
against  a  party  thus  assuming  to  contract  for  another.  In  this 
case  they  have  no  application.  The  defendant  did  not  contract 
with  Jenkins;  he  intended  to  contract  with  Phili>ot,  but  as  he 
was  dead  the  whole  agreement  was  void.  The  bond  of  the  de- 
fendant for  the  money  was  made  payable  to  Phili>ot,  and  if  he 
is  bound  to  take  the  land  the  other  is  bound  to  pay  the  money. 
But  to  whom  is  he  bound  to  pay  it?  Not  to  Jenkins  certainly. 
As  the  contract  was  to  pay  it  to  Philpot,  it  must  be  paid  to  him 
or  to  some  one  having  a  legal  or  equitable  right  derived  from 
him.  But  Jenkins  had  no  such  right,  and  there  is  no  principle 
upon  which  a  court  of  equity  can  decree  the  money  to  him.  As» 
therefore,  the  complainant  has  no  right,  legal  or  equitable,  to 
demand  the  money  that  Atkins  agreed  to  pay  Philpot  for  the 
land,  arising  either  from  his  connection  with  the  contract  as  the 
attorney  in  fact  of  Philpot  or  from  the  fact  that  he  has  subse- 
quently become  owner  of  the  land  and  is  willing  to  convey  it» 
there  is  no  equity  in  the  bill,  and  it  must  therefore  be  dinmiflBflA 
with  costs. 
Affirm  the  decree. 


GrrxD  IN  IHpkin  v.  Jamu,  1  Humph.  326;  S.  C,  poti,  652,  to  show  that 
upon  an  ezecotoiy  contract  for  the  sale  of  land,  where  the  vendcNr  had  no 
title  at  the  time  of  the  contract,  or  at  the  time  of  the  oommenoement  of  a 
rait  by  the  vendee  for  the  recovery  of  the  pnrchaae  money,  the  vendee  may 
maintain  Boch  action,  and  recover  the  money,  and  eqnity  will  not  oblige  hitt 
to  take  the  land,  though  the  title  be  offered  to  him. 


TUOEEB  V.   AtEINSOK. 

[1  HTTMPBBEn,  300.] 

SiTBTLUs  MoNxys  IK  THB  Hands  OF  A  Shsbiff  after  aatiafaotion  of  an 
ecntion,  are  snbject  to  attachment  by  a  creditor  of  the  exeoation  debtor. 

Ebbob.  Defendant,  as  sheriff,  on  December  14, 1888,  by  vir- 
tue of  an  execution,  levied  upon  and  sold  two  tracts  of  land 
owned  by  Bawlings,  to  satisfy  a  judgment  against  the  latter. 
After  payment  of  the  judgment  and  costs,  tiie  sum  of  three 
hundred  and  eighty-one  dollars  and  nineiy-one  cents  still  re- 
mained in  the  hands  of  the  sheriff.  Tucker  now  commenced  an 
action  by  attachment  against  Bawlings.  A  judgment  beings 
thereupon  rendered  against  Atkinson  as  garnishee,  the  latter 
appealed. 
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Humphreys,  for  the  plaintiff  in  error. 
H.  G.  Smiihy  for  the  defendant. 

By  Court,  Gbsen,  J.  The  question  for  decision  in  this  ease  is, 
can  sorplus  moneys  in  the  hands  of  a  sheriff  be  attached  by  a  cred- 
itor of  the  execution  debtor?  The  act  of  1817,  c.  54,  sec.  1,  pro- 
Tides,  whenever  any  sheriff,  etc.,  shall  sell  properly  by  virtue  of 
an  execution  for  more  than  sufficient  to  satisfy  said  execution  it 
shall  be  his  duty  to  pay  over  such  surplus  money  to  the  owner  of 
the  property  so  sold.  The  moment,  therefore,  that  the  sheriff  re- 
ceives alaiger  amount  of  money  for  property  sold  under  execution 
than  is  required  for  its  satisfiiction  he  is  bound  to  pay  it  over  to 
the  pariy  whose  property  was  sold.  The  reasons  that  have  been 
advanced  in  support  of  the  adjudications  which  protect  moneys  a 
sheriff  may  have  collected  by  virtue  of  an  execution  do  not  apply 
to  the  present  case.  These  are:  first,  that  the  process  of  the 
courts  would  be  obstructed,  and  their  judgments  rendered  inef- 
fectual; and  secondly,  that  the  money  is  in  the  custody  of  the 
law,  and  is  not  goods  and  effects  of  the  judgment  creditor:  8 
Mass.  294,  295.*  But  in  the  case  imder  consideration  the  pro- 
cess of  the  courts  can  not  be  obstructed  by  allowing  the  surplus 
money,  after  the  satisfaction  of  an  execution,  to  be  attached. 
The  sheriff  retains  an  amount  sufficient  to  satisfy  the  process  in 
his  hands,  and  it  can  not  be  affected  by  the  disposition  which  may 
be  made  of  the  surplus.  The  other  reason  that  money  collected 
by  execution  is  in  the  custody  of  the  law  has  as  Jittle  application 
to  this  case  as  the  one  already  noticed.  The  act  before  referred  to 
requires  the  sheriff  to  pay  it  over  to  the  party  whose  property  was 
sold.  He  is  not  required  by  the  process  to  make  such  surplus 
money,  but  it  comes  into  his  custody  incidentally,  and  is  not 
held  by  him  by  virtue  of  an  execution;  nor  is  the  sheriff  required 
to  return  such  surplus  money  into  court;  but  the  moment  he  re- 
ceives it  he  is  debtor  to  the  party  whose  property  was  sold,  and 
therefore  it  can  in  no  sense  be  said  to  be  in  the  custody  of  the 
law. 

The  act  of  1794,  c.  1,  sec.  19,  authorizes  an  attachment  against 
the  estate  of  an  absconding  debtor,  "  wherever  the  same  may 
be  found,  or  in  the  hands  of  any  person  indebted  to  or  having 
any  of  the  effects  of  the  defendant."  The  sheriff  being  debtor 
to  the  'paxij  whose  property  has  been  sold  1^  virtue  of  an  exe- 
cution against  him  for  the  surplus  money,  after  satisfying  such 
execution,  and  such  surplus  constituting  effects  of  the  debtor  in 

1.  wader  T.  BaiUv, 


€52  Pipkin  v.  Jahes.  [Tenn. 

his  hands,  such  money  may,  according  to  the  e^qpress  words  of 
the  statute,  he  attached  in  his  hands. 
Let  the  judgment  be  affirmed. 


OiTKD  Ajn>  APFBOYED  in  Drone  y.  MeOavoek^  7  Hnmph.  132,  and  distin- 
guiahed  for  the  parpoae  of  showing  that  the  dark  of  a  ooart  la  not  liable  to 
garnishment  npon  an  execation  for  moneys  in  his  hands  as  deric,  and  which 
he  holds  snbjeot  to  the  order  of  oonrt,  in  respect  to  the  person  to  whom  he 
shall  pay  it.  The  sitaation  of  a  sheriff  having  in  his  hands  an  OTerplos 
above  what  is  necessary  to  satisfy  an  execation,  and  that  of  a  clerk  of  ooart 
who  reodves  money  by  Tirtae  of  his  office,  the  court  in  this  case  says  are  not 
the 


Pipkin  v.  James. 

[1  HuMWUueiB,  82S.3 

MniosAxnux  of  Ck>NTBAOT  FOR  Sale  of  ak  IxroBMar  nr  Lavds  which 
consirted  merely  of  an  invoice  commendng  with  the  wordi,  "Invoice  of 
articles  porohased  by  8.  Pipkin  and  B.  Oliver  of  Wm.  R  James,  this 
twenty-ninth  Angnst,  1836,"  and,  after  spedfying  nomeroas  articles, 
condading  with  the  words,  "One  ice-hoase  and  lot^  one  hundred  and 
forty  dollars,"  is  not  a  snffident  memorandam,  within  the  statate  of 
fraadi,  to  bind  the  purchaser  in  respect  to  the  resl  property,  and  he  may 
recover  the  parchase  money  paid  hereon. 

MONST  Paid  ok  ak  Ezeoutort  Oontbaot  to  convey  lands  to  whidi  tho 
defendant  had  no  titie,  may  be  recovered  in  aasampdt^ 

Absumpset.    The  opinion  states  the  facts. 

W.  O.  Dwfdap:  for  the  plaintiff. 

D,  Fentress,  for  the  defendant. 

By  Court,  Tdblbt  ,  J .  This  is  an  action  faron^t  by  the  plaintiff 
to  recover  a  sum  of  money  paid  as  the  oonsideiation  of  the  pur- 
chase of  an  ice-house  and  lot,  upon  two  grounds:  1.  That  the 
contract  is  void  by  the  operation  of  the  statute  of  frauds  and 
perjuries.  2.  That  the  defendant  had  not,  at  the  time  of  the 
sale,  nor  yet  has,  any  title  to  the  property  sold.  It  appears 
from  the  proof  that  the  plaintiff  and  one  R.  Oliver  had  pur- 
chased from  the  defendant  a  quantity  of  groceries  and  an  ice- 
house and  lot,  and  that  E.  P.  Neily,  at  the  request  of*  both  par- 
ties, made  out  an  invoice  or  memorandum  of  the  different 
articles,  which  was  headed  with  the  following  words :  **  Invoice  of 
articles  purchased  by  S.  Pipkin  and  B.  Oliver  of  Wm.  B.  James, 
this  twenly-ninth  August,  1836."  After  enumerating  a  variety 
of  articles,  the  concluding  item  in  the  invoice  is  in  the  words 
and  figures  following:  "  One  ice-house  and  lot,  one  hundrod 


April,  1839.]  Pipkin  v.  James.  653 

and  forty  dollars."  This  is  the  only  note  or  memorandum  of 
the  contract  signed,  either  by  the  parties  or  any  other  person 
authorized  1^  them.  A  few  days  after  this  contract  was  made 
R.  Oliver  became  dissatisfied  with  it,  and  Isaiah  Flinn  agreed 
to  take  his  place,  and  the  notes  of  Pipkin  and  Flinn  were 
executed  to  the  defendant  for  the  purchase  money,  which  were 
paid  before  the  commencement  of  this  action.  It  also  appears 
from  the  proof  that  the  defendant  had  not  at  the  time  of  the 
contract,  or  at  the  commencement  of  this  suit,  any  title  what^ 
ever  to  the  lot  of  ground  ui>on  which  the  ice-house  was  built, 
and  had  refused  to  give  any  bond  binding  himself  to  convey  the 
same  to  the  plaintiff.  Upon  this  state  of  facts,  the  two  ques- 
tions are  presented  for  the  consideration  of  the  court:  1.  Is  the 
contract  for  the  purchase  of  the  ice-house  and  lot  void  by  the 
operation  of  the  statute  of  frauds  and  perjuries  ?  We  think  it 
is.  The  statute  provides  that  no  action  shall  be  brought  upon 
any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
in  the  making  any  lease  thereof  for  a  longer  term  than  one  year, 
unless  the  promise  or  agreement  upon  which  said  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  pariy  to  be  charged  therewith  or 
some  other  person  by  him  thereunto  lawfully  authorized.  It  is 
contended  for  the  defendant,  that  the  entry  made  at  the  re- 
quest of  the  parties  in  the  inventory  of  articles  bought  by  the 
plaintiff  is  such  a  note  or  memorandum  of  the  contract  as  is 
required  by  the  statute.  We  do  not  think  so;  because,  in 
the  first  place,  it  is  proven  that  the  inventory  was  not  intended 
by  the  parties  as  a  note  or  memorandum  of  the  contract,  but 
merely  as  a  statement  of  the  amount  of  the  different  articles 
purchased,  with  the  view  of  ascertaining  the  aggregate  sum  for 
which  the  notes  were  to  be  executed;  and  because,  secondly,  if 
it  were  intended  as  a  note  or  memorandiun  of  the  contract  it  is 
void  for  uncertainty,  both  as  to  the  terms  of  the  contract  and 
the  description  of  the  property.  *^  The  note  or  writing  must 
specify  the  terms  of  the  agreement,  for  otherwise  all  the  danger 
of  perjury  which  the  statute  intended  to  guard  against  would  he 
let  in:"  Sug.  Ven.  89. 

A  writing  acknowledging  the  reception  of  a  sum  of  money, 
being  the  cash  part  of  the  consideration  on  a  sale  of  land  to  the 
plaintiff,  without  saying  more,  is  not  such  memorandum  as  will 
take  the  case  out  of  the  statute  of  frauds  and  perjuries:  4  Bibb, 
666.'   **  A  memorandum  of  the  sale  of  lands  to  be  effectual  must 

1.  EtliM  Y.  DeadwMn'M  Heirt,  4  Bibb»  466. 
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not  onlj  be  signed  hy  the  partj  to  be  ohaxged,  bat  must  contain 
the  substantial  terms  of  the  oontcaot  in  itself,  or  in  some  other 
writing  to  which  it  refers:"  Johns.  Oh.  278;^  14  Johns.  15;'  2 
Wheat.  886-841.'  An  entiy  hy  an  auctioneer  in  his  books,  stat- 
ing the  name  of  the  owner,  the  person  to  whom  the  estate  is 
sold,  and  the  price  it  sold  for,  is  a  sufficient  memorandum  of  an 
agreement  to  satisfy  the  statute,  proTided  it  contains  the  condi- 
tions of  the  sale  and  the  particulars  of  the  property,  or  refers 
to  them  so  as  to  enable  the  court  to  look  at  them;  otherwise 
dearly  not:  Sug.  Vend.  95;  7  East,  558;^  2  Bacm.  A  Orees.  845.* 
The  authorities  are  condusiye  upon  the  question.  The  terms 
of  the  entiy  in  the  inventory  in  this  case  are:  "  Bought  of  Wm. 
B.  James  an  ice-house  and  lot,  one  hundred  and  forty  dollars." 
Here  is  nothing  with  regard  to  the  condition  of  the  sale,  the  par- 
tictdars  of  the  properly,  nor  any  such  description  of  it  as  would 
authorize  a  resort  to  parol  proof  for  its  identification.  The  con- 
tract then  wotdd  be  void  for  uncertainty  in  its  terms  and  in  the 
description  of  the  property  sold  even  if  the  entry  in  the  inven- 
tory could  be  considered  as  a  note  or  memorandum  thereof 
within  the  operation  of  the  statute  of  frauds  and  perjuries. 

2.  Is  the  plaintiff  entitled  to  maintain  this  action  because  the 
defendant  has  no  titie  to  the  premises  intended  to  be  sold?  We 
think  he  is.  It  is  unnecessary  to  enter  into  an  investigation  of 
the  principles  upon  which  the  truth  of  this  proposition  depends. 
They  are  too  obvious  to  require  examination.  Sugden,  in  his 
treatise  on  vendors,  page  287,  says:  "  When  a  person  sells  an 
interest,  and  it  appears  that  the  interest  which  he  pretends  to  seU 
was  not  the  true  one,  as,  for  example,  if  it  was  for  a  lees  num- 
ber of  years  than  he  had  contracted  to  sell,  the  purchaser  may 
consider  the  contnbct  at  an  end  and  bring  an  action  for  money 
had  and  received  to  recover  any  sum  of  money  which  he  may  have 
paid  in  part  performance  of  tiie  agreement  for  sale;''  for  whidi 
he  dtes  the  cases  of  Ihimer  v.  Htghtmgale^  2  Esp.  Cas.  689;* 
Seam  v.  TbmZin,  Peake's  Oas.  192;  Thompson  v.  Miles,  1  Esp. 
Oas.  184,  and  others.  If  this  may  be  done  in  cases  where  this 
vendor  has  a  titie,  but  not  such  an  one  as  he  contracted  to  sell,  a 
fortiori,  may  it  be  done  where  he  has  no  titie  at  all.  In  the  case 
of  Dearen  v.  BarUey,  1  Oai.  47,^  it  was  held  that  the  purchaser 
might  maJTitain  assumpsit  to  recover  back  the  purdiase  money, 
although  the  contract  was   under   seal.     Ui>on  this  subject 

.1.  Pwrldmnt  t.Foii  Oarfkmdi,  I  J<disi.  Oh.  S73. 
2.  S.  O.,  7  Am.  Dto.  437.  8.  C7dlM»  t.  AoMpton.  4.  JHwdt  ▼. 

6.  PUU^T.  SMolM.2BaiB.aKONM.su. 
e.  Fmrrtr  y.  Ni^^Mm^tiU,  T.  Wmmmr  ▼. 
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see  also  1  DriS.  228;'  5  Johns.  85;'  11  Id.  527,^  12  Id.  274;'  10 
Id.  19  f  4  Oonn.  880.*  In  the  case  of  Tendring  y.  London,  2  Eq. 
Cas.  Ab.  680,  it  is  held,  that  where  a  person  takes  upon  himflelf 
to  contraot  for  the  sale  of  an  estate,  and  is  not  absolute  owner 
of  it,  nor  has  it  in  his  power  by  the  ordinary  course  of  law  or 
equity  to  make  himself  so,  though  the  owner  offer  to  make  the 
seller  a  title,  yet  equity  will  not  force  the  buyer  to  take;  for  any 
seller  ought  to  be  a  bona  fide  contractor,  and  it  would  lead  to 
infinite  mischief  if  an  owner  were  permitted  to  speculate  upon 
the  sale  of  another's  estate.  To  the  same  purpose  is  10  Yes.  316/ 
and  1  Jao.  k  W.  431.'  Besides,  as  is  observed  hy  Sugden,  208, 
in  his  treatise  on  vendors,  the  remedy  is  not  mutual,  which  is, 
of  itself,  a  sufficient  objection  in  a  case  of  this  nature,  as  has 
been  held  by  this  court  at  its  present  term  in  the  case  of  Jenkina 
v.  Atkins  [omte,  648]. 

Then  upon  both  points  the  court  below  erred.    The  case  will 
therefore  be  reyersed  and  remanded  for  farther 


Note  ob  Mem  obandum  of  Sale  biquibed  bt  Statute  of  Fbauds  need 
not  give  all  details,  but  must  ezpreae  the  s^betance  of  the  oontraot  with 
reaionable  certainty:  Atwood  ▼.  Ocbb^  26  Am.  Dec.  657,  and  note,  in  which 
this  sabjectiB  reviewed  at  length.  It  was  held  in  ShM  v.  Stamps,  2  Sneed, 
172,  citing  the  principal  case,  that  a  memorandnm  of  the  sale  of  lands  to  be 
effectual  under  the  statute  of  fraads,  mnst  not  only  be  signed  by  the  party  to 
be  charged,  but  mnst  contain  in  itself,  or  in  some  other  writing  to  whidi  it 
refers,  the  substantial  terms  of  the  contract.  The  sale,  its  terms,  the  desig- 
nation of  the  parties,  and  the  land  sold  mnst  be  stated  with  reasonable  cer^ 
tainty.  No  partioolar  form  of  words  or  artificial  arrangement  of  them  is 
necessary,  provided  these  &ctB  substantially  appear.  The  same  principle  in 
snbetanoe  is  decided  upon  the  authority  of  the  principal  case  in  Qrudger  v. 
Bartm,  4  Heisk.  684;  MeOarty  v.  KyU,  4  Ck>ldw.  366;  Johman  v.  KeUogg^ 
7  Heisk.  264;  Seifirtd  v.  Peoples  BcuUt,  2  Tenn.  Ch.  23;  dted  also  in  JlicChtf 
V.  Hani$,  7  Heisk.  386,  to  the  point  tiiat  if  the  vendor  is  not  able  to  make  a 
good  title  to  land  sold,  where  the  contract  is  executory,  the  vendee  will  not 
Im  compelled  to  pay  the  money  and  accept  a  conveyance. 


Bennett  v.  Baeeb. 

(1  HmonBars,  889.] 
Vbbdiov  or  A  JvBT  18  MOT  VmATBD  where  one  juror,  without  any  knowl- 
edge of  the  others,  took  the  different  amounts  suggested  by  his  fellow- 
Jurors,  and  having  ascertained  the  result  of  one  twelfth  of  the  aggregate 
sum,  proposed  that  the  verdict  should  be  for  that  amount,  which  was 
then  assented  to  by  the  others. 


1.  Jauumrf  v.  OmAmm.  1 TML  906.  A.  LifmingdaU  r.  Uvingttm,  10  Jotass.  ST. 

S.  GOUt  V.  Magnmdt  B.  O..  4  Am.  Deo.  830.  6.  Mlrtcitod. 

t,  Jud$om  ▼.  Wdu;  B.  0.,  6  Am.  Deo.  893.  7.  MorUock  v.  BuUer. 

4.  gsfwgiKi  V.  Bmnmrd:  8. 0.,  7  Am.  Deo.  817.  8.  BodkM  v.  IFo^d,  1  Iso.  k  W.  410. 
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AvrnoATXT  of  a  Jubob  that  Hs  bid  mot  Aobde  io  nn  Yibdioi;  bat 

waa  deceived,  is  inadmissible  to  impeaoh  a  verdiot. 

Ebbob.    The  opimon  states  tiie  case. 

Hynds,  for  the  pLuntifF  in  error. 

Peck,  for  the  defendant. 

By  Oourt,  Tublbt,  J.  In  tibia  cause  the  plaintiff  in  eixor 
moved  the  court  below  for  a  new  trial  upon  the  affidavit  of  one 
of  the  jurors,  who  swears  that  the  jury  difEered  as  to  the  amount 
for  which  a  verdict  should  be  returned;  that  one  of  the  jurors 
divided  the  amount  proposed  by  each  juror,  which  resulted  in 
the  amoimt  of  damages  returned,  and  that  he  did  not  agree  to 
the  calculation  and  verdict,  and  was  deceived  in  the  same.  The 
circuit  court  refused  to  grant  a  new  trial  upon  this  affidavit,  and 
we  think  correctly.  In  the  case  of  Hudson  v.  Th£  State,  9  Yerg. 
408,  this  court  held  that  though  the  affidavits  of  jurors  may  be 
made  the  foundation  for  motions  for  new  trials,  yet  it  is  a  dan- 
gerous practice,  and  not  to  be  extended  beyond  the  point  to 
which  it  had  been  already  carried.  To  grant  a  new  trial  upon 
the  affidavit  in  this  case  would  be,  as  we  think,  to  go  further 
than  any  case  has  yet  gone  upon  this  subject.  The  principle,  as 
settled  by  the  authorities,  is,  that  a  jury  shall  not  agree  amon^ 
themselves  that  each  shall  specify  the  amount  for  which  he  is 
willing  to  find  a  verdict,  divide  the  whole  by  twelve,  and  return 
the  sum  thus  produced  as  the  result  of  their  delibeiation;  be- 
cause it  is  in  the  nature  of  gambling  for  a  verdict,  and  places  it 
in  the  power  of  one  juror  to  make  the  amount  unreasonably 
great  or  small,  as  he  may  think  proper.  But  such  a  case  is  not 
made  out  by  this  affidavit;  it  does  not  appear  that  the  jury 
agreed  to  resort  to  this  mode  of  ascertaining  their  verdict,  but 
that  one  of  the  juiy,  of  his  own  accord  and  without  consulting 
his  feUowB,  adopted  it  and  proposed  the  restdt  as  the  amount  of 
the  verdict,  to  which  they  assented.  This  is  veiy  different  from 
the  case  in  which  the  juiy  agree  in  the  first  instance  to  abide  by 
this  mode  of  finding  a  verdict.  Here  they  knew  the  amount 
proposed  before  they  agreed  to  find  it,  and  it  therein  became 
the  result  of  their  judgment;  there  they  agreed  to  find  a  sum 
to  be  ascertained  in  a  particular  way,  not  having  any  idea  what 
the  amount  may  be.  We  consider  this  as  nothing  more  than  a 
proposition  by  the  juror  to  return  the  verdict  for  the  specified 
simi,  which  was  done:  Dana  v.  Thicker ,  4  Johns.  487;  Orenell  v. 
Philips,  1  Mass.  561;*  Graham  on  N.  T.  106.    As  to  that  portion 


1.  OritrnM  v.  PhiU(p$,  1  Xmi.  6W. 
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of  the  affidavit  in  which  the  juror  says  that  he  did  not  agiee  to 
the  calculation  and  verdict,  bat  was  deceived,  all  that  is  neoes- 
eaiy  to  be  observed  is,  that  he,  together  with  his  fellow-jurors, 
xetnmed  the  verdict  in  open  court,  and  he  shall  not  now  be 
heard  to  allege  anything  to  the  contrary.  The  practice  would 
be  exceedingly  dangerous,  necessarily  tending  in  its  conse- 
quences to  corruption  and  perjury. 
The  judgment  will  therefore  be  affirmed. 


AvimAviT  OF  JuBoa  to  Ikpbach  Vebdict:  See  ESMlgeT.  Todd^  ante,  610. 
The  principal  case  la  cited  in  Memphis  and  Charledan  R.  B,  Cfo.  v.  iWNO,  0 
Heiak.  254;  ffarveif  v.  Jone§,  8  Hnmph.  160,  and  in  IShdge  ▼.  Todd^  1  Id.  44; 
S.  C,  ante,  616.  Tlieee  caaea  are  examined  to  aome  extent  in  the  note  to  the 
laat 


HtJMEB    and  WiLLIAlIB  V.  MaTOB  AND    ATiDEBMBW 

OF  Knoxvillb. 

[1  HtnorBan%  408.] 
MUHIOEPAL  COBPO&ATIOK  HAY  ETgRGTOK   OVXR  ITS  STBXRS  the  rights  of  a 

proprietor  of  the  aoil. 
Imjtjkt  to  Land  Sttuatzd  on  a  Pubuo  Stbxbt,  reanlting  from  exoavationB 
made  by  the  corporation  designed  to  improve  and  grade  the  street,  nn- 
leaa  the  work  waa  conducted  in  a  wanton  or  negligent  manner,  is  damnMm 
tibdgue  v^uria. 

Ebbob.  Plaintiffs  were  the  owners  of  a  lot  in  Enoxville.  An 
order  for  the  grading  and  improvement  of  the  street  in  front  of 
plaintiffs'  lot  was  passed  by  the  mayor  and  aldermen,  and  in 
Tnf|TriTig  necessary  excavations,  the  stable  of  plaintifffl  was  mate- 
rially injured  by  the  caving  of  its  foundations.  Defendants 
pleaded  the  right  to  open  the  street  by  virtue  of  their  powers  as 
officers  of  the  corporation.  Verdict  and  judgment  for  defend- 
ants.   Plaintiffs  appealed. 

Cnmer  and  Jamagin^  for  the  plaintiffs  in  enor. 

Bwon  and  Alexander,  for  the  defendants. 

By  Court,  Titblet,  J.  The  principle  both  of  the  dvil  and 
oommon  law  applicable  to  the  case  under  consideration  is, 
"  that  if  a  man  does  what  he  has  a  right  to  do  upon  his  own 
land,  without  trespassing  upon  any  law  or  custom  or  the  title 
or  possession  of  another,  he  is  not  liable  to  damage  for  injurious 
consequences,  unless  he  does  it,  not  for  his  own  advantage,  but 
maliciously;  and  the  damage  shall  be  considered  a  casualty  for 
which  he  is  not  censurable:"  Case  of  Thurston  v.  Hancock  et  al.^ 

Au.  Dsc.  Vox..  XXZTV— 43 
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12  Mass.  226  [7  Am.  Dec.  57].  This  principle  is  leoognized  by 
the  supreme  court  of  New  York  in  the  case  of  PcUion  y.  HoUomd^ 
17  Johns.  92,^  where  it  is  said  that  a  person  about  to  erect  a 
house  contiguous  to  another  may  lawfully  sink  the  foundation 
of  it  below  that  of  his  neighbor's  house,  and  is  not  liable  for  the 
damages  which  his  neighbor  may  sustain  in  consequence  of  it, 
provided  it  was  unintentional,  and  he  had  used  reasonable  care 
and  diligence  in  digging  on  his  own  ground  to  prevent  any  injury 
to  his  neighbor.  In  Bolle's  Abr.  965,  it  is  said  that "  if  A. ,  seised 
in  fee  of  copy-hold  estate  next  adjoining  the  land  of  B.,  erects  a 
new  house  upon  his  copy-hold,  and  a  part  is  built  upon  the  con- 
fines next  adjoining  the  land  of  B.,  and  B.  afterwards  digs  his 
land  so  near  the  house  of  A.  (but  on  no  part  of  his  land)  that  the 
foundation  of  the  house,  and  even  the  house  itself,  fall,  yet  no 
action  lies  for  A.  against  B.,  because  it  was  the  folly  of  A.  that 
he  built  his  house  so  near  the  land  of  B. ,  for  by  his  own  act  he 
shall  not  hinder  B.  from  the  best  use  of  his  own  land  that  he 
can."  From  these  authorities  the  necessary  conclusion  is,  that 
every  proprietor  of  land,  where  not  restrained  by  covenant  or 
custom,  has  the  entire  dominion  of  the  soil  and  the  space  above 
and  below  to  any  extent  he  may  choose  to  occupy  it,  and  in  this 
occupation  he  may  use  his  land  according  to  his  own  judgment, 
without  being  answerable  for  the  consequences  to  an  adjoining 
owner,  unless  by  such  occupation  he  either  intentionally  or  for 
want  of  reasonable  care  and  diligence  inflicts  upon  him  an  injury. 
To  apply  this  principle  to  the  case  under  discussion:  The 
corporation  of  Enoxville  is  the  proprietor  of  the  public  streets 
of  the  town,  which  are  held  in  trust  as  easements  for  the  con- 
venience of  the  citizens.  As  such  proprietor  the  corporation  has 
the  power  to  grade,  macadamize,  or  do  anything  else  for  the  im- 
provement of  the  streets,  whereby  they  may  be  made  to  answer 
the  end  for  which  they  were  designed;  and  if,  in  the  exercise  of 
this  power,  the  property  of  any  individual  shall  bo  rendered  less 
valuable,  either  by  being  elevated  above  or  depressed  below  the 
common  level,  it  is  damnum  asbque  injuria,  a  casualty  to  which 
his  property  is  necessarily  subject,  and  for  which  the  corporation 
is  not  responsible  unless  the  injury  has  been  inflicted  either 
wantonly  or  from  neglecting  to  use  reasonable  diligence  and 
care.  Neither  of  these  cases  is  made  out  by  the  proof.  The 
improvement  of  the  street  is  shown  to  be  highly  necessary  to  the 
comfort  and  prosperity  of  the  town,  and  therefore  a  duty  im- 
posed upon  the  corporation;  the  work  is  proved  to  Lave  been 

1.  Hanton  v.  Holland;  S.  0., »  Am.  Deo.  '^t9. 
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executed  ^tti  all  care  for  the  rights  of  the  plaintiffs,  and  as  lit-, 
tie  injury  done  them  as  from  the  nature  of  the  excavation  re- 
quired was  practicable. 

We  are  therefore  of  the  opinion  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  direct  its  affirmance. 

Municipal  Cobporation  may  Reobadk  Stbkbt  wheneyer  it  may  deem 
mieh  an  improvement  uaefnl  to  the  local  public:  Keasfj  v.  LmuavUU^  29  Am. 
Dec  305,  and  note. 

MUKIGIPAL    COBFO&ATIGZr  IS   THB    PROPRIKTOR    OF  PCTBUO    STREETS,  and 

holds  them  aa  easements,  hi  trust,  for  the  benefit  of  the  corporation,  and  it 
has  the  power  to  grade,  paye,  or  otherwise  improve  them.  The  doctrine  of 
the  principal  case  upon  this  point  is  approved  in  Memphi9  v.  Laaaer,  9  Humph. 
700;  Orau^ord  v.  MaxtoeU,  3  Id.  477;  NcuhviUe  v.  Broum,  9  Heisk.  6;  cited 
alK>  in  Tenneame  and  Alabama  R.  R,  Co,  v.  Adams,  3  Head,  600,  to  show 
that  a  railroad  company  authorised  by  charter  to  locate  their  road  upon  a 
street  or  alley  of  a  town,  can  not,  so  long  as  they  keep  within  their  charter, 
be  sued  at  common  law  for  injuries  resulting  from  its  construction,  unless  in- 
flicted, either  wantonly,  or  from  neglect  to  use  reasonable  dOigence  and 


Wallaoe  v.  Hannum. 

[1  BuxPHBsn,  443.] 
Bivnr  TiABS^  Astzbsb  Possession  does  not  Create  a  Title  in  the  h^der 
in  fee  simple  which  may  be  seized  and  sold  under  a^.  /ek,  so  as  to  vest  In 
a  purdhaaer  at  the  execution  sale,  a  better  title  than  that  of  a  gnmtee  of 
the  adverse  claimant,  holding  by  an  unregistered  oonveyance  ezeoated 
prior  to  the  levy. 


Ebbob.  A^.  /a,  being  issued  on  a  judgment  against  Beizy, 
the  land  in  dispute  was  seized  and  sold  to  Wallace.  The  latter 
then  brought  ejectment  against  Hannum,  tenant  in  possession,  to 
reoorer  the  possession  of  the  premises.  Plea  of  not  guilty.  The 
defendant  claimed  under  one  White,  a  grantee  of  Beny  by  a 
deed  which  was  executed  two  years  before  the  levy  and  sale 
above  mentioned,  at  which  plaintiff  became  the  purchaser.  The 
deed  was  unregistered.  It  was  shown  that  Beny  took  posses- 
sion in  I8289  and  thereafter  continued  in  possession  until  the 
deed  to  White.  The  only  title  shown  was  that  founded  on  this 
possession.  The  court  charged  that  if  Berry  had  been  in  pos- 
session of  the  lots  in  dispute,  holding  them  adversely  for  the 
space  of  seven  years,  he  had  acquired  thereby  a  title  in  fee 
simple  which  would  be  liable  to  seizure  and  sale  by  Afierifaciaa^ 
although  he  had,  before  such  seizure  and  sale,  conveyed  the  lots 
to  White  and  surrendered  possession  to  the  latter;  White's 
deed  from  Beny  not  having  been  registered,  and  being  therefore 
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▼oid  as  to  creditors  and  subsequent  purchasers.    Verdict  for  the 
plaintiff.    Motion  for  new  trial,  and  appeal. 

Jamagin^  for  the  plaintiff  in  error. 

ByndSf  for  the  defendant. 

By  Court,  Gbben,  J.  In  this  case  the  question  is  presented 
whether,  under  and  by  rirtue  of  the  provisions  of  the  second 
section  of  the  act  of  limitations  of  1819,  a  complete  title  is  ac- 
quired by  the  possessor  who  has  been  in  possession  without  in- 
terruption for  seven  years.  This  court  decided,  in  the  case  of 
Dyche  v.  Oass^  3  Yerg.  397,  and  in  several  subsequent  cases,  that 
a  naked  trespasser,  who  may  have  taken  and  held  possession  of 
the  land  of  another  for  seven  years  without  any  color  or  pre- 
tense of  right,  is  protected  in  that  possession  by  the  second  sec- 
tion of  the  act  of  1819.  It  is  now  insisted,  and  the  circuit  court 
so  decided,  that  such  possessor  is  not  only  protected  in  the  pos- 
session, but  that  he  has  acquired  a  complete  legal  title  to  the 
land.  We  can  not  safely  rely  for  the  exposition  of  this  statute 
upon  the  decisions  in  England  upon  statotes  in  which  language 
similar  to  that  employed  in  this  second  section  is  used.  Al- 
though by  the  statute  21  Jas.  I.,  c.  16,  a  possession  of  land  for 
twenty  years  took  away  the  right  of  entry  of  the  true  owner,  it 
did  not  destroy  his  title  nor  vest  in  the  possessor  a  fee  simple. 
He  might  still  assert  his  claim  by  bringing  a  writ  of  right.  It 
is  true  that  one  who  had  been  in  possession  for  twenty  years 
might  have  been  permitted  to  assert  his  right  of  possession,  even 
against  the  true  owner,  in  an  action  of  ejectment,  because  such 
possession  is  like  a  descent  which  tolls  entry  and  gives  a  right 
of  possession,  which  is  sufficient  to  maintain  ejectment:  Salk. 
421;'  1  Ld.  Baym.  741;'  Ang.  on  Lim.  40.  But  it  does  not  fol- 
low that  such  a  consequence  could  result  in  this  state  from  a 
seven  years'  naked  possession,  because  the  analogy  is  not  com- 
plete. The  writ  of  right  is  not  in  use  in  this  country;  so  that  if 
the  true  owner  were  turned  out  by  an  action  of  ejectment  it 
must  be  because  his  title  is  extinguished  by  force  of  the  seven 
years'  possession,  and  by  the  operation  of  the  second  section  of 
the  act  of  1819  is  transferred  to  and  vested  absolutely  in  the 
possessor.  This  wotdd  be  giving  to  this  second  section  of  our 
act  a  potency  far  beyond  that  which  has  ever  been  ascribed  to 
the  statute  of  James  I.  But  if  this  were  not  so  we  could  not 
safely  ascribe  to  our  legislature  the  meaning,  although  their 
language  is  similar,  which  the  English  courts  understood  to  be 

1.  StoktiY.  Berry,  S.  Smimoms. 
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that  of  the  British  parliAxnent.  Our  legialatore  had  before  them 
the  history  of  the  statute  of  limitations  in  North  Carolina  and  in 
this  state.  Thej  knew  what  constraotion  had  been  put  by  the 
courts  upon  the  acts  of  1715  and  1797,  and  the  straggles  which 
had  been  made  at  the  bar  and  on  the  bench  to  establish  other 
views  than  those  that  had  preyailed.  With  all  these  fiiots  be- 
fore them  the  first  section  of  the  act  of  1819  was  framed,  and 
then  the  section  under  consideration  was  enacted. 

With  all  these  fiiots  before  us,  surely  nothing  coidd  be  more 
delusive  than  to  adopt  the  construction  which  was  put  on  the 
statute  of  James  as  our  guide,  nor  more  absurd  than  to  abandon 
the  clearer  lights  which  are  afforded  by  the  history  of  our  own 
legislature.  Although  the  act  of  1715  did  not  by  its  language 
require  a  possessor  to  hold  by  any  paper  title  in  order  to  his  pro- 
tection, yet  as  the  legislature  (act  of  1715,  c.  38)  had  declared 
that  no  conveyance  for  land  shotQd  be  good  in  law  unless  proved 
and  registered,  and  that  all  deeds  so  done  should  be  valid  to  pass 
estates  in  land  without  livery  of  seisin,  attornment,  or  other  cer- 
emony in  the  law,  the  courts  refused  to  extend  the  benefits  of 
the  statute  of  limitations  to  any  person  except  such  as  held  pob- 
session  under  some  paper  title,  constituting  what  was  called 
"color  of  title." 

Much  debate  and  difficuliy  arose  in  the  courts  as  to  what  wotQd 
be  sufficient  to  constitute  color  of  title.  To  remove  all  doubt 
upon  this  subject  the  legislature  passed  the  act  of  1797,  in  which 
they  declared  that  a  party  who  should  hold  possession  of  land 
for  seven  years  by  virtue  of  a  grant  or  deed  of  conveyance 
founded  on  a  grant,  shotQd  be  entitled  to  hold  the  same  against 
all  persons  whatsoever.  A  dispute  arose  in  the  construction  of 
this  act  as  to  the  meaning  of  the  words  "  deed  of  conveyance 
founded  upon  a  grant."  This  produced  the  act  of  1819,  c.  28. 
The  first  section  of  this  act  declares  that  a  party  who  may  have 
had  seven  years'  possession  of  land  which  has  been  granted, 
**  olaJTning  the  same  by  virtue  of  a  deed,  devise,  grant,  or  other 
assurance  purporting  to  convey  an  estate  in  fee  simple,  shall  be 
entitled  to  hold  the  same  against  all  other  i)ersons,"  and  shotQd 
**  have  a  good  and  indefeasible  title  in  fee  simple  in  such  lands." 
This  section  is  drawn  with  much  precision  and  care.  In  order 
that  a  party  shall  be  protected  who  has  held  possession  of  land 
for  seven  years,  he  must  claim  the  same  by  some  assurance  which 
purports  to  convey  an  estate  in  fee  simple.  In  such  case  it  not 
only  protects  his  possession,  but  in  express  words  it  confers  on 
him  the  title.     **  He  shall  have  a  good  and  indefeasible  title  in 
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fee  simple."  Now  can  it  be  believed  that  the  eminent  lawyer 
who  drew  this  act  would  have  been  so  precise  in  his  language  as 
to  the  ohaxacter  of  the  estate  under  which  a  party  must  hold,  or 
that  he  would  have  used  express  words  to  confer  the  title  on  the 
possessor,  if  he  had  intended  that  the  same  consequence  should 
result  from  the  provisions  of  the  second  section?  or  can  we, 
without  charging  the  legislature  with  folly,  suppose  that  they 
intended  these  two  sections  should  mean  the  same  thing? 

In  construing  an  act  of  the  legislature  we  must  arrive,  if  we 
can,  at  the  meaning  of  those  who  made  it.  The  particular 
meaning  of  the  words  as  used  in  a  given  case  is  yery  often  to  be 
ascertained  by  reference  to  the  connection  in  which  they  are 
used;  and  taking  the  second  section  of  this  act  in  connection 
with  the  first,  there  can  be  no  doubt  but  that  the  framers  of  it 
intended  to  give  to  a  possession,  by  virtue  of  an  assurance  pur- 
porting to  convey  an  estate  in  fee  simple,  a  benefit  which  was 
not  conferred  upon  a  naked  teespasser.  But  the  natural  import 
of  the  language  of  the  second  section  simply  bars  the  remedy, 
but  does  not  take  away  the  right.  It  enacts  that  '*  no  person  or 
persons,  or  their  heirs,  shall  have,  sue,  or  maintain  any  action 
or  suit,  either  in  law  or  equity,  for  any  lands,  tenements,  or 
hereditaments,  but  within  seven  years  next  after  his,  her,  or  their 
right  to  commence,  have,  or  maintain  such  suit  shall  have  come, 
fallen,  or  accrued."  But  there  are  no  words  that  take  away  the 
right  or  confer  the  title  on  the  possessor;  nor  does  such  conse- 
quence result  necessarily  from  the  prohibition  to  sue.  If  such 
efiEect  be  given  to  the  second  section  it  must  be  by  construction, 
and  not  because  it  is  the  natural  import  of  the  language.  But  we 
can  not  so  construe  it,  because  we  are  expressly  told  in  the  preced- 
ing section  that  this  effect  is  to  be  given  to  a  particular  class  of 
cases  there  enumerated.  Certainly,  therefore,  when  in  relation 
to  other  cases  language  wholly  different  is  used,  we  are  not  to 
understand  it  as  meaning  the  same  thing. 

To  effect  the  intention  of  the  legislature  courts  sometimes 
construe  the  language  of  a  statute  to  mean  a  very  different  thing 
from  that  which  it  naturally  imports;  but  here  the  legislature 
evidently  intended  that  which  the  words  naturally  mean:  for  if 
the  argument  for  the  defendant  in  error  be  correct  there  is  cer- 
tainly nothing  in  the  first  section  which  is  not  embraced  in  the 
second.  But  to  assume  this  is  to  charge  the  legislature  with 
folly;  with  the  double  folly  of  embracing  in  the  second  section 
all  the  provisions  of  the  first,  and  still  retaining  in  the  act  that 
useless  section;  and  this  too,  by  the  use  of  far  less  appropriate 
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language  than  that  they  had  pzerionsly  employed.  The  second 
section  of  this  act,  in  other  respects,  is  veiy  broad  in  its  pro- 
Tifiions;  and  if  the  constrootion  contended  for  was  put  upon  it 
it  would  be  most  misohieTous  in  its  consequences.  We  think, 
therefore,  that  to  extend  its  proTisions  beyond  their  plain  import 
would  be  alike  destructiTe  of  the  interests  of  the  country  and 
subversive  of  the  intention  of  the  fnuners. 

The  charge  of  the  court,  therefore,  that  ^^  if  Berry  was  in  pos- 
session seven  years  of  the  lots  in  dispute,  holding  adversely  and 
for  himself,  he  gained  a  fee  simple,''  is  erroneous.  A  party  who 
has  thus  held  possession,  has  acquired  a  right  of  possession,  but 
not  the  title.  We  do  not  say  an  execution  may  not  be  levied  on 
land  thus  held.  But  in  this  case  Berry  had  abandoned  the  pos- 
session, and  the  land  was  occupied  by  another  before  this  judg- 
ment was  obtained.  Beny  had  only  a  right  of  possession, 
which  he  had  transf exied  to  White  before  the  judgment  in  the 
record  was  obtained,  so  as  to  create  a  lien  upon  his  right,  if  in- 
deed a  lien  would  exist  in  such  case.  It  is  therefore  not  like 
the  case  of  Bochell  v.  Benson,  Meigs,  3.  In  that  case,  the  land 
was  transferred  and  the  possession  was  changed  after  the  lien  of 
the  judgment  had  attached. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
another  trial. 

SxvxN  YsABs'  PossBsaioK  or  Land  undbk  a  Bond  fob  Tttlb  does  not 
▼«ft  sach  a  title  in  the  porohaaer  as  can  be  taken  in  execution:  Norrii  v. 
ffU$,  7  Hnmph.  462.  The  second  section  of  tlie  statute  of  limitations  of 
Tennessee,  providing  that  no  action  for  the  recovery  of  land  shall  be  main- 
tained, unless  commenced  within  seven  years  after  the  cause  of  action  shall 
have  arisen,  bars  the  remedy  only,  but  docs  not  divest  the  right,  nor  confer  a 
title  upon  the  adverse  holder:  Hopkins*  Hein  v.  CaUovfoy,  7  Coldw.  37;  but 
the  first  section,  providing  that  persons  in  possession  of  lands  granted  by  the 
state,  who  shall  have  been  in  possession  for  seven  years,  claiming  and  holding 
under  a  deed,  giant,  devise,  or  other  assurance  of  title  purporting  to  convey 
an  estate  in  fee  simple,  are  protected  in  such  possession,  and  all  persons  who 
have  any  claim  or  title  to  such  lands,  who  shall,  for  the  space  of  seven  years, 
fail  to  enforce  their  claims  by  suit  at  law  or  in  equity,  shsJl  be  forever  barred, 
not  only  bars  the  remedy,  but  extiu^^uishes  the  right,  and  vests  in  the  adverse 
holder  an  indefeasible  title  in  fee  simple:  McLain  v.  FerreU,  I  Swan,  53.  In 
Marr  v.  OUUatn,  1  Coldw.  509,  the  court  declared  as  a  general  principle,  that 
by  adverse  possession  for  a  time,  a  right  was  created  which  was  tranirferable 
by  deed  as  well  as  by  descent,  and  that,  if  the  possession  of  the  person  who 
origiDally  occupied  the  land  in  that  manner  and  others  claiming  under  him, 
added  together,  amounted  to  the  time  limited  in  the  statute,  and  was  ad- 
verse to  the  owner  of  the  legal  title,  it  was  a  bar  to  a  recovery.  The  opinion 
renews  the  authorities  at  length.  As  the  principal  case  is  referred  to  and  com- 
mented upon,  among  others,  the  principle  is  deemed  sufficiently  important  to 
justify  an  extract  from  the  opinion.     The  court  said: 
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"  WhateTer  may  be  the  dicta  in  our  own  reports,  we  know  of  no  adjudged 
case  which  oontraTenes  the  principle  hereinbefore  stated.  TTo/Zoee  ▼.  flca^ 
mnn,  1  Humph.  443,  raised  the  question,  whether  a  possession  for  seven 
years,  under  the  second  section  of  the  act  of  1819,  gave  a  title  to  the  Und,  so 
that  a  purchaser  at  a  marshal's  sale,  under  a  judgment  and  execution  against 
the  tenant,  could  maintain  ejectment  against  the  assignee  of  the  tenant,  who 
had  beoome  possessed  of  the  land  under  an  unregistered  deed  after  tlie  ex- 
piration of  the  seven  years,  but  prior  to  the  rendition  of  the  judgment.  The 
court  decided  that  a  party  who  had  thus  held  possession  had  acquired  a  right 
of  possession,  but  not  the  title,  and  expressly  refused  to  say  that  an  execu- 
tion might  not  be  levied  on  the  land  so  held;  but  put  the  case  upon  the 
ground,  that  Berry,  the  debtor,  who  had  only  a  right  of  possession^  had 
abandoned  it,  and  transferred  it  to  White,  who  occupied  the  land  before  the 
judgment  was  obtained  against  Berry,  so  that  no  lien  was  created  upon  his 
right,  if,  indeed,  a  lien  could  exist  in  such  a  case.  Norris  v.  BUia^  7  Humph. 
4d3,  is  no  more  than  Wallace  v.  Hannum,  with  the  addition,  that  seven 
years'  possession,  under  the  second  section  of  the  act  of  1819,  does  not  make 
a  title  which  is  subject  to  execution  sale;  and  that  in  a  suit  by  the  purchaser 
against  the  tenant  he  must  fail,  as  he  acquired  nothing  by  the  purchase. 
And  to  the  same  effect  is  CnUinger  v.  Catron,  10  Humph.  24,  which  was 
ejectment  by  the  owner  against  the  purchaser,  under  a^. /a.,  against  one  who 
had  held  possession  for  more  than  seven  years,  under  the  second  section  of 
the  act.  Such  possession,  say  the  courts,  constitutes  a  mere  defense  against 
a  possessory  action,  which  is  lost  the  moment  the  possession  is  abandoned. 
No  title  is  acquired  to  lands  so  held,  but  a  mere  right  of  possession,  which  is 
not  alienable  nor  descendible,  and  of  course  is  not  liable  to  the  payment  of 
debts,  because  it  is  no  interest  or  estate  in  lands.  The  meaning  of  which  is, 
as  we  take  it,  that  if  the  possession  be  abandoned  or  lost,  it  can  not  be  re- 
gained against  the  rightful  owner,  either  by  the  tenant  himself  or  his  heir,  or 
any  purchaser  under  him,  whether  by  execution  or  otherwise,  such  a  posses- 
sion being  a  mere  matter  of  defense;  and  that  in  a  contest  between  the  owner 
and  a  purchaser  at  an  execution  sale,  the  former  will  prevaiL  But  did  the 
court  mean  to  say  that  such  a  ixwsession  or  estate,  so  to  speak,  with  the  legal 
rights  and  incidents  attending  it,  could  not  be  transmitted  by  devise,  deaoent, 
or  voluntary  transfer,  when  it  was  not  abandoned,  but  oontinned  without 
interruption,  in  the  devisee,  heir,  or  purchaser,  and  sought  to  be  used  merely 
as  a  defense  against  the  action  of  the  owner?  If  so,  the  case  did  not  call  for 
it,  and,  as  we  have  seen,  it  is  not  supported  by  authority.  Such  a  poaaeasion 
or  estate  might  very  well  be  the  subject  of  alienation  or  descent,  and  yet  the 
purchaser  under  a^.  /a.  could  acquire  no  interest  or  right  which  would  avail 
him  either  as  plaintiff  or  defendant,  or  put  him  in  privity,  in  any  way,  with 
the  tenant,  whose  interest  had  been  attempted  to  be  subjected." 


SmTTHEAL  U  GbJlY  JSE  All. 

[1  HUMPBBZTB,  491.) 

BxBOunov— RssiTLTuro  Trust  from  Purohasx  of  Land  mat  bs  Showh 
by  parol,  and  is  subject  to  execution  against  the  beneficiary. 

Purchase  of  Land  and  Patment  of  Considbration  by  one  who  procured 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
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in  favor  of  the  purchaser,  and  a  levy  thereon  by  execntion  is  ooDstmctive 
notice  to  subsequent  purchasers  from  the  trustee. 

80B8IQVX2IT  PUBOBAaKB  OF  TBUST   PbOPEBTT  OAN  NOT   BB    PBOTBOTID  aS 

an  innocent  purchiunr,  unless  his  plea  or  answer  oontam  explicit  aver> 
ments  that  he  purchased  for  a  valuable  consideration^  without  notioe, 
and  that  he  has  taken  a  conveyance  of  the  legal  title. 

Bnx  in  eqniiy.    The  opinion  states  the  facts. 
(?.  2>.  Searcy,  for  the  plaintiff  in  error. 
Sirother,  iov  the  defendants. 

By  Court,  Tublet,  J.  This  is  a  bill  filed  by  the  oomplaanani 
to  have  his  rights  to  a  lot  of  ground  in  Portersrille,  in  the 
county  of  Tipton,  declared,  upon  the  following  facts:  Ephraim 
Gray  purchased  the  lot  from  James  Hodges  and  paid  the  con- 
sideration, and  on  the  seventeenth  day  of  Januaiy,  1832,  caused 
a  deed  of  conveyance  therefor  to  be  executed  by  him  to  his 
brother,  Harvy  Oray,  in  trust  for  himself.  This  trust  is  not 
expressed  in  the  deed  but  is  raised  by  parol  proof.  On  the 
fourteenth  day  of  July,  1832,  complainant  recovered  a  judgment 
before  a  justice  of  the  peace  in  Tipton  couniy  against  Ephraim 
Oray,  upon  which  ekfierifacias  was  issued,  which  was,  for  want 
of  personal  property,  levied  on  the  twelfth  of  July,  1833,  upon 
the. lot  in  dispute.  The  execution  and  levy  were  returned  to 
the  couniy  court  of  Tipton,  and  a  regular  condenmation  pro- 
nounced ihereon  on  the  sixth  of  September,  1833,  upon  which 
a  vendiHoni  exptmas  was  issued  and  the  lot  sold  on  the  first  of 
March,  1834,  to  complainant,  he  being  the  highest  bidder.  In 
the  mean  time,  on  the  tenth  of  September,  1833,  Harvy  Gray 
sold  and  conveyed  the  lot  to  M.  T.  Martin  and  Robert  J.  Clow, 
who,  on  the  fifth  of  May,  1834,  reconveyed  the  same  to  James 
Hodges,  who,  on  the  thirtieth  of  Januaiy,  1835,  sold  and  con- 
veyed to  John  Polk,  from  whom  Murdoch  Murchison  purchased 
on  the  —  day  of  April,  1835,  taking  a  bond  with  covenant  for 
conveyance. 

Upon  this  state  of  facts  two  questions  are  presented  for  the 
consideration  of  the  court:  1.  Had  Ephraim  Gray  such  interest 
in  the  lot  as  was  by  law  subject  to  execution  on  the  first  of 
March,  1834,  the  date  of  the  sale  and  purchase  under  the  vendi- 
tioni expoiuw  issued  against  him  from  the  county  court  of  Tipton  ? 
and  2.  If  he  had,  do  the  defendants  stand  in  such  a  position  as 
to  protect  themselves  against  the  complainant's  rights  acquired 
by  said  sale  and  purchase,  and  as  subsequent  purchasers  for  a 
valuable  consideration  without  notice?    The  first  proposition 
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ixLvol?68  the  question  as  to  whether  a  resulting  trust  can  be 
raised  by  parol  proof,  and  whether  it  is  subject  to  execution 
from  a  court  of  law.  Upon  this  proposition  we  are  not  left  to 
argumentative  induction;  the  question  is  settled  by  authority 
both  in  England  and  the  United  States,  so  conclusively  that  it 
is  no  longer  debatable;  and  however  we  may  regret  that  trusts 
which  cany  an  estate  from  the  entire  evidence  of  title  have  to 
be  sustained  by  the  courts,  yet  sicitalex  acripta  est,  and  if  it  be 
desirable  to  have  it  changed,  it  must  be  done  by  the  legislative 
department  of  the  state:  IJohns.  Ch.  582;^  2  Id.  405;'  llJohns. 
91f  Vera.  367;*  2  Atk.  169;»  4  Cru.  58,  59.  And  finaUy  and 
more  conclusively  upon  us,  because  they  are  the  decisions  of  our 
own  courts,  the  cases  of  EussM  and  Vance  v.  SHnson,  3  Hayw. 
5;  ShiUe  v.  Harder,  1  Yerg.  9.  Then  Ephraim  Grray  had  such 
interest  as  was  subject  to  execution;  and  the  complainant  is  en- 
titled to  his  relief  unless  the  defendants  are  protected  from  his 
claim  as  subsequent  purchasers  without  notice. 

Upon  this  proposition  it  is  to  be  observed:  1.  No  person  is 
protected  as  a  subsequent  purchaser  unless  either  by  his  plea  or 
answer  he  shows  himself  to  be  such  by  an  explicit  averment 
that  he  purchased  for  a  vEiluable  consideration,  which  he  had 
paid  without  notice,  and  that  he  has  taken  a  conveyance  of  the 
legal  title.  See  the  case  of  High  and  Wife  v.  BatUe  and  Bradley, 
10  Yerg.  335.  This  is  not  done  in  this  case.  And  2.  There  is  no 
pretense  that  the  defendants  or  any  of  them  are  such  purchasers. 
The  complainant's  execution  was  levied  on  the  lot  on  the  twenty- 
sixth  of  July,  1833.  Harvy  Gray,  the  trustee,  sold  and  conveyed 
to  Martin  and  Clow  on  the  tenth  of  September,  1833,  before  the 
purchase  imder  the  venditioni  eospanas.  They  therefore  had  a 
constructive  notice  of  complainant's  claim.  They  conveyed  to 
Hodges  on  the  fifth  of  May,  1834.  But  the  bill  expressly 
charges  that  he  was  cognizant  of  all  the  facts  and  a  party  to  the 
fraudulent  transaction,  which  by  his  neglect  to  answer  he  had 
admitted.  He  conveyed  to  Polk  on  the  thirtieth  of  January, 
1835,  who,  in  his  answer,  admits  that  he  had  heard  of  the  pro- 
ceedings under  the  judgment  in  favor  of  the  complainant.  He 
sold  it  to  Murchison,  but  has  never  conveyed  the  title,  having 
only  executed  a  bond  for  that  purpose.  We  are  therefore  of 
opinion  that  the  complainant  purchased  the  legal  title  to  the 
premises  in  dispute,  and  declare  his  rights  accordingly.  But 
inasmuch  as  he  had  no  deed  from  the  sheriff  of  Tipton  conveying 

1.  Boyd  T.  McLean.    2.  Bot^mrd  y.  Burr,    8.  Jocfcton  y.  Mattdorf;  S.  C,  6  Am.  Dm.  359w 
4.  Oateniffne  y.  Thvfing.  fi.  WaiU  y.  Whorwood, 


April,  1840.]  SiUTHEAL  i;.  Gray.  667 

the  title,  we  leave  him  to  proseoute  his  remedy  for  the  possession 
at  law  when  he  shall  have  obtained  the  conveyance. 


Rbsultiko  Tbi78t,  whxn  IUisbd:  DepeytUr  v.  Chvid^  29  Am.  Deo.  723, 
and  note. 

I^mRBBT  OF  CssTui  Qus  Trust  mat  bk  Taken  in  Eijoutiow:  Prit' 
chord  V.  Brown,  17  Am.  Dea  431,  and  note;  but  the  interest  of  a  yendee  of 
land  under  a  contract  to  sell  and  convey,  who  pays  part  of  the  pnrohaae 
money  and  enters  into  poesession,  bat  neglects  to  pay  the  reeidne,  is  not  sneh 
an  interest  as  may  be  taken  in  exeoation:  Bogert  v.  Perry,  8  Id.  411. 

To  TBS  Fonrr  that  a  resulting  trust  is  sach  an  interest  as  may  be  taken  In 
ezecatioii,  the  principal  case  is  cited  in  TTtomoi  v.  Waikart  6  Humph.  96| 
BuUer  ▼.  RuOedge,  2  Goldw.  12 


OASES 


SUPREME  COURT 


or 
YEBMONT. 


HUMFHBBY  V.  DoUOLASa. 

[11  Tbdcosx,  as.] 

Qm  MAT  LawfuiiLT  Turn  into  thb  Highway  Hobsis  Fomro  Tuffi»> 

nro  in  his  indosore,  although  their  getting  into  tiie  indosiire  wu  doe 
to  the  insuffioiency  of  a  diviaion  fenoa  which  he  and  the  owner  of  the 
honee  were  equally  honnd  to  maintain. 
MormB  WITH  wbioh  a  Lawtul  Aor  n  Dora  oan  neter  alter  the  dla^ 
aoterof  enohaot. 

Tbb8pa88  on  the  caae.  The  fads  are  snffideiitly  atated  in  the 
opinion. 

W.  P.  Briggs,  for  the  plaintiff. 

Maeok  and  SmaUey,  and  F.  Q.  MU^  for  the  defendant. 

By  Court,  Oollaksb,  J.  At  the  last  term  it  was  decided  that 
the  defendant,  having  found  the  horses  in  his  meadow,  lawfnllj 
turned  them  out;  and  the  plaintiff  could  not  recoyer,  as  the 
damage,  if  any,  was  owing  to  his  own  neglect,  in  not  restrain- 
ing lus  horses  within  Ids  own  inclosures.  Let  us  now  inqdie 
whether  the  case  was  essentially  changed  by  the  proof  on  the 
last  trial.  It  was  shown  that  the  fence,  through  which  the 
horses  escaped  into  the  meadow  of  the  defendant's  father,  was 
a  partition  fence,  which  it  was  as  much  the  duty  of  the  plaintifF 
as  the  other  party  to  repair.  The  horses,  then,  escaped  by  the 
plaintiff's  fault,  as  it  was  not  the  exclusive  duty  of  the  other 
party  to  TnaintaiTi  the  fence.  Horses  are  not  commonable  beasts, 
and  to  them,  in  this  state,  the  common  law  applies — ^that  is,  the 
owner  must  fence  them  in,  othew  are  not  bound  to  fence  them 
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out.  The  plamti£r8  testimonj  tended  to  proye  that  the  defend- 
ant  acted  with  improper  motives.  This  can  never  alter  the  char- 
acter of  a  lawful  act.  Whatever  a  man  has  a  legal  right  to  do, 
he  may  do  with  impuniiy,  regardless  of  his  motive.  It  seems 
the  defendant  started  the  horses  off  north.  It  is  dif&cnlt  to  see, 
as  the  court  have  decided  that  he  had  a  right  to  turn  off  the 
horses,  why  Jie  must  not  turn  them  off  in  some  direction,  and 
it  certainly  would  not  do  to  hold  that  the  issue  should  be  made 
to  turn  on  the  point,  that  if  he  does  not  turn  them  in  that  di- 
rection of  compass,  least  likely  to  injure  the  owner,  it  renders 
the  whole  unlawful.  There  was  nothing  in  the  nature  of  this 
act  which  amounted  to  a  conversion  of  the  property,  or  came 
within  this  action.  It  was  but  a  part  of  the  testimony  which 
tended  to  show  the  defendant's  motive,  and  falls  with  that. 
Judgment  affirmed. 

(hm  MAT  liAWFiTXXT  ToBM  OUT  Cattlk  found  treepasring  oa  hii  land  it 
hm  use  only  the  neccwnry  foroe  in  doing  so,  bat  if  he  inflicts  nnneoeMAiy 
injuy  npon  them  he  will  be  liable  therefor:  Riehardmm  v.  Carrt  26  Am.  Dea 
Sft.     Fora  former  decision  of  the  court  in  this  case,  see  33  Am.  Dec  177. 


NiBiB  V.  Rood. 


[U  VSBMOIIT,  98.] 

CSlaim  AOADrBT  iHaoLVXMT  ESTATE  OT  Deckdbmt  MAT  BB  OffSBT  in  chan- 
oery  against  one  in  favor  of  the  estate,  although  the  claimant,  owing  to 
an  agreement  of  the  administrator  to  allow  it,  neglected  to  present  his 
dalm  to  the  commissioners  on  the  estate. 

UsuQinnATBD  Claim  oak  not  bs  Offset  in  Chanoebt;  bat  a  decree  may 
be  deferred  to  enable  the  claimant  to  have  it  liquidated. 

Bnx  in  chancery,  alleging  that  the  orators,  being  partners 
under  the  firm  name  of  Lapham  &  Co.,  execnted  to  Levi  Bood 
their  promissory  note  for  fifty-four  dollars  and  eighiy-f our  cents, 
and  that  said  Bood  died  before  the  note  became  due,  having, 
before  his  death,  become. indebted  to  the  orators  for  medical 
services  rendered  by  Doctor  Nims,  one  of  the  orators,  in  his 
last  sickness,  in  the  sum  of  ten  dollars  and  fifly  cents;  that  a  few 
hours  after  said  Bood's  death,  the  orators,  without  knowledge 
of  his  death,  purchased  three  notes  signed  by  him,  one  for 
thirty-four  dollars,  one  for  thirty  dollars,  both  payable  to  one 
McCandless,  and  one  of  two  dollars,  payable  to  one  Cady;  that 
defendant,  Thomas  D.  Bood,  was  appointed  administrator  of  the 
estate  of  said  Levi  Bood,  and  as  such  administrator,  promised 
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oiatoiB  to  apply  the  whole  of  said  account  for  medical  attend- 
ance, and  also  as  much  of  the  notes  purchased  hy  them  as  afore- 
said, as  shotdd  be  their  share,  upon  orators'  note  aboye  mentioned; 
that  in  violation  of  said  agreement  he  had  had  said  note  sued  upon, 
a  judgment  thereon  obtained,  and  an  execution  issued.  The 
bill  prayed  for  discovery  and  relief,  and  for  an  injunction  against 
the  execution,  which  injunction  was  granted  by  the  chancellor 
issuing  the  subpoena.  Defendant  Bood  filed  an  answer,  the  pur- 
port of  which  is  stated  in  the  opinion.  The  orators  proved  that 
Doctor  Nims  attended  the  intestate  in  his  hist  sickness,  but  th^ 
offered  no  proof  of  the  agreement  alleged  in  their  bilL 

TT.  P.  BriggSy  for  the  orators. 

JSr.  Leavenworth,  for  the  defendants. 

By  Court,  Willxahs,  Chancellor.  The  orators  offer  no  proof 
of  the  agreement  stated  in  their  bill;  it  must,  therefore,  be  taken 
as  admitted  in  the  answer.  If  the  answer  is  not  entitled  to 
credit,  as  the  orators  claim  in  their  argument,  the  bill  is  without 
any  evidence  to  support  it.  With  respect  to  the  note  executed  by 
the  deceased  to  Cady,  there  is  no  proof  in  relation  to  it,  and  it  is 
wholly  denied  in  the  answer  that  there  was  any  agreement  about 
it.  This  note  must  be  laid  out  of  the  question.  It  is  admitted 
there  was  some  agreement  in  relation  to  the  notes  given  to  Mc- 
Gandless;  and,  although  they  were  purchased  by  the  orators 
after  the  decease  of  Boot,  and  can  not  be  set  off  to  the  full 
amount  against  the  claims  which  the  deceased  held  against  the 
present  orators,  yet,  inasmuch  as  the  orators  may  have  relied  on 
the  agreement  of  the  administrator,  and,  on  that  account,  neg- 
lected to  present  them  to  the  commissioners  on  the  estate  of  the 
deceased,  the  orators  are  entitled  to  a  dividend  on  those  two 
notes,  to  be  applied  to  the  judgment  which  the  defendants  held 
against  them.  The  dividend,  it  appears,  was  sixty-nine  cents  on 
the  dollar. 

With  respect  to  the  account  against  the  estate  for  the  attend- 
ance of  Dr.  Nims  during  the  last  sickness,  it  appears  the  orators 
have  a  just  claim  against  the  estate  for  the  amount  which  may 
be  found  due.  It  is  proved  that  Dr.  Nims  attended  him  in  his 
last  sickness;  but,  as  the  account  is  unliquidated,  and  is  denied 
in  the  answer,  as  well  as  all  agreements  in  relation  to  it,  the 
orators  can  not  have  a  decree  therefor,  at  this  time.  A  final  de- 
cree will  not  now  be  made  in  the  case,  that  the  orators  may 
have  that  claim  liquidated  by  a  suit  at  law,  inasmuch  as  it  will 
probably  never  be  recovered  unless  it  is  allowed  as  an  offset  to 
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the  judgment  of  the  defendants  against  the  orators.  The  ora- 
tors may  take  a  decree  for  the  amount  of  the  dividend  on  the 
McOandless  notes,  bat  without  cost,  as  the  defendant  Md  a 
Tight  to  sue  the  orators,  as  he  did,  on  the  note  mentioned  in  the 
Ull,  and,  moreover,  in  that  suit  the  present  orators  claimed  to 
have  the  whole  of  the  MoCandless  notes  applied  in  set-off  to  the 
defendants'  notes,  which  claim  was  not  allowed  in  their  suit,  and 
is  unsupported  by  evidence. 

N.  B.  The  defendants  consented  to  the  allowance  of  the  ac- 
count for  last  sickness,  and  the  orator  took  a  decree  for  that 
sum  as  well  as  for  the  dividend  before  mentioned. 


Set-ovf,  What  oak  and  what  can  not  bs  Made  Subjsot  ov:  See  Ihh 
gan  v.  CurtUrn^  31  Am.  Deo.  727,  note  737;  Jenkins  v.  Bieheurdion^  22  Id.  82; 
note  84.  The  principal  case  is  cited  in  Smiih  v.  Wadmonghl^  24  Vt.  106,  to 
the  point  that  ooarts  of  equity  will,  under  circumstances  of  peculiar  equity, 
entertain  a  bill  for  an  ofibet,  and  liquidate  the  matter,  or  allow  the  party  to 
proceed  at  law,  and  obtain  a  liquidation,  and  then  decree  an  ofiBset. 


Town  of  Milton  v.  Stoby. 

[U  VtaMom,  101.] 

Town  I^iablb  to  Suppobt  of  Poor  Man  can  not  MAniTAnr  Aonov 
againet  him  by  whose  fraudulent  act  he  was  reduced  to  poverty.  Only 
the  party  defrauded  Is  entitled  to  an  action,  either  at  law  or  In  chancery. 

Bnx  in  chanoeiy,  which  alleged  that  the  defendant  agreed 
with  one  Beeman,  in  consideration  of  the  conveyance  of  certain 
lands,  to  support  him  and  his  wife  dnring  life;  that  Beeman 
executed  the  deed  to  the  defendant,  but  the  latter  fraudulently 
denies  the  contract;  and  that  Beenum  has  become  chargeable  to 
the  town  of  IGlton.  Defendant  answered,  denying  the  allega- 
tions  of  the  bill.  There  was  testimony  taken,  the  effect  of 
which  is  stated  in  the  opinion. 

WhiUemorey  for  the  orators. 

Maeck  and  SmaUey^  for  the  defendant. 

By  Court,  Collameb,  Chancellor.  We  have  examined  this 
bill  and  answer,  and  the  testimony,  and  we  do  not  find  the 
answer,  which  is  an  entire  denial  of  the  matters  stated  in  the 
bill,  to  be  disproved,  except  by  the  testimony  of  one  witness. 
The  cireumstances,  when  fully  considered  on  both  sides,  rather 
tend  to  sustain  than  contradict  the  answer.  (Here  the  chancel- 
lor proceeded  fully  to  consider  the  testimony.) 
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But  it  is  said^  in  argument,  that  as  the  defendant  took  the 
convejance  in  order  to  enable  Beeman  fiandulently  to  obtain  a 
pension  from  government,  as  a  reduced  soldier  of  the  rerolution, 
it  is  not  to  be  expected,  that  the  pi»ot  "would  be  very  full  and 
explicit.  We  find  it  dif&cult  to  see,  e^^oii  if  this  were  true,  or  in 
any  other  view  we  can  take  of  this  case,  how  the  orators  are 
entitled  to  any  relief.  If  any  contract  for  support  exists  be- 
tween Beeman  and  Story,  binding  upon  Story  in  law  or  in 
chancery,  the  only  priviiy  is  between  these  persons;  and  Bee- 
man, and  he  alone,  is  entitled  to  an  action,  either  in  law  or 
chancery.  If  that  contract  was  made  to  defraud  the  government, 
or  any  third  persons,  it  was  still  good  and  binding  on  the  par- 
ties, and  only  void  as  to  those  who  were  intended  to  be  de- 
frauded, but  that  was  not  the  town  of  Milton.  If  the  contract 
were  executory,  and  made  in  bad  faith,  and  contra  bonoa  mores,  so 
that  a  court  would  not  enforce  it  between  the  parties,  still,  that 
creates  no  priviiy  between  the  parties  to  this  action.  The  whole 
contract  alleged,  or  attempted  to  be  proved,  is  a  personal  con- 
tract, to  which  the  town  is  no  pariy.  The  town  may  support 
Beeman  or  refuse  it,  if  he  has  a  support  secured  by  contract 
from  the  defendant;  but  because  a  man  has  refused  to  fulfill  his 
contract  to  another,  whereby  the  other  is  reduced  to  poverty, 
this  does  not  subject  him  to  an  action,  either  in  law  or  chancery, 
in  favor  of  the  town  or  parish,  liable  to  such  poor  man's  sup- 
port. As  well  might  his  relatives,  who  are  compelled  to  yield 
him  support,  or  his  creditors,  who  are  unable  to  collect  their 
debts,  have  an  action.  It  is  only  the  parties  to  the  contract,  or 
the  persons  intended  to  be  affected  by  a  fraud,  who  can  have  an 
action.  The  town  was  no  pariy  to  this  contract,  and  there  ia 
no  pretense  that  any  contract  was  made  or  conveyance  executed 
with  intent  to  injure  or  defraud  the  town. 

Bill  dismissed. 


State  v.  Phelps. 

[11  VkBMORT.  lie.] 

FoBOXBT,  AT  Common  Law,  is  the  Falsi  Makdto  of  asy  WBmsir  l5- 
STBaMx^n*,  for  the  purpose  of  fraud  or  deceit.  And  the  offense  is  suffi- 
ciently alleged,  in  an  indictment,  when  the  forgery  and  the  allegation  of 
fraudulent  intent  fully  appear,  though  no  person  is  set  forth  as  the  one 
intended  to  be  defrauded. 

Iir  Pbosecution  fok  Fobqeby,  undxb  the  Statute,  "The  PBismEiiT, 
DiRBCTOBS  k  Co.*'  is  a  good  description  of  an  artificial  person. 

Person  whose  Name  is  Forged  is  a  Competent  Witness  for  the  stata^ 
in  a  prosecution  for  forgery. 
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OoBWMUsovs  Madb  ujij>ut  BiiouuJKAcnDmnr  to  qip6ei  fwor  in  tiio  pirataoa* 
tion,  are  not  aflmfawthle  in  oriminal 


LnoBiLLTioNy  in  five  oocintB,for  the  foxgexyof  a  written  instru- 
ment in  these  words: 

' '  No.  St.  Albans,  Febroaiy  18, 1886.  Cashier  of  the  bank 
of  St.  Albans,  pay  James  Wilson,  or  bearer,  seven  hundred  dol- 
lars.   $700.  N.  W.  EzvGiCAN." 

In  all  the  ooimts  the  intent  was  alleged  to  be  to  defraud  the 
president,  directors,  and  company  of  Uie  bank  of  St.  Albans; 
and  they  all  concluded,  ^*  contrary  to  the  form,  force,  and  effect 
of  the  statute  in  such  case  made  and  provided,  and  against,"  etc. 
On  the  trial  N.  W.  Eingman  was  called  as  a  witness  for  the  prose- 
cution. It  did  not  appear  either  that  he  had  been  discharged 
from  any  liability  on  the  check  alleged  to  be  forged,  or  that  the 
bank  chumed  that  he  was  liable  on  it.  It  did  appear  that  he 
had  never  paid  it.  He  was  objected  to,  but  the  objection  was 
overruled.  Abel  Houghton  was  also  called  by  the  state  to  prove 
confessions  made  to  him  by  the  defendant.  The  evidence  given 
by  this  witness,  so  &r  as  it  is  material,  is  stated  in  the  opinion. 

JSr.  E.  Bearddey^  for  the  respondent. 

J.  J.  Bearddey^  iiaU^B  attorney,  for  the  prosecution. 

By  Court,  Collameb,  J.  In  an  indictment  for  forgery,  the 
person  or  persons,  intended  to  be  defrauded,  may  be  alleged  in 
general  words,  as  **  Drummond  &  Co."  This  has  been  holden 
sufficient  as  to  natural  persons,  and  **  the  president,  directors, 
&  Co.,"  is  a  good  description  of  an  artificial  person.  Forgery^ 
at  common  law,  is  the  false  making  of  any  written  instrument, 
for  the  purpose  of  fraud  or  deceit;  and  the  offense  is  sufficiently 
alleged,  when  the  forgery  and  the  allegation  of  fraudulent  in- 
tent fully  appear,  though  no  person  is  set  forth  as  the  one  in- 
tended to  be  defrauded.  This  is  a  misdemeanor.  Therefore,  if 
a  bank  or  corporation  is  a  person,  within  the  meaning  of  our 
statute,  then  this  information  sufficiently  describes  an  offense 
against  our  statute.  If  a  bank  or  a  corporation  is  not  a  person, 
within  our  statute,  then  this  information  describes  a  common 
law  misdemeanor.  In  such  a  case,  neither  a  demurrer  nor 
motion  in  arrest  can  be  sustained:  State  v.  McLeran,  2  Aik.  811;*^ 
Commonw&xlth  v.  Boynion,  2  Mass.  77. 

In  relation  to  the  admission  of  Eingman,  as  a  witness;  one,, 
who  is  interested  in  the  event  of  a  suit,  can  not  be  a  witness; 

1.  lAik.8U. 
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and  one  rule  for  settling  that  quefition  is  this;  could  the  judg- 
ment in  this  case  be  giyen  in  evidence  in  another  action,  in  rela- 
tion to  the  same  subject,  in  which  the  witness  may  be  a  pariy  ? 
However  it  may  have  formerly  been  holden,  it  is  now  fully  set- 
tled that  the  judgment  in  a  criminal  prosecution  can  never  bo 
given  in  evidence  in  any  civil  proceeding:  4  Burr.  2251.'  King- 
man  had,  therefore,  no  interest  in  the  event  of  the  prosecution, 
and,  on  general  principles,  was  an  admissible  witness.  In  Eng- 
land, it  has  always  been  holden,  that  a  person,  who  would  be 
bound  by  a  paper,  if  genuine,  can  not  be  admitted  as  a  witness 
of  its  f orgeiy.  This  has  been  attempted  to  be  sustained  on  a 
varieiy  of  grounds,  to  us  all  unsatisfactoiy  or  inapplicable  to 
our  circumstances.  In  some  cases,  it  is  said  that  the  paper  is 
forfeited  to  the  crown,  with  the  other  effects  of  the  felon,  on 
his  conviction;  and  that  the  crown  would  never  pursue  the 
signer.  We  have  no  such  forfeiture.  Again  it  is  said  that  the 
court  impounds  the  paper,  and  so  its  enforcement,  afterwards,  is 
much  embarrassed  or  impracticable.  This  is  unsatisfactoiy, 
and  the  English  courts  have  long  viewed  the  rejection  of  such 
witness  as  an  anomaly  in  the  law:  Rex  v.  Boston,  4t  East,  582. 
Probably,  this  anomaly  was  long  retained  in/avorem  viUe;  as 
forgery  was  then  a  capital  felony  and  its  penally  seldom  re- 
mitted. But  now,  in  England,  by  statute  9  Greo.  IV.,  c.  32, 
such  witness  is  admissible.  Here,  forgery  is  not  capital  and 
there  is  no  reason  for  preserving  this  anomaly.  It  has  been 
discarded  in  New  Hampshire,  Massachusetts,  New  York,  and 
Pennsylvania,  and  we  can  not  recognize  it  as  law. 

After  all  the  experience  which  has  been  had  in  criminal  juris- 
prudence, it  undoubtedly  becomes  courts  to  be  cautious  in  ad- 
mitting the  confessions  and  admissions  of  the  accused.  Even 
in  our  own  state,  the  Bomms  were  convicted  of  murder,  on  full 
confession,  when  no  one  had  been  killed.  "A  confession 
must  never  be  received  in  evidence,  where  the  defendant  has 
been  influenced  by  any  threat  or  promise."  "  The  law  can  not 
measure  the  force  of  the  influence  used,  or  decide  upon  its  effect 
upon  the  mind  of  the  prisoner,  and  therefore  excludes  the 
declaration,  if  any  degree  of  influence  is  used:"  2  Stark.  Er. 
49.  In  relation  to  the  admissions  of  Phelps,  in  this  case,  we 
have  had  some  difficulty.  On  the  one  side  it  appears  that  the 
interview  with  Houghton  was  of  Phelps'  seeking;  that  no  ad- 
missions were  sought  or  expected  by  Houghton,  and  no  direct 
assurances  of  favor  were  given  to  procure  them.     On  the  other 

1.  JLhTttktUlkt  T.  ^mM. 
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handy  *'  upon  ihe  trial  of  Hall  for  bnrglaiyy  proof  was  ofEared 
that  the  prisoner  had  desired  Last  to  apply  to  the  jostioe  to  ad- 
mit him  as  a  witness  for  the  crown;  bat  the  evidence  of  each 
request  was  rejected^  on  the  ground  that  it  had  beenmade  under 
the  hope  of  being  admitted  king^s  evidence,  and  could  not  be 
considexed  voluntary:"  Id.  That  case  goes  the  whole  length 
of  holding  that  whenever  he  entertains  a  hope  of  advantage, 
though  such  hope  is  of  Ids  own  creating.  Ids  confessions  are  in« 
admissible.  We  do  not  consider  it  necessary  to  go  that  length. 
But  in  this  case,  the  prisoner  proposed  to  assist  the  bank  in  pro- 
curing securily  for  the  debt,  and  expressed  the  expectation  of 
&vor  in  this  prosecution,  if  he  did  so.  In  this  he  was  encour- 
aged by  Houghton,  who  said  that  he  and  the  bank  would  give 
all  the  favor  they  properly  could.  He  then  proceeded  to  make 
the  statements.  Did  he  not  then  act  under  the  expectation  of 
&Tor,  and  was  not  this  expectation  countenanced  by  Houghton  ? 
We  think  it  safest  to  err  on  the  side  of  humaniiy  and  exclude 
such  confessions. 
New  trial  granted. 


FbBOXRT,  What  n,  akd  brDzoniXNT  iob:  See  BUI  v.  8tai$^  24  Am.  Deo. 
441,  note  448;  Arnold  v.  Coti^  22  Id.  902,  note  806,  where  the  whole  sabjeel 
is  fnUy  diMOMed;  Hesa  v.  Siaie^  Id.  707>  note  776,  where  other  oeeee  in  this 
■erieeare  oolleoted. 

WlTNEaS,    PaBTT   to  LfSTSinCXNT  FOBaSD,  WHKN    18  Ain>  WHIN   IB   VOT 

OoifPETKKT:   /ieM  V.  Staiet  22  Aol  Dea  767,  note  776,  where  the  oeeee  in 
this  eeriee  are  ooUected. 

CoHranoire,  whxit  Annrawnm  nr  Evidkncb,  and  when  not:  See  Slaie  ▼. 
CroMk,  23  Am.  Deo.  117,  note  128;  Heeior  t.  Stale,  22  Id.  464,  note  466, 
where  the  other  ceaes  on  this  sabjeot,  oontained  in  theae  reports,  are  ool- 
leoted. The  principal  oase  is  cited  and  affirmed  in  StaU  v.  WaOber,  84  Vt. 
801,  to  the  point  that  a  oonfession  most  never  be  reoeiTod  in  eyideoce  wbtm 
the  lespondaal  has  been  inflnenoed  by  any  threat  or  promise. 


Sbwell  v.  Habbinotok. 

(11  Temmokt,  Ml.] 

OmcKE  HATiNa  PoesiasioN  or  Pbopbbtt  bt  Vmrnx  ov  Wan  or  Ezbov* 
noN  may  maintain  trespass  against  any  one  who  takes  it  out  of  liis  poa- 
session.  And  it  is  no  defense  to  such  action  that  the  writ  lias  not  been 
retomed*  when  the  proper^  was  taken  from  his  possession  before  the 
return  day. 

Wkit  or  ExiocTioii  is  VonuBLS  oitlt,  not  Void,  wliere  it  iMoes  on  a 
judgment  which  was  obtained  in  an  action  wliere  the  writ  of  attaohmsnt 
made  out  by  the  officer. 
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Tbbrpass  for  taking  a  wagon.  Plea,  not  guilty,  with  notice  of 
special  matter.  On  the  trial  the  plaintiff  offered  in  evidence  an 
ezecutipn  issued  on  a  judgment  in  the  case  of  Miller  against 
Clark,  and  also  eridence  that  he  had  seized  the  wagon  by  virtue 
of  the  execution,  and  left  it  in  the  possession  of  a  man  who 
lived  about  a  mile  from  his  house,  where  it  remained  until  it 
was  taken  by  the  defendant.  There  was  no  return  on  the  writ. 
Defendant  hereupon  moved  for  a  nonsuit,  which  was  denied. 
The  defendant  then  offered  in  evidence  a  writ  of  attachment  in 
the  case  of  Leffingwell  against  Clark,  by  virtue  of  which  he 
took  the  wagon,  and  sold  it  in  satisfaction  thereof.  He  also 
proved  that  the  original  writ  in  the  case  of  Miller  against  Clark 
was  drawn  and  filled  up  by  the  plaintiff,  who  was  then  a  deputy 
sheriff;  and  that  Clark  had  brought  a  writ  of  review,  and  recov- 
ered judgment  of  nonsuit,  because  the  writ  was  drawn  and  filled 
up  by  the  plaintiff  while  deputy  sheriff.  It  was  shown  in  evi- 
dence that  the  wagon  was  the  property  of  Clark.  The  court 
rendered  judgment  for  the  plaintiff*  for  nominal  damages  and 
ooets,  and  the  defendant  excepted. 

O.  HarringUm^  pro  8e. 

8.  S.  Brown  and  F.  Hasen^  for  the  plaintiff. 

By  Court,  WnxiAics,  C.  J.  The  case,  as  drawn  up,  presents 
but  two  questions:  1.  Whether  the  plaintiff  had  the  wagon  in 
his  possession  by  virtue  of  the  execution  issued  on  the  judgment 
in  favor  of  Miller  against  Clark;  and,  2.  Whether  the  execution 
was  so  &r  void  that  the  defendant  was  justified  in  taking  the 
property  in  question  from  the  plaintiff's  possession  by  virtue  of 
the  execution  in  favor  of  LefSngwell  against  Clark.  On  the 
first  question,  it  may  be  remarked,  that  as  the  trial  of  the  issue 
was  by  the  court,  it  is  to  be  inferred  that  the  fact  of  possession 
was  found  by  them,  unless  it  should  appear  that  the  evidence 
was  insufiicient,  in  law,  to  establish  the  fact.  The  x>arty  except- 
ing must  always  have  enough  stated  to  show  that  error  has  in- 
tervened. In  the  case  before  us,  in  stating  the  evidence,  it  ia 
not  very  explicitly  set  forth  that  the  plaintiff  took  the  wagon  by 
virtue  of  Miller's  execution.  It  might,  however,  be  inferred 
that  such  was  the  case.  It  appears  that  the  plaintiff  was  a  dep- 
uty sheriff;  that  he  had  the  execution  in  his  possession  to  serve 
and  return,  and  further,  that  the  couniy  court  who  tried  the 
issue,  found  that  he  had  the  wagon  by  virtue  of  an  execution. 
We  can  see  nothing,  therefore,  to  induce  us  to  disturb  the  judg- 
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ment  of  the  county  court  on  this  point,  as  we  can  not  say  the 
evidence  was  legally  insufficient  to  prove  that  he  took  and  held 
the  wagon,  as  deputy  sheriJOT,  by  virtue  of  the  execution  in  favor 
of  Miller.  Nor  was  it  any  objection  to  the  right  of  the  plaintiff, 
in  this  case,  that  the  execution  was  not  returned.  The  writ  of 
execution  was  a  final  process,  and,  moreover,  before  he  could 
legally  complete  his  service  thereon,  it  was  taken  from  his  pos- 
session by  the  defendant. 

On  the  other  point  in  the  case,  it  may  be  remarked,  that  the 
execution  issued  upon  a  judgment'  of  a  court  of  competent  juris- 
diction, having  jurisdiction  of  the  parties  to  that  judgment,  and 
also  of  the  controversy  between  them.  It  can  not,  therefore, 
be  considered  as  void,  but  voidable  only.  It  was  optional  with 
Clark,  the  debtor,  whether  the  judgment  should  remain  good  or 
be  set  aside,  and  if  he  had  not  thought  proper  to  bring  his  writ 
of  review,  the  judgment  would  have  remained  in  force,  notwith- 
standing the  writ  was  drawn  up  by  the  plaintiff,  who  was  a 
deputy  sheriff.  It  is  true,  the  statute  declares  that  no  lAieriff, 
deputy  sheriff,  etc.,  be  allowed  to  make  any  process,  or  fill  up 
any  writ,  declaration,  or  complaint,  and  further  declares,  that 
all  such  acts,  done  by  either  of  them,  shall  be  void;  and  that 
such  process,  writ,  declaration,  etc.,  shall  be  dismissed,  the 
plaintiff  become  nonsuit,  and  the  defendant  recover  his  costs; 
but  the  terms  made  use  of  show  that  it  is  voidable,  and  remains 
good  until  avoided  by  plea  or  motion,  and  not  so  absolutely  void 
from  the  beginning  as  that  no  one  is  bound  by  it. 

The  case  of  Prigg  v.  Adams  et  al.,  2  Salk.  674,  is  very  decisive 
of  the  case  before  us,  on  this  point,  where  it  was  held,  that  al- 
though an  act  of  parliament  declared  that  a  judgment  entered 
for  under  forty  shillings,  in  certain  cases  there  mentioned,  should 
be  void;  yet  the  judgment  was  not  so  far  void  that  the  pariy 
could  take  advantage  of  it  in  a  collateral  action,  but  it  was  void- 
able only  by  plea  or  upon  error.  The  plaintiff  therefore,  at  the 
time  the  property  was  taken  by  the  defendant,  had  the  custody 
of  it,  by  virtue  of  an  execution  apparently  good,  until  it  was 
set  aside  on  the  writ  of  review  brought  by  Clark  against  Mil- 
ler. In  consequence  of  the  judgment  Miller  against  Clark 
being  set  aside,  the  plaintiff  was  not  entitled  to  recover  of  the 
defendant,  who  took  the  property  by  virtue  of  the  execution 
Leffingwell  against  Clark,  the  whole  value  of  the  property,  but 
he  was  entitled  to  the  nominal  damages,  which  were  awarded  to 
him  by  the  county  court. 

The  judgment  of  the  county  court  is,  therefore,  affirmed. 
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Omcxs  HoLDuro  Pbopertt  ukder  Wbit  mat  Kaiittain  Trespass  for 
tho  takmg  or  other  injury  of  such  property:  See  note  to  Orwr  v.  SfcmUj  18 
Am.  Deo.  550. 

BzxouTXON,  Void  ob  Voidablx,  which:  See  ffqfman  v.  S^roheeier,  32  Am. 
Dec  740,  note  745;  Doe  y.  Snyder,  Id.  311,  note  313;  Harris  v.  Aleock,  Id. 
15a,  note  167;  Baren  v.  MeOehee,  31  Id.  605;  CoUraine  v.  MeCfaine,  24  Id.  2S6» 
note  263;  Oraham  r.  Price,  13  Id.  190. 


Pelton  v.  Moot. 

[11  TmiosT.  148.] 

RiouLAB  Dismissal  ok  the  Msbits  of  Bill  in  Changkbt  la  a  Bah  to  an- 
other soit  on  the  same  matters,  when  the  matters  of  the  bill  have  been 
passed  upon. 

Dismissal  Entsbxd  upon  the  Merits  by  Gonsent  or  thx  Pabtib8  is  as 
conclnsiYe  upon  them,  as  if  the  judgment  were  rendered  in  the  ordinary 
oourse  of  prooeeding. 

Absumfsit  on  a  promissory  note.  Plea,  rum  (usnimpsU.  On 
the  trial  the  plaintiff  gave  in  evidence  a  note  signed  by  the  de- 
fendants. The  defendants  offered  to  proTe,  that  when  the  note 
was  signed  there  was  pending  in  chancery  a  suit  in  &Tor  of  E. 
Pelton  against  the  defendants  and  others;  that  the  plaintiff  pre- 
tended to  own  and  have  the  control  of  said  Pelton's  interest  in 
that  suit,  and  in  the  premises  in  dispute  therein;  and  for  the 
purpose  of  purchasing  said  interest  in  the  suit  and  premises 
mentioned,  the  defendants  signed  the  note  and  put  it  into  their 
agent's  hands  to  be  delivered  to  the  plaintiff  upon  condition  that 
E.  Pelton's  right  and  title  to  the  premises,  mentioned  in  the 
chancery  suit,  should  be  extinguished  or  barred;  that  defend- 
ant's said  i^nt,  and  attorney,  entered  into  a  written  agreement 
with  the  plaintiff's  counsel  that  a  decree  of  dismissal  on  the 
merits  should  be  drawn  up,  entered,  and  recorded  in  said  suit  at 
the  next  term;  whereupon  defendants'  counsel  delivered  the  note 
to  plaintiff's  counsel  on  the  condition  that  it  should  not  be  de- 
livered over  to  the  plaintiff  until  such  decree  should  be  entered 
in  said  suit,  as  would  extinguish  and  bar  E.  Pelton's  interest  in 
the  said  premises.  The  plaintiff  objected  to  this  evidence,  but 
the  court  admitted  it.  The  defendants  then  gave  in  evidence  a 
decree  in  said  suit  in  which  said  suit  was  dismissed  upon  the 
merits,  by  consent  of  the  parties  thereto.  The  defendants  in- 
sisted that  this  decree  did  not  bar  E.  Pelton's  interest  in  said 
premises,  but  the  court  thought  otherwise  and  directed  a  verdict 
for  the  plaintiff.     The  defendants  excepted. 
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SmaUey  and  Adama,  for  the  defendants. 

8.  S.  Broum,  for  the  plaintiff. 

By  Court,  Bsnsbtt,  J.  The  only  question  in  this  ease,  which 
can  be  raised,  is  whether  the  conditions,  upon  which  the  note 
was  to  become  operatiye,  had  been  complied  with;  and  of  that 
we  think  there  can  be  no  doubt.  It  is  settled  law  that  when  a 
bill  in  chancery  is  regularly  dismissed  upon  the  merits,  and  the 
matters  of  the  bill  haye  been  passed  upon,it  isa  bar  to  asecond 
suit  for  the  same  matters,  unless  the  first  bill  is  dismissed  with- 
out prejudice:  Ferine  y.  Dunn,  4  Johns.  Ch.  140;  PreUynum  y. 
Prettyman,  1  Yem.  810;  Mitf.  PI.,  8d  Am.  ed.,  299.  To  render 
this  principle  applicable,  there  must  be  res  adjudicfUa,  a  pass- 
ing upon  the  yeiy  matters  of  the  bill;  and  it  is  contended  in 
argument  that  in  the  present  case  there  was  not  such  a  passing 
upon  the  matters  of  the  first  bill  as  to  constitute  a  bar  to  a  sec- 
ond bill  for  the  same  matter,  and  we  are  referred  to  tii^e  case  of 
Bosse  el  al,  y.  Bust,  4  Johns.  Ch.  300.  But  that  case  is  not  in 
point.  The  bill  there  was  dismissed,  because  no  person  appeared 
on  the  part  of  the  orator  to  prosecute;  and,  though  the  second 
bill  was  for  the  same  matter  contained  in  the  first,  yet  the  merits 
of  the  former  were  not  discussed  or  passed  upon  by  the  court, 
and  the  decree  of  dismissal  was  equiyalent  to  a  judgment  of 
nonsuit  at  law.  Though,  in  point  of  fact,  the  court  may  not 
haye  passed  upon  the  matters  of  the  bill,  yet  by  the  consent  and 
agreement  of  the  orator  the  decree  of  dismissal  was  entered 
upon  the  merits,  and  there  can  be  no  doubt,  that  a  judgment 
entered  up  by  the  court,  upon  the  agreement  of  parties,  is,  to 
say  the  least,  as  conclusiye  upon  them  as  if  judgment  were  ren- 
dered in  the  ordinary  course  of  proceeding.  We  are,  then,  satis- 
fied that  the  decree  in  question  would  be  a  bar  to  a  second  bill 
for  the  same  cause,  and  must  operate  to  bar  the  equity  of  re- 
demption in  the  orator  to  the  premises;  and  that,  consequently, 
the  note  now  in  suit  is  operatiye,  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Dismissal  of  Bill,  whei^  a  Ba&:  See  Ntafit  v.  Ntafit,  11  Am.  Deo.  380. 

When  kot  a  Bar:  See  Cha6e^B  ctucy  17  Am.  Deo.  277.  The  principal  oaac 
is  cited  in  Low  v.  Mtuaey,  41  Vt.  396,  to  the  point  that  the  dotermination  of 
a  court  of  equity  having  jurisdiction,  and  when  the  parties  have  been  heard, 
determines  their  equitable  rights. 
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BooxH  V.  Adahb. 

pi  Tkbiicwt,  106.] 

DimiON  nr  fact  of  Land  among  Pboprdstobs  of  Town,  however  in- 

formftl,  if  aoquieaoed  in  for  fifteen  years,  ib  equivalent  to  a  legal  diyinoo 

thereof. 
OvB  Tbnakt  in  common  can  not  Maintain  Trespass  against  his  oo-ten- 

ant,  unless  he  is  expelled  from  the  common  estate  or  deprived  of  the 

common  enjoyment. 

Tbbspabs  for  cutting  down  and  canying  away  the  plaintiff's  grass 
and  rails.  On  the  trial  the  plaintiff  introduced  testimony  tending 
to  prove,  that  at  the  time  of  the  alleged  trespass  he  was  in  posses- 
sion of  a  lot  of  land  in  the  town  of  Addison,  on  which  were  the 
grass  and  rails  in  question;  that  he  had  for  five  or  six  years  oc- 
cupied said  lot,  claiming  it  as  his  own,  having  inclosed  it  and 
run  a  division  fence  across  it;  he  also  offered  evidence  of  the  al- 
leged trespass  by  the  defendants.  The  defendants  then  intro- 
duced testimony  to  show  that  in  cutting  and  taking  away  the 
grass  and  rails  as  alleged,  they  were  acting  as  the  hired  men  of 
Friend  Adams,  and  did  it  by  his  direction,  and  showed  that  said 
Adams  was  the  owner  of  the  undivided  lands  in  Addison,  which 
belonged  to  the  original  proprietary  share  of  one  Blanchard. 
The  court  decided  that  Adams  being  a  tenant  in  common  with 
the  proprietors  of  the  undivided  lands  in  Addison,  the  plaintiff 
could  not  maintain  his  action  without  showing  that  he  was  the 
owner  of  the  lot  in  question,  or  that  it  was  separated  from  the 
common  and  undivided  land  by  some  previous  division.  The 
plaintiff  then  showed  title  in  S.  B.  Booth,  under  whom  plaintiff 
claimed,  to  the  right  of  one  Spencer,  an  original  proprietor  in 
said  town.  The  plaintiff  next  offered  to  show,  by  the  propri- 
etors' record,  a  division  made  by  the  proprietors  in  1784.  The 
court  decided  that  this  division  was  not  in  conformity  with  law, 
and  could  not  be  admitted  as  a  legal  division.  The  plaintiff 
then  offered  the  records  as  evidence  of  a  division  in  fact,  and 
also  further  testimony  to  show,  that  the  town  had  been  settled, 
and  the  lands  held  under  this  division,  and  that  these  records 
of  the  proceedings  of  the  proprietors  were  the  only  evidence  of 
such  division,  and  had  always  been  referred  to  by  the  land  own- 
ers as  evidence  of  the  location  of  their  respective  lots.  This 
testimony  the  court  rejected.  The  court  then  decided  that  if 
the  jury  should  find  from  the  evidence  before  them,  that  the 
plaintiff  and  the  defendants  were  tenants  in  common  of  undi- 
vided lands  in  Addison,  of  which  the  premises  in  controversy 
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were  a  part,  the  plaintifT  could  not  reoorer  in  this  aotion.  A 
Yerdict  for  the  defendants  was  taken  by  consent.  .The  plaintiff 
excepted. 

H.  Seymour  and  P.  O.  Tucker^  for  the  plaintiff. 

8.  8.  Phelps  and  E.  D.  Woodbridge,  for  the  defendants. 

By  Conrt,  Bedfdeld,  J.  A  diyision  of  common  land  among 
the  proprietors,  howeyer  informal,  if  acquiesced  in  for  fifteen 
years,  has  always  been  considered,  in  this  state,  equivalent  to  a 
legal  division.  But  this  must  be  a  division  in  fact  of  the  land, 
either  by  visible  lines  and  monuments,  or  by  possession  under  a 
claim  of  distinct  and  clearly  defined  parcels.  No  length  of  time 
of  acquiescence,  in  an  agreement  to  hold  in  a  certain  manner, 
has  yet  been  holden  binding  upon  the  proprietors,  unless  there 
had,  in  fact,  been  a  division  of  the  land.  Hence,  the  severance 
to  all  the  rights  in  the  tovni  of  Addison,  which  was,  in  fact, 
made  at  the  early  date  named  in  the  bill  of  exceptions,  has 
been  so  long  acquiesced  in  that  it  is  now  binding  upon  all  con- 
cerned. But  the  severance,  which  the  plaintiff  undertook  to* 
make  to  the  right  of  Isaac  Spencer,  not  being  made  in  the  man- 
ner required  by  law,  and  of  so  recent  a  date,  can  have  no 
effect.  If  the  plaintiff  recover,  it  must  be  by  virtue  of  his  pos- 
session and  rigbt,  as  tenant  in  common  with  the  defendant. 
There  does  not  seem  to  have  been  any  agreement,  on  the  part  of 
the  other  tenants,  to  permit  the  plaintiff  to  occupy  the  premises 
in  controversy.  If  there  had  been,  he  might  maintain  trespass 
against  them  for  the  same  acts,  which  would  constitute  trespass 
in  a  stranger:  Keay  ▼.  Ooodwin,  16  Mass.  1. 

But  one  tenant  in  common  of  land  can  not  maintain  trespass 
against  his  co-tenant,  unless  he  is  expelled  from  the  common 
estate  or  deprived  of  the  common  enjoyment.  When  ejectment 
has  been  brought  and  sustained,  trespass  will  lie  for  mesne 
profits:  8  Wils.  118.'  But  for  a  mere  entry  upon  the  land, 
without  an  ouster,  trespass  will  not  lie:  Co.  Lit.  323;  1  Salk.  4;' 
Oo.  lit.  189.  In  short,  any  act  of  the  co-tenant,  which  might 
be  referred  to  his  right,  as  gathering  in  crops,  cutting  trees  fit 
to  cut,  or  removing  fences,  as  in  the  present  case,  is  not  the 
ground  of  such  action,  even  on  the  part  of  him  who  sowed  the 
crop  or  erected  the  fence.  Perhaps  the  actual  destruction  of 
permanent  erections  might  merit  a  different  consideration:  Mar^ 
4m  V.  KnowUya,  8  T.  B.  145;  Waterman  v.  Soper,  1  Ld.  Baym. 
787.    If  one  tenant  in  common  of  lands  hinder  the  other  from 

1.  OoodtUU  T.  Tmb9,  3.  Hagwood  r,  DovOi. 
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entering  to  erect  hurdles,  it  is  said  the  other  may  bring  trespaas: 
Go.  lit.  200.    There  being  nothing  in  this  case  amonnting  to 
an  exptdsion  or  hindering  of  plaintiff  in  his  possession, 
Judgment  is  affirmed. 

IhviBiov  nr  fact  Accompanied  bt  Long  Posbbbion,  wrxn  BQuirAixiiT 
to  Pabtxtiok:  See  Haardyv.  Summers,  32 Am.  Beo.  107;  Oomptonr.  Mathem^ 
22  Id.  167>  note  179,  where  the  other  cases  on  this  snbjeot  are  oolleoted. 

Tbupabs  bt  Onb  Co-tbnant  aoaibbt  Anotsbb:  See  Odhme  v.  Lgfwrd^ 
92  Am.  Deo.  387,  note  892,  where  other  oases  in  this  series  aze  collected. 


Hough  and  Wood  v.  Bibob. 

[U  YmaMOWt,  190.] 

Acnoir  iqb  Usb  and  Occupation  of  Land  can  not  bb  Maintainbd  against 
one  who  held  the  same  nnder  a  contract  of  purchase  which  fell  throogh 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  halt  on 
the  part  of  the  defendant. 

AsscMPsrr  for  use  and  occupation.  Plea  non  assumpsU,  and 
issue  to  the  court.  The  defendant  took  possession  of  a  house 
and  lot  of  the  plaintiff,  Wood,  under  a  contract,  signed  by 
Wood  only,  for  the  sale  thereof.  After  he  took  possession  ttia 
house  and  lot  were  attached  by  creditors  of  Hough  and  Wood, 
and  afterwards  sold  under  execution,  to  the  defendant.  This 
suit  was  brought  to  recover  for  the  use  and  occupation  of  the 
premises  between  the  time  when  the  defendant  took  possession 
and  the  date  of  the  levy  thereon  by  the  creditors  of  Hough  and 
Wood.  The  court  rendered  judgment  for  the  defendants,  and 
the  plaintiff  excepted. 

Briggs  and  Barber^  for  the  plaintiff. 

C.  Idnsley,  for  the  defendants. 

By  Court,  Bedfield,  J.  The  contract  entered  into  between  the 
defendant  and  Wood  in  relation  to  the  purchase  of  this  house 
and  lot,  must  be  considered  as  binding  upon  the  plantifb  until 
rescinded  by  the  defendant,  which  he  did  not  do  until  his  pur- 
chase of  the  lot  of  the  creditors,  and  which  he  might  well  do, 
after  all  title  had  gone  from  the  plaintiffs.  The  statute  of 
frauds  does  not  make  contracts,  not  reduced  to  writing,  for  the 
sale  of  land,  void;  but  it  provides  that  '*  no  action  shaU  be 
maintained  thereon."  This  contract  was  reduced  to  writing 
and  signed  by  one  of  the  parties.  Not  being  signed  by  the  de- 
fendant, the  plaintiffs  could  maintain  no  action  thereon  against 
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defendant.  Some  of  the  cases  go  so  far  as  to  say  that,  on 
that  account,  the  plaintifEs  might  haye  rescinded  it.  But,  until 
the  contract  "Aras  rescinded  by  one  of  the  parties,  it  remained  in 
force  as  a  ground  of  defense  in  all  things  done  under  it.  And 
it  is  unnecessary  to  say,  that  the  law  will  imply  no  contract 
where  the  parties  haye  made  an  express  stipulation.  Expressum 
/acU  cessare  taciium. 

The  case,  then,  presents  the  single  question,  whether  this  con- 
tract of  sale  having  failed  to  be  carried  into  effect  in  conse- 
quence of  defect  or  loss  of  title  in  the  plaintiffs,  they  can  now 
recoTer  of  defendant  for  use  and  occupation,  while  he  was  in 
possession  of  the  premises  under  the  contract  of  purchase.  It 
is  very  obvious  to  the  court,  that  no  such  action  can  be  main- 
tained in  the  present  case.  The  case  of  Heam  et  al.  t.  TbmZin, 
Peake's  Cas.  192,  was  correctly  decided,  no  doubt.  The  plaint- 
iff failed  to  recoTer,  as  he  should  have  done.  But  the  reason 
assigned  by  the  learned  judge,  who  tried  the  case,  seems  to  have 
been  intended  rather  to  pacify  the  plaintiff  than  to  justify  the 
decision  to  the  profession.  If  the  defendant  had  derived  no 
benefit,  he  could  not  be  made  liable  in  any  event.  But  where 
he  had  derived  benefit,  he  could  not,  on  the  most  favorable 
view,  be  made  liable,  unless  he  had  himself  been  in  fault,  as 
was  holden  in  HvXL  v.  Vaughan,  6  Price,  167.  Such  seems  to 
have  been  the  doctrine  held  in  KirHand  v.  PounaeU,  2  Taunt. 
145;  Vandenheuvel  v.  Storrs,  3  Conn.  203;  2  Greenl.  337;*  13 
Johns.  489.'  Although  the  law  will,  in  many  cases,  imply  a 
contract  to  pay  for  use  and  occupation  of  land  enjoyed  by 
the  defendant,  and  which  rightfully  belonged  to  plaintiff,  yet, 
in  the  absence  of  all  evidence  of  such  occupation  being  by 
plaintiff's  permission  even,  no  case  has  been  presented  in  the 
argument,  which  would  justify  a  recovery  in  the  present  case. 
From  the  great  diligence  in  preparation,  manifested  on  the  part 
of  the  plaintiff,  we  are  satisfied  no  such  case  exists.  And  we 
are  the  more  satisfied  in  this  conclusion  from  our  utter  inability 
to  conjecture  any  good  basis  upon  which  such  a  decision  cotdd 
rest. 

Judgment  affirmed. 

UsB  AND  Occupation,  Action  for  against  Vkndeb:  See  LUUe  y.  Pearwm, 
19  Am.  Dec.  289,  note  290;  Riehardaon  t.  MeKituon,  12  Id.  308,  note  312. 

The  fbinozpal  cask  is  cited  and  approved  in  Way  y.  Raymond^  16  Vt.  376; 
Chamberlm  v.  Donaliue^  44  Id.  69;  JJwighA  v.  OuUer^  3  Mioh.  573;  and  in  Mo 
Ifair  Y.  Schwartz,  16  111.  25. 

1,  Wymmm  y.  Hook.  3.  Baner^t  r  WardmeU:  S.  a,  7  Am.  Deo.  SM. 
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Strong  v.  Babnes. 

[UYIEBICOHT.221.] 

DmonaoK  or  Trial  Ck>OBT  on  Qqbstions  op  Fact  is  Final,  and  can  not  be 

ezamined  into  on  exceptions. 
Onb  who  Sblls  Psbsonal  Pbopertt  that  He  does  not  Own,  is  UaUe  in 

•asnmpsit  on  his  warranty. 
DnrFERBNT  Wbttinqs  on  same  Subject  Executed  at  baicb  Tdoi  mmt  ba 

treated  as  one  instnunent  and  constmed  together. 

Absukpstt.  Plea,  non  aasumpsU,  and  issae  to  the  oomt.  The 
plaintiff,  to  support  his  dedaratlon,  offered  two  papers,  of  which 
the  following  are  copies: 

''Addison,  March  1, 1832.  In  consideration  of  one  hundred 
dollars  receiTed  of  Moses  M.  Strong,  of  Rutland,  I  do  hereby 
sell  and  transfer  to  the  said  Moses  M.  all  my  right,  title,  inter- 
est, property,  claim,  and  demand  of,  in,  and  unto  a  certain 
carding-machine  in  Bristol,  in  the  state  of  Connecticut,  which  is 
in  the  possession  of  Miles  Lewis,  it  being  the  same  machine  which 
I  used  and  occupied  at  said  Bristol,  and  also  all  apparatus  and 
appendages  belonging  to  said  carding-machine.   Asahel  Barnes." 

"  Messrs.  Miles  Lewis  and  Charles  G.  Chmy :  I  have  this  day 
sold  to  Moses  M.  Strong  the  carding-macfaine  which  I  own  in 
Bristol,  in  the  care  of  Mr.  Lewis,  and  I  wish  you  would  deliver 
said  machine  to  him  or  his  order,  and  render  him  such  assist- 
ance towards  selling  or  otherwise  disposing  of  said  machine  aa 
you  may  have  it  in  your  power  to  do.    Asahel  Barnes." 

The  plaintiff  also  offered  evidence  tending  to  show  that  at  the 
time  of  the  contract  the  defendant  had  no  oarding-machine  in 
the  hands  of  said  Lewis.  The  defendant  insisted  that  the  order 
was  no  part  of  the  contract.  But  the  court  decided  that  the 
order  was  to  be  used  in  construing  the  contract,  and  that  the 
biU  of  sale  amounted  to  a  warranty  that  the  defendant  was 
owner  of  a  machine  mentioned  in  Ihe  contract,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  excepted.  The  other 
facts  are  stated  in  the  opinion. 

C.  Lindeyy  for  the  defendant. 

E,  L.  Ormjebee^  for  the  plaintiff. 

By  Court,  Williams,  C.  J.  There  does  not  appear  to  be  any 
question  of  law  of  any  importance  presented  in  this  case.  The 
questions  were  principally  those  of  fact,  and,  as  such,  the  de- 
cision of  the  county  court  upon  them  was  final.  Under  the 
declaration,  all  which  the  plaintiff  was  bound  to  show,   was 
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that  the  defendant  sold  or  attempted  to  sell  a  carding-nuiohine, 
when,  in  point  of  fact,  he  had  none.  If  he  affirmed  that  he  had 
an  interest  in  a  carding-machine,  and  released  that  interest, 
when,  in  fact,  he  had  none,  he  was  liable  to  the  plaintiff  on  his 
wanantyy  whether  he  sold  the  machine  itself,  or  his  interest, 
right,  or  title  in  said  machine.  The  coonty  court  found,  as  a 
matter  of  fact,  that  the  defendant  was  not  the  owner  of  any 
machine,  but  he  affirmed  that  he  was,  and  how  then  can  it  be 
that  he  said  he  sold  any  one  in  particular,  when  he  did  not  own 
any  one,  nor  can  it  be  ascertained,  nor  is  it  of  any  consequence 
which  of  the  three  machines,  about  which  testimony  was  tajken, 
was  in  his  mind  at  the  time.  As  to  the  admission  of  the  order, 
the  county  court  were  right.  It  was  decided  in  the  case  of  Bay- 
mond  y.  Boberta,  2  Aik.  204  [16  Am.  Dec.  698],  that  different 
writings,  upon  the  same  subject,  executed  at  the  same  time,  are 
to  be  treated  as  one  instrument,  and  construed  together.  U  the 
order  was  material  to  a  right  understanding  of  the  contract,  it 
should  have  been  receiyed  for  that  purpose.  If  it  was  not  ma- 
terial, the  admission  of  it  wotdd  not  afford  any  room  for  dis- 
turbing the  judgment. 

The  judgment  of  the  couniy  court,  on  all  the  questions  of 
law  presented,  was  correct  and  must  be  affirmed. 


Wbit  ov  Ebbor  does  not  Lis  to  an  Ixfbriob  Court  to  review  its  de- 
eirioii  upon  nuitten  of  fact:  People  v.  Ilaynet,  28  Am.  Dec.  530. 

DiFFXRBNT  IxarrRUMXNTS  £xBOCTKD  AT  SAMB  TiMB,  between  the  aame 
parties,  and  relating  to  the  tame  subject-matter,  are  to  be  taken  as  one,  and 
ooostraed  together:  Hills  v.  Afiller,  24  Am.  Dec.  218,  note  222;  Isham  v. 
Morgan^  23  Id.  361;  Jackaon  v.  MeKenuy^  20  Id.  090,  note  692;  Rajftnond  v. 
RcberUi,  16  Id.  698;  Clap  v.  Draper,  3  Id.  215,  note  217;  Rogers  v.  Bancrqft, 
20  Vt.  256,  citing  the  principal  case. 


Town  op  Mounthollt  v.  Town  op  Andover. 

{11   VXBMOKT,  230.] 

Habbiagb  Oblbbrated  by  Justice  op  Pbacb  wxthout  Consbnt  ov  thb 

Partibs  is  void,  and  can  not  change  the  settlement  of  the  woman. 
V6n>  Marriagb  mat  bb  Impbaciied  in  all  cases  where  it  comes  in  oon- 

troversy  collaterally,  between  those  not  parties  to  the  contract 
TowK  CAN  not  Institute  Procbbdinos  to  Annul  Void  Marriage. — ^A 

decree  of  divorce  can  only  be  obtained  at  the  snit  of  the  parties  to  the 

marriage. 

Appeal  fropi  an  order  of  remoTal  of  Abigail  Warner  and  her 
two  children  from  the  town  of  Mountholly  to  the  town  of 
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AndoTer.  The  defendants  pleaded  tbat  the  paupers  were  nn- 
dtdy  lemoTed.  It  was  admitted  tbat  Pierce  Warner  had  had 
his  last  legal  settlement  in  the  town  of  Andover.  The  plaintiffs 
introduoed  in  evidence,  without  objection,  the  record  of  a  cer- 
tificate of  marriage  of  the  said  Abigail  with  the  said  Pierce,  hy 
a  justice  of  the  peace  of  Butland  county.  It  was  admitted  that 
the  children  were  bom  since  the  date  of  said  marriage.  The 
defendants  offered  evidence  tending  to  show  that  the  ceremony 
of  marriage  was  had  and  celebrated  before  said  justice  without 
the  consent  of  the  parties  thereto.  The  plaintiffs  objected  to 
this  evidence,  but  their  objection  was  overmled.  The  court  in- 
structed the  jury  that  the  marriage  would  be  void  in  law,  if  the 
ceremony  was  had  without  the  consent  of  the  parties  thereto. 
The  jury  returned  a  verdict  for  the  defendants,  and  the  plaini- 
iffs  excepted. 

MerriU  and  Ormhee^  for  the  plaintifb. 

8.  Foot^  for  the  defendants. 

By  Oourt,  Bedfdeld,  J.  In  this  case  the  question  of  the  le- 
gality of  the  marriage  of  the  pauper  arises  upon  the  trial  of  the 
question  of  her  legal  settlement.  The  case  found  by  the  jury 
is,  that  the  ceremony  of  marriage  was  had  before  the  justice, 
without  the  consent  of  the  parties.  It  was  a  marriage  by  force 
and  duress.  Is  such  a  marriage  sufficient  to  change  the  settle- 
ment of  the  female  ? 

Such  a  marriage  has  alvTays  been  held  void.  Marriage  is  a 
contract,  and  requires  the  cancensn/Li  animarum  as  much  as  any 
other  contract.  It  was  considered  exclusively  a  civil  contract 
throughout  all  Christendom  until  the  time  of  Pope  Innocent 
m.  In  the  tide  of  usurpation  of  temporal  power  by  the  bishop 
of  Home,  that  of  celebrating  marriages  wotdd  not  be  considered 
unimportant.  That  pope  accordingly  declared  it  to  be  exdu- 
dusively  a  religious  sacrament.  In  most  Catholic  countries 
marriage  has  since  that  period  been  regarded  as  a  sacrament, 
and,  as  such,  to  belong  to  the  spiritual  courts.  In  England, 
too,  all  matrimonial  cases  belong  exclusively  to  the  ecclesiastical 
jurisdiction.  With  us  marriage  is  but  a  civil  contract,  required 
to  be  celebrated  in  some  public  manner  before  a  civil  magistrate 
or  minister  of  the  gospel.  When  the  relation  is  once  created, 
it  becomes  of  perpetual  obligation,  unless,  dissolved  by  compe- 
tent authority.  It  is  admitted  on  all  hands,  that  the  mere  fact 
of  nmrriage  ^vithout  the  consent  of  parties,  is  of  no  validity.  It 
is  merely  and  absolutely  void.    It  is  the  same  as  the  marriage  of 
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an  idiot  or  lunatio:  1  Buss,  on  Crimes,  206;  1  Bl.  Com.  438, 
439;  2  Stark.  Et.  987.  In  all  cases  where  the  marriage  is  void, 
and  comes  in  controyersy  collaterally  between  those  not  parties 
to  the  contract,  as  in  the  present  case,  it  may  be  impeached: 
IRddlebor(yiigh  v.  Bochefier,  12  Mass.  363. 

But,  perhaps,  eyen  a  Toid  marriage,'  where  the  parties  to  the 
contract  are  concerned,  would  not  be  allowed  to  be  attacked  in 
this  collateral  manner.  The  case  of  WighJtnuin  ▼.  Wightman^  4 
Johns.  Ch.  Cas.  343,  is  certainly  a  highly  respectable  authority 
to  that  effect.  Some  of  the  earlier  authorities  consider  the  mar- 
riage of  a  lunatic  or  idiot,  eyen,  as  binding,  until  dissoWed  by  a 
decree  to  that  effect:  JUdnby  ▼.  8coU,  1  Lev.  4,  5;  S.  C,  1  Sid. 
109;  Bac.  Abr.,  Baron  and  Feme,  H;  1  Boll.  Abr.  357.  Judge 
Beeve  and  Chancellor  Kent  seem  to  consider  this  the  settled 
role  upon  the  subject. 

I  should  yery  much  hesitate  to  differ  from  so  respectable 
authority,  but  must  say  I  can  see  no  good  foundation  for  the 
rule.  If  the  ceremony  is  a  mere  form,  had  without  the  consent 
of  the  parties,  it  no  more  constitutes  a  marriage  than  if  it  were 
had  without  the  knowledge  of  the  parties.  And  it  would  be 
monstrous  to  suppose,  that  if  a  justice  of  the  peace  shotdd  pre- 
sume to  record  the  marriage  of  two  parties  competent  to  con- 
tract, but  without  consulting  the  parties,  it  would  be  necessary 
for  them  to  resort  to  a  decree  of  diyorce,  in  order  to  ayoid  the 
effect  of  the  record.  It  is  difficult  to  perceiye  why  a  marriage, 
had  without  the  consent  of  the  parties,  should  be  of  any  more 
yalidiiy  than  if  one  of  the  parties  had,  at  the  time,  a  former  hus- 
band or  wife  liying.  In  the  latter  case,  no  decree  of  diyorce 
is  eyer  required.  Indeed,  the  court  wotdd  not  pass  a  decree  in 
such  case.  We  always  require  eyidence  of  a  marriage  before  we 
proceed  to  decree  a  diyorce.  The  yery  word  diyorce,  ex  vi 
iermini,  imports  a  marriage.  At  all  eyents,  it  could  not  be  re- 
quired that  the  town  of  Andoyer,  in  order  to  ayoid  the  effect  of 
ihe  marriage,  should  institute  any  proceeding  to  annul  what  is, 
in  itself,  yoid.  In  short,  no  such  proceeding  cotdd  be  instituted 
by  them.  A  decree  of  diyorce  could  only  be  obtained  at  the 
suit  of  the  parties  to  the  marriage. 

Judgment  affirmed. 

Maruaos  n  iNyAUDATBD  BT  Want  OF  OoHBKHT:  See  I'brMMBT.  Jfurmy, 
18  Am.  Deo.  344;  Ferlat  v.  Gh^an,  14  Id.  554;  Clark  v.  JleU,  18  Vt.  407, 
citing  the  principal  ease.  The  prinoipnl  ease  is  diatingiiialied  in  Wimr  y. 
LoekwowTB  e»UUe,  42  Id.  725. 
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State  v.  Benediot. 

[11  VmfOiT,  2S6.] 
ItaBAT  *0  DO  ObOYOUS  BoDILY  HaBH,  AcOOMPAimD  BT  AflSB  iliowiiig  • 

formed  intent  to  oarry  each  threats  into  execation,  if  intended  to  pio- 
dnoe  feer  of  bodily  harm  in  the  mind  of  the  person  threatened,  and  eel- 
enlated  to  produce  that  effect  on  the  mind  of  a  person  of  ordinary  firm- 
nees,  constitatee  a  breach  of  the  peace,  indictable  nnder  the  statote  of 
this  state. 

Ikfobmatiov  in  three  counts,  the  last  of  which  was  in  these 
words:  "And  the  state's  attorney  aforesaid,  on  his  oath  afore- 
said, further  gives  said  court  to  understand  and  be  informed, 
that  Henry  Benedict,  of  Butland,  in  said  county  of  Butland,  on 
the  first  day  of  December,  1887,  and  on  divers  other  days  and 
times  between  that  date  and  the  time  of  this  presentment,  with 
force  and  arms,  at  Butland  aforesaid,  did  greatly  disturb  and 
break  the  peace  by  tumultuous  and  offensive  carriage,  and  by 
threatening,  quarreling,  and  challenging,  and  by  lying  in  wait 
for  one  Sally  Benedict,  and  by  threatening  to  kill  the  said  Sally 
Benedict,  to  the  great  disquiet,  terror,  and  alarm  of  the  said 
Sally  Benedict  and  other  good  citizens  of  this  state,  and  other 
wrongs  then  and  there  did,  to  the  evil  example  of  others  in  like 
case  offending,  contrary  to  the  form,''  etc.  The  evidence  given 
under  this  count  showed  that  at  the  various  times  and  places 
named  therein,  the  defendant  with  many  awful  imprecations 
threatened  to  take  the  life  of  Mrs.  Benedict,  who  was  his  wife. 
The  court  charged  the  jury  that  if  they  believed  the  threats  were 
made  with  intent  to  put  her  in  fear  of  her  life  or  other  bodily 
harm,  and  that  they  were  calculated  to  produce  such  effect  upon 
a  person  of  ordinary  sagacity  and  forecast,  and  that  they  did 
produce  this  effect,  they  would  be  warranted  in  finding  a  verdict 
against  the  defendant,  notwithstanding  the  threats  were  not 
made  in  the  presence  of  Mrs.  Benedict,  or  under  such  dream- 
stances  as  to  induce  a  fear  of  immediate  personal  violence.  The 
jury  found  the  defendant  guilty,  and  he  excepted  to  tbe  instmo- 
tions  of  the  court. 

B.  B.  Thrall,  for  the  defendant. 

8.  Foot,  state's  attorney,  for  the  prosecution. 

By  Court,  Bedfield,  J.  Whatever  was  once  thought  upon 
the  subject,  it  is  now  well  settled  that  mere  threats,  in  words 
not  written,  is  not  an  indictable  offense  at  common  law.  It  is 
said,  in  many  of  the  books,  that  it  was  formerly  indictable.     This 
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might  have  been,  and  probably  was  the  case  at  the  time  the 
statute,  in  this  state,  in  relation  to  the  subject  was  passed.  It 
is  there  said  **  if  any  person  shall,  in  any  manner,  disturb  or 
break  the  peace,  by  tumultuous  and  offensive  carriage,  by 
threatening,  quarreling,  challenging,  assaulting,  beating,  or 
striking  any  other  person,"  he  shall  be  liable,  on  conviction,  to 
pay  such  fine  as  **  the  court  taking  into  consideration  the  situa- 
tion of  the  party  smitjug  or  being  smitten,  the  instrument  and 
danger  of  the  assault,  the  time,  place,  and  provocation,  accord- 
ing to  the  nature  of  the  offense,  shall  adjudge."  The  phrase- 
ology of  this  statute  wotdd  seem  to  indicate,  with  sufficient  dis- 
tinctness, that  threatening  was  one  of  the  modes  of  disturbing 
the  public  peace,  which  was  intended  to  be  punished  criminally. 
Seven  modes  of  disturbing  the  public  peace  are  enumerated,  for 
any  one  of  which  it  is  provided  the  offender  shall  pay  such  fine 
as  the  court  shall  adjudge.  Had  the  statute  left  the  matter  here, 
no  doubt  could  have  arisen  in  relation  to  its  import.  It  is  ab- 
surd to  suppose  that  any  court,  in  assessing  a  fine,  should  not 
regard  the  enormity  of  the  offense  in  all  its  essential  circum- 
stances. But  out  of  over-caution  it  seems  that  is  made  an  ex- 
press requisition  of  the  statute.  And  to  prevent  all  misappre- 
hension, the  circumstances  of  aggravation  or  excuse  are  enu- 
merated. And  it  is  said,  these  circumstances  do  not  include 
threatening  or  any  of  its  forms,  but  exclude  it.  It  will  not  so 
appear  on  dose  examination.  The  subdivisions  of  the  offense 
begin  with  the  least  considerable  'tumultuous  and  offensive 
carriage,"  and  go  forward  throughout  the  chain  in  a  direct 
climax.  Whereas,  in  enumerating  the  peculiar  characteristics 
of  enormity  or  excuse  attending  the  several  subdivisions  of  the 
offenses,  the  statute  begins  with  the  highest  grade,  %.€.,**  smit- 
ing," etc. ,  and  proceeds  throughout  the  degrees  in  an  anti-dimax. 
In  this  enumeration  of  the  circumstances  to  be  considered  by 
the  court  in  fixing  the  extent  of  the  fine,  only  battery  and  assault 
are  specifically  named.  The  statute  then  concludes  in  general 
terms,  ''the  time,  place,  and  provocation,"  which  must,  of 
course,  refer  to  each  of  the  seven  species  of  offense  defined  in 
the  enacting  clause;  and  last  of  all,  "  according  to  the  nature  of 
the  offense  shall  be  adjudged."  What  offense?  Why,  surely, 
a  breach  of  the  public  peace  in  any  one  of  the  modes  named. 

It  is  not  necessary  to  inquire  how  far  threats  were  punishable 
at  common  law,  for  the  offense  is  here  defined  by  statute.  Any 
threats,  which  distiu'b  the  public  peace,  are  made  an  offense. 
But  wh<at  is  the  public  peace  ?    Almost  every  one  has  some  more 
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or  leaa  certain  notion  of  the  public  peace,  and  still  it  may  not 
be  Tery  easy  to  define  it  in  words.  It  is,  so  to  speak,  that  in- 
visible sense  of  security,  which  every  man  feels  so  necessaxy  to 
his  comfort,  and  for  which  all  governments  are  instituted.  A 
threat,  in  order  to  violate  this  sense  of  security,  must  be  of 
some  grievous  bodily  harm,  must  be  put  forth  in  a  desperate 
and  reckless  manner,  accompanied  by  acts  showing  a  formed  in- 
tent to  execute  them,  must  be  intended  to  put  the  person  threat- 
ened in  fear  of  bodily  harm,  and  must  produce  that  effect,  and 
must  be  of  a  character  calculated  to  produce  that  effect  upon  a 
person  of  ordinary  firmness.  Threats  of  this  character  were  no 
doubt  intended  to  be  uiade  an  offense,  and  it  would  do  manifest 
violence  to  the  statute  not  so  to  decide.  The  mere  fact  that 
such  threats  are  not  now  considered  an  indictable  offense  at 
common  law,  can  have  but  little  weight  in  the  argument.  At  the 
time  the  statute  was  passed  this  was  considered  doubtful,  and 
the  statute  was  made  thus  specific  to  relieve  that  doubt. 

There  is  another  reason  why  here,  more  than  at  common  law, 
mere  threats  should  be  considered  an  offense  punishable  by  in- 
dictment. At  common  law  the  person  threatened  can  swear  the 
peace  against  the  offender,  and  obtain  redress  in  that  way,  by 
obtaining  security  against  the  commission  of  the  offense  threat- 
ened. This  mode  of  preventive  justice  has  not  been  much  re- 
sorted to,  if,  indeed,  it  exists  in  this  state.  It  is  believed  the 
legislature  intended  the  remedy  here  given  to  supersede  its 
necessity.  The  sending  of  threatening  letters  is  an  offense  of  a 
different  character- 
Judgment,  that  the  respondent  take  nothing  by  his  excep- 
tions, and  that  he  pay  a  fine  of  ten  dollars,  to  the  treaaorer  of 
the  state,  and  costs  of  prosecution,  etc. 

Beitnett,  J.,  dissenting. 


Thomas  v.  Diesl 

(11  VCBMOMT,  273.] 

Invant  mat  Sue  by  Pkocuein  Ami,  in  this  state,  notwithstanding  he  may 
have  a  gnardian. 

Where  Infant  Makes  Contrac-f  to  Sekve  Another,  and  APTERWABoa 
Avoids  tt,  he  may  i*ecover  what  his  services  are  reasonably  worth,  tak- 
ing into  account  any  injury  the  other  party  sustains  by  the  avoiding  of 
the  contract.  And,  if  such  injuiy  bo  equal  to  the  value  of  the  services 
reiulcrLul,  he  con  recover  nothing. 

AcrioN  ail  book  account.     The  plaintiff,  an  infant,  sued  by 
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prochein  ami.  The  defendant  pleaded  in  abatement,  that  the  suit 
ought  to  haye  been  brought  in  the  name  of  the  guardian.  The 
county  court  adjudged  the  plea  insufficient,  and  the  defendant 
excepted.  After  judgment  to  account,  the  auditors  reported 
that  the  plaintiff,  who  had  agreed  to  work  for  the  defendant  for 
a  year,  left  him  without  just  cause  before  the  expiration  of  the 
year,  and  that  the  damages  to  the  defendant  by  reason  of  the 
plaintiff's  leaving  him,  exceeded  the  balance  claimed  by  the 
plaintiff  for  his  labor.  They  therefore  reported  nothing  due 
from  the  defendant  to  the  plaintiff.  The  court  accepted  the  re- 
port, and  gave  judgment  for  the  defendant  to  recoTer  his  costs. 
The  plaintiff  excepted. 

S.  Foot,  for  the  plaintiff. 

F.  Smiihf  for  the  defendant. 

By  Court,  Whjjams,  C.  J.  On  the  plea  in  abatement  it  is 
sufficient  to  remark,  that  the  right  of  an  infant  to  sue  by  pro- 
chein ami,  although  first  given  by  statute,  seems  to  have  been 
recognized  as  a  part  of  the  common  law  in  most  of  the  states. 
In  this  state  it  has  never  been  doubted  that  he  may  sue  by  prO' 
chein  ami.  It  is  sufficient  that  the  guardian  does  not  dissent, 
and  although  he  may  dissent,  yet  if  it  is  necessary,  and  for  the 
benefit  of  the  infant,  he  may  sue  by  prochein  ami,  notwithstand- 
ing such  dissent.  The  decision  of  the  county  court  on  this  point 
was  correct. 

On  the  other  question  it  is  contended  that  there  were  two 
separate  contracts.  If  so,  the  argument  of  the  counsel  for  the 
plaintiff  is  irresistible,  that  what  was  earned  under  the  first  con- 
tract could  not  be  merged  in  damages  for  failing  to  perform  the 
second.  A  minor  would  not  be  liable  for  damages  in  such  a 
case.  We  think,  however,  there  was  but  one  contract  or  under- 
taking, and  what  is  called  the  second  contract  was  only  mtMng 
an  election  agreeably  to  the  terms  of  the  contract,  and  giving 
up  the  right  of  determining  the  time  of  service  at  pleasure.  The 
question  then  arises,  what  is  the  effect  of  the  contract,  and  the 
consequences  of  its  being  abandoned  in  the  manner  stated?  If 
the  plaintiff  was  of  full  i^e  there  could  be  no  doubt.  But  in- 
asmuch as  the  plaintiff  was  an  in&nt,  not  bound  by  his  con- 
tracts, but  at  liberty  to  rescind  them,  except  in  certain  cases,  it 
presents  a  very  serious  question  whether  he  should  not  recover 
a  compensation  for  his  services  without  any  regard  to  his  con- 
tract. This  can  not  be  considered  a  contract  for  necessaries 
and  therefore  binding,  as  an  infant  can  not  judge  for  himself  as 
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to  the  value  of  his  semces,  the  time  suitable  to  bind  himself, 
or  the  nature  of  the  employment.  An  express  contract  to  pay 
for  necessaries  to  be  thereafter  furnished  for  a  length  of  time 
would  not  be  valid.  Nor  can  the  contract  be  considered  as  bind- 
ing, as  contended  for  in  the  argument,  because  he  might  be 
compelled  to  go  out  to  work  by  his  guardian  or  the  overseer  of 
the  poor.  The  infant  could  not  have  been  compelled  to  make  a 
contract  of  this  nature.  The  infant  was  not  bound  by  this  con- 
tract so  as  to  be  liable  to  damages  for  the  non-performance  of  it, 
but  was  entitled  to  recover  what  he  reasonably  deserved  to  have 
for  his  services.  In  a  similar  case  in  the  state  of  Massachusetts 
it  was  held  that  a  minor  could  recover  no  more  than,  under  all 
the  circumstances,  the  services  were  worth,  taking  into  consid- 
eration any  disappointment,  amounting  to  an  injury,  which  the 
other  party  would  sustain  by  the  avoiding  of  tiie  contract: 
Moses  V.  StevenSy  2  Pick.  822.^  The  court  are  inclined  to  adopt 
this  rule,  and  although  I  have  great  doubt  whether  it  is  not  in- 
fringing the  general  rule  of  law  on  the  subject  of  contracts  with 
infants,  yet  I  more  readily  yield  my  assent  to  this  course,  on 
principles  of  policy,  when  I  reflect  that  so  many  minors  are 
emancipated  by  their  parents  by  giving  them  their  time,  as  it  is 
called — a  practice  which,  though  sanctioned  by  judicial  decisions, 
I  regret  has  prevailed — and  become  adults  for  the  purpose  of 
making  contracts,  and  remain  in&nts  to  avoid  them.  It  would 
be  unsafe  for  communiiy,  imless  some  such  principle  were 
adopted.  The  case  under  consideration  must  be  decided  on  this 
ground.  The  plaintiff  made  a  contract  for  service  and  avoided 
it.  It  is  found  that  his  services  were  of  no  value,  and  many 
such  cases  will  happen  when  a  person  abandons  his  contract,  so 
that  the  other  party  is  injured  more  than  the  services  were 
worth.    He  ought  not,  therefore,  to  recover  anything. 

The  judgment  of  the  county  court,  which  was  in  favor  of  the 
defendant,  must  be  aflbmed. 


Pboohein  Ami  Suino  fob  Intant:  See  MUes  v.  KaigUr^  90  Am.  Dea 
425;  FuUon  v.  BoMveU,  19  Id.  409;  ApUu^y.  Backus,  1  Id.  21 

LXJAST  MAT  RbOOVEB  ON  A   QUAKTUM  MERUIT  THB  VaLUS  OF  SSBVIOn 

performed  by  him  under  a  contract  of  service  which  he  afterwards  aToida  be- 
fore the  entire  performance  of  it,  deducting  any  Iobs  the  employer  may  ana- 
tain  by  the  infant's  failure  to  fully  perform:  Hoane  v.  Lmcobit  25  Yt.  210; 
Pairidt  v.  PtOnam,  27  Id.  761;  Meeker  v.  Hurd,  31  Id.  642,  all  dting  the 
principal  case. 

Li  Piek.a8S. 
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Swieti;.Dean. 

[11  Vkbhoht,  838.] 

Idmr  OF  Bjuuutiok  on  Equrt  of  Bedxmftion  dt  Mobsoaoid  PumiHW 
18  Yon>  if  mftde  upon  a  part  thereof  described  by  metoB  and  boanda.  A 
levy  upon  any  part  leea  than  the  whole,  moat  be  upon  some  aliquot  por- 
tion of  the  whole. 

TnrAMT  MAT  DiSFiTTS  HI8  Lakdlobb's  Titlb  by  showing  that  he  was  lad 
to  acknowledge  the  tenancy  nnder  a  miaapfwehension  as  to  snoh  titLey 
and  that  he  was,  at  the  time  of  his  acknowledgment  of  said  title,  acta- 
ally  in  possession  as  tenant  of  saother. 

Ejectment.  Plea,  the  general  issae.  The  plaintiff  claimed 
title  to  the  premises  by  virtue  of  a  deed  from  one  Smith,  who 
derived  his  title  under  a  levy  of  an  execution  in  his  fiivor 
against  I>unton  and  Fenton.  In  this  levy  the  premises  were 
described  as  incumbered  by  four  several  mortgages,  and  a  part 
of  the  whole  mortgaged  premises  were  appraised  and  set  off  by 
metes  and  bounds,  subject  to  the  mortgages.  The  defendants 
were  in  possession  at  the  date  of  the  plaintiff's  writ.  The 
plaintiff  offered  the  said  levy  in  evidence,  but  the  defendants 
objected  thereto,  and  the  court  rejected  it.  The  plaintiff  also 
offered  testimony  tending  to  prove  that  defendant  Dean  occu- 
pied the  premises  as  plaintiff's  tenant,  and  that  the  other  de- 
fendants occupied  under  Dean.  The  defendants  offered  in 
evidence  a  mortgage  of  the  premises  from  said  Dunton  and 
Fenton  to  Underbill,  Sutherland,  Bloomer,  Yanderlip,  and 
Petty,  together  with  a  lease  from  three  of  said  mortgagees, 
authorizing  said  Dean  to  take  and  keep  possession  of  the  mort- 
gaged premises.  The  plaintiff  objected  to  the  introduction  of 
this  evidence,  but  the  court  admitted  it.  There  was  also  evi- 
dence tending  to  show  that  said  lease  was  made  in  pursuance  of 
an  agreement  by  Dunton,  Smith,  and  the  mortgagees,  and  that 
Dean  took  possession  under  it  with  the  consent  of  Drmton  and 
Smith.  The  jury  found  for  the  defendants,  and  the  plaintiff 
excepted. 

8.  Swifts  pro  86, 

Sargeani  and  IBnery  for  the  defendants 

By  Oourty  Bedfield,  J.  In  this  case  the  plaintiff  relied  upon 
the  levy  of  an  execution  in  fiivor  of  Noah  Smith  v.  Dunion  and 
FevUon  as  the  basis  of  his  title  to  the  premiBcs  sued  for.  That  levy 
was,  by  the  court  below,  decided  to  be  wholly  void,  and  there  is 
no  doubt  the  decision  was  sound.  The  levy  of  an  execution  upon 
the  equity  of  redemption  in  mortgaged  premises,  if  upon  any 
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portion  less  ihim  the  whole,  must  be  upon  an  aliquot  propor- 
tion of  the  whole,  and  not  upon  a  part  described  by  metes  and 
bounds:  CoUins  v.  Oibson,  5  Yt.  243;  Smiih  v.  Benson^  9  Id. 
188  [81  Am.  Dec.  614].  Such  Ictj  is  absolutely  void.  It  is 
questionable  whether  such  a  defect  would  be  cured  by  either  of 
the  statutes  in  this  state  in  relation  to  defective  levies  upon  real 
estate.  It  is  quite  certain  that  neither  of  these  statutes  can 
a£E6ct  the  present  case.  The  statute  of  1835  cures  defocts  in 
those  cases  only  where  the  creditor  is  in  possession  of  the  land 
levied  upon,  which  is  not  the  present  case,  and  that  of  1837 
will  not  aid  the  plaintiff,  because  the  term  of  two  years  from  the 
passing  of  the  act  had  not  expired  at  the  time  of  the  trial  in  the 
court  below.  The  same  is  true  of  the  other  objection  to  this 
levy.  The  amount  of  the  mori^gages  is  nowhere  stated  in  the 
levy.  This  is  expressly  required  by  statute,  and  would  seem  to 
be  an  indispensable  prerequisite  to  the  passing  of  the  title. 

The  levy  being  rejected,  the  other  testimony  by  which  the 
plaintiff  attempted  to  show  that  the  defendants  had  acknowl- 
edged themselves  tenants  under  him,  as  it  had  express  reference 
to  his  title  under  the  levy,  should  also  have  been  rejected.  For 
it  will  hardly  be  allowed,  when  the  debtor  has  a  tenant  in  pos- 
session of  land  upon  which  his  creditor  levies,  and  the  tenant 
promises  to  pay  rent  to  the  creditor  upon  condition  of  his  hav- 
ing obtained  the  title  to  the  land,  that,  when  the  levy  proves 
void,  the  creditor  may  still  put  out  the  tenant  of  the  debtor 
upon  the  force  of  this  acknowledgment  of  tenancy.  This  would 
be  extending  the  doctrine  of  tenants'  estoppel  from  denying  the 
landlord's  title  to  a  fraudulent,  and  almost  to  a  ludicrous  ex- 
tent. It  has  long  been  settled,  that  where  the  landlord's  title  has 
expired,  the  tenant  may,  on  that  ground,  defend  in  ejectment. 
I  take  it  the  reason  of  that  rule  is,  that  the  tenant's  obligation 
is  thereby  transferred  to  the  real  owner  of  the  land,  and  it  be- 
comes indispensable  to  the  right,  of  all  concerned,  that  the 
former  landlord  shoidd  not  interpose  between  the  tenant  and 
his  rightful  landlord.  The  same  reason  applies  with  greater 
force  to  the  present  case:  2  Stark.  Ev.  533,  and  notes;  England 
V.  Shdey  6  T.  E.  682;^  Doe  ex  dent,  Jackson  v.  Bamsi)c&iamy  3 
Mau.  &  Sel.  516,  reported  in  12  Petersdorff,  37. 

The  case  is  still  stronger  where  the  tenancy  has  been  acknowl- 
edged, or  rent  paid  under  mutual  misapprehension,  or,  what  ii 
sometimes  the  case,  misrepresentation  of  the  landlord's  title. 
In  such  cases,  it  has  been  decided  that  the  tenant  is  not  estop- 

1.  4  T.  B. 
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ped  to  show  flie  facts  in  his  defense:  Sogers  t.  Pitcher,  1  Marsh. 
541,  abridged  in  12  Petersdorff,  88,  reported  also  in  1  Oom.  L. 
865.*  The  last  case  was  very  similar  to  the  one  tinder  consider- 
ation. The  plaintiff,  then,  made  out  no  case  against  the  defend- 
ants, and  the  county  court  should  have  directed  a  verdict  against 
him.  It  therefore  becomes  unnecessary  to  consider  the  other 
parts  of  the  case. 
Judgment  affirmed. 

CoHTBTAKOB  BT  MxTBS  AKD  BouKDS  by  One  oo-tenaat  of  a  portion  of  tho 
ontnmon  estate,  ie  void;  the  oonveyanoe  ahoold  be  of  eome  aliquot  portion  of 
the  tenant's  entire  estate:  See  Smith  v.  Ben$ony  31  Am.  Deo.  614,  note  616. 

Whbb  TBNAsrr  not  Estopped  fbom  Pisputiwo  Landlord's  Titlb:  See 
BoUy.  Bemner^  21  Am.  Deo.  894,  note  404. 


Emebson  v.  Wilson. 

[U  Ysamnrr,  887.] 
AuLownro  Ambndhbnt  which  Essentially  Chanob   thb  Pabtdes  to  aa 

aotite.  Is  error,  if  snch  change  has  the  effect  of  introdndng  a  new  oanse 

ol  action,  not  contained  in  the  original  declaration. 
Whbbb  suoh  an  Auendmbnt  was  Allowed  bt  a  Justigb  op  thb  Pbaob, 

the  county  court,  on  an  appeal  thereto,  must  dismiss  the  action,  and  can 

not  restore  the  dechuration  and  caase  of  action  to  what  it  was  before  the 

amendment. 

Absuxpsit.  Suit  ^fas  commenced  in  a  justice's  court  in  the 
name  of  ''Emerson  &  Godfrey,"  as  partners  in  trade.  The 
declaration  -was  upon  a  note  payable  to  "  Emerson  &  Godfrey  in 
Co."  The  writ  and  declaration  were,  on  motion,  amended  by 
the  order  of  the  justice,  by  inserting  ''John"  before  Emerson, 
and  striMng  out  the  name  of  Godfrey.  On  the  writ  and  decla- 
ration thus  amended  judgment  was  rendered  in  favor  of  Emer- 
son and  against  the  defendant.  The  defendant  appealed  to  the 
county  court,  where,  on  his  motion,  the  cause  was  dismissed. 
The  plaintiff  excepted. 

E.  M.  Field,  for  the  plaintiff. 

O.  HiUchinsony  for  the  defendant. 

WiLLiAics,  C.  J.  It  is  first  objected  that  the  proceedings  of 
the  county  court,  in  dismissing  the  action,  were  erroneous,  and 
that,  if  the  amendment  was  improper,  they  could  do  no  more 
than  restore  the  suit  to  its  former  state,  and  the  case  of  Baker 
T.  Bipiey,  1  Aik.  84,  is  relied  on.    It  is  doubtless  true,  that,  in 

1.  1  Com.  L.  S77. 
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general,  when  an  amendment  has  been  improperly  made  by  an 
inferior  court,  and  that  is  disaUowed  or  set  aside,  the  case  stands 
as  though  never  amended,  and  this  rule  would  apply  to  all 
amended  declarations.  If  the  amended  declaration  is  rejected, 
the  original  one  stands.  In  the  present  case,  the  only  judgment, 
which  the  county  court  coidd  render,  was  to  dismiss.  If  God- 
frey was  ever  a  party,  he  ceased  to  be  such  when  the  amendment 
was  made,  and  could  not,  by  the  county  court,  be  brought  back 
to  the  suit.  The  appeal  was  taken  from  a  judgment  rendered  in 
favor  of  Emerson  against  the  present  defendant,  on  a  note  made 
payable  to  him.  The  defendant  coidd  not,  in  the  county  court, 
be  compelled  to  answer  to  a  suit  on  a  different  cause  of  action,  to 
different  parties,  and  if  Emerson  was,  in  point  of  fact,  the  sole 
party,  he  coidd  not  proceed  with  a  suit  declaring  on  a  contract 
with  another  and  different  pariy. 

The  question  then  arises,  whether  the  amendment,  allowed  in 
this  case  by  the  magistrate,  was  one  which  could  be  made  accord- 
ing to  established  principles.  Amendments  are  usually  within 
the  discretion  of  the  court,  and  the  granting  or  refusing  them 
can  not  be  questioned  in  any  other  tribunal.  But  when  an 
amendment  is  made  and  the  court  had  no  power  to  grant  it,  the 
party  affected  may  be  entitled  to  relief.  And  although  the  im- 
proper exercise  of  a  discretionary  power  may  be  without  remedy, 
the  exercise  of  a  power  where  there  is  and  can  be  no  such  dis- 
cretion, is  erroneous.  Thus,  allowing  an  amendment  which 
changes  entirely  the  form  of  action,  and  introduces  a  new  count 
for  a  new  course  of  action,  not  contained  in  the  original  declara- 
tion, has  been  adjudged  to  be  such  an  error  that  the  judgment 
of  the  court,  making  the  amendment,  was  reversed:  Carpenter  v. 
Oookin,  2  Yt.  495  [21  Am.  Dec.  566].  An  amendment,  essen- 
tially changing  the  parties,  woidd  be  liable  to  the  same  objection, 
if  the  change  of  parties  woidd  have  the  effect  to  introduce  a  new 
cause  of  action,  not  contained  in  the  original  declaration.  The 
amendment  here  allowed  was  of  this  character.  It  changed  the 
parties.  John  Emerson  might  or  might  not  have  been  of  the 
firm  of  Emerson  &  Godfrey,  and  if  he  was,  a  suit  in  the  name 
of  one  of  the  members  of  a  firm,  or  for  a  cause  of  action  accru- 
ing to  him  alone,  is  entirely  different  from  a  suit  in  the  name  of 
the  firm.  A  note,  payable  to  John  Emerson,  would  not  support 
a  count  on  a  note,  payable  to  Emerson  &  Gt>dfrey. 

The  authorities,  which  have  been  relied  on  in  support  of  the 
amendment,  we  think,  do  not  warrant  the  proceedings  of  tlie 
justice.    A  writ  of  error  has  been  amended  in  England,  hy 
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changing  the  parties,  to  make  it  conformable  to  the  original 
record.  The  statate  of  5  Qeo.  I.,  c.  13,  permits  an  amendment 
to  be  made  where  there  is  a  variance  from  the  original  record, 
and  where  the  record  is  sent  up  to  the  court  of  error,  that  court, 
having  it  before  them,  are  required  to  make  such  amendments 
as  will  make  the  writ  conformable  to  the  record.  This  was  the 
trae  ground  on  which  the  amendment  was  allowed  in  the  case  in 
Cowper,  425,^  although  it  was  said  the  statute  was  sufficiently 
broad  to  have  allowed  the  amendment  on  another  ground.  A 
new  count  may  be  added  in  England,  and  the  name  of  the  de- 
fendant may  be  altered.  The  courts  have  gone  great  lengths  in 
amending  the  capias,  and  the  reason  given  for  it  is,  that  it 
never  appears  on  record:  1  Bos.  &  Pul.  342.'  In  the  case  of 
Ibbrum  v.  Tenant ,  Id.  481,  the  consent  of  the  defendant  was  re- 
quired  to  an  amendment  of  the  capias  by  inserting  the  name  of 
Ldghtfoot  as  a  plaintiff,  and  the  reason  was,  that  ihe  defendant 
would  be  in  no  worse  situation  than  he  then  was.  The  plaint- 
iff might  declare  against  him  at  the  suit  of  Tabrum,  and  imme- 
diately after  file  a  declaration,  by  the  by,  at  the  suit  of  Tabrom 
and  Lightf oot.  When  a  defendant  is  arrested  on  a  cqpias,  in  the 
courts  in  England,  he  is  considered  as  in  custody,  and  the  plaintiff 
must  file  a  declaration  in  chief,  that  is,  for  the  cause  for  which 
the  writ  was  prayed  out,  and  may  then  file  a  declaration,  by  the 
by,  as  it  is  termed,  for  a  different  cause  of  action,  and  I  can  see 
no  good  reason  why,  under  this  practice,  the  amendment  should 
not  have  been  allowed,  without  the  consent  of  the  defendant. 
But  when  the  writ  and  declaration  go  out  together,  as  they  do  in 
this  state,  the  party  should  be  confined  to  the  cause  of  action 
contained  in  his  declaration,  and  should  not  be  permitted,  by  an 
amendment,  to  introduce  new  parties,  or  a  new  cause  of  action. 
We  are  satisfied  that  the  magistrate  permitted  an  amendment 
which  was  not  authorized  by  law.  The  declaration  and  cause  of 
action  could  not  be  restored  in  the  county  court  to  what  it  was 
before  the  amendment,  and  the  judgment  of  the  county  court, 
dismissing  the  action,  must  be  affirmed. 


AllXirDiaENT  WELL  NOT  BB  ALLOWED,  WHICH  ChaVOIS  WhOLS  GHAJUCnS 

OF  LcnoAXiON:  See  LU>^  v.  Brew8ier,  27  Am.  Deo.  88;  BaU  v.  Cflqflin,  10  Id. 
407,  note  409;  Shock  t.  MeOheme^,  2  Id.  415,  note  417. 
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Fleioheb  v.  Austin  et  al. 

CU  TnKOXT,  447.] 

Wbuui  Bond,  m  Obuoatort  Pabt,  Contains  Namss  of  Skvebal  Pm- 
80NB  as  sureties,  if  a  part  of  fchem  sign  with  an  understanding,  and  on 
the  oondition,  that  it  is  not  to  be  delivered  to  the  obligee  until  signed 
by  the  others,  it  will  not  be  effectual  as  to  those  who  do  sign,  until  the 
eondition  Is  complied  with.  Nor  will  they  be  made  liable  by  the  others 
signing  it  a  long  time  after  default  in  the  performance  of  the  condition  of 
the  bond,  unless  they  then  consent  to  the  signing  and  deli  very  thereof 

Whxrb  Bond  is  DxuyBBSD  without  Signatures  of  all  the  Obugobs 
named  therein,  the  obligee  is  bound  to  inquire  whether  those  who  have 
signed  consent  to  its  being  delivered  without  the  signatures  of  the  others 

Debt  on  a  bond,  given  to  the  plaintiff  as  sheriff  of  Windsor 
county,  to  save  him  harmless  from  any  loss  or  liability,  in  con- 
sequence of  any  neglect  or  misconduct  of  one  Parkhurst,  who 
had  been  appointed  a  deputy  sheriff  for  the  ensuing  year.  Three 
of  the  defendants  pleaded  the  general  issue.  The  other  defend- 
ants made  no  answer.  There  was  a  verdict  for  the  defendants, 
and  the  plaintiff  excepted.  The  other  facts  sufficiently  appear 
from  the  opinion. 

Marsh  and  Swan,  and  A.  Tracy,  for  the  plaintiff. 

J.  Converse  and  T.  HiUckinson,  for  the  defendants. 

By  Court,  Wiixiams,  C.  J.  This  action  is  defended  by  three 
of  the  defendants  only,  and  the  question  is,  whether  the  bond 
has  ever  been  so  delivered  as  to  be  obligatory  on  them.  On 
the  case  as  presented,  the  question  as  to  a  second  delivery  does 
not  arise.  There  was  not,  as  to  all  the  signers,  an  inchoate  or 
imperfect  delivery  in  the  first  place,  when  the  bond  passed  from 
the  obligors  to  the  obligee,  to  be  absolute  on  the  happening  of 
a  certain  event.  If  the  bond  was  delivered  so  as  to  be  effectual 
against  all,  there  was  but  one  delivery.  A  deed  takes  effect 
only  from  the  delivery,  and  our  attention  is  drawn  to  the  in- 
quiry whether  this  bond  was  delivered.  In  the  first  place,  as  to 
those  who  first  signed,  viz.,  Austin  and  May,  it  is  evident  that 
it  never  was  delivered  with  their  consent.  They  might  require 
such  terms  and  conditions  to  be  complied  with  as  they  thought 
proper  before  the  deed  should  take  effect  as  their  deed.  Where 
a  bond  contains,  in  the  obligatory  part,  the  names  of  several 
persons,  as  sureties,  if  a  part  sign  with  an  understanding  and 
on  the  condition  that  it  is  not  to  be  delivered  to  the  obligee 
until  signed  by  the  others,  it  is  not  effectual  as  to  those  who  do 
sign,  until  the  condition   is   complied  with.     Whether  it  is 
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neoessazy,  to  make  this  defense  available,  that  the  obligee  should 
know  of  this  condition,  it  is  not  neoessaiy  to  decide.  If  the 
lx>nd  contains  the  names  of  other  obligors,  and  is  delivered 
'without  the  signature  of  all,  the  obligee  must  inquire  whether 
those  who  have  signed  consent  to  its  being  delivered  without  the 
Bignatores  of  the  others.  The  case  of  Pawling  et  al.  v.  T?ie 
Umted  Siaies,  4  Cranch,  219;  United  Stales  v.  Lefflers,  11  Pet. 
86;  Johnson  v.  BaJcer^  4  Bam.  &  Aid.  440,  are  authorities  that 
this  defense  will  avail  those  who  thus  sign  a  bond  if  the  other 
signatures  are  not  procured. 

The  bond  was  given  over  to  the  plaintiff  in  this  situation^ 
with  the  signatures  of  only  two  of  the  obligors,  and  so  re- 
mained during  the  year  that  Parkhurst,  the  principal,  was  dep- 
uty sheriff,  and  when  all  the  acts  and  neglects  of  Parkhurst 
were  done  or  suffered,  which  would  occasion  a  liability  on  the 
bond.  Austin  and  May  were  not  then  liable  therefor,  as  their 
contemplated  obligation  had  not  taken  effect,  and  if  they  knew 
of  the  default  of  Parkhurst  they  must  also  have  known  that 
they  were  not  liable  therefor,  unless  the  other  persons  who  were 
to  be  sureties  with  them  were  also  liable. 

If  after  the  default  of  Parkhurst  this  bond  had  been  exe- 
cuted and  delivered  by  all  who  now  appear  as  signers,  it  is  not 
doubted  but  that  all  would  be  liable.  A  bond  of  indemnity 
may  as  well  be  taken  to  secure  for  defaults  previous  to  the  delivery 
as  for  those  which  may  be  subsequent.  But  it  should  appear 
that  the  obligors  so  intended  at  the  time  of  the  delivery,  and  to 
bring  this  principle  to  aid  the  plaintiffs  case,  it  should  be  shown 
that  the  first  signers  assented  to  a  delivery  and  perfecting  of 
the  bond  after  the  defaults  had  happened.  This  has  not  been 
shown  in  the  case  before  us.  The  signatures  which  were  ob- 
tained after  the  year  and  after  the  bond  had  been  sued,  can  not 
give  effect  to  the  bond  not  only  against  themselves  but  against 
those  who  were  not  liable  for  the  acts  of  Parkhurst  as  deputy 
sheriff. 

It  was  axgued  at  the  bar,  and  truly,  that  the  first  signers  con- 
templated a  delay  in  obtaining  the  signatures  of  the  others. 
They  never  contemplated,  however,  or  assented  that  the  bond 
should  go  out  of  the  possession  of  Parkhurst  before  the  others 
had  signed,  nor  could  they  have  contemplated  that  a  liability 
should  be  created  against  them  at  any  subsequent  period  by  the 
act  of  others  against  their  will  and  without  their  consent.  Pos- 
sibly, if  the  others  had  signed  within  a  reasonable  time,  al- 
though the  bond  had  been  handed  over  to  the  plaintiff  by  Pork- 
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hurst,  they  might  have  been  liable.  Bat  it  would  not  be  a 
reasonable  time  to  do  this  after  the  year  had  expired  and  after 
Parkhurst  had  ceased  to  be  a  deputy  sheriff »  so  that  the  bond, 
when  it  was  delivered,  should  be  deUvered  as  a  forfeited  bond. 
The  conclusion  is,  that  as  to  some  of  the  defendants,  they  never 
agreed  to  become  sureties  for  the  acts  of  the  principal,  unlees 
others  should  become  jointly  sureties  with  them.  They  never 
consented  to  become  liable  for  the  past  de&ults  of  Parkhurst, 
and  therefore  the  bond  declared  on  was  not  the  joint  bond  of 
the  defendants. 
The  judgment  of  the  county  court  is,  therefore,  aflBrmed. 


Bond  not  Sionnd  bt  all  Pabtzes  Kambd  thibkin,  VALmnr  ov:  See 
Sharp  V.  UnUed  SkOeSt  28  Am.  Deo.  676,  note  679,  where  this  sabjeet  !■  die- 
duned  at  length;  also  CH^  c/  SaerameiUo  v.  Dunltqtf  14  ObL  42S,  and  Pwpk 
V.  HarUey,  21  Id.  589,  dting  the  pxincipal  cMe.  The  prindpal  ceee  ii  dii- 
tingoished  in  PatmmpHe  Batik  v.  Chmt  81  Vi.  81& 


GiLMAN  V.  Ball. 

[11  TkBlCOR,  610.] 

Onx  mat  Rboovek  on  Quantitm  Meruit  for  Work  Donb  undxb  a  Oon- 
TRAOT,  although  it  was  not  performed  aooording  to  such  coatraet,  if  the 
work  is  beneficial  to  him  for  whom  it  has  been  done,  and  the  parties  can 
not,  on  a  rescission  of  the  contract,  be  placed  m  sUUu  quo, 

Onx  who  Promibxb  to  Pat  for  Work  wbmh  Dons,  or  Grrm  hd  Kotm 
therefor  payable  in  a  year,  is,  on  his  refnsal  to  give  his  note,  immediately 
liable  to  an  action  for  the  amoont  dne  for  snch  work. 

AonoN  on  book  account.  There  "was  a  judgment  to  aooonnt, 
and  an  auditor  appointed,  who  reported  the  accounts  of  the 
parties.  He  found  that,  if  the  court  should  decide  that  the 
plaintiffs  were  entitled  immediately  to  recover  from  the  defend- 
ant the  whole  sum  due  to  them,  owing  to  his  refnsal  to  give 
his  note,  there  was  due  to  them  the  sum  of  scTonteen  dollars 
and  fifty-four  cents;  but  if  the  court  should  decide  that  the 
plaintiffs  were  not  entitled  to  recover  the  balance  due  for  build- 
ing the  wall,  until  the  expiration  of  the  year,  that  there  was  due 
to  them  the  sum  of  one  dollar  and  fifiy-nine  cents  only.  The 
county  court  decided  that  the  plaintiffiFi  were  entitled  to  the  lat- 
ter sum  only,  and  to  this  decision  they  excepted.  The  othef 
facts  api>ear  from  the  opinion. 

J,  A.  Wing,  for  the  plain  tifls. 

O.  ff.  Smith,  for  the  defendant 
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By  Cotirt,  BsinnsTT,  J.  Two  questions  are  raised  in  the  ai^g^- 
mentof  this  case:  are  the  plaintiffs  entitled  to  Tnaintain  an  action 
for  the  balance  due  them?  and,  if  so,  can  such  action  be  brought 
before  the  expiration  of  the  year  ?  It  is  urged,  that  ibhe  plainti£Es, 
haying  failed  to  build  a  part  of  the  whole  wall  quite  four  and  a 
half  feet  high,  as  they  had  contracted  to  do,  have  forfeited  the 
right  to  recover.  It  will  be  seen  from  the  report,  that  the  auditor 
finds  that  the  plaintiffs  have  built  sixiy  dollars'  worth  of  waU, 
at  the  prices  stipulated,  though  a  part  of  the  whole  wall  was  not 
quite  as  high  as  the  contract  required.  Though  the  plaintiffs 
might  not  be  aUe  to  recover  on  the  special  contract,  not  having 
specifically  performed  it  on  their  part,  still  we  think,  according 
to  the  current  of  authorities,  they  may  recover  on  a  quantum 
menvU.  It  does  not  appear  that  the  plaintiffs'  failure  to  build 
some  portion  of  the  waU  quite  four  and  a  half  feet  high  was 
from  design.  The  defendant  has  the  full  benefit  of  their  labor, 
and  principles  of  common  justice  require  that  he  should 
render  an  equivalent  for  the  benefit  received.  The  labor  of  the 
plaintiffs  must,  from  the  very  nature  of  the  case,  be  for  the  per- 
manent benefit  of  the  lands  of  the  defendant,  and  can  not  in  any 
way  be  made  productive  to  the  plaintiffs  by  a  rescinding  of  the 
contract.  The  parties  can  not  be  placed  in  statu  quo.  The 
case  of  Jh^er  v.  Jones,  8  Yt.  205,  is  an  authority  for  this  part 
of  the  case. 

The  auditor  finds  that  the  plaintiffs  have  received  forty-five 
doUars,  and  that,  as  to  the  balance,  the  defendant,  by  the  agree- 
ment, was  to  pay  it  when  the  wall  was  finished,  or  give  hia 
note  payable  in  one  year  from  that  time,  at  his  election.  The 
plaintiffs  made  application  to  him,  and  he  refused  to  give  his 
note  for  any  sum  whatever.  The  effect  of  such  refusal  is  to 
prevent  the  defendant  from  claiming  any  benefit  from  the  alter- 
native of  the  contract,  extending  the  time  of  payment,  and  he 
becomes  immediately  liable  upon  such  refusal.  We  think, 
therefore,  that  the  judgment  below  should  be  reversed,  and 
judgment  entered  on  the  report  for  the  plaintiffs  to  recover  the 
stmi  of  seventeen  dollars  and  fifty-four  cents,  as  reported  by  the 
auditor. 


QuAirruif  Mbruit  on  Spboial  Contract:  See  MerriU  v.  Itkaea  A  O.  B. 
R,  Co,,  90  Am.  Deo.  190,  and  note  142,  where  the  other  o—ei  in  this  seriee 
on  this  eobjeet  are  referred  ta  See  also  Booth  ▼.  ^Vaoii,  15  Yt  518,  citing 
the  principal  case. 
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GiLBCAN  V.  PeOK. 

[11  Yxmcnrr,  616.] 

PAmxMT  ijr  WoBXBLBSB  OR  Badlt  DBmsoiATKD  Baitk  Bilus  is  not  a 
valid  payment.  And  a  person  receiving  such  bills,  without  fault  or  neg- 
ligence on  his  part,  in  payment  of  a  pre-existing  debt,  may  treat  the 
payment  as  void  and  resort  to  his  original  canae  of  action. 

AonoH  ON  Book  Aooouitt  icat  bb  Maintained  in  such  a 


AonoN  on  book  account.  Judgment  to  account  haTing  been 
rendered  and  an  auditor  having  been  appointed,  he  reported 
that  the  defendant  in  paying  the  plaintiff  for  certain  goods 
which  he  had  bought  from  him,  gave  to  the  plaintiff,  among  other 
money,  a  fiveniollar  bill  of  the  Franklin  bank,  in  Boston;  that 
at  the  time  of  said  payment,  the  defendant  warranted  the  bill, 
and  said  that  if  it  was  not  good  he  would  make  it  good;  that 
said  bank  had  stopped  payment  several  months  previously,  and 
that  this  fact  was,  at  the  time  of  the  payment,  known  to  the  de- 
fendant, but  was  not  known  to  the  plaintiff;  and  that  the  bill 
at  the  time  of  the  payment  was  not  worth  more  than  twenty  or 
twenty-five  cents.  The  county  court  rendered  judgment  on  the 
report  in  favor  of  the  plaintiff  for  five  dollars  and  twenty-five 
cents,  and  the  defendant  excepted. 

MUer  and  HeaUmy  for  the  defendant. 

O.  B.  Manser y  for  the  plaintiff. 

By  Court,  Bedfield,  J.  Notwithstanding  it  is  said  in  Wade^t 
casBy  5  Co.  114,  in  regard  to  the  payment  of  money,  **  11  there 
be  any  counterfeit  money  in  the  same,  yet,  if  the  pariy  then  ac- 
cept tiie  same,  he  can  not  compel  the  party  to  change  it;  or  if  it 
be  rent,  yet  the  once  acceptance  is  good,  and  the  lessor  may  not 
re-enter;"  and  notwithstanding  the  doubts  which  have  been  in- 
timated in  the  intermediate  cases  by  eminent  judges,  it  is  at 
present,  I  apprehend,  well  settled,  both  in  England  and  in  most 
of  the  American  states,  that  a  payment  in  base  coin,  or  counter- 
feit, or  worthless  bank  paper  is  no  valid  payment.  This  is  said 
by  Abbott,  C.  J.,  in  WUkiMon  v.  JohMony  8  Bam.  k  Cress.  428; 
S.  C,  10  Com.  L.  140,'  to  be  the  clear  and  undisputed  general 
rule  of  law.  The  following,  among  other  cases,  fully  sustain 
this  principle:  Jcmes  v.  RydSy  5  Taunt.  488;  Marlde  v.  Hatfiddy  2 
Johns.  455  [3  Am.  Dec.  446];  Yourig  v.  AdamSy  6  Mass.  182. 

There  is  one  important  exception  to  the  general  rule  above 

stated,  in  regard  to  bills  or  checks,  t.  e.,  where  the  forged  in- 

_____ 
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stmment  bean,  or  pnzporto  to  bear,  the  signatare  of  fhe  person 
accepting  the  same,  or  of  his  correspondents,  and  lie  is  guilty  of 
negligence  in  accepting  a  forged  paper  when  he  had  superior 
means  at  hand  to  determine  its  genuineness,  which  were  not  in 
the  power  of  the  other  party.  This  exception  is,  no  doubt,  well 
founded,  and  is  sustained  by  numerous  adjudged  cases  of  high 
authoriiy:  Bank  of  the  United  States  v.  Bank  of  Chorgia^  10 
Wheat.  333;  Oltmoester  BankY.  Salem  Bank,  17  Mass.  33;  Prices. 
Nedy  3  Burr.  1364;  SmiOh  v.  Mercer,  6  Taunt.  76;  Bank  of  St. 
Albans  v.  Farmers  and  Mechanics  Bank,  10  Yt.  141  [33  Am.  Dec. 
188.]  In  many  of  the  above  cases  the  general  rule  abore  stated 
is  fully  and  distincly  recognized.  In  the  case  of  the  Bank  of 
the  United  States  y.  Bank  of  Georgia,  Justice  Story  says:  "  The 
modem  authorities  certainly  do,  in  a  strong  manner,  assert, 
that  a  payment  received  in  forged  paper,  or  any  base  coin,  is 
not  good,  and  if  there  be  no  negligence  in  the  party,  he  may  re- 
cover back  the  consideration  paid  for  them,  or  sue  upon  his 
original  demand."  Of  the  same  import  are  the  cases  of  Jories  v. 
Byde, and  Markle  v.  Hatfield.  In  10  Yt.  145,  Judge  Phelps  says: 
"  It  seems  now  well  settled,  that  a  person  giving  a  security  in 
payment,  vouches  for  its  genuineness."  In  most  of  the  more 
recent  cases  it  is  expressly  held,  that  the  party  receiving  such 
forged  or  worthless  paper,  without  fault,  may,  when  he  pays 
money  for  it,  maintain  an  action  for  money  had  and  received,  or 
if  he  receive  it  in  payment  of  a  pre-existing  debt,  resort  to  his 
original  cause  of  action.  In  addition  to  Qie  above  cases,  this 
point  is  expressly  decided  in  the  case  of  Manufacturers  and  Me* 
chanics  Bank  v.  Oore  et  dl.,  15  Mass.  75  [8  Am.  Dec.  83].  In 
the  last  case,  Chief  Justice  Parker  says,  **  that  when  goods  are 
purchased  upon  credit,  or  money  borrowed,  and  the  security 
agreed  upon  by  the  parties  turns  out  to  be  of  no  value,  and  dif- 
fetent  from  what  it  was  represented  by  the  debtor,  it  may  be 
treated  as  a  nullity,  and  an  action  will  lie  immediately  for  the 
sum  it  was  intended  to  secure."  This  was  the  point  then  dis- 
tinctly in  judgment. 

And,  although  in  the  present  case  the  plaintiff  might,  proba- 
bly, upon  the  facts  found,  have  brought  a  special  action,  in  case, 
against  the  defendant,  yet  he  was  not  bound  so  to  do.  He 
might  resort  to  his  original  demand.  And  in  doing  so,  it  is  not 
very  easy  to  perceive  any  good  reason  why  he  is  not  entitled  to 
the  same  remedy,  which  he  would  have  been  entitled  to  if  no 
payment  had  been  attempted.  The  facts  reported  in  the  pres- 
ent case,  show  distinctly  that  it  was  only  by  the  false  and  fraud- 
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ulent  representation  of  the  defendant  that  the  plaintiff  was  in- 
duced to  take  the  bill.  If,  then,  the  plaintiff  may  sae  upon  his 
original  demand,  it  comes  with  a  very  ill  grace  from  the  defendant 
to  insist  that  he  shall  be  deprived  of  his  remedy  on  book,  in  con- 
sequence of  the  acknowledged  fraud  of  the  defendant.  For,  with- 
out that,  these  articles  would  have  been  charged  on  book  in  the 
ordinary  course  of  business.  But  as  it  has  been  long-settled 
law,  that  a  charge  on  book  is  not  essential  to  the  right  to  main- 
tain the  action,  no  case  occurs  to  me  where  the  plaintiff  may 
maintain  a  general  action  of  assumpsit,  for  goods  sold  and  de- 
livered, and  can  not  equally  maintain  this  form  of  action.  We 
think  the  plaintiff  should  be  allowed  the  present  remedy. 
Judgment  affirmed. 

Patmxnt  nr  Notes  of  Inbolvxnt  Baitk,  Effbot  of:  Sae  CwhU  v.  Btmk 
qfSmyrfM,  3  Am.  Deo.  635,  note  052,  where  other  o—ei  aze  ooUected.  See 
alflo  Tarrey  v.  Baxter,  13  Vt.  458,  and  Goodrich  v.  Tracy,  43  Id.  319,  both 
oiting  the  principal  oaee.  The  principal  caee  ie  diatingnlahad  bi  HaSL  t. 
JBbftm,  12  Vi.  512. 


MowEB  V.  Watbow. 

[U  Vxbmout,  686.] 
NnTBKB    PaBTIXS    nob    their    CotTNSEL    ARE    LIABLE    TO    AN    ACHOK   OF 

Slakdeb  for  words  spoken  ho/na  fide  in  the  ordinary  eottrse  of  judicial 
proceedings;  but  a  party  claiming  this  protection  must  hare  spoken  the 
words  in  the  reasonable  and  necessary  defense  or  pursuit  of  his  rights, 
and  words  spoken  by  counsel,  to  be  privileged,  must  have  been  spoken  in 
the  discharge  of  his  duty  to  his  client,  and  must  have  been  pertinent  to 
the  matter  in  question. 

Pbivilbob  of  Counsel  and  Client  in  this  Respect  abb  Co-extbnsivi. 

WoBDS  "That  is  a  Lie"  Spoken  to  a  Witness  while  Teshftino  to  a 
material  point  in  a  cause  then  on  trial,  are  actionable,  if  spoken  by  a 
party  maliciously,  and  with  intent  to  defame  such  witneea. 

Action  on  the  case  for  slanderous  words.  The  words  alleged 
to  have  been  spoken  by  the  defendant^  of  and  conoeming  the 
plaintiff,  were:  '*  That  is  a  lie.  I  do  intend  to  charge  him  with 
telling  a  lie  under  oath."  And  these  words  were  alleged  to 
have  been  spoken  with  reference  to  testimony  which  the  plaintiff 
was,  at  the  time  of  the  speaking,  giving  in  a  court  of  justice,  in 
the  trial  of  a  cause  there  pending,  and  upon  a  material  point 
The  testimony  in  the  county  court  tended  to  prove  that  the  de- 
fendant spoke  to  the  plaintiff  in  this  action  while  testifying  in  a 
cause  on  trial  in  a  court  of  justice,  the  words  '*  That  is  a  lie," 
and  spoke  the  other  words  charged  in  the  declaration,  in  answer 
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to  a  question  of  the  counfiel  for  the  defendant  in  that  cause. 
The  court  charged  the  jury,  that  if  the  defendant  left  the  exam- 
ination of  the  witness,  and,  instead  of  addressing  himBelf  to 
the  court  or  to  his  own  counsel,  entered  into  an  altercation  with 
the  witness,  now  plaintiff,  and  stated  to  others,  about  the  room, 
the  words  complained  of,  with  a  view  to  insult  and  outrage 
the  plaintiff's  feelings  and  defame  his  character,  the  defendant 
was  liable  in  damages,  notwithstanding  he  might  have  supposed 
such  a  course  would  incidentally  aid  him  in  the  result  of  his 
Boit.  The  jnxy  found  for  the  plaintiff,  and  the  defendant  ex* 
oepted. 

L.  B.  Peck,  for  the  defendant. 

W.  Ujpham  and  A.  Spalding ,  for  the  plaintiff. 

By  Court,  BxDnxLD,  J.  The  question  raised  by  the  bill  of 
exceptions  in  this  case  is  one  of  very  considerable  practical  im- 
portance, and  no  little  difficuliy.  It  is  belieyed,  however,  that 
the  principle  upon  which  this  case  must  be  decided,  is  distinctly 
settled  in  Torry  y.  Held,  10  Yt.  358.  It  is  there  considered 
that  the  privilege  of  all,  whose  duly  or  interest  calls  them  to 
participate  in  the  proceedings  of  courts  of  justice,  is  not  to  be 
made  liable  to  an  action  of  slander  or  libel,  for  anything  spoken 
or  written  therein,  provided  it  be  in  the  ordinary  course  of  pro- 
ceedings, or  bona  fide.  This  privilege  extends  to  court,  jury, 
witnesses,  parties,  and  their  counsel.  I  am  not  inclined  to  believe 
that  there  is  any  good  ground  of  distinction,  as  to  the  extent  of 
this  privilege,  between  counsel  and  client.  Principle  and  au- 
thority seem  to  concur  in  requiring,  that  the  privilege  of  the  one 
should  be  co-extensive  with  that  of  the  other.  The  counsel  is 
but  the  agent  of  the  client,  and  in  that  capacity,  only,  could 
claim  any  protection.  We  incline,  then,  to  consider,  tibat  this 
privilege,  as  to  parties  in  courts  of  justice,  is  correctly  laid  down 
in  that  case,  where  it  is  said,  "  that  the  party  claiming  the  pro- 
tection, must  have  spoken  the  words,  in  the  reasonable  and 
necessary  defense  or  pursuit  of  his  rights,"  in  a  suit  either  then 
pending  or  about  to  be  instituted.  And  words  spoken  by 
counsel,  to  be  privileged,  "  must  have  been  spoken  in  the  course 
of  the  discharge  of  his  duty  to  his  client,  and  must  have  been 
pertinent  to  the  matter  in  question."  I  apprehend  this  is  the 
general  principle  to  be  deduced  from  the  cases  upon  this  sub- 
ject, and  is  carrying  the  privilege  as  far  as  reason  or  propriely 
would  warrant.  I  do  not,  however,  wish  to  be  understood,  that 
there  may  not  be  found  cases  carrying  the  rule  much  further; 

Ax.  Daa  Voi-  XXXTV— 45 
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but  such  cases  have  not  been  generally  regarded  as  authority. 
In  the  case  of  Hodgson  y.  Scarlett,  1  Holt,  621,  Mr.  Baron 
Wood  says:  "  I  have  always  considered  it  to  be  an  established 
principle  in  law,  that  for  imputed  slander,  originating  in  judi- 
cial proceedings  in  court,  no  action  will  lie;"  thus  most  ob- 
viously extending  the  privilege  to  every  word  spoken  ''in 
court,"  whether  pertinent  to  the  issue  or  not.  This  was  at  the 
nisi  priua  trial  of  the  case.  The  words  charged  to  have  been 
spoken  by  defendant,  Sir  James  Scarlett,  were  spoken  by  him 
in  summing  up  to  the  jury,  in  a  case  tried  at  the  Gloucester 
assizes,  and  seemed  to  have  been  admitted,  on  all  hands,  to 
have  been  pertinent.  The  rule  thus  laid  down  by  the  learned 
judge  was  much  broader  than  the  case  required.  The  case  was 
discussed  before  th^  full  bench,  C.  P.,  and  is  reported  in  3 
Com.  L.  204,'  in  note,  and  in  1  Bam.  &  Aid.  232.  The 
judges  delivered  their  opinions  seriatim,  confirming  the  nonsuit 
which  was  ordered  at  nisi  priua.  But  each  judge  puts  much 
stress  upon  the  x)oint  of  the  words  having  been  pertinent  to  the 
matter  in  question.  Lord  Ellenborough  says,  ''it  was  clearly 
proved,  that  the  words  were  relevant  to  the  matter  in  issue." 
Bayley,  J.,  says:  "They,  the  words,  were  no  more  than  the 
counsel  was  privileged  in  using,  as  pertinent  to  the  matter  in 
issue."  Abbot,  J.,  says:  "  Here  the  pertinency  of  the  expres- 
sions was  manifest."  Holroyd,  J.,  says:  "His  opinion  in 
this  case  was  governed  first  on  the  ground  of  the  pertinency  of 
the  words  to  the  matter  in  issue,  and  secondly,  that  no  malice 
was  proved." 

In  Sir  Richard  Buckley  and  Wood^s  case,  4  Co.  14,  it  is  said, 
the  defendant  is  not  justified  in  preferring  matter  in  the  star 
chamber,  which  was  only  pertinent  to  a  trial  by  indictment,  be- 
cause that  court  had  no  cognizance  of  such  matters,  and  because 
"  the  bill  hath  not  appearance  of  any  ordinary  course  of  justice." 
Chief  Justice  Swift,  1  Swift's  Dig.  645,  says,  the  defendant  is 
justified,  "  if  the  words  were  spoken  by  him  as  counsel,  and  were 
pertinent  to  the  matter  in  question;"  and  on  page  488,  "  this  must 
be  understood  where  the  words  are  pertinent  to  the  issue."  Mr. 
Starkie,  in  the  recent  and  greatly  improved  edition  of  his  treatise 
on  evidence,  lays  down  the  rule  thus:  "  But  the  defense  would 
fail,  if  it  appeared  that  the  mode  or  the  extent  of  the  publica- 
tien,  was  not  warranted  by  the  usual  course  of  proceedings  in 
such  cases:"  2  Stark.  Ev.  467, 468.  In  note  3,  it  is  said,  "  great 
allowance  is  to  be  made  for  what  a  man  says,  when  attending 
his  own  cause.     He  has  a  right  to  the  utmost  freedom  in  com- 

L  a  Oom.  L.  94S. 
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xnunicatixig  his  sentiments  to  his  counsel  or  the  court;  but  he 
may  not  make  this  privilege  a  coyer  for  malicious  slander;*'  cit- 
ing 1  Bro.  40/  and  4  Yeates,  322.*  To  say  to  a  witness,  who  had 
just  finished  his  testimony,  **  You  have  sworn  to  a  manifest  lie,'' 
is  actionable:  Kean  y.  McLaughlin,  2  Serg.  &  B.  469.  To  say 
to  a  witness  while  giving  his  testimony  to  a  material  point  in 
the  case,  **  That  is  fidse,"  is  actionable,  if  spoken  maliciously: 
MbCUmghry  y.  Weimare,  6  Johns.  82  [5  Am.  Dec.  194].  From 
the  foregoing  cases  the  true  ground  of  the  privilege  is  readily 
deduced.  Prima  fade,  the  party  or  his  counsel  is  privileged  for 
eveiything  spoken  in  court.  If  any  one  considers  himself  ag- 
grieved, in  order  to  sustain  an  action  for  slander,  he  must  show 
that  the  words  spoken  were  not  pertinent  to  the  matter  then  in 
progress,  and  that  they  were  spoken  maliciously,  and  with  a 
view  to  de&me  him.  So  that  if  the  words  spoken  were  pertinent 
to  the  matter  in  hand,  the  party  and  counsel  miay  claim  full  im- 
munity from  an  action  of  slander,  however  malicious  might  have 
been  his  motive  in  speaking  them.  So,  too,  if  the  words  were 
not  pertinent  to  the  matter  in  issue,  yet,  if  the  party  spoke  them 
bona  fiie,  believing  them  to  be  pertinent,  no  action  of  slander 
will  lie.  So  that  the  plaintiff,  in  order  to  maintain  this  action, 
must  prove,  first,  that  the  words  spoken  were  not  pertinent  to 
the  matter  then  in  hand,  and  secondly,  that  they  were  not  spoken 
bona  fde.  This  was  the  view  taken  by  the  county  court,  and 
that  judgment  must  be  affirmed.  The  rule  here  laid  down  is 
fully  sustained  by  the  case  of  Torry  v.  Field,  and  numerous 
cases  there  cited,  to  which  case  I  beg  leave  to  refer,  as  contain- 
ing my  own  views  upon  the  propriety  of  the  rule,  more  at  length 
than  it  is  deemed  suitable  here  to  repeat. 

LzAsmrr  of  Courbxl  fob  Wobds  Spokbx  at  Tbial:  See  StaekpoU  t. 
HetmeUf  17  Am.  Deo.  187»  and  note  194. 

Wobds  Imputino  Pkbjitbt  abb*  Actionablb:  See  Oommcmt  t.  WaUer9^ 
27  Am.  Deo.  035;  Thomp9on  v.  Luak,  26  Id.  91,  note  96;  CHlman  t.  LcwtU, 
94  Id«  96,  note  KM,  where  the  other  cases  in  this  secies  are  ooUeoted. 


WAcrwBiGHT  V.  Webster. 

[11  YsBMoirr,  676.] 

Fatmbrt  bt  Bills  or  Bank  that  had  Stopped  PAncBinr,  at  the  time  il 
was  made,  does  not  eztinguiah  the  debt,  although  both  the  person  who 
paid  and  the  person  who  took  the  bills  were  then  ignorsnt  of  the  failnrs 
of  the  bank. 

1.  Vtg9urt  ▼.  Patmir,  P.  A.  Brown.  2.  ammrim^m  ▼.  Birek. 
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OfiiCEB  Rbceiyino  Writ  for  Sebvige,  is  not  thereby  ^Iade  Aobstt  or 
THE  Plaintiff  for  collecting  the  demand;  and  if  he  receives  payment 
from  the  debtor  he  holds  it  as  agent  of  the  Utter  nntil  he  actnally  pays 
it  to  the  creditor. 

DKroamoK  Taxsv  ufon  Noxiob  to  Abyxbsb  Pabtt  is  Abmtbsible,  al- 
though it  was  taken  in  a  case  where  an  ex  parte  deposition  might  have 
been  taken. 

Assumpsit  on  a  promissoij  note.  Plea,  non  assumpsit.  The 
pUiTififf  proved  the  execution  of  the  note,  and  rested.  The  de- 
fendant then  introduced  testimony  tiflnding  to  show  that  the 
plaintiff  left  the  note  with  an  attorney  for  collection;  that  the 
attorney  made  a  writ  upon  it  and  gave  it  to  an  officer  to  serve; 
that  the  officer  went  to  serve  the  writ,  but  not  finding  the  de- 
fendant at  home,  he  took  payment  from  the  defendant's  father 
in  two  bills  of  the  bank  of  Windsor,  and  promised  to  pay  and 
take  up  the  note.  On  the  twenty-ninth  of  March,  1838,  the 
officer  gave  these  bills  to  the  plaintiffs  attorney,  and  took  up 
the  note.  Nothing  was  known  at  this  time  by  any  of  the  par- 
ties of  the  failure  of  the  bank  of  Windsor.  A  few  days  after, 
the  plaintiff's  attorney  notified  the  officer  that  the  bills  were  not 
good,  and  the  officer  then  offered  them  to  the  defendant's  father, 
but  he  refused  to  take  them.  The  plaintiff  offered  evidence 
tending  lo  prove  that  the  bank  of  Windsor  had  wholly  Btopj)ed 
payment  before  the  tweniy-ninth  of  March,  1838.  The  plmntifi 
offered  a  deposition,  to  which  the  defendant  objected,  because  it 
was  taken  ex  parte^  more  than  thirty  miles  from  the  adverse 
party's  place  of  residence,  and  was  not  filed  with  the  clerk  of 
the  court  thirty  days  before  the  commencement  of  the  term  of 
the  court  for  which  it  was  taken.  The  objection  was  overruled. 
There  was  a  verdict  for  the  plaintiff,  and  the  defendant  excepted. 

Carpenter^  Buck^  and  L.  li.  Feck,  for  the  defendant. 

0,  H.  Smilhf  for  the  plaintiff. 

By  Court,  Bekkett,  J.  It  is  a  principle  of  law,  too  well  es- 
tablished to  need  authority,  that  where  a  bill  of  exchange,  or 
note  of  a  third  person,  is  received  in  payment  of  a  precedent 
debt,  the  risk  of  the  insolvency  of  the  maker  is  upon  the  party 
from  whom  the  bill  or  note  is  received,  unless  there  is  an  ex- 
press agreement  between  the  parties  that  the  risk  of  the  pai>er 
ill  this  resi)ect  is  to  be  the  receiver's,  or  one  is  to  be  implied  from 
the  facts  aiul  circumstances  of  the  case;  and  the  great  question 
is,  whether  this  priucii^le  is  applicable  to  paper  issued  by  au  in- 
coiporateil  biiuk.  If  it  is  true,  that  upon  the  payment  of  a 
bauk  bill  iu  satisfaction  of  a  precedent  debt,  in  the  absence  of 
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all  other  &ct8,  there  is  an  implied  agreement  that  the  insolvency 
of  the  bank  is  at  the  risk  of  the  party  receiving  the  bill;  then  it 
follows  that  tlie  authorities  applicable  to  bills  of  exchange  and 
promissory  notes  do  not  apply  to  the  case  under  consideration. 
It  is  true,  that  by  common  consent,  bank  bills  have,  for  the 
purposes  of  business,  been  treated  as  money;  but  this  is  a  con- 
ventional regulation  for  the  convenience  of  business,  and  not  a 
legal  one.  No  state  is  authorized  to  coin  money  or  pass  any 
law  whereby  anything  but  gold  and  silver  shall  be  made  a  legal 
tender  in  payment  of  a  debt.  It  was  decided  at  the  last  term  of 
this  court  in  Builand  county,  that  a  note  payable  in  bank  bills 
was  not  negotiable:  11  YL  268.*  They  can  not  be  recognized 
in  the  legal  acceptation  of  the  term  as  money,  but  it  is  wholly 
conventional.  This  conventional  understanding  that  bank  bills 
are  to  pass  as  money,  is  founded  upon  the  solvency  of  the  bank 
and  upon  the  supposition  that  the  bills  are  equivalent  in  value 
to  specie,  and  are  at  any  time  convertible  into  specie,  at  the  op- 
tion of  the  holder.  Upon  no  other  ground  do  bank  bills,  by 
common  consent,  pass  as  money;  and  hence,  there  is  an  implied 
agreement  of  the  parties,  at  the  time  the  bills  are  passed,  that 
they  are  equivalent  to  money;  and  they  are  paid  by  the  one 
party  and  received  by  the  other  on  that  supposition;  and  tmless 
this  is  the  case,  the  one  party  does  not  pay  what  he  supposes 
he  pays,  nor  the  other  receive  what  he  intends  to  receive. 
From  this  principle  of  common  consent,  that  bank  bills  should 
I)a8S  as  money,  it  is  the  implied  understanding  of  the  parties 
that  the  receiver  should  take  upon  himself  the  risk  of  all  after 
failures  of  the  bonk;  but  this  principle  can  not  be  carried  any 
farther  than  ^bhis  conventional  regulation  extends,  and  that  is, 
to  treat  them  as  money  only  so  long  as  the  bank  which  issues 
them  continues  to  redeem  them  in  specie,  or  at  least  in  other 
bills  equally  acceptable  as  specie  to  the  bill-holder. 

"When,  therefore,  a  bank  stops  payment,  the  bills  thereof  oeaae» 
by  this  conventional  arrangement,  to  be  the  representative  of 
money;  whether  the  particular  bill-holder  is  apprised  of  that 
fact  or  not;  and  from  that  time,  the  bills  of  such  bank  resume 
their  legal  character  of  promissory  notes  and  mere  securities 
for  the  payment  of  money.  If  they  are  afterwards  passed  off  to 
a  person  equally  ignorant  of  the  failure  of  the  bank,  there  can 
be  no  implied  agreement  from  this  conventional  arrangement  to 
treat  them  as  money,  so  long  as  they  are  convertible  into  specie, 
that  the  receiver  shalT  sustain  the  loss  which  had  then  already 

1.  OclHiu  ▼.  Ltneolm, 
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accrued  to  fhe  bill-holder.  It  is  difficult  to  see  why  there  should 
be  a  distinction  between  bank  bills,  after  they  cease  to  be,  by 
any  conventional  arrangement,  the  representative  of  money, 
and  other  promissory  notes.  The  law  is  well  settled  in  this  and 
other  states,  that  the  payment  of  a  debt  in  a  forged  or  counter- 
feit bank  bill,  is  not  a  satisfaction,  though  both  parties  are 
equally  ignorant  of  the  fact:  See  Marlde  y.  Hatfidd,  2  Johns. 
458  [8  Am.  Dec.  446],  where  Chancellor  Kent  reviews  the  author- 
ities with  much  abiUiy .  The  party  paying  must  sustain  the  loss, 
or  rather  is  not  permitted  to  shift  it  upon  the  other  party.  The 
parties,  in  such  case,  act  upon  a  mistake;  the  thing  paid  by  the 
one,  and  received  by  the  other,  is  not  what  they  suppose  it  to 
be;  and  it  would,  indeed,  be  highly  inequitable,  that  by  this 
mistake  the  loss  should  be  shifted  from  him,  who  had  already 
sustained  it,  upon  the  other  who  was  equally  ignorant  of  the 
fact.  In  the  case  now  before  the  court,  there  was  a  mutual  mis- 
take. The  parties  supposed  the  bills,  when  paid,  were  then 
convertible  into  specie,  and  equivalent  to  money;  and  both  acted 
upon  this  supposition.  Common  justice  then  forbids  that  this 
loss,  already  sustained,  should  by  this  mutual  mistake,  be 
shifted  from  the  defendant  to  the  plaintiff. 

In  the  state  of  Alabama,  in  the  case  of  Lowrey  v.  MurriU,  2 
Port.  280  [27  Am.  Dec.  651],  a  different  doctrine  is  said  to  be 
established,  though  I  have  only  seen  a  note  of  the  case.  In  the 
case  of  Young  v.  Adams,  6  Mass.  182,  a  different  doctrine  is  alsa 
incidentally  thrown  out;  but  the  same  question  has  been  before 
the  supreme  court,  and  also  the  court  of  errors  in  the  state  of 
New  York,  in  the  case  of  Ligktbody  v.  Ontario  Bank,  11  Wend. 
9,  and  13  Id.  101  [27  Am.  Dec.  179],  where  the  decision  was  in 
conformity  with  the  views  of  this  court,  and  we  think  this  the 
better  opinion,  and  well  sustained  on  principle,  and  calculated 
to  do  the  most  equal  justice. 

It  is  not  the  business  of  the  officer,  who  receives  a  writ  for 
service,  to  receive  pay  on  the  demand.  He  is  only  to  serve  the 
writ,  and  if  the  debtor  pays  the  demand  to  the  officer,  he  holds 
it  as  agent  of  the  debtor,  till  he  pays  it  to  the  creditor.  The 
money  in  this  case  being  paid  to  the  creditor  on  the  twenty- 
ninth  of  March,  and  after  the  bank  had  ceased  to  redeem  its 
bills,  is  the  same  as  if  it  had  been  then  paid  by  the  debtor. 

The  statute  requires  notice  to  be  given  of  the  taking  of  a  de- 
position, to  the  adverse  party,  if  living  within  thirty  miles  of  the 
l^lace  of  caption.  If  he  lives  more  than  iliirty  miles  therefrom, 
and  has  notice,  though  the  deposition  might  have  been  taken 
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ex  parte ^  still  this  could  be  no  objection  to  its  admissibility.  The 
third  section  of  the  statnte  which  requires  ex  parte  depositions 
to  be  filed  with  the  clerk  of  the  court,  thirty  days  before  the  ses- 
sion of  the  court  in  which  the  trial  is  to  be  had,  can  not  restrain 
the  admissibiliiy  of  a  deposition  taken  with  notice,  though  taken 
in  a  case  where  the  deposition  might  have  been  taken  ex  parte. 

We  discover  no  error  in  the  proceedings  of  the  court  below, 
and  the  judgment  is  therefore  affirmed. 

PATMXifT  IN  Bnjjs  OF  LffSOLVsiiT  Bank,  EmoT  ov:  See  note  to  QUmam  v. 
Ptck,  mUe^  702. 

Ik  Bjsctmsnt,  Dxpositions  Taken  without  NonoB  to  the  warrantor,  are 
not  admiaaible  in  evidence:  Woodard  ▼.  Spiller,  25  Am.  Deo.  180. 

Depositiokb  Takbn  uton  NoncB  to  Sokb  bat  not  to  all  the  adverse  par- 
tial, may  be  need  againet  thoee  who  had  notice:  Hctniif  t.  Btad^fbrdf  25  Am. 
Deo.  lU;  Jane$  v.  PUeher,  24  Id.  716. 


Edwabds  v.  Edwabds. 

HI  TkBMOnr,  087.] 
^BTASB  MAT  BB  MaDTTAINXD  BT  OwNBB  OV  PERSONAL  PBOFBBTT  fOT  OOB- 

verakm  thereof,  althongh  he  was  not  in  the  aotoal  poeBOorion  of  it. 

TBX8PA88  for  a  hog.  Plea,  the  general  issae.  The  plamtifb 
gave  in  evidence  a  bill  of  sale  to  them  of  the  hog  in  question^ 
signed  by  the  defendant.  It  was  admitted  that  this  bill  of  sale 
was  executed  upon  sufficient  consideration,  and  that  the  defend- 
ant was  at  the  time  of  the  sale  the  owner  of  the  hog;  but  he  had 
never  delivered  him  to  the  plaintiffs,  and  soon  after  he  had 
killed  him  and  converted  him  to  his  own  use.  The  county  court 
gave  judgment  for  the  plaintiffs,  and  the  defendant  excepted. 

C.  Davis^  for  the  defendant. 

J.  BeU  and  B.  N.  Davia^  for  the  plaintifb. 

By  Court,  Williams,  C.  J.  The  owner  of  personal  property 
is  considered  in  law,  as  in  possession.  To  maintain  the  action 
of  trespass,  it  is  sufficient  if  a  plaintiff  shows  himself  to  be 
owner,  or,  against  a  wrong-doer,  that  he  is  in  actual  possession. 
By  the  bill  of  sale,  the  plaintiff  in  this  case  became  the  owner  of 
the  property  sold,  and  as  there  was  no  agreement  that  he  should 
not  take  possession,  he  could  maintAJn  an  action  of  trespass  against 
any  one  who  destroyed  or  converted  it. 

The  judgment  of  the  county  court  is  affirmed. 

Ow:?eb  of  Chattel  has  SornciKNT  Constbugtivb  Possbssiok  to  main* 
tnin  trespass:  See  Root  v.  Chandler ^  25  Am.  Dec.  646^  note  MS,  where  the 
oilier  cases  are  collected. 
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WooDBUPP  V.  Hinman. 

[11  YnMOHT,  OQZ] 
OosTBAOT  IB  WHOLLY  VoTD  if  any  part  of  the  oozisidetatioii  theraof  h  tibe 
sappreanng  of  a  eriminal  prosecation. 

AcxzoN  on  a  promissoij  note.  Plea,  the  general  iasne.  The 
faote  aie  sufficiently  stated  in  the  opinion. 

Jf.  Hale,  for  the  plaintiff. 

O.  Da/ois  and  N,  H,  Jby,  for  the  defendant. 

Bedfisld,  J.  In  the  present  case,  the  prindpal  consideration 
of  the  note  sued  being  the  costs  and  expenses  of  a  criminal 
prosecution  and  the  discontinuing  the  same^  which  the  plaintiff 
had  no  right  to  do,  the  counsel  for  the  plaintiff  do  not  even 
argue  that  the  consideration  is  TaUd  to  the  full  extent  of  the 
contract.  But  as  there  was  included  in  the  note  ten  dollars 
which  the  plaintiff  was  entitled  to  receive  of  the  defendant,  he 
claims  that  the  contract  shall  be  held  good  to  that  amount. 

There  can  be  little  doubt,  I  apprehend,  at  the  present  day, 
that  a  consideration  of  the  character  set  forth  in  the  bill  of  ex- 
ceptions is  against  law  and  void:  iSines&ur^  v.  Sumner  et  oZ.,  9 
Yt.  28;  Armstrong  v.  !Zb2er,  11  Wheat.  258,  and  cases  dted  in 
note;  Dixon  v.  Olmstead,  9  Yt.  310  [31  Am.  Dec.  629],  and  the 
case  of  Stoasey  v.  Mead  and  Chase,  there  referred  to.  If  a  part 
of  the  consideration  be  invalid  simply,  and  not  unlawful,  the 
contract  is  binding:  Pikard  v.  Oottels,  Yelv.  66;  1  Com  on 
Con.  26;  8  Mass.  51,*  by  Sedgwick,  J.  But  it  is  fully  set- 
tled, that  when  any  portion  of  the  entire  consideration  of  a  con- 
tract is  against  law,  that  the  whole  contract  is  illegal  and  void, 
and  can  not  be  enforced:  Cases  cited  above.  If  partof  the  con- 
sideration of  a  bill  of  exchange  be  the  sale  of  spirituous  liquors 
contrary  to  law,  though  the  other  part  be  money  lent,  the  entire 
contract  is  void,  and  no  part  of  it  can  be  enforced:  8ooU  v.  OH- 
man,*  3  Taunt.  226;  FrothersUm  v.  Hukihmsan,^  Cro.  'Rli*  199; 
Crawford  v.  MorreU,  8  Johns.  258.  The  court  have  not  been 
able  to  perceive  any  ground  upon  which  the  plaintiff  can  be 
permitted  to  recover  upon  this  note  even  to  the  amount  of  what 
was  justly  due  him.  This  is  but  a  reasonable  punishment  for 
including  with  his  just  due  that  which  he  had  no  right  to  take. 

Contracts,  akt  Part  of  whosb  Gonsidxration  is  thb  Supprbssino  of  a 
oruninsl  prosecution,  are  void:  See  Shaw  v.  Spooner,  32  Am.  Deo.  348,  note 
350,  where  the  other  cases  ou  this  subject  ara  collected. 

1.  SUM  ▼.  Negrn,  :!.  ScoU  v.  OiUmart.  8.  FeaOunlom  v.  A 
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FOBEEB  V.  MoGbEOOB. 

[11  TBBMom;  005.] 

fiAUi  OF  Febsokal  Pbofsbtt  Exsmft  tbom  EzBOTjnoir  IS  Valid  m  agidiMk 
erediton  of  the  vendor,  without  any  change  in  the  poeeeeiion. 

Tboyeb  for  a  oow.  Plea,  the  general  iasae.  The  jury,  under 
the  instructions  of  £he  court,  returned  a  yerdict  for  the  plaint- 
iff, and  the  defendants  excepted.  The  other  facts  sufficiently 
appear  from  the  opinion. 

B.  N.  Davis^  for  the  defendants. 

•/.  B.  SMnner^  for  the  plaintiff. 

By  Court,  Benkett,  J.  It  has  long  been  the  law  in  this  state, 
and  has  been  most  undcTiatingly  adhered  to,  that  upon  the  sale  of 
personal  property,  there  must  be  a  deli-very,  and  a  substantial 
and  visible  change  in  the  possession,  or  the  sale  is  fraudulent 
and  void  against  creditors.  The  principle  is,  that  the  continu- 
ance of  the  vendor  in  the  possession  of  the  property  after  the 
sale,  tends  to  give  him  a  false  credit,  and  enables  him  to  impose 
upon  third  persons;  and  the  rule  of  law  requiring  a  change  of 
possession  is  well  calculated  to  prevent  fraudulent  sales,  and  is 
founded  upon  the  soundest  policy.  No  matter  how  honest  the. 
transaction  may  be,  in  point  of  fact,  the  law,  from  principles  of 
policy,  pronounces  it  fraudulent  per  se,  and  void.  But  the  case 
now  under  consideration  is  one  where  the  property  sold  Was  not 
liable  to  attachment,  or  execution,  at  the  suit  of  any  of  the 
creditors  of  Bean,  and  there  is  no  reason  why  a  change  in  the 
possession  should  be  indispensable  to  a  valid  sale  as  against  cred- 
itors, any  more  than  as  between  the  parties.  Creditors  could 
have  no  daim  upon  this  cow,  as  a  means  of  satisfying  their 
debts,  and  it  is  idle  to  talk  about  acquiring  a  false  credit  from 
the  possession  of  property  which  ia  exempt  from  attachment  and 
execution.  No  principle  of  policy  requires  a  change  in  the  pos- 
session of  such  property.  It  must  be  as  vaUd  against  creditors, 
as  against  the  parties  themselves  without  such  change. 

It  has  been  said,  in  the  argument,  that  the  statute  exemption 
of  this  cow  from  legal  process,  is  a  personal  privilege,  and  that 
no  one  can  avail  himself  of  it  but  Bean  himself.  But  this  case 
does  not  depend  upon  the  question,  whether,  where  properly  is 
taken  on  execution  which  is  exempt  therefrom,  any  one  but  the 
debtor  can  avail  himself  of  such  exemption;  but,  upon  what  is 
the  effect  of  leaving  such  property  in  the  possession  of  the  debtor 
after  sale.    Does  it  enable  the  debtor  to  acquire  a  false  credit? 
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And  is  it  against  sound  policy  as  opening  the  door  to  fmndf 
We  think  not,  and  that  this  case  should  furnish  an  exception  to 
the  general  rule  on  this  subject. 
The  judgment  below  is,  therefore,  affirmed. 


QnMAN  V.  Thompson. 

[U  TUbkoht,  MS.] 

OoDBm  Obtain  JmusDionoN  ov  DxvxKDAins  bt  Sebviob  of  Pbocbbb, 
either  on  their  perBona,  or  on  their  property  within  the  jnriadictiop  of 
theooart 

Wbkbs  OfnoBB  Attaohbs  Rial  Estatk  and  Lbayxs  a  Copt  of  the  writ 
with  the  town  olerk,  the  ooort  thereby  aoqniree  jnrisdiction  of  the  perty. 

ARAOHmirr  of  Pbofsbtt  and  Nones  to  the  Pabtt  abx  ThwrESMsr 
Xhinqs;  and  the  oircumetBnoe  that  the  officer  ia,  in  thia  atate,  by  the 
■ame  proeesa  commanded  to  attach  and  to  give  notice  does  not  alter 
this  fact. 

Whbrb  Rbtctrn  of  Attaghmxnt  Dois  NOT  Show  Prbsonal  Sbbyigb,  the- 
ooort  may  order  notice  to  be  given  in  any  manner  reoogniaed  by  law,  since 
it  aheady  has  jurisdiction,  and  a  jndgment  rendered  by  it  after  notice- 
given  by  pnblication  is  not  void. 

Unauthokizbd  Altbbation  of  Bxtubn  on  Obioinal  Wbif  does  not  afiect 
the  title  of  a  porchaser  at  an  execation  sale,  where  sach  alteration  waa- 
not  in  a  part  of  the  return  that  gave  jurisdiction  to  the  ooort,  but  only  in 
that  which  related  to  notice. 

Fact  that  One  has  BssmBD  Sevkbal  Ybabs  nr  Canada  does  not  of  itaelf 
jostif y  the  inference  that  he  is  an  alien. 

Offiobb  is  Excused  from  Oaluno  on  Debtob  to  Choobb  Appbaibkbs» 
where  the  record  shows  that  such  debtor  resides  without  the  state,  and 
that  there  is  no  attorney. 

Description  of  Land  in  Levy  of  am  Etboution  is  soffidently  certain,  if 
it  can  be  made  so  by  reference  to  a  record. 

Ejectment.  Plea,  the  general  issue.  The  plaintiff  claimed 
title  to  the  land  by  virtue  of  an  attachment  on  mesne  process 
and  a  levy  of  an  execution  in  his  favor  against  Moses  Norris, 
Mesheck  Norris,  and  David  Norris.  For  the  purpose  of  showing 
the  source  of  the  title  claimed  by  the  defendant,  the  plaintiff* 
gave  iu  evidence  a  copy  of  a  deed  from  said  Moses  Norris  to  the 
defendant,  conveying  the  land  in  controversy.  He  also  offered 
in  evidence  the  copy  of  the  original  writ  in  the  above-named 
suit  and  the  officer's  return  thereon,  and  the  record  of  a  judg- 
ment in  that  suit,  rendered  against  said  defendants  by  de&ult, 
and  without  any  other  notice  than  the  publication  of  the- 
usual  order  in  cases  where  the  defendant  is  out  of  the  state.  It 
appeared  from  the  testimony  that  after  the  judgment  and  levy,. 
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and  the  first  trial  of  this  action,  the  plamtifTs  attorney,  without 
leave  of  the  court,  but  openlj  and  in  presence  of  the  officer 
who  served  the  writ,  altered  the  word  defendant  to  defendants 
in  the  return  of  the  officer  on  the  writ,  and  at  the  end  of  the 
original  return  added:  **  The  defendants  having  removed  with- 
out this  state,  and  having  no  known  agent  or  attorney  within  the 
same."  The  jury  returned  a  verdict  for  the  plaintiff.  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

E.  Paddock,  for  the  defendant. 

Maeck  and  SmaUey,  and  E.  G.  Johnson,  for  the  plaintiff. 

By  Court,  Collameb,  J.  The  first  question  is,  was  the  judg- 
ment, which  the  plaintiff  recovered  against  Norris,  void,  when 
rendered?  To  render  the  proceedings  of  a  court  void  (not  erro- 
neous, or  voidable),  the  court. must  be  without  jurisdiction, 
either  of  the  subject-matter  or  the  parties;  and,  in  such  case, 
the  court,  the  officer  issuing  execution,  and  the  sheriff  who  serves 
it,  are  all  trespassers,  and  no  subsequent  proceedings  can  cure 
the  evil.  Even  the  appearance  of  the  parties  and  submitting  to 
the  court  will  not  confer  jiuisdiction.  That  the  court  had  juris- 
diction of  the  subject-matter  of  that  judgment,  that  is,  of  such 
a  debt  to  such  an  amount,  there  is  no  doubt.  Had  they  juris- 
diction of  the  defendants  in  that  suit?  Courts  obtain  jurisdic- 
tion over  the  persons  of  defendants,  who  have  no  personal  ex- 
emptions, by  the  service  of  process  either  on  their  bodies  or 
properly,  within  the  jurisdiction  of  the  court.  The  attachment 
of  property  is  one  thing,  the  notice  to  the  party  is  anotiier. 
They  are  different  commands,  and  the  officer  has  distinct  duties 
to  perform  for  these  purposes.  The  circumstance  that  both 
commands  are,  in  this  state,  contained  in  the  same  process,  does 
not  alter  the  case.  If  the  officer  take  personal  property  and 
return  that  he  has  so  done,  or  attach  real  estate  and  leave  a  copy 
with  the  town  clerk,  he  has  made  an  attachment,  and  the  court 
has  jurisdiction  of  the  party.  If  the  return  also  shows  notice,  it 
is  well;  but  if  his  return  shows  the  officer  has  not  done  what 
the  law  requires  he  should  do,  for  that  purpose,  it  is  merely 
cause  of  abatement.  If  the  defendant  does  not  appear,  and  the 
return  does  not  show  personal  service,  the  court  may  permit 
amendment  of  the  return,  suffer  personal  notice  to  be  otherwise 
shown,  order  personal  notice  or  publication,  or  take  any  other 
course  for  notice,  recognized  by  law,  the  court  having,  already, 
jurisdiction.  This  principle  is  fully  recognized  in  Newton  v. 
Adams  and  Shepherd,  4  Vt.  444. 

lu  this  case,  the  return  stated  that  the  officer  had  attached 
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certain  lands,  as  the  property  of  the  defendant,  and  left  a  copy 
in  the  town  clerk's  office.  This  gave  the  court  jurisdiction  of 
the  defendant  party.  All  the  rest  is  matter  of  notice,  and  there 
is  nothing  tending  to  show  that  the  land  was  not  the  property 
of  the  defendants.  The  court  published  notice  and  gare  judg- 
ment, which  judgment  is  not  void.  After  the  plaintiff  had  re- 
covered a  judgment  and  taken  execution  thereon,  and  levied  the 
same  on  the  hmd  of  one  of  the  defendants,  and  commenced  eject- 
ment therefor,  his  attorney  altered  the  return  on  the  original 
writ.  The  alterations  were  in  no  part  of  the  return  which  made 
the  attachment  and  gave  jurisdiction  to  the  court,  but  only  in 
that  which  related  to  notice.  This  was  unauthorized,  but  what 
was  its  effect  ?  The  judgment  and  levy  gave  the  plaintiff  a  title 
to  the  land.  This  title  can  not  be  vacated  and  he  divested  of 
his  freehold  by  an  alteration  or  destruction  of  the  original  writ, 
any  more  than  a  man  could  lose  his  farm  because  his  attorney 
had,  unauthorizedly,  burnt  up  his  deed.  The  writ  was  no  part 
of  the  record,  nor  was  its  production  necessary  to  show  the 
plaintiff's  title.  When  a  judgment  is  recorded,  a  copy  of  that 
judgment  is  all  that  need  be  produced. 

An  alien  may  purchase  land  and  hold  the  same  as  against  the 
grantor,  who  is  estopped  by  his  deed;  and,  if  a  forfeiture  or  es- 
cheat is  produced,  it  is  to  the  state,  and  for  the  state  alone  to 
assert.  But  whether  an  alien  can  acquire  any  right  by  mere  op- 
eration of  law,  without  a  deed  from  the  grantor,  is  another  ques- 
tion. But  even  this  question  does  not  properly  arise  in  this  case. 
All  the  evidence  was,  that  the  plaintiff  had,  for  many  years,  re- 
sided in  Canada.  Now,  this  was  as  entirely  consistent  with  Ins 
being  a  citizen  of  this  state  as  otherwise,  and,  therefore,  could 
not  justify  the  jury  in  finding  him  an  alien.  When  the  record 
shows,  as  in  this  case,  that  the  debtor  resides  without  the  state, 
and  shows  no  attorney,  the  officer  is,  of  course,  excused  from 
calling  on  him  to  choose  appraisers:  8  Yt.  894.* 

The  degree  of  certainty,  in  the  description  of  land  in  the  levy 
of  an  execution,  has  been  frequently  considered.  It  needs  to 
be  no  more  than  certainty  to  a  common  intent,  and  the  return 
should  be  read  in  the  exercise  of  ordinary  discernment,  and  with 
reference  to  this  rule  of  certainiy.  In  this  return,  ''  running 
west  parallel  with  said  lot  line"  means  parallel  with  that  line  of 
said  lot  which  runs  in  a  westwardly  direction.  After  running 
round  a  tract,  it  excepts  about  one  acre  and  a  half,  sold  to  Abel 
Wilder.  This  must,  prima  facie,  mean  sold  by  deed.  And,  aa 
all  deeds  are  here  recorded,  that  is  sufficiently  certain  which  may 
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be  so  made  by  record.    This  is  sufficient,  until  it  be  shown  that  a 
reference  to  the  record  still  leaves  it  uncertain:  Maeckv.Sin^ 
Clair,  10  Vt.  103;  11  Mass.  517.» 
Judgment  affirmed. 

JxTBiSDionoK  OF  A  Causs  UPON  Attaohmxnt  in  a  jnatioe's  ooort  depends 
npon  its  being  made  to  appear  that  the  defendant  is  conoealed  within  the 
county  with  the  intent  mentioned  in  the  statute,  or  has  departed,  or  is  aboat 
to  depart^  from  the  county  with  like  intent:  AdkiM  v.  Brewer,  15  Am.  Dec. 
264. 

Duaxaaa  of  Dkbtob*s  Pbopbrty  is  IirDiSFSMSABUB  vs  Attaghkent  8iiit8» 
in  order  to  constitute  the  cause  in  court:  Skinner  ▼.  Moore^  80  Am.  Dec  15fi. 

DnoBCPnov  of  Pkopebtt  Sold  bt  Shsbiff,  what  Sufiiouuit:  See  Mtus 
ekaiTe  Leeme  y.  Oreei^field,  29  Am.  Deo.  569,  note  561. 


Ltnde  V.  Melvin. 

[11  TsBMOyr,  688.] 
CkATTBL  IS  NOT  LlABLS  TO  ATTACHMENT  BT  CbEDITOBS  OF  VbNDOB  THKBBOF, 

where  it  was,  at  the  time  of  the  sale,  in  the  poeseaeion  of  a  bailee  who 
declined  to  deliver  it  to  the  purchaser  until  the  time  expired  for  which  the 
bailment  was  made,  although  it  was  allowed  by  the  bailee,  before  the 
expiration  of  the  bailment,  to  go  back  into  the  posaeesion  of  the  vendor, 
but  without  the  vendee*8  knowleilge  or  consent. 

Tboveb  for  a  cow.  Plea,  the  general  issue.  There  was  a  ver- 
dict for  the  plaintiffs,  and  the  defendant  excepted.  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

J.  Sawyer,  and  Mdeck  and  SmaUey,  for  the  defendant. 

L,  B.  VUas,  for  the  plaintiffs. 

By  Court,  Benkett,  J.  The  general  rule  that,  upon  the  sale 
of  personal  property,  the  vendee  must  take  possession,  and  that 
the  change  in  the  possession  must  be  substantial  and  visible,  or 
otherwise  it  will  be  fraudulent,  per  se,  and  void  against  creditors, 
is  not  to  be  questioned.  This  rule  is  founded  upon  the  sound- 
est policy,  the  object  of  which  is  the  prevention  of  fraud,  but 
the  reason  of  the  rule  does  not  extend  to  a  case  where  the 
vendor,  at  the  time  of  sale,  had  but  a  constructive  possession  of 
the  chattel,  or  to  a  case  where  it  is  exempt  from  attachment  and 
execution.  At  the  time  this  cow  was  transferred  from  Eidder 
to  the  plaintiffs,  she  was  in  the  possession  of  Hall,  under  a  pre- 
vious contract  >vith  Kidder,  and  Hall  had  the  right  of  possession 
till  the  first  of  December.  The  plaintiffs,  upon  the  purchase 
being  made,  gave  Hall  notice  of  it,  and  requested  him  to  keep 

1.  BojfUUtn  ▼.  Cantr. 
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£he  cow  for  them,  to  wluch  Hall  assented,  bat  declined  to  giTs 
up  the  cow  before  the  time  was  out,  when  he  was  to  return  her, 
and  until  he  had  received  back  from  Eidder  his  own  oow. 
Though  Hall  returned  the  cow  in  question  to  Eidder  on  the  fint 
or  second  day  of  November,  and  received  back  his  own,  jet  it 
was  without  the  knowledge  or  consent  of  the  plaintiflh. 

There  was  no  evidence  that  the  plaintffffl  knew  the  cow  bad 
gone  back  into  the  possession  of  Eidder,  or  had  been  attached 
as  his  property,  until  after  the  first  of  December,  and  on  the 
third  or  fourth,  the  plaintifEs  made  demand  of  her.  Upon  the 
sale  the  plaintjfh  succeeded  to  all  the  rights  that  Eidder  then 
had,  but  neither  Eidder  nor  the  plaantifEs  had  the  right  of  actual 
possession,  until  the  first  of  December.  It  is  urged  in  this  case, 
that  because  Hall  permitted  the  cow  to  go  back  into  the  pos- 
session of  Eidder  prior  to  the  first  of  December,  though  with- 
out the  knowledge  or  consent  of  the  plaintifib,  still  that  while 
in  his  possession  she  was  liable  to  attachment  by  the  creditors  of 
Eidder,  and  it  is  said,  this  case  falls  within  the  principles  of  the 
case  of  Marris  et  al.  v.  Hyde,  8  Yt.  352  [80  Am.  Dec.  475].  There 
is,  we  think,  a  marked  distinction  in  the  cases.  In  this,  the  cow, 
at  the  time  of  sale,  was  in  the  possession  of  the  bailee  of  Eidder, 
for  a  time  limited,  the  plaintiffs  had  no  right  of  immediate  pos- 
session, and  could  not  select  an  agent  to  take  or  keep  possession 
for  them,  and  they  in  fact  took,  at  the  time  of  the  sale,  all  the 
possession  within  their  power.  They  notified  the  bailee  of  the 
sale,  and  requested  him  to  keep  the  cow  for  them.  In  the 
case  in  8  Vermont,  the  purchasers  took  the  immediate  pos- 
session of  the  horse  and  put  him  into  the  hands  of  their  agent 
to  keep  for  them,  and  this  i^ent,  though  without  the  knowledge 
or  consent  of  the  vendees,  shortly  after,  suffered  the  horse  to  go 
back  into  the  possession  of  the  vendor.  The  court  say: "  WherB 
an  act  is  necessary  to  consummate  or  perfect  the  right  or  tifk 
of  a  party,  and  such  act  is  omitted  through  the  neglect  or  dis- 
obedience of  an  agent,  the  party,  who  commits  his  rights  to  the 
fidelity  of  such  agent,  must  bear  the  consequences.''  In  the 
case  now  before  the  court,  Hall,  the  bailee  of  Eidder,  was  not, 
during  the  bailment,  the  agent  of  the  plaintiffs  to  keep  the  cow, 
and  to  say  that  Hall's  permitting  her  to  go  back  into  the  pos- 
session of  Eidder,  before  the  determination  of  his  right,  is  to 
have  the  effect  to  avoid  the  sale  to  the  plaintiffs,  would  indeed 
be  to  open  the  door  for  fraud  and  collusion. 

We  think  the  court  below  were  correct,  in  holding  that  the 
principles  of  a  fraudulent  sale,  per  se,  do  not  apply  to  the  facta 
in  this  case,  and  the  judgment  of  the  county  court  is  offirmcil. 
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CoiiLINB  V.  LOFFFDB. 

[10  LnoH,  6.] 

BaoaiB  ov  ▲  Oanm  Qux  Trust  can  not  bb  Citt  git  bt  a  Dmbbb  in 
aqnityy  randflred  in  a  proceeding  to  which  he  is  not  a  parfy. 

Pabol  Gut  bt  a  Fatubb  to  his  Dauohtbb  can  be  eetabliihed  only  bj 
dear  and  oonTinoing  evidence. 

Kbbumfiiok  of  PoasissioN  bt  Lbndbb,  or  conveyance  of  the  property 
loaned  to  another,  within  five  years,  is  soffident  to  detennine  the  loan. 

LurmonoK.  One  Moses  Hughes  deTised  certain  slayes  to  hia 
Bon-in-law,  Samuel  Collins,  in  trust  for  his  daughter,  Polly 
Collins,  the  above  complainant.  Defendants,  judgment  cred- 
itors  of  S.  Collins,  brought  their  bill  against  him  and  the  exec- 
utors of  Hughes,  in  which  they  alleged  that  said  slaves  were 
the  property  of  Collins,  and  liable  for  his  debts,  by  reason  of 
his  having  been  in  possession  thereof  for  seven  years.  Decree 
was  rendered  in  their  favor,  which  was  about  to  be  enforced. 
Complainant  thereupon  filed  her  bill,  praying  for  an  injunction 
against  the  execution  of  said  decree.  Injunction  was  denied. 
Complainant  appealed.    The  further  facts  appear  in  the  opinion. 

Stanard,  for  the  appellant. 

Johnson^  for  the  appellee. 

TucKKB,  P.  I  am  far  from  thinfring  that  the  injunction  in 
this  case  was  improvidently  awarded  by  a  judge  of  this  court 
The  property  of  ihe  feme-covert  settled  upon  her  by  her  father's 
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wOl  had  been  decreed  to  be  sold  to  satisfy  her  husband's  debfcs, 
in  a  cause  to  which  she  was  not  a  party,  her  trostees  alone  bein^ 
the  defendants.  In  the  estimate  of  a  court  of  equity,  they  were 
unsubstantial  shadows.  That  court  could  not  pronounce  npon 
the  rights  of  the  parties  really  interested,  without  having  them 
before  it.  At  law,  indeed,  the  trustee  is  the  proper  party  de- 
fendant; but  in  equiiy  no  decree  can  be  rendered  affecting  the 
rights  of  the  cestui  que  tnisi,  unless  he  is  a  party;  for  it  is  a 
fundam^ital  principle  of  the  court  that  all  parties,  however 
remotely  concerned  in  interest,  must  be  before  it,  or  no  decree 
can  be  made  to  bind  them:  Mitf.  PI.  144;  3  Munf.  376;'  and  2 
Madd.  Ch.  Pr.  142.  This  is  particularly  the  case  as  to  cestui 
que  trusty  since  the  trustee  is  a  mere  nominal  party,  and  the  real 
beneficial  interest  is  in  the  cestuis  que  truM :  2  Johns.  Ch.  238;* 
1  Ball  k  Bea.  181, 184.*  The  exceptions  to  the  rule  it  is  un- 
necessary to  state,  as  they  would  have  no  application  here.  I 
think  the  injunction  was  properly  awarded,  and  that  the  only 
question  in  the  cause  is  upon  the  merits.  As  to  the  merits,  I  am 
satisfied  that  the  weight  of  the  CTidence  is  decidedly  against  the 
allegation  that  any  of  the  slaves  were  given  to  Mrs.  Collins.  I 
have  in  other  cases  declared  that  I  deemed  it  necessaiy,  in  order 
to  sustain  an  alleged  parol  gift  by  a  father  to  his  daughter  on 
her  marriage,  that  the  evidence  of  such  gift  should  be  dear  and 
cogent;  and  in  that  opinion  I  understood  my  brethren  to  con- 
cur: Brown  v.  Eiandley,  7  Leigh,  119;  Mahon  v.  Johnston,  Id. 
317.  In  this  case,  to  say  the  least,  the  testimony  is  very  meager. 
I  think  it  altogether  insufficient. 

Then  as  to  the  alleged  loan.  It  will  be  unnecessary  to  say 
anything  upon  the  legal  question  spoken  to  in  the  cause.  It 
has  been  long  settled  in  this  court,  that  according  to  the  true 
construction  of  the  loan  act,  a  resumption  of  possession  by  the 
lender,  or  recording  a  deed  or  will  granting  away  the  property 
to  another,  within  ihe  five  years,  avoids  the  operation  of  the  aoi» 
and  puts  an  end  to  the  loan:  Beasley  v.  Owen,  3  Hen.  &  M.  449. 
The  evidence  of  a  loan  in  this  case  is  itself  equivocal.  Hughes, 
having  married  his  daughter  to  Collins,  puts  him  upon  one  of 
his  plantations  to  manage  it  for  him,  and  sends  with  him  various 
slaves,  some  to  work  in  the  field,  and  Dicey  as  a  house-servanL 
She  was  therefore  still  as  much  in  his  service  as  any  of  the  rest, 
and  the  evidence  clearly  proves  that  they  were  not  loaned.  On 
the  whole  of  them,  including  Dicey,  he  always  paid  the  taxes, 
and  listed  them  with  the  commissioner  of  the  revenue  in  his  own 
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name.  What  more  can  £he  owner  of  slaves  do,  who  places 
them  in  the  hands  of  a  manager  to  do  service  on  his  estate? 
How  can  a  creditor  complain  of  being  deceived,  who  advances 
goods  to  my  manager,  not  for  my  use,  upon  the  credit  of  prop- 
erty held  by  him  upon  my  own  estate,  worked  by  my  own  slaves, 
which  slaves  are  listed  in  my  name  on  the  commissioner's  books, 
and  the  taxes  on  them  paid  by  me  ?  If  he  uses  ordinary  dili- 
gence, or  if  he  does  not  wink  hard  that  he  may  not  see,  he  must 
learn  that  he  should  not  give  the  credit.  In  this  case,  if  he  had 
gone  to  the  farm,  he  would  have  found  it  was  Hughes';  if  he 
had  applied  to  Collins,  he  would  have  learned  that  the  property 
was  not  his;  and  if  (as  was  most  natural)  he  had  gone  to  the 
commissioner's  books,  which  furnish  a  record  of  the  property  of 
individuals,  he  would  have  there  seen  that  Hughes  claimed  to  be 
the  owner  of  the  slaves,  and  paid  taxes  on  them  as  such.  In  no 
other  way  can  the  owner  of  property  imder  the  management  of 
another,  better  manifest  his  own  rights,  and  negative  a  preten- 
sion on  the  part  of  creditors  to  charge  his  estate  with  the  debts 
of  that  other.  Therefore,  even  if  there  was  no  further  proof,  I 
should  be  of  opinion  to  reverse  the  decree. 

But  it  is  proved  that  in  four  years  after  the  marriage,  Hughes 
himself  went  and  lived  on  the  place  which  Collins  lived  on,  and 
continued  to  live  there  till  his  death.  It  was  managed  for  him 
by  Collins,  and  he  received  the  crops,  allowing  Collins  a  part  of 
them  for  his  services.  He  lived  in  the  house  where  Dicey  was 
house-servant,  and  even  if  she  had  not  before  that  time  been  in 
his  possession,  yet  from  that  time  she  must  be  construed  to  have 
been  so.  The  possession  must  be  construed  to  be  with  the 
property,  unless  the  contrary  be  actually  proved;  and  that  has 
not  been  done  here,  as  Dicey  was  a  menial  in  a  household  where 
a  father  and  his  daughter  and  son-in-law  appear  to  have  resided 
together,  all  having  the  services  of  the  slave;  the  father  having 
(as  one  of  the  witnesses  testifies) ''  gone  to  live  with  them  that 
the  daughter  might  be  better  provided  for."  Upon  the  whole, 
I  am  of  opinion  that  this  is  one  of  the  numerous  instances  af- 
forded by  our  courts,  of  an  attempt  to  make  one  man  pay  an- 
other's debts. 

I  am  of  opinion  to  reverse  the  decree,  reinstate  the  injunction, 
and  send  the  cause  back  for  further  proceedings. 

The  other  judges  concurring,  decree  reversed,  injimotion  rein* 
stated,  and  cause  remanded  for  further  proceedings. 

Pabkeb,  J. ,  absent. 
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JUDQlfXNTS    AGAINST    TbUSTEB,    WHEN   BiND    CESTUI    QUS    TrUST. — The 

general  rule  laid  down  in  the  principal  case,  that  in  all  proceedingB  affecting 
the  troBt  estate,  whether  brought  by  or  against  third  persons,  the  eestow  ffu 
tnist  mast  be  made  parties  in  order  to  bind  them  by  the  judgment  and  decree 
rendered  therein,  has,  with  a  few  exceptions,  to  be  hereinafter  noted,  been 
nniversally  received  as  the  just  and  correct  doctrine  on  this  subject:  Perry 
on  Trusts,  sec.  873;  Freeman  on  Judgments,  sees.  157,  173;  Coop.  Eq.  PI.  35; 
Mitf.  Eq.  PL  176;  Story's  Eq.  PL  187;  Hill  on  Trustees,  543,  5i5;  PkOt  v. 
Oliver,  2  McLean,  269;  ITdm  v.  Hardin,  2  B.  Mon.  231;  Caldwell  v.  TtMggar^ 
4  Pet.  202;  Sprague  v.  Tyson,  44  Ala.  338;  ffarria  v.  MeBane,  66  N.  O.  334; 
White  V.  Haynes,  33  Ind.  540;  Dunn  v.  Seymour,  3  Stockt.  220;  Fieh  v.  Hem- 
land,  1  Paige,  20;  Schenck  v.  Mingwood,  3  Edw.  Ch.  175;  StiUwell  ▼.  Ife- 
Neely,  1  Green's  Gh.  305;  WiUink  v.  Morris  Cawd,  3  Id.  377:  WheUm,  t. 
Whelan,  3  Gow.  537;  Bifidd  v.  Taylor,  1  Mol.  198;  Adams  v.  SL  Leger,  1 
BaU  A;  Bea.  184;  Kirk  v.  Clark,  Prec  Gh.  275;  Malin  v.  Malxn,  J.  C.  238; 
Douglas  v.  Hortfal,  2  Sim.  A;  Stu.  184;  Morse  v.  Sadler,  1  Goz,  352;  Calvert 
ley  v.  Phelp,  6  Madd.  332;  and  when  the  ces^uM  que  trust  are  infants,  the 
general  rule  is  said  to  be  especially  applicable:  Orrok  v.  Biwney,  Jac  523. 
Thus  in  a  suit  brought  for  the  purpose  of  obtaining  relief  against  a  mortga^pe, 
held  by  a  trustee,  all  the  cestuis  que  trust  should  be  joined:  Clenums  v.  Elder, 
9  Iowa,  273;  so,  also,  if  a  claim  for  necessaries  furnished  is  sought  to  be  en- 
forced against  the  trust  estate:  Prewett  v.  Lcuid,  36  Miss.  494;  or  in  a  soit 
against  a  trustee  to  have  a  purchase  made  him  declared  to  be  for  the  benefit 
of  the  trust  estate:  Campbdl  y.  Johnston,  1  Sandf.  Gh.  148.  If,  on  the  other 
hand,  the  suit  is  brought  by  the  trustee,  in  order  to  clear  the  trust  proper^ 
from  an  adverse  daim,  the  cestuis  que  trust  are  equally  necessaiy  parties: 
Blake  v.  AUman,  5  Jones'  Eq.  407;  Beed  v.  Beed,  16  N.  J.  Eq.  248.  So. 
likewise,  in  suits  to  foreclose  or  redeem  mortgages  of  the  trust  estate,  all  the 
eeduis  que  trust  must  be  joined  either  as  plaintifis  or  defendants:  Martin  ▼. 
Beed,  30  Ind.  218;  Henley  v.  Stotie,  3  Beav.  355;  Lowe  v.  Morgan,  1  Bro.  Ou 
368;  Palmer  v.  Carlisle,  1  Sim,  &  Stn.  423;  Drew  v.  Harmon,  5  Price,  319; 
CalverUy  ▼.  Phelp,  6  Madd.  229;  Wilton  v.  Jones,  2  You.  k  GolL  Cb.  224; 
Osboum  Y.  Fallows,  1  Ry.  &  M.  741;  Yates  ▼.  HamUy,  2  Atk.  237;  Thomas 
▼.  Dunning,  5  De  Q.  &  Sm.  618.  But  see  contrci,  Johnson  ▼.  Bobertmm^  31 
Md.  476;  H,  J,  F,  Co,  v.  Ames,  1  Beas.  Gh.  506.  And  the  same  reasons  b^ 
ply  for  having  all  the  parties  before  the  courts  when  the  suit  is  brought  by  a 
cs$tu%  que  tru$t,  against  a  trustee,  as  exist  when  the  proceedings  are  institnted 
by  a  stranger:  Perry  on  Trusts,  sec.  875. 

The  foregoing  rule,  however,  is  by  no  means  arbitrarily  enforced,  but  is 
controlled  by  convenience  and  necessity,  with  a  just  regard  to  the  peculiar 
circumstances  of  each  case:  Freeman  on  Judgments,  sec  173.  But  if  no  such 
considerations  exist,  and  the  relaxation  of  the  rule  is  not  conducive  to  oan- 
venience,  or  required  by  necessity,  the  want  of  the  ceatuis  que  trusty  as  parties 
to  a  suit  in  relation  to  the  tinst  property,  unless  the  trustee  is  expressly  nn- 
thorized  to  represent  his  cestuis  que  trust  by  statute  or  otherwise,  prevents  the 
judgment  and  decree  from  binding  or  affecting  their  interests:  Piatt  v.  OUfoer, 
2  McLean,  308.  Thus,  where  there  is  a  definite  and  fixed  trust  fund,  in  which 
each  of  the  cestuis  que  trust  is  entitled  to  a  certain  and  aliquot  part,  distinct 
from  the  others,  so  that  there  is  no  common  interest  in  the  object  of  the  bill, 
all  the  cestuis  que  trust  need  not  be  joined  in  a  suit  by  one  for  his  individoal 
share:  Perry  on  Trusts,  sec.  882;  Hill  on  Trustees,  546;  CcUdwell  v.  Tagg€Mri^ 
4  Pet  202;  Smil/i  v.  Snow,  3  Madd.  10;  Hutchinson  v.  Townsend.  2  Keen,  675; 
Perry  v.  Knott,  5  Beav.  293;  Hwjheon  v.  Cookson,  3  You.  &  GolL  378;  Hunt 
V.  Peacock,  11  Jur.  555;  San^ford  v.  JodrelL  2  Sim.  &  Gif.  176;  PiaU  v.  OU 
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ver,  2  McLean,  307;  Monigomene  y.  BcUh,  3  Vea.  660.    This  exception  has, 
however,  been  criticised,  and  the  practice  condemned;  nor  will  it  be  recog- 
nized  when  the  fund  is  uncertain  and  an  accounting  is  necessary:  Alexander 
V.  MuUiM,  2  By.  &  M.  568;  Lenaghan  v.  iSnUth,  2  Phil.  301;  or  if  an  assign- 
ment has  been  made  by  a  eejUui  que  trtut  of  his  interest,  he  neod  not  be  made 
a  party:  Ooodaon  v.  Ellison,  3  Russ.  583;  or  if  the  demand  upon  the  trust 
property  existed  before  the  creation  of  the  trust,  no  necessity  exists  of  join- 
ing the  yettui  que  tnui  in  a  suit  against  the  trustee  to  enforce  the  same:  Story 
£q.  Fi   191;  PiaU  v.  OUver,  2  McLean,  307.    So  also  trustees  for  the  pay- 
ment of  debts  and  legacies  under  a  will,  may  sustain  a  suit  without  bringing 
the  beneficiaries  before  the  court:  MUes  v.  Davie,  19  Mo.  408;  as  where  a  biU 
is  filed  by  an  executor,  or  trustee  of  a  fund  for  the  payment  of  creditors,  for 
the  purpose  of  obtaining  directions  in  reference  to  the  execution  and  mauage- 
ment  of  the  trust:  Coe  v.  BeckwiUi,  31  Barb.  339;  Beal  v.  Crajton,  5  Ga.  301. 
In  Waheman  v.  Orover,  4  Paige,  23,  a  suit  by  a  creditor  against  his  debtor 
and  an  assignee,  to  set  aside  the  assignment  on  the  ground  of  fraud,  without 
the  ceettUe  que  trust  being  j(nned,  was  sustained,  and  a  similar  proceeding  was 
upheld  in  WiUeU  v.  Struger,  17  Abb.  Pr.  162.    But  see  contra,  Stout  y.  Hig' 
bee^  4  J.  J.  Marsh.  632.     So  likewise  a  judgment  against  the  assignee  of  an 
insolvent  debtor  is  conclusive  on  the  ceetuis  que  truet,  unless  it  can  be  im- 
peached for  fraud  or  collusion:  Field  v.  Flanders,  40  111.  470.     And  where  a 
guardian  contracts  to  pay  the  mother  of  his  wards  a  certain  sum  for  their 
support,  in  a  suit  by  the  mother  to  set  off  the  sum  against  a  judgment  held 
by  the  guardian,  it  was  held  that  the  wards  were  not  necessary  parties:  lAnd- 
sejf  v.  Stevens,  5  Dana,  104.     Under  the  codes  of  procedure,  which  severally 
require  that  all  actions  should  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  it  has  been  decided  by  an  overwhelming  weight  of  authority,  that 
an  assignment  of  a  chose  in  action,  absolute  in  its  terms,  so  that  the  legal 
title  vests  in  the  assignee,  although  accompanied  by  a  collateral  agreement, 
by  virtue  of  which  the  assignee  is  to  receive  only  part  of  the  proceeds  of  the 
suit,  *'and  u  to  account  to  the  assignor  or  other  person  for  the  residue,  oi 
eTen  when  he  is  to  thus  account  for  the  whole  proceeds;  or  by  virtue  of  which 
the  absolute  transfer  is  made  conditional  upon  the  fact  of  recovery,  or  by 
which  his  title  is  in  any  other  similar  manner  partial  or  conditional,"  entitles 
the  assignee  to  sue  in  his  own  name;  that  the  judgment  rendered  in  such  ao- 
tion  Is  binding  on  the  assignor,  so  that  the  debtor  can  not  be  exposed  to  a 
•eoond  action  brought  by  any  of  the  parties  to  whom  the  assignee  is  bound  te 
aoooont:  Poroeroy's  Remedies,  sec  132;   Wetmore  v.  San  Francisco,  44  Oat 
294;  Oradwohl  v.  Harris,  29  Id.  160;  Castner  v.  Swtmer,  2  Minn.  44;  fFUK- 
MUfu  Y.  Norton,  3  Kans.  296;  Oottle  v.  Cole,  20  Iowa,  481;  Curtis  v.  Mohr,  18 
Wis.  615;  NilUm  v.  Waring,  7  Id.  492;   Wilson  v.  Clark,  11  Ind.  386;  AOen 
V.  Brawn,  44  K.  T.  228;  Meeker  v.  Claghom,  44  Id.  349;  Sheridan  v.  Magar, 
68  Id.  30;  and  the  same  doctrines  prevail  in  several  of  the  states  which  have 
not  adopted  the  codes:  BoynUm  v.  WiOaard,  10  Pick.  166;  Curtis  v.  (7ea«a*s 
Adm*r,  1  Hamm.  432;  Rogers  v.  Haines,  3  GreenL  362. 

WuEX  THE  Cbstuis  Qttb  Trust  abs  Kumebous. — The  principal  exi.»p- 
tion  to  the  general  rule  requiring  all  cestuis  que  trust  to  be  made  partiea  In 
ajiy  proceeding  affecting  their  interest  in  order  to  bind  them  by  the  judgm  nt 
therein,  arises  when  the  cestui^  tjue  trust  are  very  numerous,  and  it  would  be 
inil)088ible  or  impracticable  to  bring  them  all  before  the  court.  This  exc  ip> 
lion,  and  the  reasons  for  the  same,  were  well  stated  by  the  court  in  PiaU  v. 
Ufirtr,  2  McLean,  307,  as  follows:  '*  Where  there  is  a  general  trust  for  cr.4l- 
itors,  or  others,  whose  demands  are  not  8[>ecitied  in  the  creation  of  the  truiiS 
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as  their  namber,  or  the  difficulty  of  ascertaining  who  may  answer,  etc,  it  ii 
not  neoeesary  to  make  all  the  creditors  parties.  The  bill  shoald  state,  in  such 
case,  that  it  is  filed  in  behalf  of  all  interested.  And  it  is  upon  this  gronad 
of  numerous  parties,  as  well  as  upon  the  ground  of  *^rtaal  representation, 
and  the  general  nature  of  the  trust,  that  trustees  of  rual  estate,  for  paynieDt 
of  debts,  may  ordinarily  maintftin  a  suit  either  as  plaintifls  or  defendants, 
without  bringing  before  the  oourt  the  creditors  or  legatees  for  whom  they  are 
trustees,  which,  in  many  cases,  would  be  almost  impossible."  The  case  of 
Kerr  v.  Blodgeit,  48  N.  Y.  62,  is  an  instructive  illustration  of  this  doctrine. 
In  that  case,  an  insolvent  partnership  had  made  an  assignment  for  the  benefit 
of  its  creditors.  One  of  the  creditors  brought  an  action  in  his  own  behalf, 
and  that  of  others  who  should  come  in  and  claim  the  benefit  thereof,  againet 
the  assignee,  for  an  accounting  and  distribution  of  the  trust  fund.  An  order 
was  made  appointing  a  referee  to  take  and  state  the  account  of  the  assignee, 
and  to  report  the  amount  due  such  creditors  as  should  come  in  and  seek  the 
benefit  of  the  action.  Notice  was  given  to  the  creditors  by  puUicsfcion,  di- 
recting them  to  exhibit  their  demands.  The  court  held  such  a  proceeding  to 
be  sanctioned  by  the  doctrines  of  equity  as  indiBpensable  to  the  distribation 
of  trust  funds  and  the  settlement  of  trust  estates,  and  that  in  the  abeenos  of 
fraud,  all  the  creditors  of  the  assignor  were  bound  by  the  decree,  whether 
they  came  in  and  proved  their  claims  or  not,  and  that  a  creditor  who  failed 
to  do  this  was  barred,  although  he  had  no  notice  of  the  action,  and  knew 
nothing  of  it  until  after  the  distribution  of  the  trust  fund.  See  also  Tkomp- 
9onv.  Brmm,  4  Johns.  Ch.  619;  Wilder  v.  Keeler,  23  Am.  Dea  781;  3  FSaigiB, 
164;  Egbert*  v.  Wood,  24  Am.  Deo.  236;  3  Paige,  518;  Brooke  v.  Oibbau,  4 
Id.  374;  MeKemie  v.  VAmourtuXj  11  Barb.  616;  Shaw  v.  B.  B,  Go,^  5  Gray, 
170;  WiUink  v.  Canal  Co.,  3  Green's  Ch.  377;  N.  J.  FranJdmUe  Co.  v. 
Amett,  I  Breas.  507;  Perry  on  Trusts,  sec.  885;  Pomeroy's  Remedies,  432,  and 
cases  cited.  For  similar  reasons,  an  action  was  sustained  foreclosing  a  mort- 
gage of  real  estate  vested  in  trustees  for  the  benefit  of  two  hundred  and  fifty 
subscribers,  without  making  the  latter  parties:  Van  VechUn  v.  Teny,  2 
Johns.  Ch.  197;  and  a  like  proceeding  was  permitted  against  the  trustee  for 
the  holder  of  three  hundred  and  twenty  railroad  bonds,  sued  for  the  purpose 
of  foreclosing  a  prior  mortgage:  Board  of  Stipenrieore  v.  M,  P.  B.  R,  (7o.,  24 
Wis.  127.  It  is  said,  however,  that  the  beneficial  interests  of  the  ceeima  qm 
tnut  must  be  the  same,  in  order  that  a  few  may  represent  a  larger  numberp 
and  that  where  this  is  not  the  case,  they  must  all  be  brought  before  the  court. 
Svane  v.  Stokes,  1  Keen,  24;  Newton  v.  EgmoTU,  4  Sim.  574;  Biehardson  v. 
Larpent,  2  You.  &  Coll.  Ch.  507;  Long  v.  Tounge,  2  Sim.  385;  Bambrigge  v. 
Burton,  2  Beav.  539;  Oray  v.  ShapUn,  2  Sim.  A;  Stu.  267;  AUomeg-general 
V.  Heelie,  Id.  76,  and  cases  cited.  What  number  of  eeetitie  que  iruU  will  be 
considered  so  great  as  to  permit  the  presence  of  all  of  them  to  be  dispensed 
with  on  the  grounds  of  necessity  and  convenience,  has  never  been  judicially 
decided.  It  is  inferred  that  each  case  must  depend  mainly  upon  its  own 
peculiar  circumstances.  In  Harrison  v.  Stevardson,  2  Hare,  533,  twenty-one 
cestuis  que  trust  were  required  to  be  joined.  In  other  cases,  where  suits  were 
brought  nearly  twenty  years  after  the  creation  of  the  trust,  and  the  eestuie 
que  tnut  numbered  twenty-six  in  one  and  twenty  •seven  in  another,  a  few  were 
permitted  to  sue  in  behalf  of  all,  for  the  purpose  of  obtaining  an  execution  of 
the  trusts:  Smart  v.  Bradstock,  7  Beav.  500;  Bateman  v.  Margerison,  6  Hare, 
496. 

Statuts  of  Limitations  against  Trustxbs,  when  Babs  Cssrun  Qus 
Thust. — ^A  difference  of  opinion  existed  at  an  early  day,  in  reference  to  th« 
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effects  upon  the  ri^ts  c/t  a  eutui  gut  trust,  after  the  miming  of  the  statute  of 
limitatioaa  has  completely  haired  the  legal  estate  of  the  trastee.  In  the  im- 
portant case  of  Leehmere  v.  Barl  of  Carlisle,  3  P.  Wms.  215,  Jekyll,  M.  B., 
said:  *'  The  forhesnmce  of  the  tmstees,  in  not  doing  what  it  was  their  office 
to  have  done,  should  in  no  sort  jnejudioe  the  cestms  que  trust/*  and  Lord 
Macclesfield  once  overruled  the  plea  of  the  statute  of  limitations,  on  the 
ground  that  the  legal  estate  was  in  trustees:  LawUy  ▼.  LawUy,  9  Mod.  32. 
Lord  Hardwicke,  on  the  contrary,  in  a  veiy  carefully  considered  opinion,  said: 
"  The  rule  that  the  statute  of  limitations  does  not  bar  a  trust  estate  holds  only 
between  cestui  que  trust  and  the  trustee,  not  as  between  cea^  gus  trusfandthe 
trustee  on  the  one  side,  and  strangers  on  the  other;  for  that  would  make  the 
statute  of  no  force  at  all,  because  there  ii  hardly  any  estate  of  consequence 
without  such  trust,  and  so  the  act  would  never  take  place.  Therefore,  where 
the  eealm  que  trust  and  hii  trustee  are  both  out  of  possession  for  the  time 
limited,  the  party  in  possession  has  a  good  bar  against  them  both:**  LleweOim 
V.  Mackworih,  3  Eq.  Cas.  Abr.  579;  and  this  is  now  the  generally  accepted 
doctrine  both  in  Inland  and  the  United  States:  Crowlher  v.  Orowther,  23 
Beav.  305;  Hovenden  v.  Annesley,  2  Sch.  &  Lef.  629;  PerUland  v.  Stokes,  2 
B.  ft  B.  75;  AUeii  v.  Sayer,  2  Vem.  368;  Wych  v.  East  India  Co.,  3  P.  Wms. 
809;  Thomas  v.  Thomas,  2  Kay  A;  J.  79;  Chohnandeley  v.  CUnton,  2  Jac  ft 
W.  191;  Hemdau  ▼.  Pratt,  6  Jones'  Eq.  327;  Fleming  v.  OUmer,  35  Ala.  62; 
Mason  ▼.  Mason,  33  Ga.  435;  Waikms  y.  Specht,  7  Coldw.  585;  Crook  v.  Glen, 
aO  Md.  55;  Bryan  v.  Weems,  29  Ala.  423;  Coleman  v.  Walker,  3  Mete.  (Ey . )  65; 
SnUlU  Y.  Baffle,  2  Barr,  152;  Elmendorf  v.  Taylor,  10  Wheat.  152;  Williams 
Y.  Otey,  8  Humph.  563;  Wooldridge  v.  Planters'  Bank,  1  Smed.  297;  Worthy 
T.  Johnson,  10  Ga.  358;  Long  v.  Cason,  4  Rich.  Eq.  60;  Henson  v.  Kinard,  3 
Strobh.  Eq.  371;  Pledger  v.  Easterling,  4  Rich.  101;  and  the  fact  that  the 
cestui  qui  trust  is  an  infant  will  not  change  the  rule:  Wooldridge  v.  Planters^ 
Bank,  I  Smed.  297;  Pendergast  v.  Foley,  8  Ga.  1;  WUHams  v.  Otey,  8  Humph. 
563;  Ooss  v.  Singleton,  2  Head,  67;  Worthy  v,  Johnson,  10  Ga.  358;  Long  v. 
Cason,  4  Bich.  Eq.  60;  although  this  latter  doctrine  admits  of  some  doubt  in 
England;  Hill  on  Trustees,  268.  This  rule  applies,  however,  only  where  the 
trustee  can  sue,  but  fails  to  doso.  If  the  trustee  is  estopped  from  suing  by 
»  sale  of  the  property,  thus  uniting  with  the  purchaser  in  a  breach  of  trust, 
the  wrong  is  to  the  beneficiaries,  not  to  him.  He*  can  not  sue,  and  the  bena- 
fidsriss,  if  under  disabili^,  are  not  affected  by  the  statute:  Parker  v.  HaU,  S 
Hasd,641. 
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[10  Lbob,  173.J 

PlunrxnoH  in  a  Dxbd,  Dsolarivo  that  the  Pbopvbtt  Gokybtkd  should 
be  Bul^eot  to  the  maintenance  of  the  grantor,  is  not  a  condition  upon  the 
breaking  of  which  the  grantor  may  re-enter,  but  is  simply  a  charge  upon 
the  land,  enforceable  in  equity. 

I>ATB  ov  Rxcx)BDiNO  A  Dkkd  MAT  Bs  Abckbtainkd  from  the  clerk's  official 
certificate  d  the  fact  and  time  of  recording.  But  whether  it  will  be  pre- 
sumed that  the  recording  took  place  before  the  subsequent  deed  was  ex- 
ecutedy  in  a  case  in  which  the  antagonist  title  depends  on  a  subsequent 
conveyance  from  the  same  grantor,  and  a  special  verdict  finds  that  the 
deed  wsb  duly  recorded,  giMsre. 
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Advxrsi  Possession  bt  a  Dependant  Residing  on  the  Land,  will  not  be 
presumed,  without  some  tortious  act  on  his  part,  so  as  to  defeat  a  oon- 
yeyanoe  by  the  owner  not  in  the  actual  occupancy  of  the  land. 

OouBTS  WILL  NOT  Invxb  Advebsb  POSSESSION  in  the  absence  of  a  special 
finding  thereof. 

EnBOTMXNT.  The  jury,  m  a  special  verdict,  found  substan- 
tially, that  John  Pownal,  sen.,  owner  of  tiie  premises  in  dis- 
pute, conyejed  the  same,  on  March  7,  1817,  to  John  Pownal, 
}un.,  of  Q^orge.  Both  parties  resided  on  the  land.  This  deed, 
which  was  found  in  hoBC  verba,  contained  tiie  provision,  that  in 
consideration  of  the  same  the  grantee  woiQd  support  and  main- 
tain the  grantor  and  his  sister  during  tiieir  natural  lives,  and 
that  the  property  should  be  bound  therefor  into  whosesoever 
hands  it  might  come.  On  October  4,  1825,  John  Pownal  of 
George,  while  residing  on  the  land,  conveyed  the  same  to  Asa 
Everett,  in  trust  to  secure  the  payment  of  a  debt  then  owing  by 
him  to  Taylor.  This  deed  the  jury  found  to  have  been  duly  re- 
corded, and  set  forth  the  same  in  hcBC  verba.  Indorsed  on  the 
back  of  the  deed  was  the  clerk's  certificate  of  recording  on  the 
fourth  of  October,  1825.  The  deed  contained  a  power  of  sale 
upon  the  failure  to  satisfy  the  obligation  to  Taylor.  On  De- 
cember 16, 1825,  John  Pownal  of  Q^orge  reconveyed  the  prem- 
ises to  John  Pownal,  sen.,  the  deed  reciting  the  &>ct  that  the 
grantor  was  no  longer  able  to  furnish  the  support  and  main- 
tenance agreed  upon  by  the  deed  of  March  7,  1817.  John 
Pownal,  sen.,  on  the  same  day,  by  a  deed  substantially  the  same 
as  that  of  March  7,  1817,  conveyed  the  land  to  the  defendant, 
who  immediately  removed  upon  the  land,  and  has  resided  there 
ever  since.  On  June  6,  1826.,  John  Pownal,  sen.,  in  considera- 
tion of  one  hundred  and  twenty-five  dollars,  conveyed  the  same 
land,  in  absolute  fee,  to  defendant.  All  these  deeds  were  found 
to  have  been  duly  recorded.  Everett,  the  trustee,  the  condi- 
tions of  the  deed  of  trust  not  being  complied  with,  sold  the  land 
to  Thomas  Taylor  on  March  9, 1831 .  Everett  had  no  further  pos- 
session of  the  land,  except  that  which  arose  from  going  thereon 
at  the  time  of  sale.  It  was  also  found  that  John  Pownal  of 
George  had  failed  to  furnish  the  support  and  maintenance  stip- 
ulated for  by  the  deed  of  March  7,  1817.  Upon  the  foregoing 
verdict  judgment  T«as  given  for  the  plaintiff,  to  which  a  mtper^ 
isedeas  was  allowed. 

Johnson,  for  the  plaintiff  in  error. 

Leigh,  for  the  defendant  in  error. 

Stanabd,  J.     The  deed  from  John  Pownal»  senior,  to  his 
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nephew  John,  conveyed  the  land  therein  mentioned  to  the  gran- 
tee, and  the  proyision  of  that  deed  by  which  it  is  declared  that 
the  property  thereby  conyeyed  shoiQd  be  subject  neyertheless  to 
the  maintenance  of  the  grantor  and  his  sister  Elizabeth,  did  not 
operate  as  a  condition  under  which  the  grantor  could,  on  the 
failure  of  the  grantee  to  furnish  tiie  maintenance  which  he  had 
stipulated  to  furnish  to  the  grantor  and  his  sister,  lawfully  re- 
enter on  the  land  and  revest  in  himself  the  legal  title  therein. 
ThiR  and  other  provisions  of  the  deed  import  no  more  than  that 
the  property  shoidd  be  and  remain  charged  as  a  security  for  the 
due  performance  of  the  grantee's  covenant  to  furnish  mainte- 
nance. Such  is  the  only  rational  interpretation  of  the  provision 
that  the  property  should  be  subject  to  the  maintenance  and  sup- 
port, and  bound,  therefore,  into  whosesoever  hands  it  might  come. 
Such  language  imports  a  lien  on  property  in  the  hands  of  the 
grantee  and  his  assigns,  not  a  condition  by  which  the  title  to 
that  property  is  to  be  extinguished,  and  with  it  the  lien  thereon. 
The  special  verdict  finds  that  the  deed  of  trust  of  the  fourth 
of  October,  1825,  from  John  Pownal,  jimior,  to  Everett,  was  didy 
recorded,  but  does  not  specify  the  time  of  recording;  and  it  is 
objected  that  as  the  statute  does  not  prescribe  any  time  for  the 
recording  of  such  instruments,  but  deprives  them  of  efficacy 
against  creditors  and  subsequent  purchasers  without  notice  until 
recorded,  no  sufficient  title  is  shown  under  that  deed  to  over- 
reach the  rights  derived  under  the  subsequent  deeds  of  John 
Pownal,  jimior,  and  John  Pownal,  senior.  The  jury  having  found 
that  the  deed  was  duly  recorded,  in  a  case  in  which  the  antago- 
nist title  depends  on  a  subsequent  conveyance  from  the  same 
grantor,  the  argument  is  very  strong  to  support  the  proposition 
that  the  necessary  intendment  from  such  a  finding,  or  rather 
that  the  only  interpretation  of  such  a  finding,  is  that  the  record- 
ing took  place  before  the  subsequent  deed  was  executed;  that 
the  recording  found  by  the  jury  of  this  deed  must  be  considered 
as  found  in  relation  to  the  hostile  claim  asserted  under  the  sub- 
sequent deed,  and  that  the  only  sense  in  which  it  coidd  be  duly 
recorded  in  respect  to  the  subsequent  conveyance  is,  that  it  has 
all  the  efficacy  in  respect  to  the  subsequent  conveyance  that 
could  be  derived  from  recording  it.  I  however  give  no  final 
opinion  on  this  point.  The  most  that  cotdcT  be  made  out  of  the 
objection  woidd  be  to  render  the  verdict  in  this  respect  ambigu- 
ous, and  a  venire  de  novo  necessary.  But  this  result  ought  not 
to  take  place  here.  The  jury  find  the  deed  in  hose  verba,  and  it 
appears  that  the  deed  so  found,  and  in  evidence  before  the  jury. 
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has  on  it  the  clerk's  official  certificate  of  the  fact  and  time  of  re- 
cording. I  see  no  valid  objection  to  a  reference  bj  the  court 
below,  or  by  this  court,  to  that  certificate,  to  ascertain  the  date 
of  the  recording  of  the  deed,  for  the  purpose  of  removing  the 
ambiguity,  if  any,  which  the  finding  that  the  deed  was  duly  n»- 
corded  leaves  in  respect  to  the  date  of  the  recording. 

It  is  objected,  that  the  conveyance  made  by  Everett  to  the 
purchaser  at  the  sale  under  the  deed  of  trust  is  nugatory,  because 
the  land  at  the  date  of  the  conveyance  was  in  the  possession 
of  the  grantee  of  John  Fownal,  senior,  and  such  possession,  it 
is  contended,  was  adverse,  and  disabled  the  party  out  of  posses- 
sion from  conveying.  The  effect  of  this  objection,  if  available, 
is  not  to  protect  any  right  shown  to  be  in  the  objector,  but  to 
disable  the  party  having  the  title  from  conveying  it.  It  should 
therefore  distinctly  appear  to  be  warranted  by  the  finding  of  the 
jury.  It  is  a  sufficient  answer  to  this  objection  to  say  that  the 
verdict  does  not  find  that  the  possession  of  the  plaintiff  in  error 
was  an  adverse  possession.  His  possession  simply  is  found,  and 
it  is  not  fit  that  he  should  be  allowed  to  say  that  the  act,  which 
may  be  rightful,  and  is  not  found  to  be  otherwise  by  the  ver- 
dict of  the  jury,  is  tortious,  for  the  purpose  of  frustrating  the 
otherwise  effectual  conveyance  of  the  party  having  title.  The 
most  that  can  be  said  is,  that  on  the  facts  found,  the  jury  might 
have  found  the  possession  to  be  adverse.  This,  however,  has 
not  been  done,  and  it  is  at  least  problematical  whether  it  ought 
to  have  been  .  done.  The  possession  of  John  Pownal,  junior, 
after  the  deed  of  trust  was  not  tortious,  nor  could  he  have 
alleged  it  to  be  so,  to  disqualify  the  trustee  from  conveying. 
He  was  tenant  at  sufferance,  and  his  possession  was  consistent 
with  the  right  conveyed  by  the  deed  of  trust.  The  possession 
of  those  coming  in  under  him  with  notice  of  the  deed  of  trust, 
was  impressed  with  the  same  attributes,  and  had  the  jury  been 
asked  to  find  expressly  that  their  possession  was  adverse,  it 
woidd  have  been  indispensable  to  show  that  that  possession  was 
obtoiQed  without  notice  of  the  deed  of  trust:  Newman  v.  Chap^ 
man,  2  Band.  93  [14  Am.  Dec.  766].  Even  this  fact  of  want  of 
notice  is  not  found,  if  it  could  properly  have  been  found  in  the 
face  of  the  fact  that  the  deed  of  trust  had  been  duly  recoixled 
some  weeks  before  the  subsequent  conveyances  were  executed. 
The  entry  of  Everett  to  make  the  sale  does  not  appear  by  the 
verdict  to  have  been  opposed,  nor  his  title  to  make  it  contro- 
verted, by  the  occupants  of  the  land,  and  their  possession  thereof 
is  not  found  to  be  adverse,  or  in  hostility  to  the  right  so  asserted 
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and  exercised  by  him.  There  is  no  doubt  of  the  correctness  of 
the  proposition  that  though  the  occupant  trace  his  title  to  the 
grantor  under  whom  the  plaintiff  in  ejectment  claims^  he  maj 
show  that  his  possession  is  adverse,  so  as  to  enable  him  to  take 
the  benefit  of  the  statute  of  limitations,  and,  under  particular 
circumstances,  to  disable  the  party  evicted  from  conveying. 
But  no  such  case  is  found  by  this  verdict,  and  I  am  therefore  of 
opinion  that  the  objection  to  the  efficacy  of  the  conveyance  from 
Everett  is  not  well  founded. 

On  the  whole,  I  am  of  opinion  to  affirm  the  judgment  of  the 
circuit  superior  court,  with  costs. 

Oabxll,  J.,  concurred  in  the  opinion  that  the  judgment  should 
be  affirmed. 

TucxxB,  P.  The  omission  in  the  special  verdict  to  find  ex- 
pressly on  what  day  the  deed  of  trust  was  recorded  being  obvi- 
ated by  the  certificate  of  the  clerk  indorsed  on  the  deed,  which 
shows  that  it  was  recorded  on  the  day  of  its  date,  all  other  diffi- 
culties in  the  case  are  easily  got  over.  Thus,  there  is  nothing, 
I  think,  in  the  position  that  the  provision  for  support  and  main- 
tenance constituted  a  condition,  for  the  breach  of  which  the 
grantor  might  re-enter.  It  was  a  charge,  not  a  condition.  It 
was  a  declaration  of  a  beneficial  interest  or  a  trust,  which  might 
be  enforced  in  equity,  but  which  was  perfectly  consistent  with 
the  existence  of  the  fee  in  the  grantee.  The  distinction  is  well 
understood  between  a  declaration  of  use  and  a  condition.  A 
feoffinent,  ea  irUeniioney  does  not  make  a  condition,  unless  an 
egress  re-entry  be  limited.  It  creates  a  trust  or  confidence, 
which  may  be  enforced  in  equity:  1  Bac.  Abr.  631.  If  it  were 
a  condition,  the  re-entiy for  breach  of  it  woidd  defeat  the  estate, 
and  with  it  the  chaxge  or  beneficial  interest.  Thus,  in  the  case  be- 
fore us,  the  land  is  made  subject  to  the  support  of  the  grantor 
and  his  sister.  She,  accordingly,  instantly  acquired  a  beneficial 
interest,  which  she  might  have  enforced  by  bill  in  equity.  But 
if  the  provision  is  a  condition,  then,  for  the  breach,  the  grantor 
might  re-enter,  defeat  the  estate,  reinvest  himself  with  his  origi- 
nal title,  and  annihilate  the  vested  interest  which  had  been  by 
his  own  solemn  act  conferred  upon  Elizabeth,  his  sister.  This 
can  not  be,  unless  the  grantor  had  expressly  reserved  the  right 
to  re-enter  upon  failure  of  the  grantee  to  fulfill  the  purposes  of 
the  grant. 

The  second  position  of  the  counsel  is  not  more  tenable.  The 
deed  of  trust  was  no  violation  of  the  provisions  of  the  grant.    It 
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was  in  subordination  to  them,  and  the  creditor,  and  all  persons 
claiming  under  his  deed  of  trust,  took  subject  to  the  chaiqge  or 
incumbrance  created  for  the  support  of  the  grantor  and  his 
sister.  And  even  were  it  otherwise,  the  legal  title  passed  by  the 
deed,  and  the  remedy  was  only  in  equity:  Ibtylor  y.  King,  6 
Munf.  358  [8  Am.  Dec.  746];  Harria  v.  Harris,  Id.  367. 

The  next  objection  is  that  the  deed  of  Asa  Everett  the 
trustee  was  inoperatiye,  by  reason  of  the  adverse  possession  of 
the  defendant.  The  fallacy  of  this  position  is  obvious.  John 
Pownal,  senior,  had  conveyed  to  his  nephew,  subject  to  a  change 
declared  upon  the  face  of  the  deed.  The  nephew,  thus  invested 
with  the  fee,  incumbers  it  with  a  deed  of  trust,  which  is,  of 
course,  subordinate  to  the  prior  charge.  He  then  reconveys  to 
John  Pownal,  senior,  who,  having  constructive  notice  of  the 
trust,  takes  subject  to  it.  He  then  conveys  the  estate,  thus  sub- 
ject to  the  trust,  to  John  J.  Pownal,  the  defendant,  who  in  like 
manner,  takes  subject  to  the  trust.  The  trustee  entered  and 
sold  without  objection,  and  when  he  so  entered,  the  possession 
must  be  adjudged  to  have  been  in  him:  Hob.  322;  litt.,  sec.  701. 
The  possession  of  the  defendant  could  not  be  adverse.  He  was 
but  the  purchaser  of  the  equity  of  redemption.  He  had  pur- 
chased with  notice  of  the  trust,  and  therefore  subject  to  it. 
The  possession  of  his  grantor  was  the  possession  of  the  trustee, 
as  they  stood  in  the  relation  of  mortgagor  and  mortgagee.  He 
must  therefore  be  taken  to  hold  the  possession,  as  his  grantor 
held  it,  for  the  mortgagee.  Having  but  an  equity,  he  will  not 
be  taken  to  hold  adversely  without  some  tortious  act,  and  none 
such  appears.  His  possession  was  consistent  with  the  creditors' 
title.  I  am  aware  of  no  case  in  which  it  has  been  held  that  the 
right  of  a  creditor  by  deed  of  trust  to  enforce  his  lien  by  sale, 
has  been  defeated  by  a  conveyance  to  a  purchaser  of  the  equity 
of  redemption,  with  full  notice  of  the  previous  trust.  On  this 
ground,  I  am  of  opinion  that  the  deed  of  the  trustee  was  opera- 
tive and  valid;  and  I  prefer  to  rest  the  case  on  this  principle, 
without  resorting  to  others  upon  which  it  might  be  sustained. 
It  may  be  remarked,  however,  that  as  the  juiy  have  not  ex- 
pressly found  an  adverse  possession,  the  court  can  not  infer  it: 
Taylor  v.  Horde,  1  Burr.  113;  HaU  v.  HaU,  3  Munf.  536.  To 
presume  it,  would  be  to  presume  without  evidence,  that  the  de- 
fendant had  committed  a  wrong;  and  this,  too,  for  the  purpose 
of  defeating  a  legitimate  exercise  by  the  lawful  owner,  of  that 
most  essential  right  of  property,  the  power  of  alienation.  The 
utmost  strictness  in  the  findii^  shoidd  always  be  reqxiired  ol 
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him  who  desires  to  defeat  his  adversary'B  just  rights  merely  by 
proof  of  his  own  tort:  See  Wheaton's  Sel«  N.  P.  553.     I  an^ 
of  opinion  to  affirm  the  judgment. 
Judgment  affirmed. 

Pabkeb  and  Bbooke,  JJ.,  absent. 


Pkbsokal  Chabos  IK  DxBD. — ^In  Taylor  v.  Lanier^  9  ,Am.  Deo.  609,  a 
clauM  in  a  deed  '*that  the  grantee  is  to  provide  for,  maintain,*'  etc,  the 
grantor's  daughter  daring  her  life,  was  oonstrued  to  be  a  personal  charge  on 
the  grantee,  and  not  a  charge  upon  the  property  conveyed.  In  Jackton  v. 
Tcppmg,  19  Id.  515,  a  covenant  on  the  part  of  the  grantee  to  maintain  the 
grantor  and  pay  his  debts,  and  if  he  fails  to  do  so  the  grantor  may  re-enter, 
was  constraed  to  amount  to  a  condition. 

Thk  pbinoipal  oasb  is  cited  in  Campan  v.  Chene,  1  Mich.  415,  to  the  point 
that  a  provision  in  a  deed,  that  the  grantee  shall  support  and  malntoiin  the 
grantor,  is  a  personal  covenant  only,  and  not  a  condition. 


Moss  V.  Gbeen. 

[10  Lbioh,  251.] 

OoKT&AOT  roB  THE  TRAysFER  OF  Propebtt,  by  the  terms  of  which  tha 
purchaser  advances  a  part  of  the  purchase  money,  and  the  seller  reserves 
the  right  to  abrogate  the  contract  by  returning  the  money  so  advanced, 
with  interest,  at  a  particular  time;  and  if  not  so  abrogated,  the  contract 
to  be  executed  by  the  purchaser  paying  the  residue  of  the  purchase 
money,  and  the  seller  surrendering  the  possession  of  the  property,  is  a 
conditional  sale  and  not  a  mortgage.  Tucker,  P.,  and  Brooks,  J., 
dissenting. 

Retention  of  Possession  by  a  Vendor  will  not  Change  the  nature  of 
a  conditional  sale,  so  as  to  render  the  same  a  mortgage. 

Where  a  Plaintiff  in  a  Suit  to  Redeem  a  Mortoaob  Fails  by  reason 
of  the  court  holding  the  transaction  sued  on  to  be  a  conditional  sale, 
equity,  to  prevent  further  litigation,  will  order  a  decree  in  favor  of  the 
plaintiff  for  the  balance  of  the  purchase  price,  with  interest,  but  without 
costs. 

Bill  to  redeem  certain  slaves  alleged  to  have  been  mortgaged. 
Plaintiff  had  judgment.  Defendant  appealed.  The  fttcts  suffi- 
cientlj  appear  in  the  opinion  of  Parker,  J. 

Shands,  for  the  appellant. 

Leighf  for  the  appellee. 

Stanabd,  J.  A  careful  examination  of  the  record  has  resulted 
in  the  conviction  that  the  transaction  between  these  parties  which 
the  appellee  insists  was,  and  the  court  below  has  adjudged  to  be, 
a  loan  secured  by  mortgage,  was  a  conditional  sale  and  pur- 
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chase.  This  to  me  is  made  xnanifeBt  by  the  tenns  of  the  bill  of 
■ale,  coupled  with  the  evidence  of  Parhaxn  and  Myiick.  The 
real  contract,  as  understood  by  both  partiee  and  the  witnoBses, 
wasasaleof  the  slaves  ata  price  fiurlyfixed  to  the  satisfaction  of 
both  parties ;  the  one  intending  to  buy ,  and  the  other  being  willing 
to  sell;  the  purchaser  advancing  a  part  of  the  purchase  money; 
the  seller  reserving  the  right  to  abrogate  the  contract  of  sale  by 
returning  the  money  so  advanced,  vrith  interest,  at  or  before  a 
particular  time;  and  if  not  so  abrogated,  the  contract  to  be  com- 
pletely executed,  by  the  purchaser  paying  the  residue  of  the  pur- 
chase money,  and  the  seller  surrendering  the  possession  of  the 
slaves.  To  give  the  relief  sought  by  the  appellee,  would  be  to 
give  the  active  assistance  of  a  court  of  equity  to  a  party  seeking 
to  absolve  himsfllf  from  a  fair  contract.  This  ought  not  to  be 
done. 

My  opinion  therefore  is,  that  the  decree  of  the  court  of  cban- 
oery  is  erroneous  and  ought  to  be  reversed:  and  as  the  appellant 
avo^  his  willingness  to  pay  the  balance  of  the  purchase  money; 
and  as,  from  delay  by  reason  of  the  pursuit  of  a  supposed  right 
of  redemption,  and  the  sanction  of  that  claim  by  the  court  be- 
low, and  the  possession  by  the  appellant  of  the  slaves,  there  maj 
be  some  difficulty  in  the  recovery  of  it  by  a  suit  at  law,  which  in 
strictness  was  the  proper  remedy — ^therefore,  to  prevent  the  ocofr- 
sion  of  future  litigation  between  the  parties,  I  think  it  fit  that  a 
decree  should  be  rendered  in  &vor  of  the  appellee  for  the  balance 
of  the  purchase  money  and  interest,  but  vrithout  costs. 

Pabkeb,  J.  The  bill  was  filed  in  this  case  to  redeem  certain 
slaves  alleged  to  have  been  conveyed  to  the  defendant  as  a  secu- 
rity for  the  repayment  of  a  loan  of  three  hundred  and  ninety- 
three  dollars  and  eighty-nine  cents.  The  answer,  which  ia 
responsive  to  the  bill,  denies  that  the  deed  for  the  slaves  was  in- 
tended merely  as  a  security  for  money  loaned.  It  avers  that  the 
respondent  refused  to  advance  his  money  on  the  terms  proposed 
by  Green  of  pledging  a  slave  for  the  repayment;  but  that  the 
proposition  made  and  accepted  was,  that  if  Green  would  sell 
him  a  negro  woman  named  Greacfy  (whose  husband  he  owned), 
with  her  two  children,  for  a  price  ascertained,  he  would  advance 
the  sum  then  required  by  Green,  in  part  payment,  and  Green 
should  be  at  liberty  to  return  it  on  or  before  the  twenty-fifth  of  the 
ensuing  December,  and  avoid  the  contract;  but  if  not,  that  he 
would  pay  the  balance,  and  take  the  slaves  in  possession.  The 
depositions  of  Parham  and  Myrick  go  far  to  verify  this  state- 
ment.    Green  had  applied  to  Parham  to  get  from  Moss  the 
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money  he  wanted,  and  said  he  would  give  a  bill  of  sale  for  a 
negro  woman,  to  secure  the  repayment  with  interest,  at  the  fol- 
lowing Christmas,  and  that  if  the  money  was  not  paid  at  that 
time,  Moss  should  have  the  negpro.  When  Farham  made  this 
proposition  known  to  Moss,  he  at  first  refused  to  have  anything 
to  do  with  Green,  but  after  some  conyersation  said,  if  Green 
would  let  him  have  Creacfy  and  her  two  children,  he  woidd  ad- 
vance the  money  he  wanted,  upon  condition  that  he  would  let 
him  have  them  at  a  fair  value.  That  value  was  then  agreed  on 
between  Parham,  the  agent  of  Green,  and  Moss,  at  six  hundred 
dollars,  and  it  \fa8  arranged  that  Moss  should,  if  Green  approved 
it,  advance  the  sum  then  required  by  Green,  and  take  a  convey- 
ance of  the  slaves,  with  a  stipulation  that  if  the  sum  so  advanced 
was  returned  by  Christmas,  with  interest.  Moss  would  release 
the  slaves,  but  if  the  money  was  not  then  returned,  he  would 
make  up  the  sum  of  six  hundred  dollars,  and  keep  them.  Par- 
ham  informed  Green  of  this  proposition  and  valuation,  who  said 
he  was  willing  to  comply  with  it;  that  Creasy  was  the  negro 
woman  he  preferred  to  sell,  and  that  he  thought  six  hundred 
dollars  a  fair  price  for  her  and  her  children.  After  this,  Parham 
took  no  further  part  in  the  transaction,  except,  as  he  says,  to 
write  a  letter  to  Moss  (which  it  does  not  appear  that  he  received), 
informing  him  of  Green's  acceptance  of  his  terms. 

The  bill  of  sale  was  written  and  attested  by  Howell  Myrick. 
He  proves,  that  he  was  requested  by  Moss  and  Green  to  write  a 
conditional  bill  of  sale  for  Creasy  and  her  two  children;  that 
Moss  had  previously  bought,  at  a  sheriff's  sale  made  by  Myrick, 
a  negro  woman  belonging  to  Green,  named  Bhoda;  and  it  was 
agreed  on  the  occasion  referred  to  that  the  price  paid  for  Bhoda 
was  to  be  a  part  of  the  consideration  money  for  Creasy  and  her 
children,  and  that  the  balance  of  the  consideration  money  in 
the  conditional  bill  of  sale  mentioned  shoidd  be  paid,  as  it 
was  in  fact  paid,  to  Myrick.  The  bill  of  sale  expresses  the  con- 
sideration to  be  three  hundred  and  ninety-three  dollars  and 
eighiy-nine  cents,  and  is  in  the  common  form  of  such  instru- 
ments, but  reserving  liberty  to  Green  to  repay  the  said  sum  of 
three  hundred  and  ninety-three  dollars  and  eighty-nine  cents, 
with  interest,  on  tiie  twenty-fifth  of  the  ensuing  December,  in 
which  event  the  sale  was  to  bt  void.  If,  however.  Green  neg- 
lected or  refused  to  do  so,  then  he  bound  himself,  upon  Moss' 
paying  him  the  additional  sum  of  two  hundred  and  six  dollars 
and  eleven  cents  (to  make  up  the  price  agreed  on  of  six  hundred 
dollars)  to  deliver  Creasy  and  her  children  to  Moss,  and  to 
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make  him  a  complete  tiUe  therefor.  No  time  is  fixed  for  this 
additional  payment,  bat  it  must  necessarily  have  been  after  the 
tweniy-fifth  of  December,  because,  until  that  day  expired,  it 
could  not  be  known  whether  Green  would  pay  the  three 
hundred  and  ninety -three  dollars  and  eighty -nine  cents  or 
not.  Qxeen  failed  to  pay  or  tender  the  money  at  the  time  stipu- 
lated, but  on  the  twenty-seyenth  of  December,  merely  said  to 
Moss  he  was  ready  to  settle  with  him,  if  he  would  pay  him  for 
his  board;  which  it  seems  had  been  due,  if  due  at  all,  some  eight 
or  nine  years  before.  Moss  got  possession  of  the  slaves,  and  on 
the  same  tweniy-seventh  of  December,  offered  to  pay  the  addi- 
tional two  himdred  and  six  dollars  and  eleven  cents;  which  Green 
refused,  and  in  1821  brought  this  suit. 

Upon  this  state  of  facts,  the  question  propounded  to  the  court 
is,  whether  this  transaction  between  Green  and  Moss  was  a 
mere  mortgage  or  a  conditional  sale?  If  it  was  in  its  inception 
a  mortgage,  I  agree  that  the  court  will  not  permit  it  to  be  con- 
verted into  an  absolute  purchase,  for  the  default  in  the  payment 
of  the  mortgage  money  at  the  appointed  time.  The  rule  is, 
once  a  mortgage  always  a  mortgage,  to  which  the  right  of  re- 
demption is  inseparably  incident,  and  can  not  be  restrained  by 
any  clause  or  agreement  whatever,  made  at  the  time  of  the  loan: 
WVleU  V.  WinneU^  1  Yem.  488  (which,  by  the  very  terms  of  the 
statement,  was  admitted  to  be  a  borrowing  of  money  and  a  mort- 
gage to  secure  it).  But  if  the  intention  of  the  parties  is  to  do 
something  more  than  provide  a  security  for  money  loaned  or 
advanced,  and  to  make  a  conditional  sale  if  a  further  sum  is  ad- 
vanced or  the  first  sum  is  not  repaid,  there  is  certainly  no  rule 
of  law  which  authorizes  a  court  to  control  that  intention.  Thus, 
in  the  case  of  Neuxxnnb  v.  Bonham,  Id.  8,  214,  232,  where  A. 
made  an  absolute  conveyance  for  a  sum  of  money  paid,  and  by 
another  deed  of  equal  date  the  lands  were  made  redeemable  at 
any  time  during  the  life  of  the  grantor,  the  final  decision  of  the 
court  of  chancery,  affirmed  in  the  house  of  lords,  was  that  the 
estate  was  absolute  in  the  grantee  after  the  death  of  the  grantor; 
there  being  proof  that  such  was  the  intent  of  the  parties  and 
their  understanding  at  the  time.  So  in  the  case  of  Chapman's 
Adm'x  V.  ISimer,  1  Call,  280  [1  Am.  Dec.  514],  an  instrument 
in  the  foUowing  words  was  held  to  be  a  conditional  sale,  irre- 
deemable after  the  day  fixed  for  the  payment  of  the  money 
loaned:  ''I  this  day  received  of  Mr.  Jno.  Turner  the  sum  of 
thirty  pounds,  and  put  a  negro  woman  named  Hannah  in  his 
hands  as  security,  and  if  the  said  thirty  pounds  is  not  paid  at  or 
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before  next  July  HanoTer  courfc,  the  said  Turner  is  to  have  the 
said  negro  for  the  said  thirty  pounds.  (Signed)  Biohard  Chap- 
man." The  words  ''and  put  a  negro,  etc.,  in  his  hands  as 
security, "  were  considered  to  have  effect  by  construing  the  sale 
as  defeasible  till  July  Hanover  court  (during  which  time  the 
n^ro  would  be  only  a  security),  and  afterwards  absolute: 
whereas  the  other  words  of  the  agreement,  ''and  if  the  said 
thirty  pounds  is  not  paid  at,  etc.,  Turner  is  to  have  the  said 
negro  for  the  said  thirty  poimds,"  would  have  no  effect  (Judge 
Boane  said),  without  decreeing  the  sale  absolute  after  defaidt  in 
non-payment.  It  was  also  said  in  that  case,  that  no  loan  was 
<$ontemplated  between  the  parties,  as  Turner  had  refused  to 
lend,  wishing  to  invest  his  money  in  property. 

That  case  is  stronger  against  the  construction  placed  on  it  by 
the  court  than  the  one  at  bar,  because  the  thirty  pounds  was  not 
proved  to  have  been  the  value  of  the  negro,  agreed  on  between 
Turner  and  Chapman,  or  to  have  been  a  fair  value;  although,  as 
Judge  Boane  said,  it  did  not  fall  short  of  the  general  estimate 
of  the  witnesses  "  in  any  excessive  degree."  Here,  it  is  proved 
that  the  six  hundred  dollars  was  the  full  value  of  the  slaves, 
and  that  Green  was  willing  to  sell  them  at  that  price,  subject  to 
his  right  to  return  the  portion  of  the  money  paid,  within  a  stipu- 
lated time.  In  the  other  circumstances  the  cases  are  alike.  The 
flale  was  defeasible  until  Christmas,  and  until  that  period  the 
Blaves  would  be  considered  as  a  security;  but  if,  after  that,  it  is 
not  deemed  to  be  absolute,  we  shall  have  to  reject  the  subse- 
quent words  of  the  agreement,  and  plainly  violate  the  intention 
of  the  parties.  In  tiiis  case,  too,  Moss  refused  to  lend  money 
and  take  a  bare  security.  His  object  was  to  buy  the  wife  of  a 
fllave  he  owned,  but  to  give  time  to  Green  to  return  the  money 
advanced.  That  object  was  well  known  to  Green,  who  con- 
sented to  sell  on  the  terms  proposed.  Thus  the  cases  are 
similar  in  every  circumstance  relied  on  by  the  judges  in  Chap- 
man's  Adm*x  v.  Turner,  to  sustaiQ  their  opinions  that  the  trans- 
action in  that  case  was  a  conditional  sale;  and  there  are  in  the 
case  at  bar  facts  proved  which  tend  to  strengthen  such  a  con- 
clusion. Besides  the  fact,  already  alluded  to,  of  the  value  of 
the  slaves  being  arranged  and  settled  with  an  express  reference 
to  a  sale,  the  parties  applied  to  Myrick  to  write  a  conditional  bill 
of  sale  eo  nomine;  and  it  must  be  intended  that  they  understood 
the  difference  between  such  an  instrument  and  a  mere  security 
for  money  lent. 

Another  case  in  this  court,  confirmatory  of  this  view  of  th# 
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case  before  us,  is  that  of  Boberi^  Adm'r  t.  Gocke^  Ex'r^  etc,,  1 
Band.  121.  It  was  a  loan  of  money — a  pledge  for  its  repayment 
by  a  given  day,  with  interest — and  a  stipulation  that  if  not  re- 
paid at  the  day,  Roberts  shoidd  have  the  negro.  It  appearing 
that  the  one  hundred  pounds  mentioned  in  tiie  bill  of  sale  was 
probably,  the  agreed  price  of  the  n^gro,  as  evidenced  by  the 
subsequent  acts  of  the  parties,  no  redemption  was  pecmitted. 
To  the  same  effect  is  the  case  of  LeaveU  y.  Bobinson^  2  Leigh, 
161. 

In  the  case  of  Robertson  v.  Campbell  and  Wheeler,  2  Gall,  421, 
Judge  Pendleton  observed  that  it  was  often  a  nice  and  difficult 
question  to  draw  the  line  between  mortgages  and  conditional 
■ales.  ''The  great  desideratum,"  says  he,  ''which  this  court 
has  made  the  ground  of  their  decision,  is  whether  the  purpose 
of  the  parties  was  to  treat  of  a  purchase,  the  value  of  the  com- 
modity contemplated  and  tiie  price  fixed;  or  whether  the  object 
was  a  loan  of  money,  and  a  securiiy  or  pledge  for  the  repayment 
intended."  Tried  by  these  criteria,  or  by  the  authorities  I  have 
cited,  I  think  the  transaction  between  Moss  and  Green  amounted 
to  a  conditional  sale.  The  object  of  the  security  was  not  merely 
to  compel  repayment,  but  a  sale  and  purchase  was  evidently  in- 
tended, subject  to  the  right  of  the  vendor  to  defeat  it. 

That  the  agreement  was  executory  does  not  render  it  the  less 
binding:  nor  does  the  fact  that  the  possession  was  for  a  time  re- 
tained by  Green  (which,  by  the  way,  was  the  reason  why  inter- 
est was  to  be  allowed  if  the  money  advanced  was  returned) 
change  the  nature  of  the  transaction;  for  when  Moss  asked  oi 
obtained  possession  of  the  slaves,  he  was  bound  to  pay  the  ad- 
ditional sum;  while  Green  was  not  bound  to  return  any  part  of 
the  three  hundred  and  ninety-three  dollars  and  eighiy-nine  cents 
if  he  did  not  choose  to  do  so,  and  although  the  slaves  had  died 
subsequent  to  the  twenty-fifth  of  December,  he  would  still  have 
been  entitied  to  the  additional  sum,  and  the  loss  would  have 
fallen  on  Moss. 

I  am  therefore  of  opinion  to  reverse  the  decree,  and  enter  one 
for  the  balance  only  of  the  purchase  money,  with  interest. 

Cabell,  J.,  concurred. 

Decree  reversed  with  costs.  And  this  court  proceeding,  etc., 
it  is  further  decreed  and  ordered  that  the  appellant  do  pay  unto 
the  appellee  the  sum  of  two  hundred  and  six  dollars  and  eleven 
cents,  with  interest  at  the  rate  of  six  per  centum  per  ftnnum  from 
the  twenty-fifth  of  December,  1819,  till  payment. 
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Bbookb,  J.,  and  Tuokxb,  P.,  each  of  whom  wrote  a  separate  opfnion,  dii- 
aeoted  from  the  views  expressed  by  the  majority  of  the  court,  and  were  for 
affirming  the  decree  of  the  lower  court,  on  the  ground,  that  the  contract  was 
to  be  interpreted  as  a  mortgage,  and  not  as  a  conditional  sale.  Although 
they  admitted  that  the  line  of  discrimination  between  mortgages  and  condi- 
tional sales  is  oonfesaedly  indistinct,  and  that  each  case  must  depend  upon  its 
own  particular  oiroumstanoes,  yet  they  thought  that  the  facts  that  the  slave 
was  retained  by  Green  as  his  property,  and  that  tlie  money  was  to  be  repaid 
with  interest,  both  of  which  were  circumstances  characteristic  of  a  mortgage, 
were  sufficient  to  decide  the  nature  of  the  transaction. 

Whsthkb  TsANSAcnoN  A  Conditional  Sals  or  Mortgage:  See  Cliapman 
T.  TttnuTt  1  Am.  Dec.  514,  and  note;  Edrington  v.  Harper,  20  Id.  146;  Ben- 
nel  V.  HoU,  24  Id.  455;  Hkknum  v.  OatUtO,  80  Id.  S9e»  and  omm  dted  in 
note;  Lane  v.  Barkmd,  31  Id.  33. 


Taylor  v.  Cooper. 

[10  LnOH.  S17.] 

Saia  uhdkb  a  Dsobkb  is  not  Conclusiys  until  Coktibmxd,  and  i(  befora 
confirmation,  the  property  increases  in  value,  a  resale  will  be  ordered, 
onleas  the  purchaser  makes  compensation;  on  the  contrary,  if  the  prop- 
erty depreciates,  he  is  allowed  a  deduction. 

ComriBMATiON  OF  A  Sals  under  a  Decrer  Relates  Back  to  the  time  of 
sale,  and  entitles  the  purchaser  to  all  rights  which  he  would  have  had 
under  a  conveyance  contemporaneous  with  the  sale. 

Coktirmation  of  a  Sale  by  which  a  Credit  is  Given  to  the  pnrohaaer, 
entitles  the  latter  to  the  rents  becoming  due  after  such  confirmation;  and 
he  may  maintain  an  action  for  money  bad  and  received  therefor  against 
the  administrator  of  the  former  owner  who  has  wrongfully  received  them. 

Assumpsit  for  money  had  and  received,  brought  by  Jacob 
Cooper  against  John  Taylor,  administrator  of  the  estate  of  Peter 
Dyerle.  The  jury  specially  found,  that  by  a  decree  made  Octo- 
ber 30, 1834,  certain  lands  belonging  to  Dyerle  were  ordered  to 
be  sold,  on  a  credit  of  six,  twelye,  and  eighteen  months;  that  on 
Januaiy  10, 1835,  the  land  was  sold  tmder  the  decree  to  Cooper, 
who  gave  his  bond  for  the  purchase  money.  At  the  time  of  the 
dale  the  land  was  rented,  and  the  tenant  paid  the  rent,  amount- 
ing to  two  hundred  and  ten  dollars,  to  the  administrator,  not- 
withstanding Cooper  had  notified  him  not  to  pay  it.  The  sale  of 
the  land  to  Cooper  was  afterwards  confirmed.  Cooper  having 
sued  for  the  amount  of  the  rent  paid  to  the  administrator,  judg- 
ment was  given  in  his  favor,  to  which  a  supersedeas  was  allowed. 

Bagpter,  aUomey-^eneral,  and  Preston,  for  the  plaintifiF  in  error* 

Edward  Johnston,  for  the  defendant  in  error. 

Tdokxb,  p.     I  have  had  not  the  slightest  doubt  of  the 
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right  of  Cooper  the  purchaaer  to  the  rent  in  question.  The 
principles  of  the  court,  according  to  the  English  piactioe,  I  take 
to  be  clearly  these: 

1.  Where  there  is  a  sale  by  the  master,  and  the  property  ap- 
preciates by  the  accidental  falling  in  of  lives  or  by  other  means, 
the  court  will  only  confirm  the  sale  upon  the  terms  of  the  pur- 
chaser's making  compensation:  Davy  t.  Barber^  2  Atk.  490; 
Blount  y.  Blount,  8  Id.  638.  And  in  doing  this,  it  but  acts 
within  the  scope  of  its  rights  and  powers;  for  the  sale  is  not 
oonclusiye  until  confirmed,  and  justice  to  the  owner  of  the  estate 
demands  that  where  there  has  been  a  material  appreciation  be- 
fore confirmation,  a  resale  should  be  directed  unless  the  pur- 
chaser will  make  compensation. 

2.  Where,  after  the  sale  and  before  confirmation,  as  in  the 
cases  of  Ex  parte  Minor ,  11  Yes.  559;  and  Heywood  v.  Coving- 
ion' 8  Heirs ^  4  Leigh,  373,  the  property  is  destroyed  or  materially 
injured  by  flood  or  fire,  the  loss  must  fall  on  the  yendor;  for  as, 
in  the  case  of  appreciation,  the  yendee  will  be  charged  with 
compensation,  so,  in  the  case  of  depreciation  by  destruction  of 
part  of  the  estate,  he  has  a  fair  claim  to  a  deduction.  Until  the 
sale  is  confirmed,  he  is  considered  in  England  as  haying  no  fixed 
interest  in  the  subject  of  purchase:  11  Yes.  559.  Before  it  is 
confirmed,  he  is  always  liable  there  to  haye  the  biddings  opened, 
and  therefore  non  constat  that  he  is  a  purchaser:  AnoTtymouSy  2 
Yes.  jun.  336.  In  case  of  loss  he  is  therefore  allowed  a  deduc- 
tion. The  practice  with  us  has  gradually  departed  from  that  of 
the  English  courts  in  some  respects  which  it  is  not  necessary 
here  to  set  forth. 

8.  But,  thirdly,  where  the  sale  is  confiimed,  that  is,  where 
both  contracting  parties  (the  purchaser  and  the  court)  concur  in 
ratifying  the  inchoate  purchase,  the  confirmation  relates  back  to 
the  sale,  and  the  purchaser  is  entitled  to  eyexything  he  would 
haye  been  entitled  to  if  the  confirmation  and  conyeyance  of  title 
had  been  contemporaneous  with  the  sale:  Anson  y.  Tovogood^  1 
Jac.  &,  W.  617.'  In  this  manner  I  think  the  seyeral  author- 
ities are  easily  reconciled;  and  if  this  be  so  in  England,  I  think 
it  may  be  safely  affirmed  to  be  yet  more  unquestionable  under 
our  practice. 

Taking  these  principles  as  fixed,  the  present  case  will  be  found 
to  come  within  the  last.  In  this  case  Cooper  purchased  under 
a  decree  giying  a  credit  of  six,  twelye,  and  eighteen  months. 
His  bonds  are  giyen  payable  in  six,  twelye,  and  eighteen  months 
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from  the  day  of  sale.  If  he  does  not  receive  this  rent,  he  will 
have  no  enjoyment  of  the  estate  until  nearly  twelve  months 
after  the  sale,  so  that  he  will  have  to  pay  his  first  bond  several 
months  in  advance  of  his  perception  of  the  profits,  and  his 
twelve-months  bond  will  be  a  cash  payment.  This  is  neither 
just  nor  equal.  The  report  having  been  confirmed,  he  must  be 
considered  complete  owner  from  the  date  of  the  sale,  and  of 
oonrse  entitled  to  the  rent  becoming  due  after  it.  I  have  had 
much  doubt,  however,  whether  the 'remedy  of  Cooper  was  in  the 
court  of  chancery,  or  at  law.  But  upon  much  reflection,  I  think 
the  action  at  law  is  maintainable.  Before  confirmation  of  the 
report,  indeed,  and  while  the  cause  is  yet  pending  in  the  court 
of  chancery,  I  am  of  opinion  that  to  that  tribunal  alone  can  the 
purchaser  resort  for  the  adjustment  of  his  rights  and  the  en- 
forcement of  his  claim.  Such  was  the  case  of  CrewB  v.  PeruUe- 
ion  etc.,  1  Leigh,  297  [19  Am.  Dec.  750];  and  Heywood  v.  Gov- 
ingtan's  Heirs,  4  Id.  373.  But  where  the  chancery  cause  is 
ended,  or  where  at  least,  by  the  confirmation  of  the  report  and 
fhe  execution  of  the  deed  to  him,  the  transactions  with  the  pur- 
chaser in  that  court  are  closed  and  at  an  end,  I  apprehend  it  is 
competent  to  him  to  assert  in  this  equitable  action  his  titie  to 
the  rent  paid  over  wrongfully  to  the  defendant.  I  am  therefore 
of  opinion  to  affirm  the  judgment. 

The  other  judges  concurring,  judgment  affirmed. 

Bbooss,  J.,  absent. 


MoGluno  V.  Beibnb. 

£10  LnoH.aM.] 

SuBxrr  OH  ah  Apphal  Bohd  Who  is  Gompbllbd  to  Pat  the  judgment  it 
entitled  to  be  aabrogated  to  all  the  rights  of  the  judgment  creditor. 

IjUEH  or  A  JuDOMBNT  ExTXHDS  TO  ALL  THB  Land  Ownhd  by  the  judgment 
debtor  at  the  date  thereof,  or  which  may  have  been  afterwards  acquired. 

JvDOMXMT  Isms  Includbs  not  onlt  thb  Amount  of  the  original  judgment, 
bat  also  the  damages  and  costs  in  the  court  of  appeals. 

IiAHZMI  SlTBJBOT  TO  A  JUDOXENT  LUN,  PABTB  OF  WHICH  HAYB  BSHN  AUXNBD 

at  different  times,  are  liable  to  the  satisfaction  of  the  lien  in  the  inverse 

order  of  their  alienation. 
ITailubx  bt  a  Dktbndant  to  Dxmani)  an  iNQuntT  whether  the  rents  and 

profits  of  the  land  would  not  satisfy  the  judgment  within  a  reasonable 

time,  ndses  a  presumption  that  such  right  is  waived. 
Suanr  on  an  Appeal  Bond  Who  has  bbxn  Compxllxd  to  Pat  thb  Judo- 

XBNT  can  recover  interest  on  the  amount  of  the  original  jud**^  "Qt  Ml 

not  on  the  damages  and  costs  of  appeal 


740  McCluko  v.  Beirne.  [Virginia, 

Eqititt  of  Rsdxuption  in  Land  Coxvetkd  in  Truht  by  a  jadgmflDt 
debtor  mast  first  be  sold  to  satisfy  a  judgment  before  recourse  can  be  had 
to  aliened  lands. 

Suit  to  enforce  a  judgment  lien.  On  the  eighth  of  May,  1828, 
James  Callison  obtained  a  judgment  against  John  Mays  for  one 
hundred  and  forty-eight  dollars  and  sixiy-three  cents,  with  in- 
terest from  September  7,  1825.  Mays  then  took  an  appeal,  and 
plaintiff,  Patrick  Beirne,  became  his  surety  on  the  appeal  bond. 
The  judgment  of  the  lower,  court  was  affirmed  on  appeal  on 
April  8,  1835,  and  an  execution  having  been  issued  for  the 
amount  of  the  original  judgment  and  for  the  damages  and  costs 
of  appeal,  amounting  in  all  to  three  hundred  and  sixty-two  dollars 
and  sixty-four  cents,  and  the  same  being  returned  unsatisfied, 
Patrick  Beirne  was  compelled  to  satisfy  the  judgment.  MaysfaaT- 
ing  taken  the  oath  of  an  insolvent  debtor,  Beirne  filed  his  bill  to 
be  substituted  to  the  rights  of  the  judgment  debtor,  and  to  have 
the  judgment  satisfied  out  of  lands  aliened  by  Mays  subsequently 
to  the  date  of  the  original  judgment.  It  appeared  from  the  evi- 
dence and  the  allegation  of  the  pleadings,  that  on  January  22» 
1835,  Mays  had  conveyed  certain  lands  in  trust  to  secure  a  debt 
owed  by  him  to  one  Withrow;  that  prior  and  subsequent  to  that 
date  he  had  conveyed  other  lands  to  the  various  defendants  at 
different  times,  the  last  of  which  conveyances  was  made  to  Mc- 
Clung  on  January  27, 1835.  Upon  the  foregoing  facts  the  lower 
court  decreed  that  the  lands  conveyed  should  be  sold  to  satisfy 
the  amount  of  the  judgment  paid  by  complainant,  together  with 
interest  thereon,  in  the  inverse  order  of  their  alienation.  No 
direction  was  made  as  to  the  sale  of  the  equiiy  of  redemption  re- 
maining in  Mays  under  the  deed  of  trust  to  Withrow,  nor  was 
any  inquiry  asked  for,  to  ascertain  the  value  of  the  rents  and 
profits  of  the  lands  embraced  in  the  several  deeds.  McClung 
appealed  from  the  decree. 

Samuel  Price,  for  the  appellant. 

WUliam  SmUh,  for  the  appellee. 

TuoKEB,  P.  I  am  of  opinion  that  there  is  no  error  in  the  de- 
cree in  substituting  the  appellee  to  all  the  rights  and  remedies 
of  Oallison  under  his  original  judgment.  To  the  benefit  of  it 
he  had  the  clearest  right,  upon  the  ordinary  and  well-estab- 
lished principles  of  the  court;  nor  was  it  necessary  to  entitle 
biTn  to  it  that  he  should  have  been  a  party  to  that  judgment. 
It  is  enough  that  having  paid  off  the  amount  of  it  to  Callison, 
to  whom  he  was  bound  by  the  appeal  bond,  he  had  a  right  to 
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demand  a  cession  of  eyeiy  remedy  Callison  had  for  the  recoT- 
ery  of  his  demand  from  his  debtor.  Among  these  was  the  exe- 
cution by  elegit,  which  reached  all  the  lands  of  which  Mays  was 
seised  at  the  date  of  that  judgment,  or  at  any  time  afterwards. 
The  decree  was  therefore  right  in  giving  him  the  benefit  of  it. 
Nor  do  I  think  there  was  any  error  in  charging  upon  the  real 
estate  bound  by  the  original  judgment,  the  damages  and  costs 
in  the  court  of  appeals.  Had  an  execution  by  elegit  been  sued 
out,  it  must  have  included  those  damages  and  costs,  and  must 
have  directed  the  levy  of  them,  as  well  as  of  the  amount  of  the 
original  judgment,  by  extent  of  the  lands  whereof  the  defend- 
ant was  seised  at  its  date.  They  are  but  emanations  of  that 
judgment,  which  opens  to  receive  them,  in  like  manner  as  the 
interest  of  the  debt,  and  the  fee  for  issuing  an  execution,  though 
accruing  subsequent  to  the  judgment,  are  considered  and  taken 
to  be  -port  of  it  or  appendages  to  it.  In  England,  upon  a  writ  of 
error  in  the  exchequer  chamber  or  in  parliament,  to  a  judgment 
in  the  king's  bench,  the  damages  are  certified  to  that  court,  for 
the  purpose  of  being  included  in  the  execution,  which  can  only 
issue  from  it,  as  the  record  itself  still  remains  there:  Tidd's 
Pr.  1244;  Tidd's  Pr.  Forms,  539;  14  Vin.  Abr.  614;  2  Wms. 
Saund.  101/  z;  2  Lilly's  Entries,  571.  So  here,  the  affirmance 
and  the  award  of  damages  are  certified  to  the  court  below, 
whose  clerk  is  directed  to  calculate  the  amount,  and  the  execu- 
tion issues  including  it  accordingly.  The  damages  and  costs  in 
the  appellate  court  thus  become  appendages  to  the  original  judg- 
ment; for  the  judgment  of  affirmance  is  no  new  judgment.  It 
is  but  a  ratification  of  the  original  judgment. 

Passing  over  the  objections  to  the  shortness  of  the  credit  al- 
lowed and  the  supposed  rigor  of  the  terms  of  sale,  which  I  think 
are  without  foundation,  these  being  matters  of  sound  discretion, 
and  there  being  nothing  in  the  record  to  show  it  was  exercised 
improperly  (see  Ferine  ▼.  Dunn,  4  Johns.  Ch.  140,  and  the  act 
of  assembly,  1  Bey.  Code,  c.  66,  sec.  41,  p.  20,  which  author- 
izes a  sale  for  cash  or  upon  credit),  I  proceed  to  consider  whether 
the  appellant  had  a  right  to  demand  that  the  other  vendees  and 
incumbrancers  should  contribute  ratably.  In  this  case  it  is  clear 
that  had  Callison  the  creditor  issued  his  elegit,  it  must  at  law 
have  comprehended  the  whole  of  the  lands  in  the  hands  of  all 
the  defendants,  and  a  moiety  of  the  whole,  without  distinction, 
would  haye  been  extended  for  the  payment  of  his  demand.  The 
plaintiff,  who  seeks  in  equiiy  to  be  subrogated  to  his  rights,  can 
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not  fairly  be  shorn  of  any  portion  of  the  remedy  by  the  neceo- 
sity  of  coming  into  equiiy.  He  is  therefore  clearly  entitled  to 
charge  the  whole.  But  it  is  no  inTasion  of  his  rights,  to  provide 
that  the  respectiye  parties  should  be  chargeable  as  equity  would 
direct,  provided  he  is  neither  delayed  nor  deprived  of  any  por- 
tion of  his  security.  Of  this  he  does  not  complain;  and  indeed, 
as  I  understand  the  decree,  he  is  not  delayed;  for  the  whole  of 
the  lands  are,  I  take  it,  to  be  advertised  together,  and  then  sold 
in  immediate  succession,  until  enough  is  raised  to  pay  the  debt. 
The  question  then  is,  whether,  as  between  the  defendants,  either 
is  entitled  to  preference,  and  what  should  be  the  order  of  liabil- 
ity if  they  are  not  to  be  charged  pro  rata. 

In  the  case  of  Conrad  v.  Harrison  etal,,B  Leigh,  632, Siason 
mortgaged  three  hundred  and  siziy  acres  of  land  to  Brock.  He 
then  mortgaged  two  hundred  and  eighty-five  acres  of  the  same 
land  to  Harrison,  retaining  seventy-five  acres:  and  he  afterwards 
again  mortgaged  the  whole,  including  the  seventy-five  acres,  to 
Conrad.  In  this  state  of  the  incumbrances,  it  was  decided  that 
as,  after  the  mortgage  to  Harrison,  he  had  a  right  to  demand 
that  the  seventy-five  acres  reserved  in  the  hands  of  Sisson  should 
be  first  charged  by  Brock's  mortgage,  so,  after  the  mortgage  to 
Conrad,  he  had  a  right  still  to  insist  on  subjecting  the  same 
seventy-five  acres  to  the  discharge  of  the  prior  mortgage  as  far 
as  it  would  go,  for  his  indemnification.  This  decision  rested  upon 
the  plain  and  equitable  principle,  that  if  there  be  a  mortgage  on 
two  acres,  and  the  mortgagor  sells  one  of  them,  the  vendee  has 
a  right  to  demand  that  Uie  other  lot  retained  by  his  vendor  shall 
be  first  sold  to  satisfy  the  debt;  and  as  this  right  at  once  at- 
taches, it  can  not  be  lost  by  a  sale  of  the  other  lot  to  a  third 
person,  but  he  must  sit  in  the  seat  of  his  vendor,  and  be  first 
liable.  This  principle  had  been  rex>eatedly  acted  upon  by  Chan- 
cellor Kent,  and  is  also  recognized  and  approved  by  the  whole 
court  in  NaiUir  v.  Stanley,  10  Serg.  &  R.  450-456  [13  Am.  Dec. 
691].  By  the  unanimous  judgment  of  this  court,  it  was  ap« 
proved  in  the  above  mentioned  case  of  Conrad  v.  Harrison  et  al. 

In  the  case  of  Beverley  v.  Brooke  et  cd,,  2  Leigh,  426,  it  had. 
however,  been  decided  that  where  a  judgment  is  obtained 
against  a  debtor,  who  afterwards  aliens  his  lands  to  divers 
alienees  by  divers  conveyances,  all  the  lands  in  the  hands  of  the 
several  alienees  are  alike  liable  to  the  judgment  creditor,  and 
must  contribute  pro  rata.  This  case  is  di£Eerent  from  that  of 
Conrad  v.  Harrison  et  a/.,  as  it  is  the  case  of  a  judgment;  and 
that  difference  was  adverted  to  by  the  judges  in  the  decision  of 
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Cwirad  t.  HarriMn^  as  important.  It  -was  not  expressly  over- 
mled,  and  it  can  not  be  distinguished,  I  think,  from  the  case  at 
bar.  We  must  therefore  either  oyerrule  it,  or,  in  deferring  to  it, 
we  must  say  that  the  decree  in  this  case  is,  upon  this  point,  erro- 
neous. My  own  opinion  is  that  that  case  should  be  reviewed, 
as  one  of  the  most  distinguished  judges  who  decided  it,  ex- 
pressly renounced  it  in  Conrad  y.  Harrison,  and  as  it  appears 
that  the  point  was  not  fully  discussed,  nor  were  the  respectable 
authorities  produced  which  haye  since  been  brought  before  the 
court:  10  Serg.  &  B.  460;  Gloioes  y.  Dickenson,  5  Johns.  Ch. 
235.  The  case  was  decided  by  only  three  judges,  one  of  whom 
haying  since  distinctly  declared  that  he  could  not  distinguish  it 
from  Conrad  v.  Harrison  et  al.,  which  he  yet  decided  the  other 
way,  it  stands  now  as  the  decision  of  only  two  judges,  and  so  is 
no  longer  an  authoriiy  binding  upon  us. 

Upon  reviewing  this  case,  and  revolving  the  principles  de- 
cided in  Clowes  v.  Dickenson  and  Conrad  v.  Harrison  et  al.,1  am 
compelled  to  say  that  I  think  those  principles  should  govern  it. 
The  case  put  by  Chancellor  Kent,  of  a  judgment  binding  lands, 
is  precisely  the  case  of  Beverley  v.  Brooke  et  al,,  and  its  naked 
statement  exhibits  the  truth  and  applicabiliiy  of  the  principle 
laid  down  by  him.  The  case  put  by  Judge  Carr,  in  3  Leigh, 
639,  640,  is  apt  and  forcible  for  its  illustration.  The  argument 
seems  to  me  unanswerable,  that  the  right  of  the  prior  vendee  to 
demand  that  his  vendor's  land  should,  for  his  relief,  be  first 
charged  under  an  elegit,  can  not  be  taken  away  without  his  con- 
sent. The  consequences  of  the  contrary  doctrine  are  also 
worthy  of  the  gravest  consideration.  A  debtor  who,  after  judg- 
ment, has  sold  part  of  his  lands,  has  every  temptation  to  de- 
fraud his  grantee  of  his  right  to  resort  to  the  residue  for  his 
relief.  He  has  every  inducement  to  sell  that  residue  and  pocket 
the  price,  the  purchaser  holding  it  free  from  more  than  a  pro 
rata  charge.  It  is  worth  nothing  in  his  own  hands,  but  by  sell- 
ing  it  to  another,  it  brings  profit  to  himself. 

It  is  said,  indeed,  that  the  law  has  settled  the  rights  of  the 
alienees.  It  has  declared  that  all  are  in  cequali  jure,  and  that 
equity  can  not  control  the  law.  I  do  not  think  so.  Admit  that 
all  are  upon  equal  footing  at  law,  the  question  still  recurs 
-whether  one  may  not  have  superior  equity  to  another.  This  is 
admitted  as  it  respects  the  vendor  himself.  If  the  elegit  takes 
(as  in  strictness  it  must  take,  and  as  in  fact  it  usually  does  take) 
all  the  lands,  as  well  the  alienee's  as  the  debtor's,  the  alienee 
has  no  relief  at  law,  but  yet  he  may  have  relief  in  equity  against 
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the  debtor  himself.  Why?  Because  he  has  superior  equity. 
So  if  all  are  alienees,  fhey  are  all  in  cBquali  jure  at  law,  bat  the 
prior  has  superior  equiiy  over  the  latter.  He  had,  befoze  the 
last  alienation,  an  equitable  right  to  charge  the  land  so  aliened. 
Has  he  lost  that  right  by  the  last  alienation  ?  Does  not  the  last 
alienee  take  subject  to  that  equity  ?  Assuredly,  if  he  purchased 
with  notice  of  it.  He  had  notice  of  the  jugdment,  and  that  it 
bound  his  land.  If  he  had  notice  that  tiiere  were  other  lands 
which  were  bound  by  it,  and  which  were  previously  aliened,  he 
had  notice  that  what  he  was  buying  was,  in  his  vendor's  hands, 
bound  for  their  indemnity.  If  he  did  not  know  this,  he  must 
protect  himself,  if  at  all,  by  a  plea  of  his  purchase  without 
notice  of  the  equitable  rights  of  prior  alienees.  This  has  not 
been  done  in  the  present  case.  If  therefore  it  be  admitted  that 
the  last  alienee  can  protect  himAAlf  at  all,  it  is  not  upon  the  prin- 
ciple that  he  is,  in  equiiy,  in  cBqualijure,  but  upon  the  ground 
that  he  purchased  without  notice  of  the  equity,  and  is  therefore 
not  afiEeoted  by  it.  It  is  possible  that  this  might  protect  him: 
but  as  to  this,  I  do  not  think  it  necessary  now  to  give  an  opin- 
ion. It  is  enough  here  to  say,  that  where  the  last  alienee 
can  not  so  protect  himself,  he  must  be  the  first  to  suffer  in 
equity. 

The  next  error  assigned  is  the  failure  to  ascertain  whether  the 
rents  and  profits  would  not  pay  the  debt  in  a  reasonable  time. 
To  this  it  may  be  answered:  1.  That  the  defendant,  not  having 
asked  the  inquiry,  is  presumed  to  have  vraived  it:  Manns  v. 
liinn's  Adm'r,  10  Leigh,  98.  2.  That  the  price  of  the  property 
(two  hundred  dollars)  is  a  sufficient  assurance  that  the  rents  of 
half  of  it  would  be  inadequate  even  to  pay  the  interest. 

Thus  far  I  have  been  able  to  discover  no  error  in  the  decree. 
But  I  am  of  opinion  that  in  some  other  points  it  is  clearly  erro- 
neous. First,  the  decree  is  for  interest  on  the  aggregate  sum  of 
three  hundred  and  sixty-two  dollars  and  sixty-four  cents,  instiftftd 
of  the  original  sum  of  one  htuidred  and  forty-eight  dollars  and 
sixty-three  cents.  Secondly,  the  equity  of  redemption  in  the  land 
conveyed  in  trust  for  Withrow  should  have  been  first  sold  out  and 
out — ^not  a  moiety  only,  but  the  whole:  Haleys  v.  Williams,  1 
Leigh,  140  [19  Am.  Dec.  743].  3.  If  that  fell  short  of  satisfying 
the  demand,  then  the  tract  conveyed  to  the  apppeUant  should  have 
been  next  sold,  and  so  in  succession,  until  the  debt  shotdd  be 
satisfied,  or  one  half  in  value  of  the  whole  lands  should  be  sold. 
For  had  the  elegit  been  executed,  one  half  of  each  tract  would 
not  be  extended,  but  one  half  of  the  whole  lands,  and  that  half 
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which  was  last  sold  ahonld  bear  the  bordea:  See  Harvey  y. 
Woodhouse,  Kel.  8. 

Stanabd,  J.,  dissented  from  the  opinion  that  the  lien  ex- 
isted from  the  date  of  the  original  judgment,  for  the  damages 
and  costs  to  which  the  creditor  became  entitled  by  the  judg- 
ment of  a£Srmance;  and  also  from  the  opinion  that  a  court  of 
equity  should  not  compel  the  alienees  to  contribute  pro  rata, 
considering  that  on  this  point,  and  those  flowing  from  it,  the 
decision  ought  to  conform  to  that  in  Beverley  y.  Brooke  el  aL 
But 

Pabseb,  J.,  concurring  with  the  president,  the  decree  was 
merely  reYersed  in  those  things  wherein  it  was  declared  to  be 
•erroneous  in  the  opinion  of  the  president,  and  in  all  other 
things  was  affirmed.  The  cause  was  sent  back,  that  the  'decree 
might  be  reformed,  and  the  case  proceeded  in  according  to  the 
principles  declared  by  the  majority  of  the  court. 

Bbookb  and  Gabbll,  JJ.,  absent. 


Pbiobitt  of  Lisms  bbtwkek  Suocbssiyb  LzBNORa* — ^In  Jones  ▼.  Phelan^ 
"20  Gratt.  229,  the  doctrine  of  the  principal  case  was  approved  and  applied  to 
the  satisfaction  of  a  lessor's  lien  for  rent  out  of  personal  property  belonging  to 
the  lessee,  which  the  latter  had  incumbered  by  two  deeds  of  trust,  the  first 
of  which  was  a  lien  on  a  portion  of  the  property,  and  the  second  of  which  em- 
braced the  whole.  Upon  a  sale  of  the  whole  property,  the  court  held  that 
the  lien  of  the  lessor  must  first  be  satisfied,  after  which,  whatever  balance 
remained  from  the  sale  of  the  property  embraced  in  the  first  deed  of  trust 
ehonld  be  applied  to  the  extinguishment  of  the  debt  secured  thereby.  In 
^sommenting  on  the  principal  case,  the  court  said:  "  In  the  Utter  cases  de* 
•eided  by  this  court  on  the  subject,  AfcChtng  v.  Beime  has  been  followed,  and 
Beverley  t.  Brooke  has  been  considered  as  overruled,"  citing  Bodgere  v.  Me- 
<nuer^sAdm%  4  Gratt.  81;  HenkU'e  ExW  v.  AUUadt,  Id.  284;  AUey  v.  Rogen, 
19  Id.  866. 


Haxall's  ExEorroBS  v.  Shippen. 

[10  LSZOH,  696.] 

Xbhaht  los  Isaz  in  a  Building  which  is  Destboted  by  Fibb,  has  a 
right  to  the  use  and  possession  of  the  insurance  money,  but  can  not  de- 
prive the  husband  of  one  entitled  to  the  remainder  of  his  interest  therein, 
or  of  his  right  to  sue  therefor,  by  converting  the  same  into  realty. 

Oaiiaobs  Rbooyxbed  on  a  Policy  or  Fibe  Insubancb  are  not  part  of  the 
inheritance;  they  are  personal  estate,  belonging  to  the  owners  of  the 
building  according  to  their  respective  rights. 

No  Equity  Attaches  to  Damages  Recovebed  on  a  policy  of  fire  insur* 
ance,  which  authorises  the  same  to  be  used  in  replacing  the  buildings 
for  the  loss  of  which  they  were  recovered. 
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Ikjxtnotxon.  Thomas  Shore,  having  insured  his  house  against 
fire,  in  favor  of  himself,  his  heirs  and  assigns,  died,  leaving  ih» 
same,  and  the  land  on  which  it  was  situated,  to  his  wife^  Jane, 
for  life,  remainder  to  his  daughters,  Jane,  Elizabeth,  and 
Louisa.  The  widow  soon  after  married  Heniy  Hazall.  The 
house  having  been  destroyed  by  fire,  the  Mutual  assurance  so- 
ciety, by  which  it  had  been  insured,  refused  to  pay  over  tfa» 
principal,  amounting  to  seven  thousand  eight  hundred  and 
thirty-three  dollars,  to  the  tenants  for  life,  but  directed  that  in- 
terest thereon  be  paid  them  during  the  oontinuanoe  of  the  lil» 
estate.  Haxall  and  wife  thereupon  brought  suit  against  the 
sodeiy,  and  the  devisees  in  remainder,  for  the  recovery  of  the 
insurance  money,  which  was  decreed  to  be  paid  them,  upon  their 
executing  a  bond  for  the  repayment  of  the  same  to  the  devisees 
in  remainder,  upon  the  termination  of  the  life  estate.  Such 
bond  having  been  executed,  the  money  was  paid,  and  used  in 
replacing  the  house  which  had  been  destroyed.  Upon  the  death 
of  the  life  tenant,  the  land  and  house  thereon  devolved  to  the 
devisees  in  remainder,  Louisa,  now  the  wife  of  William  Shippen, 
and  Elizabeth,  now  the  wife  of  John  Gilliam.  The  devisees 
having  brought  action  on  the  bond,  and  recovered  judgment 
thereon  against  William  Hazall,  the  only  surviving  obligor,  the 
latter  filed  this  bill  in  equity,  reciting  the  above  facts,  and  pray- 
ing for  an  injunction  against  the  enforcement  of  the  judgment. 
Hazall  died  pending  the  suit,  and  the  same  was  revived  in  the 
name  of  his  ezecutors.  The  preliminary  injunction  having  been 
dissolved,  complainants  appealed. 

Leigh,  for  the  appellants. 

Bhodes  and  Macfarland,  for  the  appellees. 

TuGKEB,  P.  Upon  mature  consideration  of  this  case,  and  of 
the  very  able  argument  on  both  sides,  I  regret  to  be  compelled 
to  give  my  judgment  in  favor  of  the  appellees:  I  regret  it  be- 
cause it  is  certainly  a  case  of  some  hardship  on  the  appellants, 
and  those  for  whom  their  testator  was  the  surety,  since  the  ap- 
pellees, by  this  decision,  will  get  both  the  newly  erected  build- 
ing and  the  whole  of  the  insurance  money  which  was  paid  for 
ihat  which  was  consumed. 

At  the  very  first  step  in  this  investigation,  we  are  met  by  the- 
decree  of  June,  1814.     That  decree  I  consider  as  conclusive  of 
the  rights  of  the  parties  to  it,  and,  whether  right  or  wrong,  de- 
cisive of  the  questions  now  again  brought  before  the  court. 
The  bill  filed  by  Hazall  and  wife  sets  forth  the  burning  of  the 
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mansion-houBe,  their  puipose  to  rebuild  it  with  the  insurance 
money,  and  the  refusal  of  the  mutual  assurance  society  to  pay 
it  to  them,  and  prays  a  decree  that  the  money  should  be  paid  to 
them  for  that  purpose.  The  decree  simply  orders  a  payment  of 
the  whole  insurance  money  to  the  plaintiffs,  declaring  Mrs.  Hax- 
all's  right  '*  to  the  use  of  the  money  in  like  manner  as  she  would 
have  been  entitled  to  the  use  of  the  house  itself;"  that  is,  to  the 
uncontrolled  use  of  it  (the  money)  during  her  life,  but  to  be 
paid  over  to  those  in  remainder  at  her  death.  It  gave  no  au- 
thority to  rebuild  at  the  charge  of  the  daughters,  nor  did  it 
limit  the  life-owner  in  the  manner  of  using  the  fund.  She  had 
the  absolute  use  of  it  during  her  life,  and  was  not  bound  or  re- 
quired to  use  it  in  rebuilding.  It  might  have  been  employed  in 
trade  or  speculation,  and  the  parties  in  remainder  could  not, 
after  that  decree,  have  arrested  such  an  employment  of  the  cap- 
ital All  their  right  was  to  have  it  returned  at  the  expiration  of 
the  life  estate.  Such  was  obyiously  the  effect  of  the  decree; 
and,  accordingly,  the  plaintifffl  were  required  to  give  bond,  be- 
fore they  should  have  the  benefit  of  it,  to  the  two  daughters  for 
the  payment  of  the  principal  money  immediately  upon  the  death 
of  the  mother.  The  plaintiffs  seem  to  have  hesitated.  The 
court  had  disapproved  the  idea  of  the  assurers,  which  confined 
Mrs.  Haxall  to  the  interest,  since  in  that  mode  she  did  not  enjoy 
the  money  as  she  was  entitled  to  enjoy  the  house.  The  use  of 
the  money  was  not  necessarily  measured  by  the  interest,  and, 
therefore,  the  money  itself  was  decreed  to  her  and  her  husband 
for  her  life,  the  repayment  being  secured  by  bond;  and  thus  she 
would  truly  enjoy  the  money  as  she  would  have  enjoyed  the  use 
of  the  house.  Yet  for  nearly  two  years  the  plaintiffs  delayed 
giving  the  bond.  At  length,  they  did  give  it,  conformably  to 
the  decree,  which  after  such  a  lapse  of  time  must  have  been  well 
understood,  and  by  entering  into  the  obligation  under  it,  they 
assented  to,  ratified,  and  confirmed  it,  and  made  themselves  ab- 
solutely debtors  to  the  devisees  in  remainder  for  the  whole 
insurance  money  at  the  mother's  death. 

Had  the  chancellor  designed  to  sanction  the  rebuilding  at  the 
children's  expense,  the  decree  and  the  bond  would  have  been  in 
the  alternative,  either  to  rebuild,  or,  on  failure  to  do  so,  then 
to  refund.  But  the  decree  is  absolute,  that  they  shall  have  the 
use  of  the  money  for  life,  and  that  the  daughters  shall  have  the 
money  at  the  mother's  death.  This  decree  is  unassailable.  The 
plaintiffs,  having  acquiesced  in  it,  and  indeed  acted  under  it,  can 
not  gainsay  it,  or  vacate,  or  modify,  the  bond  given  under  it. 
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To  say  that  the  daughters  shall  not  have  the  money,  but  shall 
have  the  buildings  in  satisfaction  of  it,  is  to  contradict  the  bond. 
To  contradict  the  bond,  which  follows  the  decree,  is  to  contro- 
vert the  decree;  and  this  can  not  now  be  done  even  by  appeal, 
and  much  less  when  thus  assailed  collaterally  only.  That  de- 
cree, therefore,  I  conceive,  is  conclusive  upon  the  question  of 
the  plaintiff's  claim  to  have  the  money  for  the  purpose  of  re- 
building at  the  joint  charge  of  the  life  owner  and  those  in 
remainder. 

I  am,  however,  clearly  of  opinion,  that  that  decree  was 
right.  Conceding  that  iiie  covenant  of  assurance,  being  with 
the  covenantee,  his  heirs  and  assigns,  inured  to  the  benefit  of  all 
who  had  any  title  in  the  premises,  in  proportion  to  their  respect- 
ive interests;  conceding  that  the  tenant  for  life  is  not  chargeable 
for  waste  and  for  the  value  of  the  building,  according  to  the 
-doctrines  anterior  to  the  statute  6  Anne,  c.  31;  1  Wms.  Saund. 
323  b;'  7  Bac.  Abr.,  Waste,  C,  266,  and  waiving  the  question 
how  their  respective  proportions  are  to  be  ascertained;  still  it  is 
obvious,  that  the  tenant  for  life  could  have  no  superior  right 
over  those  in  remainder,  to  the  disposition  of  the  insurance 
money.  Unless  there  was  an  equity,  as  is  contended,  that  the 
money  paid  for  the  building  that  was  burned  should  go  to  re- 
build it,  as  that  was  the  purpose  for  which  it  was  destined  (a 
question  to  be  presently  examined),  it  seems  undeniable,  that 
Mrs.  Haxall  could  have  no  right  to  insist  that  a  fund  in  which 
her  daughters  were  equally  interested,  should  be  invested  in  any 
manner  without  their  assent  or  against  their  wishes.  Being 
entitled  to  its  use  for  life,  indeed,  she  might  have  used  it  during 
life  as  she  pleased,  but  she  could  have  no  right  so  to  use  it  as 
to  affect  or  impair  their  right  to  the  use  of  the  money  itself  after 
her  death.  Unless  all,  therefore,  concurred  in  this  conversion 
of  personaliy  into  realiy,  neither  could  so  convert  it. 

There  was,  then,  no  power  in  Haxall  and  wife  to  make  the 
conversion  without  the  assent  of  the  daughters.  But  they  were 
infants  and  could  not  assent.  Moreover,  Shippen's  marriage, 
at  least,  was  prior  to  the  rebuilding.  Immediately  upon  his 
marriage,  his  marital  rights  to  a  moiety  of  this  fund  as  money 
attached.  It  was,  indeed,  but  a  chose  in  action;  but  still  it 
would  become  his  upon  his  reducing  it  into  possession,  and  it 
has  now  become  absolutely  his  by  the  judgment  upon  the  bond, 
which  he  may  enforce  in  his  own  right,  and  not  as  administrator 
of  his  wife.     What  right,  then,  had  the  tenant  for  life,  without 

1.  Pwi^rti  T.  Aferoflf. 
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his  assent,  to  convert  this  mon^y,  which  would  belong  to  him 
as  personalty,  into  real  estate  to  which  he  would  have  no  title 
whatever,  unless  he  had  a  child,  and  then  only  the  title  of  a 
tenant  by  the  curtesy?  The  law  recognizes  no  such  power  in 
one  person,  to  dispose  of  and  change  and  annihilate  the  rights 
of  others.  And  here,  if  the  fund  continues  money,  Shippen  is 
entitled  to  four  or  five  thousand  dollars;  but  if  the  conversion 
of  money  into  land  is  recognized,  he  may  not  have  title  to  any- 
thing; for  rum  constat  that  he  would  be  even  tenant  by  the 
curtesy. 

That  I  have  not  assumed  too  much  in  asserting  the  husband's 
right  to  the  insurance  money,  may  be  safely  afSrmed.  Though 
it  be  a  covenant  real  for  upholding  the  estate,  yet  if  the  insur- 
ers refuse  payment,  the  action  against  them  is  for  damages,  and 
damages  only  can  be  recovered.  It  is  truly  said  by  Yice-ohan- 
cellor  Leach,  in  Noble  v.  Caas,^  that  with  respect  to  injuries  to 
land,  for  which  damages  are  to  be  recovered  in  a  personal  action, 
the  person  who  brings  the  action  is  entitled  to  the  damages; 
and,  accordingly,  he  held  that  the  damages  recovered  for  a 
breach  of  a  covenant  running  with  the  land,  belonged  to  the 
person  who  recovered  them,  and  are  not  to  be  considered  as 
part  of  the  inheritance.  Now  on  this  covenant  of  insurance, 
the  wife  could  not  sue  alone.  Her  husband  must  join,  even  in 
actions  relating  to  her  real  property:  1  Bac.  Abr.,  Baron  and 
Feme,  K,  499;  1  Chit.  PI.  17;  and  if  he  recovers  damages^ 
they  at  once  become  his  absolutely;  he  puts  them  in  his  own 
pocket  without  accountability  to  any. 

This  occurs  in  various  instances,  seemingly  of  the  greatest 
hardship.  It  happens  even  in  those  cases  where  the  damages 
which  thus  become  his,  are  retribution  for  really  which  never 
could  have  become  his,  and  where  the  apparent  relation  between 
the  damages  and  the  reparation  of  the  estate  would  seem  plain  and 
palpable.  Thus,  if  he  sues  upon  a  covenant  of  seisin,  in  which 
the  value  of  the  estate  may  be  the  measure  of  damages,  those 
damages  are  not  applied  to  purchase  a  new  estate  for  the  wife, 
but  they  become  his  own.  The  wife  loses  her  real  estate,  and 
the  husband  pockets  its  value.  So  in  an  action  on  a  covenant 
for  quiet  enjoyment,  or  of  warranty,  or  for  renewal  of  a  lease, 
the  wife's  retribution  for  her  real  estate  goes  into  her  husband's 
hands.  So  in  action  on  a  covenant  to  repair  or  to  rebuild, 
the  damages  assessed  must  be  adequate  to  repairing  or  rebuild- 
ing the  premises:  Shortridge  v.  Lamptughy  Ld.  Raym.  798,  yet 

1.  a  Sim.  848. 
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these  damages  the  husband  recoyers,  and  there  is  no  equity  to 
compel  him  to  lay  out  the  money  in  repairing  or  rebuilding  his 
wife's  houses.  *'  A  court  of  equity,"  says  the  vico-chancellor,  in 
Noble  Y  Ca88y  **  never  holds  that  damages  are  anything  but  the 
personal  estate  of  the  person  who  recoyers  them,  and  I  should 
be  introducing  a  new  equity  if  I  were  to  hold  the  damages  re- 
covered for  breach  of  covenant  running  with  the  land,  to  be  a 
part  of  the  inheritance." 

Upon  these  principles  then,  this  court  must  consider  the 
money  due  by  the  insurance  society,  for  which  the  decree  was 
rendered  in  June,  1814,  as  a  chose  in  action,  which  Shipi>en  be- 
came entitled  to  on  his  marriage,  and  which  upon  the  death  of 
the  widow  he  would  have  been  entitled  to  demand  by  suit,  if  its 
payment  had  not  been  secured  by  bond.  Upon  these  principles 
too,  the  court  in  1814  was  right  in  considering  this  money  as  per- 
sonal estate  of  the  infants,  and  to  be  secured  to  them  as  such. 
The  bond  by  which  it  was  secured  became,  as  to  a  moiety,  the 
property  of  Shippen,  as  soon  as  he  married,  and  he  has  since 
made  it  absolutely  his  own  by  recovering  a  judgment  upon  it. 
The  other  moiety,  in  like  manner,  belonged  to  Gilliam.  In  this 
view  of  the  case,  it  is  manifest  that  the  tenant  for  life  cotdd  not 
lawfully  deprive  the  appellee  Shippen  of  his  marital  right  to  sue 
for  this  money  (to  which,  when  recovered,  he  would  have  abso- 
lute right)  by  converting  it  into  realty  to  which  he  wotdd  have 
no  title.  And  this  furnishes  a  sufficient  answer  to  the  idea,  that 
the  case  resembles  the  payment  of  a  debt  by  a  gift  or  legacy: 
for,  in  those  cases,  the  gift  or  legacy  in^y  ^ot  only  be  rejected 
by  the  party,  but  it  goes  to  him  who  is  in  fact  the  creditor.  But 
here  the  supposed  gift  of  the  buildings  is  to  the  owners  of  the 
realty  instead  of  the  husbands  who  are  entitled  to  the  monej- 
The  gift,  therefore,  does  not  inure  to  the  owners  of  the  debt. 

'Unless,  therefore,  it  can  be  shown  that  the  insurance  money 
ought  to  be  applied  to  the  purpose  for  which  it  is  said  to  be 
destined,  there  would  seem  to  be  little  foundation  for  the  pre- 
tensions of  the  appellees.  Let  us  then  inquire  how  stands  the 
law  in  this  regard.  The  position  seems  to  me  to  be  a  misappre- 
hension of  the  law  of  insurances  against  fire.  In  the  case  of 
Vivian  v.  Champum,  1  Salk.  141;  2  Ld.  Baym.  1125,  Lord  Holt 
indeed  observed,  in  relation  to  damages  recovered  from  a  tenant 
for  ninety-nine  years  on  a  covenant  to  repair,  that  the  damages 
should  be  sufficient  to  put  the  premises  in  repair,  and  the  plaint- 
iff ought,  in  justice,  to  apply  them  to  that  purpose.  How  he 
?^as  to  be  compelled  to  do  so«  and  whether  the  obligation  was  to 
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be  held  to  be  perfect  or  imperfect,  does  not  appear.  But  admit- 
iing  it  to  be  perfect,  there  are  strong  reasons  for  compelling 
such  an  application  of  the  money  in  the  case  of  a  tenant  who  is 
bound  for  rent  to  his  landlord,  and  who  seems  therefore  equi- 
tably entitled  to  have  the  benefit  of  the  damages  to  put  the  prop- 
erty in  the  stipulated  state  of  repair.  But  as  to  policies  of  in- 
surance, they  are  considered  as  distinct,  independent  contracts 
between  the  insurers  and  the  insured.  If  the  covenant  does  not 
name  the  heirs,  the  executors  of  the  insured,  and  not  the  heirs, 
will  be  entitled  to  the  proceeds  of  the  policy,  and  those  proceeds 
will  go  to  pay  debts,  instead  of  being  applied  to  rebuild 
houses:  Ellis  on  Insurance,  84,  85.  '*  As  a  general  rule,"  says 
Mr.  Hovenden  in  his  note  on  MUdmay  t.  Folgham,  1  Hot.  Supp. 
305,  "  policies. of  insurance  are  not  attached  to  the  realiy,  nor  do 
they  in  any  manner  go  with  the  same  as  incident  thereto,  by  any 
conyeyance  or  assignment;"  citing  Lynch  t.  DdlzeU,  4  Bro.  P. 
C.  431.  Accordingly,  in  the  case  of  MUdmay  v.  Folgham,  8  Yes. 
471,  where  the  policy  was  made  payable  to  the  insured,  her  ex- 
ecutors, administrators,  and  assigns,  the  lord  chancellor  refused 
to  maJce  the  executor  a  trustee  for  the  heir.  Where,  however, 
as  in  our  insurances,  the  policy  binds  the  insurers  to  pay  to  the 
insured,  his  heirs,  etc.,  the  policy  must  be  considered,  I  con- 
ceive, as  a  covenant  real  of  which  the  heir,  and  not  the  executor, 
must  have  the  benefit.  Still  it  does  not  follow,  that  when  the 
money  is  paid  to  the  heir,  he  is  bound  to  lay  it  out  in  rebuild- 
ing: and  if,  as  usually  happens,  there  are  several  heirs,  it  is  not 
perceived  that  either  has  a  right  to  insist  that  the  others  shall 
tinite  with  him  in  rebuilding  the  premises.  The  insurance  is  a 
compensation  for  a  loss,  and  when  that  compensation  is  paid,  it 
is  money  in  the  hands  of  the  assured,  of  which  they  may  dispose 
at  pleasure. 

The  law  of  contribution  has  no  application  to  the  case.  That 
law  has  strict  application,  indeed,  where  property  held  in 
common  needs  repair:  for  there,  it  is  in  existence,  and  each 
has  a  right  to  keep  it  in  existence,  and  to  maJce  all  essential 
repairs  at  the  joint  expense  of  all.  But  where  the  build- 
ings on  an  estate  are  destroyed,  the  question  is  one,  not  of  repair 
of  what  exists  and  is  held  in  common,  but  of  building  out  and 
out.  And  as  one  tenant  in  common  can  not  compel  another  to 
build  on  their  vacant  lot,  howevel:  it  may  be  to  their  advantage, 
so  one  heir  can  not  compel  the  others  to  rebuild  a  house  that 
has  been  destroyed.  Still  less  can  the  tenant  for  life;  for  be- 
tween him  and  the  remainderman  there  is  no  community  of 
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interest  On  ihe  oontraiy,  iheir  intereets  are  conflicting;  for. 
if  the  remainder-man  is  compelled  to  spend  his  money  in  re- 
building,  peradyentore  the  life  owner  maj  liye  till  it  falls  into 
decay  and  becomes  useless;  or  it  may  again  be  consumed  by 
fire,  and  then  he  will  have  no  retribution.  Accordingly,  as 
between  tenant  and  landlord,  the  landlord  who  receiyes  insur- 
ance money  can  not  be  compelled  to  rebuild,  nor  indeed  is  he 
eyen  compellable  to  repair,  but  that  duty,  to  a  certain  extent, 
rests  upon  the  tenant.     See  Ellis  on  Ins.  82;  Leeds  y.  Cheetham^ 

1  Sim.  146.  In  the  case  at  bar,  it  must  be  conceded,  that  how- 
eyer  ruinous  the  buildings  might  haye  become,  the  tenant  for 
life  could  haye  demanded  no  aid  for  repairs,  but  would  have 
been  bound  at  her  own  expense  to  keep  the  property  in  repair. 
By  what  light,  then,  could  she  demand  ihat  the  deyisees  in  re- 
mainder should  expend  their  funds  in  rebuilding  the  premises 
out  and  out?  And  a  fortiori,  by  what  right  could  she  demand, 
after  the  marital  rights  attached,  that  the  husband  should  e3^>end 
what  had  become  his  funds,  in  rebuilding  a  house  which  neyer 
might  become  his  ? 

Much  reliance  was  placed  on  the  case  of  Norris  y.  Harrison^ 

2  Madd.  Ch.  268.  The  yarious  reasons  for  that  dedsion  are  so 
thrown  together  by  Vice-chancellor  Plumer,  that  it  is  difficult 
to  extract  any  distinct  principle  applicable  to  this  case  from  his 
opinion.  There  are  some  expressions  which  seem  to  indicate 
the  idea^  that  the  insurance  money  ought  of  right  to  be  employed 
in  rebuilding,  and  the  court  repelled  the  claim  of  the  remain- 
der-man to  that  portion  of  it  which  had  been  so  employed,  since 
it  had  been  ''  laid  out  on  the  estate  for  the  yeiy  purpose  to  which 
it  was  originally  destined."  Yet  in  deciding  upon  the  right  to 
the  unexpended  balance  of  the  insurance  fund,  he  rests  so 
strongly  on  the  intention  of  the  testator,  W.  Bell's  will,  as  to 
induce  the  belief  that  upon  that  intention  depended  the  char- 
acter of  the  fund,  as  real  or  personal.  I  think,  howeyer,  upon 
the  whole,  that  there  is  sufficient  eyidence  that  the  yice^-chan- 
cellor  did  look  upon  the  fund  as  one  properly  deyoted  to  rebuild- 
ing the  premises,  or  to  the  erection  of  some  other  equiyalent 
building  on  the  estate.  But  in  the  subsequent  case  of  Noble  v, 
Cass,  Vice-chancellor  Leach  did  not  consider  his  predecessor  as 
settling  any  such  general  principle,  but  as  deciding  the  case 
upon  the  acts  of  the  party,  and  the  particular  expressions  in  the 
will.  If  the  case  of  Norris  y.  Harrison  does  determine  that  the 
insurance  money  must  be  applied  to  rebuilding  the  premises, 
then  I  can  only  say  ihat  I  can  not  acquiesce  in  any  such  opinion. 
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The  covenant  does  indeed  run  -with  the  land,  and  inure  to  the 
benefit  of  all  who  have  title  to  the  estate,  according  to  their  re- 
spective interests.  But  the  damages  (or  insurance  money)  when 
recovered,  are  not  to  be  considered  as  part  of  the  inheritance. 
They  are  a  sum  in  gross,  belonging  to  the  parties  according  to 
their  respective  interests.  There  is  no  authority  for  the  prin- 
ciple, that  an  equity  attaches  to  the  damages  recovered  at  law, 
to  give  them  the  particular  destination  of  rebuilding  the  prem- 
ises for  the  loss  of  which  they  were  recovered.  Such  a  doctrine 
would  be  unreasonable  and  difficult  of  execution;  unreasonable, 
because  it  might  well  be  to  the  interest  of  the  reversioner  that 
the  houses  should  not  be  rebuilt,  either  because  of  the  depreci- 
ation of  the  property  or  for  other  causes;  difficult  of  execution, 
because  one  party  might  oppose  a  rebuilding  according  to  the 
former  fashion,  and  the  other  insist  upon  it,  and,  in  case  of  dif- 
ference, the  court  must  interfere  to  settle  and  adjust  these  vex- 
atious disputes,  involving  petty  details,  embarrassing  and 
unworthy  of  the  tribunals  of  justice. 

The  notion,  indeed,  of  an  equity  attaching  to  the  insurance 
money,  is  wholly  without  foundation.  There  is  no  covenant 
even  of  the  society  to  rebuild:  it  has  no  right  to  rebuild:  it  must 
pay  the  amount  of  the  policy:  and  when  so  paid  to  the  insured 
himself,  he  may  do  as  he  pleases  with  the  money.  There  is 
nothing  to  bind  him  to  rebuild.  And  if  he  gives  the  property 
to  A.  for  life,  remainder  to  B.,  he  does  not  give  to  either  any 
right  to  demand  the  concurrence  of  the  other  in  rebuilding  the 
premises.  As  assignees,  each  has  a  right  to  benefit  in  the  cove- 
nant proportioned  to  his  interest,  and  each  has  his  distinct  action 
at  law:  AUersoU  v.  Stevens,  1  Taunt.  183.  Perhaps  there  is  no 
method  better  adapted  to  effect  the  ends  of  justice,  than,  through 
a  court  of  equity,  to  decree  the  whole  money  to  the  tenant  for 
life  for  his  use  during  life,  taking  care  to  secure  repayment  to 
the  remainder-man  upon  the  tenant's  death.  This  is  the  course 
which  the  chancellor  pursued  in  1814,  and  which,  upon  the 
whole,  I  think  is  to  be  approved. 

It  remains  but  to  say,  that  I  think  the  tenants  for  life  can  not 
be  sustained  in  their  gratuitous  act,  by  the  allegation  that  the 
parties  stood  by  and  did  not  warn  them  against  proceeding.  It 
has  been  well  said,  that  the  decree  itself  was  a  warning;  the 
bond  was  a  warning;  and  nan  constat,  that  notice  was  ever  given 
to  those  in  remainder,  that  an  attempt  would  be  made  to  charge 
them.  They  had  no  right  or  reason  to  suppose,  after  that  de- 
cree, and  while  they  held  the  absolute  bond  for  repayment,  that 
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the  ienantB  for  life  were  building  at  their  charge.  Thej  had 
therefore  no  reason  for  interfering  -with  the  proceeding;  for  if 
the  tenants  chose  to  rebuild  at  their  own  expense,  there  was  no 
one  who  could  gainsay  it. 

Bbookb  and  Cabell,  JJ.,  concurred. 

Stanabd,  J.,  said,  he  entirely  concurred  with  the  president, 
in  the  general  principles  stated  in  his  opinion,  but  he  doubted, 
whether,  considering  the  circumstances  of  the  particular  case, 
the  actual  value  of  the  new  house  put  on  the  premises,  as  it 
stood  at  the  time  of  Mrs.  Haxall's  death,  ought  not  to  be  alloived 
to  the  appellants,  and  set  off  against  the  debt.  He  inclined  to 
the  opinion,  that,  to  this  extent,  the  appellants  were  entitled  to 
relief. 

Decree  affirmed. 

Fabkbb,  J,,  absent.  

AppUGATioir  OF  IxBUBANoa  MoKXT  BxrwBXN  Tbnaht  ahd  Bxvib- 
aioirBB.— Id  Brtmgh  y.  Higgm,  2  Gntt.  408^  the  ooart  drew  a  dietinetioD 
between  a  partial  and  a  total  deBtmotion  of  an  insoied  building,  in  which 
there  was  a  life  and  a  revendonary  interest,  by  holding  that  in  the  fomna 
ease  both  the  tenant  for  life  and  tiie  rerersioner  were  entitled  to  have  tht 
amount  reoovered  nnder  the  policy  of  insnrance  applied  to  the  repair  of  tlii 
building,  and  that  saoh  application  by  the  tenant  woold  protect  him  fiom  any 
fatore  chums  thersCor  on  the  part  ci  the  reYeniaiier. 
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Hebbebt  V.  HUIB. 

[1  Alabama,  18.] 

Hon  SioiraD  in  blask,  and  intnisted  to  another  in  the  eonfldeaoe  thai 
H  will  be  filled  with  a  particular  amount,  ia  valid  in  the  hands  of  a  bona 
Jide  holder,  notwithstanding  this  confidence  ia  violated  by  the  insertion  of 
a  greater  amount. 

HoLDBB  Who  has  Adtaitced  Monet  itfon  a  Signed  Blank,  in  good 
faith  and  without  knowledge  of  any  fact  which  would  put  him  upon  an 
inquiry  which  would  disclose  that  the  authority  to  insert  an  amount 
therein  was  restricted,  may  fill  in  the  amount  which  he  has  advanced, 
and  hold  the  signors  responsible  therefor. 

I^IAT   TBM   ChABOB    of   THE    Ck>UBT    DID    NOT   TOUOH    UFON    A    MATERIAL 

Point  in  the  case  is  not  error,  if  no  request  was  made  to  charge  thereon. 

AonoN  upon  a  promissory  note.  The  plaintiff  in  error  had 
deliTered  to  John  G.  Porter  a  signed  blank,  which  he  author- 
ised the  latter  to  fill  in  with  a  note  for  one  thousand  doUazB, 
payable  to  some  bank  in  Mobile.  Porter  &  Byan  indorsed 
the  blank  and  delivered  it  to  Boss  &  Ford,  to  be  filled  by  them 
as  a  note  to  be  used  in  bank  forthe  benefit  of  the  former.  Boss 
A  Ford  filled  in  the  blank  with  a  note  for  five  thousand  two 
hundred  and  sixty-eight  dollars  and  thirfy-fiye  cents,  for  which 
amount  they  gave  credit  to  Porter  &  Byan,  the  latter  being 
lai^y  indebted  to  them.  Boss  &  Ford  afterwards  passed  the 
note  to  defendant  in  error  as  collateral  security  for  a  debt  which 
they  owed  to  him.  Plaintiff  in  error,  defendant  below,  denied 
that  the  filling  in  of  the  note,  under  such  circumstances,  could 
be  treated  as  authorized  by  him.  The  other  facts  of  the  case  ap- 
pear from  the  opinion. 

Hopkins  and  Dargan,  for  the  plajntiffs  in  error. 
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J.  L.  MarHn,  contra. 

Obmoitd,  J.  The  law  is  well  established,  and  is  admitted  bj 
the  counsel  for  the  plaintiff  in  error,  that  if  a  note  is  signed  in 
blank  and  intrusted  to  another,  in  the  confidence  that  it  shall 
be  filled  up  for  a  particular  amount,  or  used  in  a  partioular 
mode,  and  that  confidence  is  abused  by  the  insertion  of  a  lazgar 
amount,  or  by  making  an  improper  use  of  the  instrument,  that 
the  instrument  will,  notwithstanding,  be  yalid,  in  the  hands  of 
a  bona  fide  holder  for  a  valuable  consideration.  But  it  is  insisted 
that  the  present  case  is  distinguishable  from  that,  because  in 
this  instance,  the  note  was  not  filled  up  by  Porter,  to  whom  the 
blank  was  delivered,  and  in  whom  the  confidence  was  reposed. 
The  argument  is,  that  the  authority  to  fill  up  the  note  is  given 
to  Porter  alone,  and  that  the  power  can  not  be  delegated.  It  is 
true,  that  when  a  blank  note  is  signed  and  deUvered  to  another, 
for  the  purpose  of  being  filled  up,  authority  must  of  necessity 
be  conferred  to  do  the  act,  without  which  the  note  oould  be  of 
no  value;  but  to  deduce  from  this  presumption  an  argument 
that  the  note  when  filled  up  and  in  the  hands  of  a  bona  fide 
holder,  can  be  sustained  alone  on  this  ground,  is  not  correct. 
The  rule  by  which  a  recovery  in  such  a  case  is  allowed,  stands  on 
a  much  broader  ground — and  may  be  thus  stated.  That  where 
one  of  two  innocent  persons  must  sustain  a  loss,  he  must  bear 
it  who  is  most  in  fault.  If,  by  misplaced  confidence,  one  en- 
ables another  to  commit  a  fraud,  it  is  but  just  he  should  pay  the 
penalty  of  his  own  indiscretion:  and  that  the  loss  should  not  be 
visited  on  another  who  has  vested  his  money  on  the  faith  of  the 
genuineness  of  his  signature,  without  the  means  of  ascertaining 
the  fraud  which  had  been  committed. 

These  being  the  principles  which  govern  the  case,  it  follows 
that,  the  implied  authority  is  given  to  the  holder  to  fill  up  the 
note,  with  any  amount  which  he  may  have  advanced  on  it,  in 
good  faith,  and  without  the  knowledge  of  any  fact  which  might 
lead  to  an  inquiry  and  expose  the  fraud.  This  principle  as  has 
been  stated  is  well  settled,  and  to  permit  it  now  to  be  ques- 
tioned, would  be  of  most  mischievous  consequence:  See  Brahan 
and  Atwood  v.  Bagland,  3  Stew.  247;  Puinam  v.  SuUivan,  4  Mass. 
•  45  [3  Am.  Dec.  206];  VioleU  v.  PaUan,  5  Oranch,  142;  Russell  v. 
LawAuffer^  Doug.  496;  and  Boberts  v.  Adams^  8  Fort  297,  and 
cases  there  cited  [33  Am.  Dec.  291]. 

It  is  also  maintained,  that  as  the  defendant  in  error  received 
the  note,  as  collateral  security  for  the  payment  of  an  existing 

1.  Ruuel  V.  LangtU^e,  Doug.  514. 
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debt  due  from  Boss  &  Foid  io  him  and  gaTe  no  oUieir  oonaid- 
eration  for  it,  that  he  can  not  be  considered  a  bona  Jide  holder 
for  a  valuable  consideration.  This  is  an  objection  entitled  to 
great  weight,  and  wonld,  perhaps,  be  decisiye  of  this  question, 
if  the  predicament  of  the  record  was  such  as  to  permit  it  now  to 
be  made.  Neither  of  the  charges  moved  for  by  the  plaintiff  in 
error  raised  this  question  before  the  jury,  they  are  both  predi- 
cated on  the  idea  that  the  note  was  void,  because  not  fiUed  by 
Porter,  to  whom  the  blank  was  intrusted,  and  therefore  prop- 
erly refused.  But  it  is  supposed  that  the  charge  given  by  the 
court  authorizes  this  point  to  be  made  here.  The  charge  of  the 
court  merely  states  the  law  as  laid  down  in  this  opinion.  It  is 
true,  the  court  say,  that  to  enable  the  plaintiff  to  recover,  he 
must  be  a  bona  Jide  holder  for  a  valuable  consideration,  but 
whether  the  facts,  if  true,  would  constitute  him  a  bona  Jide 
holder  for  a  valuable  consideration,  was  a  question  not  raised 
before  the  court,  or  argued  to  the  jury,  so  far  as  we  can  judge, 
from  anTthiiig  appearing  on  the  record. 

If  the  court  refuse  to  give  a  charge,  improperly  asked  for,  and 
then  charge  the  jury  vnrong  in  point  of  law,  the  case  must  be 
reversed.  But  that  is  not  the  fact;  here  the  charge  is  right, 
and  the  objection,  in  effect,  is  that  the  court  did  not  inform  the 
jury  of  its  own  mere  motion  what  constituted  a  bona  fide  pur- 
chase or  holder  for  a  valuable  consideration.  This  the  court 
was  under  no  obligation  to  do.  The  consideration  of  that  mat- 
ter, as  would  appear  from  the  record,  was  waived  by  the  party 
interested  in  its  ascertainment.  The  verdict  of  the  jury  has 
ascertained  that  the  defendant  in  error  was  a  bona  fide  holder  of 
the  note,  for  a  valuable  consideration,  and  it  is  not  the  province 
or  duty  of  this  court  to  examine  the  facts  set  out  in  the  record, 
and  revise  their  decision. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed.  

SiGimro  AND  Dbuvxbino  Blank  Note  gives  tinlimited  authority  to  inaecl 
any  sum;  and  a  plea  that  the  blank  was  filled  in  with  a  greater  mm  thanwaa 
•aihorized,  is  bad:  HaU  y.  Bank  of  OommomoeaUhf  30  Am.  Deo.  686;  Bobertt 
▼.  Adam,  33  Id.  201. 


GuLLxm  V.  'Emajxxjel  and  Gaines. 

[1  AZ.ABAMA.  28.] 
WhSBS  THXBX  18  A  SUBETT  FOB  A  DXBT  SSOUBED  BT  MORTGAOB,  the  Ored* 

itor  has  an  election,  of  which  he  can  not  be  deprived,  whether  he  thall  pro- 
ceed in  eqnity  npon  hi?  mortgage,  or  at  law  against  the  debtor  or  surety. 
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SuBSTT  Who  has  Paid  his  Prikgipal's  Debt  ib  Entitled  to  all 
SluuaiTiKS  held  or  aoqoired  by  the  creditor. 

Gexditob  Who  Pabts  with  ob  Bbnoers  Unavailable  Securitixs  or 
a  fond  whioh  he  would  be  entitled  to  apply  in  discharge  of  his  debt,  as  a 
general  mle  exonerates  a  surety  for  the  debt  to  the  extent  of  the  Talne  of 
snoh  seonrities  or  fund. 

Gbsditob  Who  has  Disabled  Himself  from  surrendering  to  the  sorety 
the  means  of  reimbursement  whioh  he  once  possessed,  is  not  to  be  injured 
thereby,  if  he  acted  without  a  knowledge  of  the  rights  of  other  persons 
and  with  good  faith  and  just  intentions. 

Pitbohasb  bt  Mobtoaose  or  the  Equfft  of  Redemption  dobs  not  Ex- 
tdtouxbh  the  mortgage  so  as  to  release  a  surety  for  the  mortgage  debt, 
where  the  creditor  dian^ows  that  it  was  his  intention  to  exttngnish  the 
mortgage,  and  avows  that  he  will  apply  the  rents  and  profits  of  the  land 
in  extinguishment  of  the  mortgage  debt. 

Bill  in  equity.  The  case  made  by  the  bill  wbb  this.  In  1834, 
the  defendants  below  sold  to  Stephen  Schuyler  certain  real  estate 
situate  in  the  city  of  Mobile.  At  the  same  time  they  took  from 
him  ten  promissory  notes,  payable  in  one,  two,  three,  etc.,  years 
to  represent  the  purchase  money.  Oomphdnant  became  indorser 
on  the  four  notes  first  falling  due;  this  indorsement  was  for  the 
accommodation  of  Schuyler,  as  was  well  known  to  defendants. 
Defendants  likewise  took  from  Schuyler  a  mortgage  on  the  prop- 
erty sold,  to  secure  the  notes  indorsed  and  unindorsed.  The 
note  that  fell  due  first  was  paid.  Schuyler  then  became  insol- 
vent and  no  other  notes  were  paid.  The  defendants  obtained 
judgment  against  complainant  on  one  of  the  notes  indorsed  by 
him,  and  threatened  to  issue  execution,  and  also  to  bring  suit 
upon  another  of  the  indorsed  notes.  The  bill  alleged  that  the 
mortgaged  property  was  sufficient  for  the  discharge  of  all  the 
notes  given  for  the  purchase  money;  that  the  mortgage  security 
was  applicable  to  the  discharge  of  the  notes  in  the  order  in 
which  they  fell  due;  that  if  the  defendant  should  collect  the 
amount  of  the  indorsed  notes  from  complainant,  the  latter  would 
be  entitled  to  the  benefit  of  the  mortgage,  and  thereby  a  cir- 
cuity of  action  would  be  occasioned,  which  would  be  avoided  if 
defendants  were  compelled  to  proceed  in  the  first  instance  on 
the  mortgage.  Complainant  therefore  prayed  an  injunction 
against  any  proceedings  by  defendants  in  aid  of  their  judgment 
against  him.  In  further  support  of  this  relief,  the  bill  all^^ 
that  the  equity  of  redemption  in  the  mortgaged  land  had  becD 
purchased  by  defendants,  and  that  the  mortgage  had  beeo 
thereby  destroyed,  and  that  the  defendants  by  thus  destroying 
the  security  for  the  debt  had  released  complainant  from  his  lia- 
bility as  surety.     An  answer  was  put  in,  the  nature  of  which 
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Bofficieiitly  appeara  from  the  opinion.  A  preliminaxy  injunction 
gxanted  on  the  filing  of  the  bill  was  thereafter  diflBolyed  on  mo- 
tion. 

cT*.  A,  OampbeU,  for  the  appellant. 

Btewari^  ctrntra. 

CoLUEB,  0.  J.  In  the  aigtiment  of  this  cause  two  points  have 
been  made  for  the  plaintiff:  1.  That  the  mortgage  operates  in 
equity  as  a  lien  upon  the  property  embraced  by  it  for  the  pay- 
ment of  all  the  notes  made  by  Schuyler  and  Boberts — ^that  the 
notes  are  entitled  to  priority  of  satisfaction  from  this  security  in 
the  order  in  which  they  fall  due.  And  that,  inasmuch  as  the 
plaintiff  upon  payment  of  either  of  the  notes  in  which  he  may  be 
a  surely,  might  resort  to  the  mortgage  for  indemnification,  equity 
will  dispense  with  this  circuity  by  requiring  Emanuel  &  Gaines 
to  seek  a  satisfaction  from  that  source  in  the  first  instance;  2. 
That  a  surety  is  entitled  to  all  the  securities  or  means  of  pay- 
ment to  which  the  creditor  was  entitied,  and  if  a  creditor  has 
destroyed  or  impaired  these,  the  surety  is  pro  tarUo  discharged. 
The  defendants,  Emanuel  &  Gaines,  having  purchased  Schuyler's 
interest  in  the  equity  of  redemption,  extinguished  the  mortgage 
(which  was  an  ample  security  for  the  notes  of  which  the  plaintifi 
was  the  indorser),  and  thus  released  the  plaintiff  from  his  liability. 

1.  It  is  clearly  competent  for  a  creditor  to  secure  himself  both 
by  a  lien  on  property  and  the  engagement  of  a  third  person  un- 
dertaking for  the  payment  by  the  debtor.  And  the  creditor  is 
not  obliged  to  proceed  in  equity  upon  his  mortgage,  but  has  the 
election  either  to  seek  a  foreclosure,  or  to  prosecute  an  action  at 
law  upon  the  promise  of  the  debtor  and  his  surety :  Tice  y.  Annin^ 
2  Johns.  C9i.  125;  DwrMey  v.  Van  Buren  etal.yd  Id.  330.  The 
mortgage  is  a  mere  security  for  the  debt,  and  is  regarded  as  an 
incident  to  the  legal  contract  to  pay,  which  remains  in  full  force, 
and  on  this  ground  rests  the  principle  which  permits  the  mort- 
gagee to  elect  his  remedy. 

To  sustain  the  argument  for  the  plaintiff  on  this  point,  we 
have  been  referred  to  the  case  of  Owathmeys  y.  Bagland,  1  Band. 
466.  The  facts  of  that  case,  so  far  as  they  need  be  noticed,  are 
these:  "  A  deed  of  trust  was  executed  by  William  and  Frauds 
Sutton,  to  trustees  to  secure  the  payment  of  three  notes  to  a 
certain  Anderson  Barrett.  The  first  note  was  paid;  the  second 
transferred,  by  indorsement,  to  Nathaniel  Bagland,  without  any 
assignment  to  him  of  the  deed  of  trust;  the  third  note  was  in- 
dorsed to  Bobert  and  Temple  Gwathmey,  who  took  an  assign- 
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ment  of  the  deed  of  trost  for  their  security."  The  trustees 
having  advertised  for  sale  the  property  embraced  by  the  deed, 
to  satisfy  the  note  held  by  Bagland,  the  Gwathmeys  filed  a  bill 
to  enjoin  the  sale  of  the  trust  property  to  satisfy  Bagland's claim, 
insisting  that  as  they  had  taken  an  assignment  of  the  deed  of  trust, 
and  Bagland  had  not,  their  lien  was  to  be  preferred  to  his.  The 
court  of  appeals  held  that  the  deed  of  trust  was  an  additional 
security  for  the  payment  of  the  notes  to  Barrett  or  his  assigns, 
in  the  order  in  which  they  fell  due,  it  follows  the  notes  into  the 
hands  of  their  several  holders,  and  it  v^as  not  competent  for 
Barrett,  by  an  assignment  of  the  deed  to  the  Gwathmeys,  to  de- 
prive Bagland  of  his  priority  of  right  to  demand  a  sale  of  the 
trust  property,  if  necessaiy  to  the  payment  of  his  claim.  There 
was  no  fraud  or  misrepresentation  imputed  to  Bagland,  and  the 
assignment  of  the  deed  to  the  G-wathmeys  gave  them  full  notice 
of  the  order  in  which  the  notes  were  to  have  been  paid,  and 
should  have  put  them  upon  inquiry  whether  the  first  and  second 
had  been  paid,  when  they  took  an  assignment  of  the  third  note. 

This  case  decides:  1.  That  where  property  is  conveyed  to 
secure  the  payment  of  notes  to  tail  due  at  different  periods,  and 
a  controversy  arises  between  the  assignees  of  the  notes,  the 
holder  of  the  one  first  maturing  is  entitled  to  a  priority  of  pay- 
ment from  the  property  conveyed.  2.  That  the  assignment  of 
the  notes  carries  to  their  assignees  the  interest  in  the  security 
furnished  by  the  deed,  without  any  written  declaration  to  that 
effect,  by  the  assignor.  Neither  of  these  points  is  applicable 
to  the  case  at  bar.  There  is  no  controversy  between  assignees 
as  to  the  right  of  preference;  but  the  argument  assumes  that 
the  plaintiff  can  not  be  chai^fed  upon  his  undertaking  to 
Emanuel  &  Gaines,  because  the  mortgaged  property  is  of 
greater  value  than  the  amount  of  the  notes  indorsed  by  himself 
and  Boberts.  This  argument  we  have  already  said  can  not  be 
maintained. 

2.  It  is  a  well-ascertained  principle,  that  the  surety  who  has  paid 
the  debt  of  the  principal,  is  entitled  to  stand  in  the  place  of  the 
creditor  as  to  all  securities  for  the  debt,  held  or  acquired  by  the 
creditor,  and  to  have  the  same  benefit  from  them  as  the  creditor 
might  have  had.  This  doctrine  is  very  clearly  stated  by  Lord 
Eldon  in  Craythome  v.  Svnnbwmey  14  Yes.  162.  The  Lord 
Chancellor  says: .  ''A  surety  is  entitled  to  every  remedy  which 
the  creditor  has  against  the  principal  debtor,  to  enforce  eveir 
security  and  all  means  of  payment;  to  stand  in  the  place  of  the 
creditor,  not  only  through  the  medium  of  contract,  but  even  by 
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meanfi  of  seouritieB  entered  into  -without  his  knowledge,  haying 
a  right  to  have  those  securities  transferred  to  him,  though  there 
was  no  stipulation  for  it;  and  to  avail  himself  of  all  those  secur- 
ities against  the  debtor."  And  Chancellor  Kent,  in  Cheesebor- 
ough  V.  MUlard,  1  Johns.  Oh.  409  [7  Am.  Dec.  494],  has  shown 
that  this  doctrine  of  substitution  is  equally  well  known  to  the 
eivil  law  and  in  the  English  chancery.  See  also  Parsons  v. 
Briddock,  2  Vem.  608;  Wright  v.  Morley,  11  Ves.  12;  Harrism 
T.  Cflossop^^  3  Yes.  &  Bea.  185;  Hayes  v.  Ward  et  oZ.,  4  Johns. 
Ch.  123  [8  Am.  Dec.  554];  1  Story's  Eq.  477.  If  the  creditor 
parts  with  or  renders  unavailable  securities,  or  any  fund  which 
he  would  be  entitled  to  apply  in  discharge  of  his  debt,  the  se- 
curity becomes  exonerated  to  the  extent  of  the  value  of  such 
securities;  because  securities  which  the  creditor  is  entitled  to 
apply  in  discharge  of  his  debt,  he  is  bound  to  apply,  or  to  hold 
them  as  a  trustee  ready  to  be  applied  for  the  benefit  of  the 
surety:  Mayhew  v.  OrickeU,  2  Swanst.  185;  Law  v.  The  East  In- 
dia Co.^  4  Yes.  824;  Oheesebonmgh  v.  MUard,  1  Johns.  Ch.  409 
[7  Am.  Dec.  494];  Oapel  v.  BuOer,  2  Sim.  &  Stu.  457; 
Sayes  v.  Ward  et  al.,  ^  Johns.  Ch.  123  [8  Am.  Dec  554]; 
1  Story's  Eq.  480,  481.  But  as  the  doctrine  of  substitution 
rests  on  the  basis  of  mere  equity  and  benevolence,  the  creditor 
who  has  disabled  himself,  from  yielding  up  to  the  surety  the 
means  of  reimbursement  which  he  had,  is  not  to  be  injured 
thereby;  provided  he  acted  without  a  knowledge  of  the  rights 
of  others  and  with  good  faith  and  just  intentions,  which  is  aU 
that  equity  requires:  Cheeseborough  v.  MUlard^  1  Johns.  Ch.  409 
[7  Am.  Dec.  494];  1  Story's  Eq.  471-483. 

Ordinarily  the  purchase  of  the  equity  of  redemption,  does  not 
operate  in  extinguishment  of  the  mortgage,  but  the  purchaser 
takes  it  charged  with  the  lien,  having  acquired  only  the  right 
to  complete  his  title,  by  the  payment  of  the  mortgage  debt. 
Whether  the  purchase  by  a  mortgagee  will  have  the  effect  to  de- 
stroy the  equitable  right  of  a  surety  (situated  as  the  plaintiff)  to 
substitution,  we  need  not  determine,  as  the  case  may  be  disposed 
of  on  another  ground.  The  defendants,  Emanuel  &  Gaines,  ex- 
plicitly state,  that  they  considered  the  equity  of  redemption  of 
no  value,  inasmuch  as  the  mortgaged  property  was  of  less  value 
than  the  incumbrances  upon  it — ^that  the  purchase  of  Schuyler's 
interest  was  made  for  the  purpose  of  avoiding  controversy  which 
might  have  arisen,  if  another  person  had  purchased.  That  they 
were  aware  of  the  existence  of  the  mortgage  to  the  bank,  at  the 

1.  Cfloump  T.  FtrriMn. 
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time  of  the  sheriffs  sale,  and  that  it  was,  and  still  is  their  inten- 
tion to  apply  the  rents  and  profits  as  receiyed,  to  the  extinguish- 
ment of  their  debt  and  interest.  Here  is  a  direct  disarowal  of 
an  intention  to  extinguish  the  mortgage,  and  a  statement  of 
facts  showing  that  Emanuel  &  Ghdnes  in  purchasing  the  equity 
of  redemption  of  Schuyler,  acted  in  good  faith  and  with  just 
intentions.  The  plaintiff  instead  of  being  prejudiced  by  that 
act,  is  likely  to  be  benefited,  as  the  respondents  declare  that  it 
is  their  intention  to  appropriate  the  rents  and  profits  to  the 
payment  of  the  debt  and  interest  due  them.  Even  if  it  were 
conceded  that  the  mortgaged  property,  without  reference  to  the 
extent  of  its  value,  should  be  disposed  of  for  the  payment  of 
the  notes  in  the  order  in  which  they  fall  due,  yet  it  can  not  be 
maintained  that  the  plaintiff  is  released  from  his  surefyship  on 
the  ground  that  the  mortgage  is  extinguished.  The  disclaimer 
and  concessions  made  in  the  answer  of  the  respondents  are  suf- 
ficient to  prevent  such  a  result,  whatever  might  be  the  conclusion 
of  law  apart  from  these.  Without  examining  further,  the  argu- 
ments on  this  point,  we  are  of  opinion  that  the  case  made  by  the 
bill  and  answer,  does  not  show  an  extinguishment  of  the  mort- 
gage, to  the  prejudice  of  the  rights  of  the  plaintiff.  His  interest 
in  equity  is  unaffected  by  the  purchase  of  Schuyler's  interest  by 
the  respondents. 
The  result  is,  that  the  decree  of  the  circuit  court  is  affirmed. 


That  the  Su&eit  scat  ik  Equttt  Ck>MPEL  the  Creditok  to  prooeed 
against  his  prmcipal,  see  King  v.  Baldwin,  8  Am.  Dec.  415;  Haijfes  ▼.  Ward, 
Id.  554;  Cope  v.  Smith,  11  Id.  582,  aod  note  589;  and  note  to  Siate  v.  Boifd,  29 
Id.  225,  wherein  are  collected  the  caaee  to  the  point  that  the  neglect  of  the 
creditor  to  sne  the  debtor  at  the  reqaeet  of  the  surety  will  release  the  latter 
in  the  case  of  any  aocming  loss,  and  those  that,  in  consonance  with  the  prin- 
cipal case,  adopt  the  opposite  view. 

SuBETT  UPON  Patino  THE  DsBT  is  sabtogated  to  the  rights  of  the  cred- 
itor as  to  all  coUateral  securities,  means,  and  remedies  held  by  the  latter  for 
the  enforcement  of  his  debt:  Bank  of  MontpeUer  ▼.  Dixon,  24  Id.  640;  ffoffn 
T.  ^ard,  8  Id.  554;  Loumde$  ▼.  Ghiahobn,  16  Id.  667;  Smith  ▼.  Tmmo,  Id. 
617;  BwiUmg  ▼.  Bicka,  32  Id.  690. 


Boyd  v.  Babglay. 

[1  ATi^»tlf*,  8i.] 
OXTB    09  THE    PaBTISS  TO    A  C!OKSPIBACT    TO    DeTRAUD    TBB    QOTBBlQfBirC 

can  not  recover  from  the  others  the  money  realised  as  the  frnits  of  tli» 
conspiracy. 

AjBsuMPsrr.    Boyd,  the  defendant  below,  was  the  captain  of  a 
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Tolunteer  company  engaged  in  the  Greek  war.  The  goyemment 
furnished  neither  wagons  nor  provisions.  The  company,  prior 
to  disbanding,  determined  to  charge  the  government  with  a 
wagon  and  team,  and  to  divide  any  proceeds  that  they  might 
realize.  Barclay  consented  that  the  members  of  the  company 
might  put  in  the  account  against  the  government  in  his  name, 
and  they  accordingly  did  put  in  an  account  in  which  the  gov- 
ernment was  charged  with  services  of  a  wagon  and  team  furnished 
by  Barclay,  although  Barclay  was  not  a  member  of  the  company, 
and  had  not  rendered  such  service.  Six  hundred  and  six  dol- 
lars were  finally  allowed  on  the  claim  by  the  government,  and 
Boyd,  as  captain  of  the  company,  was  appointed  to  receive  the 
money.  «The  first  instruction  asked  by  Boyd,  was  that  if  the 
money  was  obtained  from  the  government  by  fraudulently  rep- 
resenting that  services  had  been  performed  by  Barclay  that  were 
not  performed,  then  Boyd  held  the  money  to  the  use  of  the 
government,  and  not  to  that  of  Barclay.  The  instruction  was 
refused.     Plaintiff  below  had  verdict. 

Dcargan^  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant. 

GrOLDTHWATrE,  J.  The  facts  of  this  case  disclose  a  transaction 
by  which  the  United  States  were  defrauded  of  a  sum  of  money; 
and  one  of  the  parties  to  the  fraudulent  transaction  seeks  to 
recover  from  another,  the  amount  received  from  the  United 
States,  on  the  pretense  that  it  was  paid  to  the  defendant  as 
agent  for  the  plaintiff,  for  a  demand  made  out  and  allowed  in 
his  name.  If  Barclay's  name  had  been  used  without  his  knowl- 
edge or  consent,  to  carry  into  effect  the  illegal  object  to  be 
attained,  his  right  to  recover  the  money  received  could  not  be 
disputed,  unless  Boyd  had  been  notified  by  the  United  States, 
to  retain  the  money.  The  sole  object  of  Barclay  in  seeking  a 
recovery,  might  be  to  return  the  money.  If  innocent  of  fraud, 
this  would  seem  to  be  the  legal  as  well  as  the  charitable  con- 
clusion; and  Boyd  would  not  be  permitted  to  disavow  the  agency 
assumed  by  him,  or  to  allege  his  own  turpitude  to  avoid  the 
payment.  But  no  such  inference  can  be  drawn  in  favor  of  the 
plaintiff  in  this  action;  for  the  evidence  shows  that  he  assented 
to  the  use  of  his  name  with  a  full  knowledge  of  the  falsity  of 
his  claim,  and  of  the  object  to  be  attained.  It  can  not  be 
reasonably  expected  from  one  who  has  thus  lent  his  name  and 
connected  himself  with  a  deliberate  fraud,  to  pursue  a  remedy 
against  a  coadjutor,  for  the  purpose  of  rendering  justice  to  the 
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injured  parfy.  The  sole  object  of  a  suit  by  one  thus  circum- 
stanced, must  be  to  obtain  the  whole  or  a  portion  of  the  illegal 
plunder  to  subserve  his  own  interest.  No  court  of  justice  can 
rightfully  lend  its  aid  to  assist  him  in  such  an  attempt,  not  that 
the  condition  of  the  defendant  is  more  creditable  than  his  own, 
but  because  justice  will  not  undertake  to  determine  to  whom  the 
reward  of  successful  fraud  is  due. 

If  Boyd,  throughout  this  transaction,  had  acted  as  the  mere 
agent  of  Barclay,  and  in  this  character  had  received  the  money, 
it  might  be  difficult  to  distinguish  this  case  from  those  of 
TsnarU  v.  EUiot,  1  Bos.  &  Pul.  3,  and  IbrnurT.  Ruasd,  Id.  295 ;> 
in  the  former  of  which  it  was  decided,  that  a  broker  who  had 
effected  an  illegal  policy  of  insurance,  could  not  setain  the 
money  received  by  him  from  the  tmderwriter,  against  his  prin- 
cipal; and  in  the  latter  case,  a  carrier  who  had  received  the 
payment  for  some  coimterf eit  farthings  sent  by  him  to  a  pur- 
chaser, was  held  accountable  for  the  money  so  received,  to  the 
seller  of  the  counterfeit  farthings.  These  decisions  go  very  far 
to  sustain  the  position,  that  if  the  person  receiving  money  paid 
on  account  of  a  fraudulent  or  illegal  transaction,  is  the  mere 
agent  for  another,  he  will  not  be  permitted  to  go  into  evidence 
of  the  illegal  transaction,  unless  it  is  necessarily  connected  with 
the  implied  contract  on  which  the  action  to  compel  the  payment 
of  the  money  is  founded. 

But  we  think  it  is  clear  from  the  statement  of  the  evidence, 
that  Boyd's  agency  in  this  transaction  was  a  mere  pretense,  used 
for  the  attainment  of  the  money  pretended  to  be  due  to  Baiday 
for  services  never  rendered.  When  collected,  the  money 
not  to  be  paid  to  him,  but,  by  the  terms  of  the  conspirM^, 
to  be  paid,  by  Boyd,  to  the  members  of  the  company.  There 
was  then,  nothing  real  in  the  relation  of  Barclay  and  Boyd  aa 
principal  and  agent;  and  moreover,  the  former  had  no  claim 
whatever  to  the  money  obtained;  for,  according  to  the  stipula- 
tions amongst  his  own  confederates,  the  money  was  to  come  to 
them  and  not  to  him.  To  use  the  words  of  Chief  Justice  Wil- 
mot,  in  GoUin8  v.  Blantem^  2  Wils.  347,  '*  the  manner  of  the 
transaction  was  to  gild  and  conceal  the  truth,  and  whenever 
courts  of  law  see  such  attempts  made  to  conceal  wicked  deeds, 
they  will  brush  away  the  cobweb  varnish  and  show  the  transac- 
tions in  their  true  light." 

In  this  view  of  the  merits  of  this  case,  it  is  clear  that  the  first 
charge  asked  for  by  the  defendant's  counsel  ought  to  have  been 
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giyen.  The  second  and  third  charges  requested,  do  not  seem  to 
be  yeiy  explicit,  and  do  not  call  for  a  particular  examination,  as 
-we  conceive  that  the  opinion  we  have  expressed  will  sufficiently 
indicate  the  rules  which  must  govern  this  case. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


RiOBT!)    OF    PaBTIES    TO    ILLEGAL    OB    FbAUDULBNT    TRANSACnONS.— Ih 

dealing  with  these  traiiBaotiozis,  the  main  motiye  that  aotoates  a  coart  ia  a 
desire  to  disoourage  them.  Lord  Thnrlow  was  of  opinion  that  the  most 
efficient  means  of  attaining  this  object  was  to  place  the  parties  to  these  oon* 
tracts  in  tUUu  quo,  and  thns,  by  unraveling  all  that  had  been  done,  at  the  in- 
stance of  either  party,  to  remove  all  hope  of  gain  from  their  minds:  NeviUU 
V.  Wilkinson,  I  Bro.  Ch.  544.  Bat  it  is  very  donbtful  whether  the  knowl- 
edge by  a  party  to  a  fraud,  that  if  hiB  confederate  break  faith  with  him,  he 
may  have  recourse  to  the  law,  and  by  it  be  replaced  in  his  original  positiooi, 
would  have  a  very  deterrent  influence.  The  more  common-sense  view  has 
been  adopted,  that  these  parties  should  have  no  standing  in  court;  that  the 
sole  reliance  of  the  one  must  be  the  confidence  reposed  that  the  other  shall 
fulfill  his  part  of  the  corrupt  agreement.  In  consonance  with  this,  cases  of 
this  description  are  generally  decided  by  an  application  of  the  maxim  tit  pari 
delicto  potior  est  eoTulitio  d^endentis.  Hieref ore  if  a  fraudulent  or  illegal  con- 
tract is  executory,  a  court  will  refuse  to  enforce  it;  if  executed,  it  will  refuse 
to  divest  the  rights  that  have  accrued  thereby. 

The  most  familiar  instance  of  tins  rule  that  rights  vested  under  a  fraudu- 
lent executed  contract  will  not  be  defeated,  is  afforded  by  that  class  of  cases 
which  hold  that  a  conveyance  executed  with  intent  to  defraud  creditors, 
tliough  open  to  attack  by  them,  will  not  be  set  aside  at  the  instance  of  the 
grantor:  Oabome  v.  Moss,  5  Am.  Dec.  252;  Jackson  v.  MarshaU,  3  Id.  005; 
Rdchart  v,  CasUUor,  6  Id.  402;  Peasiee  v.  Barney,  Id.  743;  Terrel  v.  Cropper, 
13  Id.  309;  Jenkins  v.  Clement,  14  Id.  703;  Sickman  v.  Lapdey,  15  Id.  596; 
Stewart  v.  Kearney,  31  Id.  482;  James  v.  Bird,  Id.  668;  StewaH  v.  IgUhart, 
26  Id.  206;  Oeoige  v.  Williamson,  26  Mo.  190;  Ellis  v.  Htggins,  32  Me.  34; 
Citshwa  V.  Cnshwa,  5  Md.  45;  BroughUm  v.  Broufjhton,  4  Rich.  491;  Murphy 
V.  Hubert,  16  Pa.  St.  Gfli  Huey's  appeal,  29  Id.  220;  Hendricks  v.  Mount,  2 
South.  738;  Effons  v.  Herring,  3  Dutch.  243;  NiclMls  v.  Patten,  18  Me.  231. 
If  the  consideration  of  the  deed  is  illegal,  the  consequence  is  the  same;  thus 
a  grantor  can  not  avoid  his  deed  upon  the  ground  that  its  consideration  was 
the  composition  of  a  felony:  Worcester  v.  Eaton,  11  Mass.  378.  And  so  will 
it  be  if  the  consideration  of  the  deed  is  immoral:  White  v.  Hunter,  3  Fost. 
128.  And  if  money  has  been  paid  in  furtherance  of  an  illegal  imdertaking, 
which  is  in  part  executed,  leaving  part  of  the  money  unexpended,  no  action 
can  be  maintained  to  recover  it:  Perkins  v.  Savage,  15  Wend.  412.  To  thb 
same  effect  that  no  relief  will  be  granted  to  either  party  where  an  illegal  con- 
tract has  been  fully  consummated,  are  OrecTte  v.  Qodfrtiy,  44  Me.  25;  fF%ttov. 
Crew,  16  Ga.  420;  WaUon  v.  TvLsUn,  49  Miss.  569;  Dixon  v.  Olmstead,  31  Am. 
Dec.  629,  and  Black  v.  Oliver,  35  Id.  But  where  the  contract  is  executory  the 
court  will  not  enforce  it.  Thus,  if  a  mortgage  is  given  with  the  intention  of 
preventing  the  enforcement  by  creditors  of  their  claims,  the  mortgagee  will 
not  be  allowed  to  enforce  it;  and  to  attain  this  object  with  the  more  certainty, 
the  mortgagor  will  be  allowed  to  plead  his  own  fraud  in  defense  of  the  action: 
Norri^  v.  Norris,  9  T.  R.  317;  MUler  v.  MarckU,  21  HI.  152;  WestfaU  v. 
/ones,  23  Barb.  9.     And  the  maker  of  a  note  may  defeat  an  action  thereon  by 
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■liowing  that  it  was  ezeoated  with  a  fFaudulemt  intent:  Waiter  v.  HcC^mnko, 
10  Terg.  228;  De  MerreU  v.  Miles,  22  N.  H.  526.  And  so  it  may  be  shown 
that  the  oonsideration  of  a  note  was  illegal:  Wheeler  v.  RusaeU,  17  Man.  2SS; 
Hwver  v.  Petrce,  27  Miss.  627;  McKinnell  y.  Robinson,  3  Mee.  &  W.  435;  and 
so  of  a  bond:  CoUins  v.  Blcuiiern,  2  Wil&  347.  So  far  have  the  conrts  gone 
in  allowing  a  defendant  to  plead  his  own  fraud  in  which  the  plaintifT  has 
participated,  to  defeat  the  enforcement  of  the  contract,  that  where  an  estate 
had  been  conveyed  with  intent  to  defraud  creditors  the  vendor  will  not  be 
allowed  to  recover  the  unpaid  purchase  money,  though  the  fraud  does  not  ap- 
pear from  the  prima  facie  case  made  by  the  plaintiff:  NeUie  v.  Clark,  20 
Wend.  24.  There  is  a  dictum  to  the  contrary,  however,  in  James  ▼.  Bird,  31 
Am.  Dec.  668.  And  so  where  the  action  is  to  recover  the  price  of  goods  fur- 
nished under  a  fraudulent  agreement,  in  which  vendor  and  vendee  partici- 
pated, the  fraud  may  be  pleaded:  Smith  v.  HvJbhs,  10  Me.  71. 

The  case  is  so  much  the  plainer  if  the  fraud  or  illegality  must  appear  from 
the  case  made  by  the  plaintiff  himself.  Thus  no  recovery  can  be  had  upon  aa 
agreement  to  lobby,  which  has  been  performed  by  the  lobbyist:  Powers  v. 
Shmner,  34  Vt.  274;  OUppinger  v.  Hephcaigh,  5  Watts  &  8.  316;  Rose  v. 
Tnua,  21  Barb.  361.  To  the  same  point  that  the  compensation  provided  for 
by  an  illegal  contract  can  not  be  recovered,  are  Badgley  v.  Beale,  3  Watts, 
263;  Dexter  v.  Snow,  12  Cush.  694,  and  FuUer  v.  Dame,  18  Pick.  472.  The  rule, 
as  established  in  Pennsylvania,  is  not  quite  so  broad;  there,  though  it  is  ad- 
mitted that  a  fraudulent  oontract  can  not  be  enforced,  a  defendant  will  not 
be  allowed  to  plead  his  own  fraud;  it  follows,  then,  that  unless  the  foind  ap- 
pears from  the  case  made  by  the  plaintiff,  the  contract  will  be  enforced. 
Thus,  if  the  oonsideration  of  a  bond  is  a  fraud,  and  the  defendant  attempt  to 
show  it,  he  will  be  held  not  protected  by  the  maxim  in  pari  delicto  potior  est 
conditio  d^endentis,  for  by  his  attempt  to  protect  himself  under  the  fraud,  he 
bases  a  claim  for  relief  tiiereon  which  really  makes  of  him  an  actor:  Hen- 
drickson  v.  Evans,  25  Pa.  St.  441;  JSvofis  v.  Dravo,  24  Id.  62;  see,  also.  Sick- 
man  v.  Lapsley,  13  Serg.  &  R.  225;  Stewart  v.  Kecumey,  31  Am.  Deo.  482. 
In  Swann  v.  Scott,  11  Seig.  &  R.  155,  the  same  test  was  applied  to  the  right 
of  reoovery  where  the  defense  was  founded  upon  the  illegally  of  the  oontrac% 
it  being  there  declared  that  the  test  whether  a  demand  connected  with  an 
illegal  transaction  can  be  enforoed  at  law  is  whether  the  plaintiff  requires  the 
aid  of  the  illegal  transaction  to  establish  his  case.  Thus,  if  the  action  is  on  a 
bond  in  the  ordinary  form,  the  defendant  can  not  show  that  it  was  given  upon 
an  illegal  consideration.  The  correctness  of  this  latter  dootrine  appears  very 
doubtful. 

The  principal  exception  to  the  rule  that  equity  will  not  interfere  in  favor 
of  either  party  to  an  illegal  or  frandnlent  oontract  arises  in  cases  where  the 
parties,  though  both  in  fault,  are  not  in  pari  deUeto.  Wherever  the  posi- 
tion of  one  party  is  such  that  he  is  in  a  condition  to  use  oppression  towards 
the  other,  and  he  obtains  from  that  other  a  oontract  beneficial  to  himself  and 
in  fraud  of  the  rights  of  third  persons,  the  former  party  will  be  allowed  to 
rescind  the  contract  and  recover  whatever  he  may  have  paid  over.  An  in- 
stance which  has  arisen  is  the  case  where  a  creditor  has  refused  to  sign  his 
debtor's  certificate  of  bankruptcy,  unless  the  latter  secure  to  him  in  addition 
to  the  proportion  to  which  he  was  entitled  from  the  estate,  a  further  sum. 
There,  if  the  creditor  is  paid  such  sum,  it  may  be  recovered  back  from  him 
by  his  debtor  in  an  action  of  assumpsit:  Smith  v.  Bromley,  Dong.  696.  And 
so  where,  upon  signing  a  composition  deed,  the  creditor  enters  into  a  secret 
agreement  with  his  debtor,  under  which  he  receives  the  tatter's  promissory 
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note  for  the  balance  of  his  debt  unseonred  by  the  deed,  the  debtor  may  re 
cover  from  him  whatever  he  may  have  been  obliged  to  pay  on  the  note  to  an 
indome  thereof:  ffarion  y.  Sil^,  11  Mee.  ft  W.  492;  Smith  v.  Ot^f,  6  Man. 
A  Sel.  160. 

In  like  manner,  if  a  conveyance  with  intent  to  defrand  creditors  is  obtained 
from  an  aged  mother  by  her  son,  in  whom  she  has  implicit  confidence,  work- 
ing npon  her  credulity  and  weakness,  the  conveyance  will  be  set  aside:  Pinch- 
ston  V.  Brovm,  3  Jones'  Eq.  494.  And  if  a  husband  obtain  such  a  conveyance 
from  his  wife,  the  existence  of  the  marital  relation  will  be  sufficient  reason  to 
invalidate  the  conveyance  at  the  instance  of  the  wife:  Boyd  v.  Montagnie^  73 
N.  T.  49$.  In  the  same  way  the  conveyance  of  a  client  to  an  attorney,  though 
with  intent  to  defraud  creditors,  will  be  set  aside  in  favor  of  the  client:  Ford 
V.  Harrington,  16  Id.  285.  And  where  a  creditor  has  availed  himself  of  his 
power  over  his  debtor,  and  has  by  misrepresentation  induced  him  to  make  a 
fraudulent  conveyance  to  himself,  the  debtor  will  be  aided  in  equity,  not- 
withstanding his  fraud:  AiuUn  v.  WinsUm^  3  Am.  Deo.  583,  and  note  601,  in 
which  other  cases  on  the  subject  are  cited.  For  further  instances  in  which 
relief  was  granted,  notwithstanding  that  both  parties  were  acting  fraudu- 
lently, because  not  «n  pari  deUctOf  see  Barnea  ▼.  Brown,  32  Mich.  146;  Oabome 
▼.  WilUanu,  18  Ves.  381;  Cook  v.  Colyer,  2S  Mon.  71;  Freelave  t.  Cole^  41 
Barb.  318,  affirmed  in  error,  41  N.  T.  6)9. 

Relief  will  also  sometimes  be  given  where  the  provisions  of  a  statute,  which 
prohibits  something,  not  of  itself  tncUum  In  se,  are  violated;  for,  in  these 
cases,  where  the  prohibition  of  the  statute  is  directed  against  one  of  the  par- 
ties alone,  and  upon  him  is  affixed  the  penalty  for  a  violation  thereof,  the 
other  will  not  in  general  be  denied  all  relief.  Thus,  if  a  statute  prohibit 
banks  from  making  contracts  for  the  payment  of  money  at  a  future  day  cer- 
tain, and  a  depositor  receives  a  promise  that  his  deposit  shall  be  repaid  on  a 
lay  certain,  though  he  may  not  recover  on  the  express  contract,  because  it  is 
me  forbidden  by  law,  he  may  reoover  in  an  assumpsit:  White  v.  FranHin 
Bank,  22  Pick.  181.  And  if  an  unauthorifled  note  be  taken  from  a  bank  on 
the  sale  of  certain  stocks,  the  vendor  may,  notwithstanding,  recover  the  Talue 
of  the  stocks:  TVocy  v.  TtUmage,  14  N.  Y.  162.  Then,  too,  there  may  be  a 
violation  of  the  statutes  described  by  Lord  Mansfield  in  Smith  v.  Bromlqft 
Doug.  696:  "There  are  other  laws  which  are  calculated  for  the  protection  of 
the  subject  against  oppression,  extortion,  deceit,  etc.  If  such  laws  are  vio- 
lated, and  the  defendant  takes  advantage  of  the  plaintiflTs  condition  or  situa- 
tion, there  the  plaintiff  shall  recover."  Of  this  character  are  the  usury  laws, 
and  therefore  the  party  who  has  paid  usurious  interest  may  recover  the  amount: 
WkeaUm  v.  Hubbard^  20  Johns.  290;  Bi-owning  v.  Morrii^  Cowp.  790. 

Where  money  has  been  paid  to  one  for  the  use  of  another,  he  will  not  be 
allowed  to  set  up  in  defense  to  an  action  for  an  accounting,  that  the  money 
was  paid  on  an  illegal  contract.  Thus,  where  defendant  and  plaintiff  had 
won  money  at  cards,  and  defendant  received  from  the  maker  a  note  for  the 
money,  which  was  subsequently  paid,  the  defendant  can  not  resist  contribu- 
tion: Owen  Y.  Donne,  1  Bailey,  315;  GHUam  t.  Briwa,  43  Miss.  642;  Brooke 
V.  Jfortfn,  2  Wall.  79;  JTarm^r  V.  i^tissef/,  1  Bos.  ft  PuL  296;  TaunU  v.  JCiott, 
Id.  3;  Shourp  v.  Ta^Uyr,  2  Ph.  Ch.  801,  in  idiieh  the  oases  are  gone  over 
very  carefully. 
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Winston  v.  Ewino. 

[1  AiOBAJCA,  129.] 

Ihtkbxst  in  Pabtkkb8Hip  Psofebtt  Liablb  to  tbx  SAnsTAOBOft  or 
THB  Sbpa&atb  Dxbts  of  each  partner,  is  the  interest  of  each  m  the 
property  as  it  stands  after  the  partnership  aooonnts  have  been  settled, 
and  the  demands  of  the  partnership  creditors  provided  for. 

Debtor  of  a  Pa&tnebshif  can  not  be  Gabnishbd  in  an  actioa  brought 
to  I'ccoTer  the  separate  debt  of  one  of  its  members. 

Ereob.  Plaintiff  in  error  waa  garnished  in  the  conrfc  below 
as  a  debtor  of  Alexander  Bell.  In  answer  to  the  sommons, 
plaintiff  admitted  that  he  owed  the  firm  of  A.  &  J.  B.  Bell  the 
sum  of  eighty  dollars.  The  court  based  upon  this  return  an 
order  that  the  garnishee  pay  over  to  the  garnishor  the  sum  of 
forty-five  dollars  and  thirty-two  cents,  as  being  the  interest  of 
Alexander  Bell  in  the  firm  debt. 

Oraham^  for  the  plaintiff. 

Murphy  and  Jones,  contra, 

OoLLDEB,  0.  J.  Several  questions  were  madlf'at  the  argument 
of  this  cause;  but  we  propose  only  to  inquire,  whether  an  un- 
divided interest  of  a  partner  in  a  debt  due  the  copartnership  can 
be  subjected  by  attachment  to  the  payment  of  a  separate  debt 
of  one  of  the  partners. 

It  may  be  regarded  as  a  well-established  principle  of  the  com- 
mon law,  that  the  creditor  of  any  one  partner  may  execute  and 
sell  that  partner's  interest  in  all  the  tangible  property  of  the 
partnership:  3  Bos.  &  Pul.  289.'  In  Heydon  v.  Heydon^  1  Salk. 
892,  it  was  held  by  Lord  Holt,  that  in  an  action  against  one 
of  two  partners,  the  sheriff  must  seize  all  the  goods,  because  the 
moieties  are  undivided;  for  if  he  seize  but  a  moiety  and  sell 
that,  the  other  partner  will  be  entitled  to  a  moiefy  of  that 
moiety,  but  he  must  seize  the  whole,  and  sell  a  moiety  thereof 
undivided.  And  in  Shaver  v.  Whiie,  6  Munf .  113  [8  Am.  Dec. 
730],  the  court  considered  the  law  to  be,  that  on  an  attachment 
for  the  separate  debt  of  one  partner,  the  sheriff  must  seize  all 
the  pai*tuership  effects,  and  sell  an  undivided  moiety,  and  th& 
vendee  will  be  a  tenant  in  common  with  the  other  partner.  It 
has  even  bceu  held  that  as  soon  as  the  execution  is  levied,  the 
partuership  quoad,  the  goods  seized,  is  at  an  end,  and  the  cred- 
itor becomou  tenant  i^i  common  with  the  other  partner;  while 
the  sheriff  has  a  special  property  in  the  goods,  and  may  be  re- 
garded OS  a  legal  agent  for  the  sale.    After  the  sale  has  been 

1.  CAopwofi  ▼.  Koop$, 
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made,  the  vendee  will  be  tenant  in  common  with  the  other  part- 
ner: 2 Swanst.  687;^  3 Bos.  & Pul.  289;  3  Oar.  &T.  309;'  1  Salk. 
392.'  In  8bq)p  ▼.  Harwood^  Cowp.  451,  it  was  laid  down,  that 
as  a  creditor  of  one  partner  who  has  the  partnership  effects 
leried  on,  can  only  have  the  undivided  interest  of  his  debtor,  he 
mnst  take  it  in  the  same  manner  as  the  debtor  himself  had  it, 
and  Bubjecft  to  the  rights  of  the  other  partner.  And  in  Ex  parte 
Smiihf  16  Johns.  106,  the  court  said  where  an  execution  issues 
for  the  separate  debt  of  one  partner,  it  has  been  the  constant 
praotioe  to  take  the  share  which  such  partner  has  in  the  part- 
nership property;  but  it  has  been  settled,  at  least  since  the  case 
of  Fox  Y.  Hanbury,  Cowp.  445,  that  the  sheriff  can  sell  only  the 
actual  interest,  which  such  partner  has  in  the  partnership  prop- 
erty, after  the  accounts  are  settled;  or  subject  to  the  partner- 
ship debts.  The  separate  creditor  takes  it  in  the  same  manner 
as  the  debtor  himself  had  it,  and  subject  to  the  rights  of  the 
other  partner:  See  also  Moody  ▼.  Payne,  2  Johns.  Ch.  548;  WU- 
son  and  CHbbe  ▼.  Conine,  2  Johns.  280;  Ridgeley  y.  Carey,  4  Har. 
&  M.  167. 

The  supreme  court  of  Massachusetts  in  Pierce  ▼.  Jackson,  6 
Mass.  242,  held  that  an  attachment  of  partnership  goods  in  a 
•suit  against  one  partner  for  his  separate  debt,  will  not  prevail 
against  a  subsequent  attachment  of  the  same  goods  in  a  suit 
against  the  partnership.  And  in  Tappan  v.  BlaiedeU,  5  N.  H. 
190,  it  was  decided  that  goods  belonging  to  a  firm  can  not  be 
held  by  attachment  upon  a  writ,  or  by  a  seizure  upon  an  execu- 
tion against  an  individual  partner,  for  his  separate  debt,  so  long 
as  any  debt  remains  due  from  the  company.  All  that  can  be 
taken,  is  the  interest  of  the  debtor  in  the  firm;  not  the  partner- 
ship effects  themselves,  but  the  right  of  the  partner  to  a  share 
of  the  surplus  that  may  remain  after  all  the  debts  are  paid.  To 
the  same  effect  see  Knox  v.  Summers,  4  Yeates,  477;  Doner  v. 
Stauffer,  1  Penn.  198  f21  Am.  Dec.  370];  Church  v.  Knox,  2 
Conn.  514;  Brewster  v.  Hammett,  4  Id.  5^;  Barber  v.  Hartford 
Bank,  9  Id.  407.  And  it  has  been  expressly  adjudged  that  the 
interest  of  one  partner  in  a  debt  due  to  the  partnership  can  not 
be  subjected,  by  process  of  attachment,  to  the  satis&ction  of  the 
separate  debt  of  that  partner,  without  showing  from  the  state  of. 
the  partnership  accounts,  as  between  the  partners,  and  with 
reference  to  the  indebtedness  of  the  partnership,  what  the  right 
or  interest  claimed  amounts  to:  Fisk  v.  Serrick,  6  Mass.  271; 
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Lyndon  y.  Oorham,  1  Gall.  367;  Church  y.  Enox^  2  Conn.  514; 
Brew9ter  y.  Sammett,  4  Id.  540. 

Thus  we  diacoyer  that  the  property  of  a  partnership  may  be 
leyied  on,  by  execution  against  one  of  the  partners,  and  the  in- 
terest of  that  partner  sold  to  satisfy  it.  Yet  the  law  cautiously 
protects  the  interests  of  the  copartners  and  the  cieditors  of  the 
firm,  by  restraining  the  yendee  under  execution  from  appro- 
priating the  property  purchased  to  his  own  separate  use,  until 
the  partnership  accounts  are  adjusted,  and  the  demands  of  the 
joint  creditors  either  paid  or  proyided  for.  It  is  but  sheer  jus- 
tice that  the  estate  of  a  debtor  should  be  held  liable  to  the  pay- 
ment of  his  debts,  no  matter  how  it  may  be  situated,  giving, 
howeyer,  a  preference  to  creditors  who  haye  the  highest  claim 
upon  it.  It  would  be  unjust  if  an  individual  could,  by  invest- 
ing his  estate  in  a  partnership  concern,  defeat  his  separate 
creditors  in  the  collection  of  their  debts;  and  it  would  work 
quite  as  great  injustice,  if  the  copartner,  who  had  acquired  an 
interest  in  that  estate  by  the  connection  in  business,  could  be 
deprived  of  his  lien  upon  it  for  balances  due,  or  to  pay  debts. 
The  law  as  we  have  stated  it,  secures  the  rights  of  all,  and  is 
established  moat  firmly  upon  authority  as  we  have  already  shown. 

But  the  right  to  attach  a  debt  due  the  partnership,  to  pay  the 
separate  debt  of  a  partner,  rests  upon  different  reasoning  than 
that  which  applies  to  the  execution  and  sale  of  the  joint  prop- 
erty. In  the  latter  case,  the  property  is  not  removed  and  can 
not  be  appropriated  till  all  liens  upon  it,  growing  out  of  or  re- 
lating to  the  partnership,  are  discharged — ^while,  in  the  former, 
case,  the  judgment  against  the  ganushee,  if  acquiesced  in, 
changes  the  right  of  property  and  divests  the  copartner's  title 
to  the  property  attached.  This,  we  have  seen,  can  not  be  done 
BO  long  as  the  partnership  accounts  remain  imsettled,  or  its 
debts  unpaid.  In  the  case  at  bar  no  inquiry  seems  to  have  been 
made  into  the  afiiurs  of  A.  &  J.  B.  Bell,  so  that  for  anything  ap- 
pearing to  the  contrary,  the  debt  due  by  the  plaintiff  in  error, 
may  have  been  required  to  pay  balances  due  J.  B.  Bell,  or  to 
enable  him  to  discharge  the  liabilities  of  the  firm. 

It  remains  but  to  add,  that  the  judgment  of  the  drcnit  couit 
is  reversed  and  the  case  remanded. 


Execution  Creditob  or  a  Pabtnxb  seUs  not  the  partnenhip  ehattela^ 
bat  the  partner's  interest  inoumbered  with  joint  debts:  Doner  v.  Staffer,  21 
Am.  Dec.  370;  and  therefore,  becaase  the  specific  chattels  are  not  liable  to 
the  satisfaction  of  the  private  debt  of  a  partner,  neither  are  they  liable  tm 
attachment  for  such  debt:  Morriion  v.  BlodffeU,  29  Id.  653,  and  note. 
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FuQUA  V.  Hunt. 

[1  AfiiHiMi,  197.] 

A  QvABDXAir  MAT  SUB  iiT  H18  OWN  Kahx  for  an  injviy  doa»  to  tiM  pfop- 
ertyol  the  waxd  m  his  possenkm. 

TioTSB  for  a  Blave.  The  deolaration  was  demimed  to  upon 
grounds  that  appear  in  the  opinion.  The  demurrer  was  sus- 
tained in  the  court  below.  % 

Mbdung,  for  the  plaintiff  in  error. 

Hopkins,  contra, 

Obmohd,  J.  We  understand  the  deolaration  to  assert  that  the 
plaintiff  was  in  possession  of  the  slaye»  sued  for  as  guardian^ 
and  that  he  was  depriyed  of  that  possession  by  the  defendant. 
These  facts  are  admitted  by  the  demurrer,  and  it  is  now  insisted 
by  the  counsel  for  the  defendant  in  error  that  they  authorized 
the  ^dgment  of  the  court  below,  on  the  authority  of  the  case  of 
Chf  ▼.  Suiheriand,  5  Port.  508.'  In  that  case  it  was  decided, 
that  "  the  gnardian  must  sue  in  his  own  name,  when  he  has  a 
right  to  the  possession,  or  when  an  injury  is  done  to  the  posses- 
sion; but  when  the  matter  lies  in  action,  the  suit  must  be  in 
the  name  of  the  ward."  Now,  as  the  declaration  in  this  case 
affirms,  that  the  slave  sued  for,  was  taken  from  the  possession  of 
the  plaintiff  as  guardian,  that  case  is  a  direct  authority  to  show 
his  right  to  maintain  the  action,  if  he  sustains  the  allegations  of 
the  declaration  by  proof.  In  Sutherland  y.  Ooff,  the  court  held 
the  guardian  could  not  recover  because  he  sued,  not  for  a  slave 
taken  from  his  possession,  but  for  his  value  as  assessed  by  a  third 
person,  which  the  court  (whether  correctiy  or  not)  considered  a 
mere  chose  in  action.  The  case,  however,  distinctiy  admits, 
that  for  an  injury  to  his  possession,  the  guardian  could  main- 
tain the  action.  We  have  no  intention  of  abandoning  the  prin- 
ciple, which  governs  the  case  of  Sutherland  v.  Ooff,  but  as  the 
pointwas  one  purely  technical,  we  feel  no  disposition  to  extend  the 
principle  to  cases  not  clearly  within  the  reason  of  that  decision. 

Let  the  judgment  be  reversed  and  the  case  remanded. 


Suit  Bbouobt  in  thb  Namx  or  Guabdian,  although  he  dMoribes  him- 
self as  gnazdiaa,  is  hie  suit  and  not  that  of  the  ward:  Dowd  v.  WadnDorth^ 
18  Am.  Deo.  667.  The  action,  which  waa  troTer,  waa  therefore  defeated. 
The  case  ii  exactly  aiinilar  to  the  principal  case,  and  the  deciaion  the  exad 
revene.  It  is  poaaible  that  the  caae  may  be  explained  in  some  degree  by  re- 
membering that  in  North  CSarolina,  the  joriBdictioa  in  whioh  Dowd  v.  Wadt* 
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worth  was  decided,  the  courts  have  asserted  that  to  maintain  trover,  there 
mast  have  been  at  the  time  of  the  conversion  uc»t  only  a  poesessory  right,  but 
alBO  a  right  of  property:  Hostler  v.  SkuU,  1  Id.  583;  while  the  general  rule 
11  thait  poHeanon  will  be  sufficient  to  entitle  one  to  maintain  the  actaon 
i^aimt  a  wrong-doer:  note  to  same  case. 


Rhea  v.  Hughes. 

'  [1  ATiAmKA,  310.] 

OooDFATXOV  AHD  Impbovxmxnt  OF  THE  PoBUO  Lahss  do  not  oiwfcte  an  in* 
terest  sabjeot  to  sale  nnder  execation.  A  mere  permlssiTB  oooapation  is 
never  sabjeot  to  sneh  sale. 

MonoN  for  a  jadgment  against  defendant  as  sheriff  of  Chero- 
kee corintj,  becatise  of  his  failure  to  make  the  money  on  an  ex- 
ecution intrusted  to  him,  in  favor  of  plaintiff  and  against 
Robert  Bell.  On  the  trial  of  an  issue  framed  under  the  direc- 
tions  of  the  court,  it  appeared  that  Bell,  at  the  time  the  execu- 
tion issued,  was,  and  for  seyeral  years  had  been,  in  the  occupa- 
tion of  a  tract  of  land,  parcel  of  the  public  domain;  that  he  had 
improved  the  tract,  cleared  about  ninety  acres,  built  a  house 
thereon,  etc.  The  value  of  these  improvements  was  estimated 
at  four  or  five  hundred  dollars.  The  jury  was  instructed  that 
such  improvements  were  not  the  subject  of  sale  on  execution. 

J.  L.  Martin^  for  the  plaintiff  in  error. 

Hopkins^  contra, 

GoLDTHWATTE,  J.  The  facts  of  the  case  present  a  question  en- 
tirely novel;  and  no  authorities  bearing  directiy  on  it,  have  met 
our  views.  It  can  not  be  denied,  that  the  possession,  or  rather 
occupation,  by  Bell,  of  the  public  land,  in  the  manner  shown 
by  the  records,  is,  to  some  extent,  beneficial  to  him,  and  we  are 
fully  aware  that  an  interest  of  this  description  is  frequentiy  the 
subject  of  purchase  and  sale.  But,  it  is  not  such  an  interest  as 
is  capable  of  being  sold  by  an  execution.  It  is  neither  an  estate 
by  sufferance,  at  will,  or  for  years,  nor  can  the  continued  occu- 
pation of  the  land  ever  operate,  so  as  to  create  a  legal  title.  The 
settier  has  no  permission  from  the  government  to  enter  on  the 
lands;  and  any  improvement  made  by  him  may  inure  to  the  ben- 
efit of  another,  and  must,  if  any  other  person  than  himself  pur- 
chases the  land  from  the  United  States.  It  is  true,  he  has 
hitherto  been  permitted  to  remain,  unmolested,  in  his  occupation; 
nay,  fuiiher,  by  the  enactment  of  the  pre-emption  acts  of  con- 
gress, he  is  ihe  only  person  permitted  to  purchase  the  land 
during  a  limited  i>eriod;  but  this  right,  or  rather  privilege,'  he 
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can  not  transfer  to  another,  and  it  ceases  to  himself,  whenever 
he  parts  from  the  occupation  by  any  agreement  in  any  way  or 
manner  whatsoever:  Pre-emption  act  of  1838.  His  interest, 
then,  in  the  land  is  a  mere  permission  to  occupy  it,  personal  to 
himself  and  not  capable  of  transfer,  so  as  to  give  any  legal  right 
to  any  other  person.  As  well  might  an  individual  who  is  per- 
mitted by  charity  to  occupy  a  room,  or  a  house,  be  said  to  have 
a  possession  capable  of  being  sold  under  execution. 

The  value  which  is  attached,  in  common  estimation,  to  an  im- 
provement of  the  description  stated,  arises  solely  from  the 
Imowledge  of  the  liberality  which  has  hitherto  been  exercised  by 
the  government  to  this  class  of  settlers;  but,  though  a  mere  ex- 
pectation of  a  benefit,  may  be  the  subject  of  sale  by  him  who 
looks  forward  to  the  event;  such  an  expectation  has  never  been 
supposed  to  be  the  subject  of  execution  at  law. 

The  only  doubt  which  has  arisen  on  this  case,  grows  out  of 
the  fact,  that  we  have  heretofore  held,  that  an  occupation  of 
this  description,  could  be  protected  by  the  action  of  trespass, 
but  this  doubt  vanishes  when  we  consider,  that  many  legal  es- 
tates in  possession  are  not  the  subject  of  sale.  Such  for  exam- 
ple, are  the  possessions  of  lands  by  executors  and  guardians. 
And  it  is  conceived,  that  no  case  of  mere  permissive  occupation, 
when  the  same  can  not  ripen  into  a  legal  estate,  will  create  such 
an  interest  as  can  be  sold  under  execution.  We  are  not  unaware 
of  the  decisions  in  the  courts  of  a  sister  state,  in  which  it  has 
been  held,  that  possession  is  an  interest  in  land  which  is  bound 
by  a  judgment,  and  may  be  sold  under  execution:  Jackson  v. 
Parker,  9  Cow.  73,  and  cases  there  cited;  but,  we  consider  that 
principle  as  not  reaching  the  present  case,  or  any  other,  within 
the  rule  just  laid  down — ^that  a  mere  permissive  occupation  is 
not  the  subject  of  sale  by  execution.  We  arrive,  then,  at  the 
oonclusion,  that  the  charge  asked  ought  not  to  have  been  giveUp 
and  that  the  instructions  to  the  jury  are  free  from  error. 

Let  the  judgment  be  affirmed. 


FblNOB  V.  GOMMEBOIAL  BaNE   OF   GoLTTMBIB. 

[1  ATiAWAMa,  341.] 

CoBPOBATioN  IS  NOT  RsQuiBED  TO  Pbovs  ITS  Incorpobation  Under  the 
plea  of  the  general  iaaue. 

AssuicpsiT.  Non  assumpsit  pleaded.  The  court  below  held 
that  the  plaintiff,  defendant  in  error,  was  not  held  to  proof  of  its 
corporate  character. 
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DunUy  for  the  plaintiff  in  error. 
Campbell^  contra. 

Obmotxd,  J.  There  han  been  great  contrariety  of  decision  on 
the  point  presented  in  t:iis  case,  and  names  of  equal  weight, 
appear  to  be  arrayed  on  both  sides  of  the  question.  We  must, 
therefore,  decide  the  question  on  principle.  Applying  the  well- 
established  rales  of  pleading  to  the  question,  there  would  not 
appear  to  be  much  difficulty  in  it.  There  is  no  rule  of  pleading 
more  uniyersal,  than  that,  by  pleading  to  the  merits,  the  defend- 
ant admits  the  capacity  of  the  plaintiff  to  sue;  and  no  reason  is 
perceived  why  a  corporation  should  be  placed  on  a  different 
footing  in  this  particular,  from  a  natural  person.  The  most  an- 
cient authorities  of  the  common  law  do  not  appear  to  recognize 
any  distinction.  Thus,  in  the  case  of  The  Mayor  and  Burgesses 
of  Stafford  ▼.  BoUon,  1  Bos.  &  Pul.  40:  where,  on  a  trial,  on  the 
plea  of  not  guilty,  the  court  had  directed  a  nonsuit,  because 
there  was  a  variance  between  the  siyle  of  the  corporation,  in  the 
declaration,  and  the  charter  which  was  produced,  on  the  trial: 
on  a  motion  for  a  new  trial,  the  court  of  common  pleas  set  aside 
the  nonsuit,  on  the  authority  of  Broke,  and  the  year  books. 
Chief  Justice  Eyre  says:  "  If  it  can  not  be  denied,  that  this  va- 
riance might  have  been  pleaded  in  abatement,  it  decides  this 
question.  The  arguments  on  the  part  of  the  defendant,  go  to 
show  that  it  ought  to  be  in  bar.  A  corporation  is  a  mere  crea- 
ture of  the  crown,  having  no  existence,  but  what  is  derived  from 
its  name.  On  strict  reasoning,  therefore,  I  should  be  inclined 
to  think,  that,  if  a  corporation  sued  by  a  name  which  did  not 
belong  to  it,  it  would  be  as  nothing.  In  the  case  of  a  mistake 
in  the  name  or  description  of  an  existing  person,  having  a 
right  to  sue,  it  may  be  pleaded  in  abatement.  But  the  case  in 
Broke,  Misnomer,  93,  seems  to  put  a  corporation  in  the  same 
situation  with  a  natural  person,  as  to  pleas  in  abatement,  where 
it  is  said,  in  an  action  by  a  corporation,  or  a  nataral  body,  mis- 
nomer of  one  or  the  other,  goes  only  to  tLe  writ:  but  to  say  that 
there  is  no  such  person  in  rerum  natura,  or  no  such  body  politic, 
this  is  in  bar;  for  if  he  be  misnamed,  he  may  have  a  new  writ 
by  the  right  name;  but  if  there  be  no  such  body  politic,  or  such 
person,  tiien  he  can  not  have  an  action:  22d  ed.,  4th  C.  34. 
Here,  there  was  a  corporation  of  nearly  the  same  name,  and  I 
think,  therefore,  on  authorities,  that  the  nonsuit  was  erroneous." 
Booke,  J.,  said,  "  I  think  we  ought  not  to  be  more  strict,  than 
they  were  in  the  days  of  the  year  books."    See  also,  the  notes 
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of  Sergeant  WiUiams,  to  the  case  of  MUer  y.  Spateman^  1  Sannd. 
617.'  From  this  authority,  therefore,  it  would  seem  that  if  there 
be  no  such  cori>oration,  the  defendant  should  plead  in  bar,  nui 
tid  corporation;  or  if  there  be  a  yariance  between  the  true  name 
of  the  corporation,  and  the  one  in  which  the  suit  is  brought, 
that  advantage  must  be  taken,  hy  plea  in  abatement. 

The  authorities  referred  to  by  the  plaintiff,  rest  for  support 
principally  on  the  case  of  Henriqu£8  t.  The  Duioh  West  India 
Company,  2  Ld.  Baym.  1582;  but  an  examination  of  that  case 
will  show,  that  the  point  was  not  decided.  It  was  a  writ  of 
error  from  the  common  pleas.  Two  errors  were  relied  on:  that 
there  was  no  sufficient  warrant  of  attorney,  to  execute  a  bail 
bond,  upon  which  judgment  had  been  entered,  in  the  common 
pleas;  and  that  costs  were  improperly  rendered.  The  court  re- 
yersed  the  judgment  as  to  the  costs,  and  affirmed  it  as  to  the  resi- 
due. From  this  judgment  a  writ  of  error  was  prosecuted  to 
the  house  of  lords,  where,  in  addition  to  the  errors  assigned  in 
the  king's  bench,  it  was  insisted  that  no  recognizance  in  Eng- 
land, could  be  giyen  to  the  Dutch  West  India  company;  for, 
that  the  law  of  England  would  not  take  notice  of  any  foreign 
corporation:  nor  could  they  maintain  an  action  at  common  law, 
in  their  cori>orate  name;  but  must  sue,  if  at  all,  in  the  name  of 
the  persons  comprising  the  company.  To  this,  it  was  answered, 
by  counsel,  that  the  plaintiffs  were  estopi>ed  by  their  recogni- 
sance, to  say  there  was  no  such  company;  and  where  an  action 
is  brought  by  a  corporation,  they  need  not  show  how  they  were 
incori>orated.  But  upon  the  general  issue  pleaded  by  the  de- 
fendants, the  plaintiffs  must  proye  they  are  a  cori>oration.  In 
a  note  to  the  case,  the  reporter  says:  ''  And  upon  the  trial,  Lord 
Chancellor  King  told  me,  he  made  the  plaintiffs  giye  in  evidence 
the  proper  instruments  whereby,  by  the  law  of  Holland,  they 
were  effectually  created  a  corporation  there."  The  judgment  of 
the  king's  bench  was  affirmed. 

It  is  yery  certain  that  the  point  under  discussion  did  not,  and 
could  not,  arise  in  judgment,  either  in  the  king's  bench  or 
house  of  lords.  And  this  case  is  no  authority  in  support  of 
the  position  that  the  plaintiffs,  under  the  general  issue,  must 
proye  their  corporate  character,  unless  it  can  be  considered  that 
the  statements  of  counsel,  argiiendo,  or  the  loose  note  of  the 
reporter,  as  to  what  Lord  King  told  him  took  place  on  the  trial, 
in  the  common  pleas,  can  be  so  considered. 

On  reference  to  the  report  of  the  same  case  in  the  common 

1.  MtUor  y.  SpaUman,  I  Sttond.  889. 


776  Prince  v.  Com'l  Bank  of  Columbus.     [Alabama^ 

pleas,  1  Stra.  612,  it  does  not  appear  that  the  point  arose  in  the 
case.  We  are  not  informed  what  the  defendants'  pleas  were. 
The  action  was  on  a  covenant  to  pay  money  borrowed  of  the  oomr 
pany;  and  the  report  says,  that  upon  the  trial  it  appeared,  the 
money  was  borrowed  at  Amsterdam,  in  Holland,  and  by  the 
covenant,  was  to  be  paid  in  bank  there,  and  that  this  com- 
pany had  never  sued  by  this  name  before,  or  even  had  any  par- 
ticular name  given  them  by  any  act  of  the  states;  but  upon  the 
dissolution  of  an  old  West  India  company  it  was  declared,  that 
there  should  be  still  a  general  West  India  company,  the  mem- 
bers of  which  should  be  privileged  to  trade  to  the  West  Indies, 
and  that  all  others  should  be  prohibited.  Two  points  were 
made:  1.  Whether  these  articles  could  be  sued  in  England; 
2.  Whether  this  was  a  good  name  for  the  company  to  sue  by;  and 
the  court  decided  in  favor  of  the  plaintiff  on  both  points.  We 
are  not  informed  who  offered  the  testimony:  whether  the  plaint- 
iff, in  support,  or  the  defendant,  to  defeat  the  action.  And  it  is 
most  certain,  that  the  case  does  not  show  that  the  point  arose 
in  judgment.  Neither  are  the  authorities  of  those  courts  who 
have  held  such  proof  necessary,  always  consistent  with  each 
other.  In  8  Johns.  373,^  the  court,  in  a  brief  note,  say  ^'the 
rule  seems  to  be,  that  when  a  corporation  sues,  they  must,  at 
the  trial  under  the  general  issue,  prove  that  they  are  a  corpora- 
tion." Tet  we  find  that  in  the  case  of  The  Overseers  of  the  Poor 
V.  Whitman,  15  Id.  208,  the  same  court  held,  that  "  the  ob- 
jection, that  the  plaintiffs  had  not  proved  that  they  were  over- 
seers, was  properly  overruled.  They  sue  in  that  capacity,  and 
are  described  as  such  in  the  proceedings;  and  this  was  admitted 
by  the  plea  of  the  general  issue."  And  in  the  case  of  the  Bank 
of  Avbwm  V.  Aikin,  18  Id.  137,  it  was  held,  that  nxd  tid  corpora- 
tion  was  a  good  plea  in  bar.  And  again,  in  a  case  between  the 
same  parties,  19  Id.  300,  the  court  held,  it  was  not  a  good  plea, 
on  the  ground,  that  matter  could  not  be  pleaded,  which  the 
plaintiff,  under  the  general  issue,  was  bound  to  prove. 

It  may  be  added,  that  all  the  analogies  in  similar  cases,  axe 
in  favor  of  the  view  taken  by  the  counsel  for  the  defendant  in 
error.  Thus,  an  administrator  is  not  required,  under  the  plea 
of  non  assumpsit,  to  prove  his  authority  to  sue:  Worsham  v. 
Oreer,  Adm'r*  4  Port.  441;  Wms.  Ex.  1192;  11  Mass.  313.' 
So  the  right  to  sue  in  the  courts  of  the  United  States,  is  admitted 
by  a  plea  to  the  merits:  1  Pet.  498.*    And  upon  the'  whole, 

1.  Jackton  t.  Phmb^  8  JoluiB.  878. 
%  Wcttkam  T.  Ooar,  8.  Lanffdon  t.  PotUr,  4.  lyWoifr,  RabamJL 
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we  axe  of  opinion,  that  although  some  ooorta  of  the  highest 
anthoxitj  in  this  country  haye  held  the  doctrine  contended  for 
hj  {he  plaintiff  in  error,  the  conyerse  of  the  proposition  is  the 
better  law;  better  sustained  by  authority;  more  consonant  to  the 
philosophy  of  pleading,  and  upheld  by  analogous  principles. 
In  the  case  of  Lucas  y.  The  Bank  of  Oeorgia^  2  Stew.  160,  this 
court  remarked,  ''it  was  certainly  a  part  of  the  proof  of  the 
plaintiff  below,  to  make  out  his  right  to  sue,  by  adducing  eyi- 
dence  as  to  a  cori>orate  character;"  but  the  question  before  the 
court  was  not,  whether  the  plaintiff  must  make  such  proof;  but 
whether  the  proof  -  in  the  cause  was  sufficient  to  establish  the 
cori>orate  character  of  the  plaintiff;  and  as  the  court  held  it  to 
be  sufficient,  the  other  question,  as  it  was  not  made  in  the  court 
below,  and  not  presented  on  the  record,  did  not  arise.  We  do 
not,  therefore,  consider  the  opinion  then  expressed,  to  be  the 
judgment  of  the  court;  and  binding  as  a  precedent. 

Our  conclusion  is,  that  there  is  no  error  in  the  judgment  of 
the  oourt  below,  and  it  is  therefore  affirmed. 


MoRae  v.  Kennon. 

[1  Alabaica,  39S.] 
ACKXOWLIDOICIIIT    OV   iNDXBTXDNEfSS   MaDK    TO   A    FORMSB   IhDOBSH   of 

a  note  by  the  maker  thereof  will  inure  to  the  benefit  of  the  preecpt 
holder.  Sooh  acknowledgment  would  be  available  though  made  to  a 
stnuiger. 

Axmox  on  a  promissory  note  by  the  last  indorsee  against  the 
maker.  The  plaintiff  introduced  eyidence  to  show  that  subse- 
quentiiy  to  the  indorsement  of  the  note  to  him,  the  defendant 
had  acAmowledged  his  liability  thereon  to  one  Eidler,  a  former 
indorsee  of  the  note.  Plaintiff  asked  the  court  to  instruct  the 
jury  that  proof  of  such  acknowledgment  would  entitle  plaint- 
iff to  its  verdict.  The  court  refused  to  so  instruct,  but  charged 
that  an  acknowledgment  to  a  holder  of  negotiable  paper  by 
its  maker  would  inure  to  the  benefit  of  any  subsequent  holder. 
The  other  facts  appear  from  the  opinion. 

Peck  and  Clark^  for  the  plaintiff  in  error. 

Porter,  contra. 

Obmohd,  J.  The  charge  asked  for,  should  have  been  given  by 
the  court,  as  it  is  fully  within  the  reason,  if  not  the  letter  of  tlie 
decision  of  this  court,  when  the  case  was  last  here.    The  ai»- 
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knowledgment  supposed  to  be  made  by  the  defendant  in  error, 
to  the  witness  Fuller,  who  had  once  held  the  note  by  indorse- 
ment, must  inure  to,  and  is  in  effect,  an  acknowledgment  in 
ttkYOT  of  the  plaintiff  in  error,  who,  by  the  indorsement  of  Fuller, 
had  become  invested  with  all  the  interest  of  Fuller  in  the  note. 
This  yery  question  was  endeavored  to  be  anticipated  by  this 
court,  when  the  case  was  last  here.   Thus  it  is  said:  **  It  was  not 
objected  in  the  county  court,  that  an  acknowledgment  made  to 
Fuller  would  not  inure  to  the  defendant  in  error;  yet,  as  it  is 
possible  the  question  may  be  made  upon  another  trial,  it  may  be 
proper  to  remark  that,  if  a  promise  or  acknowledgment  is  made  to 
the  holder  of  indorsed  paper,  any  party  to  it,  who  may  afterwards 
take  it  up,  may  avail  himself  of  such  acknowledgment  or  prom- 
ise, and  maintain  an  action  against  the  party  making  it." 

The  only  difference  between  the  facts  here  supposed,  and  the 
facts  as  they  were  shown  to  exist,  at  the  last  trial,  is,  that  when 
the  acknowledgment  was  made  by  the  defendant  to  Fuller,  he 
was  not  the  actual  holder  of  the  paper.  But  how  can  this  affect 
the  question — ^the  admission  was  of  the  existence  of  a  fact,  which 
would  have  been  evidence  against  him,  if  made  to  a  stranger, 
and  certainly  can  lose  none  of  its  force,  by  being  made  to  one, 
to  whom  he  might  be  responsible.  An  acknowledgment  of  lia- 
bility to  pay  the  note,  must  be,  to  pay  it  to  whoever  is  entitled 
to  receive  it. 

It  is  to  be  lamented  that  a  case  of  such  small  importance  as 
this,  should  have  been  productive  of  so  much  litigation — so 
much  expense  to  the  parties — ^vexation,  and  delay.  G^reat  as  our 
desire  is  to  avoid  such  consequences,  we  can  go  no  further  than 
to  decide  the  precise  question  before  us.  We  can  not  anticipate 
the  future  aspect  of  the  case  and  provide  for  it  in  advance.  We 
hope,  however,  that  the  case  is  now  at  rest. 

Let  the  judgment  of  the  court  below  be  reversed  and  the  cause 
be  remanded  for  another  trial,  in  conformity  with  this  and  the 
previous  opinions  expressed  in  this  cause. 


INDEX  TO  THE  NOTEa 


AoKVOWiJDOKEiiT  by  mortgagor,  effect  on  mortgagee,  360. 
AoMcnanuTOB  akd  Exioutob,  lease,  liability  on,  210. 
Aanrr,  aetion  by  principal  on  note  payable  to,  140. 

farm  of  contract  rendering,  personally  responsible,  4S» 

fonn  of  deed  by,  178. 

general  powers  of,  relates  to  specific  purpose,  450. 

of  agent,  liable  to  principal,  316. 
▲mbtdiobnt  of  pleadings  after  or  during  trial,  168. 

of  pleadings  classified,  158. 

of  pleadings,  discretion  of  court  regarding,  168. 

of  pleadings  in  equitable  suits,  160. 

of  pleadings  must  not  change  cause  of  action,  168. 

of  pleadings,  statutory  regulation  of,  158. 

of  pleadings  to  change  action  ex  delictu  to  ex  eonirae^  100. 

of  pleadings  to  change  cause  fr^m  assumpsit  to  account 

of  pleadings  to  change  cause  from  assumpsit  to  debt,  168. 

of  pleadings  to  change  cause  from  debt  to  case,  150. 

of  pleadings  to  change  cause  from  trover  to  assumpsit,  IOOl 

of  pleadii^  to  change  real  action  to  torcible  entry,  160L 

of  pleadings  to  include  cause  barred  by  statute,  160. 

of  pleadings  to  include  more  land,  159. 

of  pleadings  under  the  codes,  160. 
Aprmi!incB8HiP,  infant,  liability  under  control  of,  688. 

Infant  may  enter  into  contract  of,  638. 

babait  must  be  party  to,  639. 

in&mt's  right  when  contract  of,  is  rescinded,  689. 

liability  of  parties  for  work  done  under  invalid  artldM  of^ 

parents'  liability  under  contract  of,  538. 
AiTAOHMiiiT,  of  moneys  in  hands  of  clerk  of  oonrt,  068. 
Atiobkxt,  abandonment  of  action  by,  03. 

action,  liability  for  dismissing,  93. 

action,  liability  for  error  or  negligence  in  proaeontioei  91b 

damages,  measure  of,  against,  96. 

default,  may  waive,  93. 

degree  of  skill  required,  90. 

error  in  instituting  suit,  liability  for,  92. 

error  in  suing  in  wrong  jurisdiction,  92. 

Ignorance  of  rules  of  practice,  92. 

Judgment,  neglect  to  proceed  after,  94. 

Judgment,  no  power  to  satisfy  without  payment,  Oi. 

law,  misconception  of,  when  renders  liable,  90. 
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Arornkt,  liabQitj  of,  for  dei^  or  partner,  94. 
liability  of,  for  neglect  or  want  of  skill,  89. 
liability  of,  for  other  attorney  employed  by  him,  04,  Sit. 
liability  of,  for  taking  inanfficient  eeonrity,  96. 
mistake  of  law  by,  90. 
n^loct  in  bringing  snits,  91. 
neglect  in  presenting  or  oollecting  demands,  91. 
negligenoe,  question  of,  is  for  the  jnry,  90. 
power  to  compromise,  93.  ^ 

statntes,  ignorance  of,  deemed  inezoasable,  91. 

BanjODTT,  deUvery  of  wheat  to  be  paid  for  in  floor,  216b 
Bavk,  acceptance,  doty  of  to  present  paper  for,  310l 

agency  of,  for  collection,  how  constitnted,  907. 

cashier,  note  payable  to,  379. 

oolleotion  by,  no  lien  against,  for  pajrment,  313b 

collection,  degree  of  accountability  for,  307. 

collection,  indorsement  for,  and  its  effect,  307* 

collection,  taking  bills  for,  307. 

correspcmdents,  liability  for,  314L 

damages,  measure  of,  in  actions  againsti  317* 

demand  for  payment,  doty  of,  to  make,  310. 

dishonor,  duty  to  give  notice  of,  311. 

dishonor,  to  whom  notice  of,  mnst  be  given,  311. 

duty  of,  to  charge  parties  by  demand  and  notice,  309l 

doty  of,  with  respect  to  bills  indorsed  for  coUoetiony  308b 

instmotions  to,  liability  for  disregarding,  300. 

UafaOity  of,  for  moneys  collected,  313. 

liability  of,  for  neglect  of  its  notary  or  ooErespoodsnt^  811b 

liability  of,  on  paper  indorsed  for  collection,  306. 

liability  of,  on  paper  transmitted  to  anoUwr  bank»  81ii 

making  note  payable  at,  308. 

negligence,  lialnlity  for,  309. 

negligence  of  its  notary  or  corrapoodsnl^  818b 

notary,  liability  for,  313. 

payment,  in  what  may  reoeiTe,  ZISL 

payment  made  by  mistake,  317. 

servants,  liability  for,  313. 

snbagent  of,  liable  to  principal,  316b 

soit,  not  required  to  bring,  312. 

usage  of,  309. 
BouKDABT,  evidence  concemii^,  106b 

which  to  control,  106. 

Cattle,  right  to  distrain,  00. 

Chsok,  payment  in,  when  invalid,  286. 

CoLULTBRAL  SscuBiTT,  diligence  required  of  holder  ol^  46L 

faUure  of  holder  to  present  for  payment,  462. 
CoNsiDEaATioN,  promiac  without,  is  void,  222. 
CoNTRAOT,  by  intoxicated  person,  363. 

fraudulent  or  illegal,  if  executed,  court  will  not  inftecfira,  7B& 
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OoREAcr,  frnndolent  or  illegal,  if  executory,  court  will  not  enforce,  766w 

fimadalent  or  immoral,  money  paid  under,  can  not  be  reooverod,  7tBb 

leiciHion  of,  what  essential  to,  68. 

to  ooniray,  heim  must  sne  on,  383. 

to  lobby,  no  recovery  can  be  had  on,  766. 

to  render  lenrioes,  damages  if  employer  refosea  to  aooepl^  SOdii 
OOBPOBaTXON,  charter  of,  is  a  contract,  69. 
Go-TSXAXT,  action  of  trespass  by  one  against  another,  877* 

HaMAaw,  attorney,  measnre  of,  in  actions  against^  M» 

for  co^eotanJ  loss  of  profits,  257. 

lor  expenses  inoorred,  257. 

for  loss  of  profits,  257. 

measupe  of,  for  breach  of  eontvact,  267,  206. 

measnre  of,  for  refosing  to  employ  a  person,  206. 

trsUo  in  trespass,  when  not  allowable,  176. 
DiOBBi,  opening  after  enrollment,  362. 
l>BiDy  delivery  essential  to,  620. 
DifinmoN,  of  by-laws  of  municipality,  631. 

of  ordinanoes  of  municipality,  631,  632. 

d  regulations  of  municipality,  631. 

of  usurped  power,  261. 
DiuoEircB,  required  ot  holder  of  paper  indorsed  for  ■eooiliy,  4SL 
DiTOBOi,  for  past  ofienses,  statute  authoriziug,  178. 
DowKR,  divested  by  mortgage,  when,  418. 

Squitt,  when  will  interfere  between  parties  to  fraud,  768w 

when  will  interfere  between  parties  to  unlawful  contraoli  787* 

ExxuuTiON,  description  of  land  in  levy,  621. 
sale  under  junior,  title  of  purchaser,  394b 

Fmrci,  at  common  law  ueed  not  be  made  to  keep  out  othon'  Ciltlai  8iL 
Feauih  defendant  may  plead  his  own,  when,  766. 

suit  to  recover  share  in  proceeds  of,  765. 
Fraduvoit  Convetancb,  grantor  can  not  attack,  766. 

iHDOBSKauufT,  parol  evidence  to  vary  effect  of,  434. 
IiTDOBSER,  diligence  required  to  ascertain  residence  of,  284. 

when  may  be  sued  aa  a  maker,  433. 
brvAMT,  affirming  himself  of  full  age,  147. 

apprentioeship,  contract  of,  538-9. 

recovery  by,  when  he  avoids  contract  after  partly  perfotmiiig  lt| 
laiJUNonov,  against  fradulent  simulation  of  trade-mark,  873. 

against  Ubel,  871. 

against  publishing  newspaper  of  same  name  as  oomplalnABt^  878b 
Ihbanitt,  may  be  proved  in  avoidance  of  deed,  565. 
brauBAVCB,  property  destroyed  by  exploding  gunpowder,  201. 

property  destroyed  to  arrest  a  fire,  261. 

to  avoid  another  policy  must  be  valid,  73. 

JuDOMZicT,  against  assignee,  when  binds  assignor  who  has  ntilaad 
terest,723. 
against  trustee,  when  binds  cestui  que  truatf  722. 
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Jvsr,  impMeblog  fwdiot  o^  hy  affidavit^  016. 

Twdlot  obfteined  by  taking  one  twelfth  of  aggregite  mamm^  nc 


Lakblobb  AiTD  Tkbtamt,  lien  of  landlord*  wlian  not  fa  pifaUa  fai«i|^ 

rent»  ri^^t  to,  panea  by  tale  of  Umdt  890. 
Laboint,  hy  finder  of  loat  property,  646. 
LwisuLTUBE,  delegation  of  power  to  mnniiBipali^t  tt2L 
Ldil,  injnnetion  against,  871. 

privileged  communicationa,  249. 
LuxATio,  oontraota  with,  axe  voidable,  416. 

gnardian*a  claim  against,  410. 

Majobitt,  when  act  of  is  valid,  227. 

ICaxjciovs  Pbosioution,  action  for,  when  aalntainaUab  ISQL 

in  ooort  having  no  jurisdiction,  237. 
Mabwtid  Wombn,  choees  in  action  o(  when  beooms  hnsibaadli^  MflL 
HoBTOAOB,  aoknowlodgment  to  rebat  preanmpfcioa  of  pafnn^  ISH 

cancellation  of  record,  e£fect  of,  200. 

merger  of,  with  equity  of  redemption,  362. 

parol  evidence  to  show  that  a  deed  is,  218. 

presumption  of  payment  of,  359. 

relief  against  satisfaction  of,  acknowledged  bj  mfataka^  Ut. 

statute  of  limitations,  effect  of,  upon,  850. 
HunoiPAL  CoBPOBATiOMS,  and  person  leaving  sUeei  oat  of  lepsk^  «a 
in  pari  delicto,  40. 

by  law  of,  defined,  631,  632. 

can  not  punish  what  state  authorises,  648. 

oharter  of,  includes  implied  and  eoLpreos  poiwen, 

oharter  of,  is  its  organic  law,  627. 

eharter  of,  limits  its  powers,  627. 

oharter  of,  to  be  strictly  construed,  628. 

oonstmotion  of  charter  of,  629. 

delegation  of  legislative  powers  to^  682. 

fines,  power  to  impose,  640. 

forfeitures,  power  to  impose,  640. 

general  laws  of  state,  prevail  over  oHJnaiHws^ 

impounding  animals,  640. 

indemnity  recoverable  from  one  leaving  street 

offenses,  power  to  define  and  punish,  641. 

ordinances  axe  subordinate  to  general  laws,  628L 

ordinances  authorizing  sale  of  property,  686. 

ordinances  can  not  impair  obligation  of  oontnol^ 

ordinances  can  not  operate  ex  poet/aeto,  628. 

ordinances,  certainty  required  in,  635. 

ordinances  concerning  public  amusements,  688. 

ordinances  contravening  common  right,  686. 

ordinances  creating  monopoly,  687. 

ordinances  defined,  631,  632. 

ordinances  defining  and  punishing  offonsea,  641. 

ordinances,  general  limitationa  on  power  to  enaol^ 

ordinances  granting  right  to  obstruct  highway,  68B. 
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MuxidPAL  OoBFOK^noira,  ordliiMioes  imposing  final,  pmaltiti^  aad  teMt- 
ores,  040. 

ordinanoes,  instanoM  when  lield  reMonable,  883,  88& 

ordinanoea,  inntanw  when  held  nnreaaonable,  884,  680. 

ordinanoee  lioeoaing  trades  and  employments,  688b 

ordinances  must  be  confined  to  local  govenunent^  680,  6tti 

ordinanoes  must  be  consistent  with  ooostitation  and  ]awa» 

ordinances  most  be  reasonable  and  impartial,  688. 

ordinances,  power  to  enact,  need  not  be  express,  629. 

ordinances  prohibiting  taking  of  fish,  686. 

ordinances  prolwbiting  railroad  from  operating  doablt 

ordinances  regulating  burial  of  dead,  686. 

ordinances  regulating  markets,  638. 

ordinances  regulating  trade,  637. 

ordinances  requiring  licenses,  687,  689. 

ordinances  restraining  trade,  637. 

ordinances,  scope  of,  differs  from  that  of  ganflnl  laiwi^  680l 

ordinances,  specific  grant  limits  goneral,  088. 

power  of,  classified,  627. 

power  of,  general,  how  limited,  629. 

power  of,  inoidental,  627. 

power  of,  legislation  on  general  subjects,  680l 

power  o(  to  disoriminate  between  resident  amd 
648. 

power,  specific  grant  of,  limits  gsnsral,  629. 

power  to  grade  streets,  659. 

power  to  license  must  be  clearly  conferred,  680. 

resolntions  of,  whether  they  differ  from  ordlnanoss^  OIL 
MmaoB,  intent  to  kill,  whether  e«ential  to,  880. 

of  slave  by  his  master,  880. 

NiauomoB,  attorney  when  liable  for,  89-00. 
oontribntoiy,  280. 
of  infant  or  his  parents,  280. 

OsDiVAiroaB,  of  mnnidpality,  Hmitatiwia  co 


PABms,  assignor  need  not  be,  414. 

eeiliiti  que  tnuit  when  neceesary,  722. 

euMi  qim  trud,  when  unneceesary,  728. 

numerous,  may  be  represented  by  part  oalyy  T9L 
PannrsBflHiF,  sealed  instrument  executed  by  one 
Patmxrt,  duty  of  collecting  agent  to  demand,  810l 

inQheck,286. 

what  collecting  agent  may  accept  in,  812. 
Plbadqtob,  amendmente,  what  permissible,  lOO^OOL 
pLiDOsn,  of  negotiable  paper,  duties  of,  461. 

of  negotiable  paper,  liability  of,  462. 
Pown,  oonveyance  without  reference  to,  400. 

general  words  relate  to  speoifio  pnrpoosb 

to  sell  on  contingency,  460. 


J 
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PHESOBiPnoK,  right  by  to  maintUD  dam  and  flood  hndib  A* 

right  of  way  by,  61. 
PttOMiSB,  (Hie-aided,  ia  roid,  222. 
PttomnoBT  Non,  propefty  in,  pledged*  164. 
Public  Aothobitt,  majority  ipay  exerdae^  227»  286w 

preaamption  in  favor  of  valid  exerdae  of,  227* 
PoBflHAaBB,  of  equity,  ia  aabject  to  prior  eqnitiaib  ^UL 

anrety  of,  right  to  remedy  againat^  418L 

nnder  void  deed,  obtaina  no  title,  620. 

RifiianBj  oondition  in,  when  void,  642. 

BXL4TI0N,  of  aheriff's  deed,  288. 

Rbmadidbb-ican,  action  by,  for  property  aold  hj  Ufa  laMat» 

Saiji,  delivery  of  wheat  to  be  paid  for  in  floor,  216. 

for  notea  which  porohaaer  faila  to  give,  218w 
SoHOOL,  oonuniaaionera  of,  not  aoooantaUe  to  individoali^  ML 

ezolnding  immoral  child  from,  66. 
Beebifw,  retom  of  ia  condiiaive  on  ezaoatioa  ovaditor,  6li. 
8HiBanr*8  Sale,  vacating  in  ohanoecy,  204. 
Statutb  09  Fbauds,  memorandum  required  by,  fl66. 
Statuti  09  Lof  ITATI0N8,  acknowledgment  to  take  oaae  ooft  d^ 

advene  poaaeaeion,  title  and  right  acquired  bj,  flO^  66C 

againat  tmatee,  binda  eeitef  que  Avif,  726. 

entry  to  avoid,  497. 

entry  to  avoid  landa  being  in  two  coontiaa,  4M. 
Stock,  aaaignabiUty  of,  320. 

damagea  for  ref  uaing  to  tranaf er,  820. 

tranaf er  in  blank,  329. 
Stbskt,  town  may  recover  from  peraon  who  lasfua 
SuBxrrsHiP,  notice  of,  and  ita  effiBct,  272. 


Tenamtb  in  anKMON,  conveyance  by,  by  metaa  aad  hnmit^  4BL 
TBasPAfls,  treble  damagea  in,  170. 
Tbotxb,  by  remainder-man,  881. 

TteBun,  judgment  againat,  whan  binda  eaitai  fm  frwi;  TBk  19^ 
limitationa  againat,  bar  cetM  fm  inui^  TV* 

Wazib,  preaoriptive  ri|]^t  to  dam,  61, 
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ADMISSIONS. 
See  BviBKNCB,  12;  Ikvahot,  8. 

ADVERSE  POSSESSION. 

!•  SkvxkYxabs'Astxbsb  Possession  Don  NOT  Cbkati  A  Teeu  in  the  holder 
in  fee  simple  which  may  be  seized  and  sold  under  tkJL  /a.,  so  as  to  vest  in 
a  irarehaser  at  the  ezeoation  sale,  a  better  title  than  that  of  a  grantee  of 
the  adverse  olaimant,  holding  by  an  unregistered  oonveyanoe  exwmted 
prior  to  the  levy.     WaUace  v.  Hannum,  660. 

8.  Adykbse  PosaisBiojr  bt  a  DsFsvBAirr  BnuxiNO  ok  the  JjAXD^  will  not 
be  presumed,  without  some  tortious  act  on  his  pert,  so  as  to  defeat  a  oon- 
veyanoe  by  the  owner  not  in  the  actual  occupsnoy  of  the  land.  Pcwnai 
V.  Ta^j  725. 

IL  CouBTs  WILL  NOT  Intxb  Advbbss  PoflSiSBiOH  In  the  absence  of  aspedal 
finding  thereof,    /i. 

See  Deeds,  10;  Vendor  and  Vendee,  2. 

AGENCY. 

1.  Bbosxb  is  the  Qenebal  Agent  ov  a  Pbdtoipal  who  has  intrusted  him 
with  the  disposition  of  a  security,  and  may  bind  him  by  an  express 
guaranty  that  the  security  shall  be  paid  by  the  maker.  f^revaU  v.  FUeh^ 
658. 

8.  Oontbaot  by  a  Faotob  to  Guabantxe  his  sale  for  a  premium  beyond  the 
usual  rate,  is  a  contract  of  guaranty  of  the  solvency  of  his  vendees,  snd 
not  of  the  worth  of  the  bills  purchased  by  him  and  remitted  in  payment. 
Sharp  v.  Emmetf  554. 

S.  Agent  is  not  Pebsonallt  Liable  when  acting  in  the  name  of  his  prin- 
oipsl  and  within  the  scope  of  his  authority.    SirnomU  v.  ffeard^  41. 

4.  Agent  is  Pebsonallt  Rbsponsiblb  on  Gontbaotb  wliich  show  an  inten- 

tioD  to  bind  himself  personally.    Id, 
&  Agent  Aotino  in  a  Public  Capaoitt,  and  maldng  a  contract  on  behalf 

of  the  public,  is  not  personally  answerable  thereon.    Id, 
0.  Pbxncipal  is  Bound  by  Agent's  Act  in  Violation  of  Sbcbbt  Inbtbvo- 

TIONS  in  transferring  stodc  in  a  corporation,  where  the  written  authority 

of  such  agent  gives  him  full  power  to  make  such  transfer.    CommerekU 

Bank  v.  Kortrighi,  317. 
7*  Undisclosed  F^uncipal  is  liable  on  the  contracts  of  his  agent,  though 

the  agency  was  not  known  to  the  other  party  at  the  time  of  the  contract. 

SmUh  V.  Plyimmer,  530. 

5,  Power  of  Attorney  in  these  Terms  does  not  Confer  Power  to  Con- 

vey Real  Estate:  To  ask,  demand,  recover,  or  receive  the  maker's  law* 
AM.  Dec.  Yol.  XXZIY<-60 
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fal  part  of  a  dooedent's  estate,  giving  and  granting  thereby  to  his  Mid 
attomey  Ms  sole  and  fall  power  and  authority  to  take,  pnrsae^  and  foQov 
■Qch  l^gal  ooorse  for  the  recovery,  receiving,  and  obtaining  the  laimr,  ss 
he  himself  might  or  conld  do  were  he  personally  present;  and  upon  the 
receipt  thereof,  acquittances,  and  other  sufficient  discharges  for  him,  sud 
in  his  name,  to  sign,  seal,  and  deliver.    J7ay  v.  Ma^er^  453, 

A.  DicnuLRATiONB  09  AN  AoKNT  iMFUGKiNa  HIS  AuTHosTTT  are  inadmissCblt 
against  parties  whose  rights  depend  upon  the  existence  of  that  aathority. 
llius  declarations  of  an  agent  showing  his  belief  in  the  insanity  of  hn 
principal  can  not  be  shown  against  a  purchaser  to  whom  he  haa  oonveysd. 
Bmuell  V.  CkaneeUor,  661. 

IOl  Whkbb  Public  ob  Privatb  Autiiobitt  is  Convbbbbd  oh  SBvnuii,aIl 
must  confer;  but  if  the  authority  be  public,  a  majority  may  decide  and 
bind  the  minority.    Downing  v.  Rugar^  223. 

11.  Public  Authobtit  Goktbbbsd  upon  Two  can  hot  bb  Ezbboiskd  bt  Obb 
without  the  other's  consent,  becaose  the  number  does  not  admit  of  a 
majority;  but  it  seems  that  to  pravent  a  failure  of  justice,  iHiere  im- 
mediate action  is  necessary,  one  may  act  alone  if  the  other  is  dead,  ab- 
sent, or  interested.    Id» 

18.  AuTHOBCTT  OF  AN  AiTOByET  iH  FACT  Cbabbb  upoD  the  death  of  bis 
principal.    Jtnkm9  v.  Aikin»,  648. 

IS.  COHTBAOT  FOB  SaLB  OF  LaNDS  WITH  AN  AtTOBHBT  IN  FACT,  whloh  WIS 

not  oonsnmmatfld  until  after  the  death  of  his  principal,  can  not  be  «n- 
f  oroed,  though  the  parties  contracted  in  ignorance  of  the  prineipal'b  deatiL 
Id. 

\L  Attobhbt  ih  Fact  can  hot  Rbootbb  tbb  aobebd  Pubohabb  Pbiqb  in 
such  case,  notwithstanding  he  has  since  obtained  the  title,  and  is  willing 
to  convey.    Id, 

lA.  PowBB  OF  AN  Attobhbt  ih  Fact  to  act  as  such  is  presumed  to  have  been 
established  by  satisfactory  proof,  and  though  in  a  matter  before  a  conit 
of  general  jurisdiction  which  is  required  to  exercise  its  powers  upon  a 
giren  state  of  facts  to  be  proved  before  it,  no  authority  appears  upon  the 
leoord,  it  can  not  be  afterwards  collaterally  impeached  FUUbrnqf  ▼. 
i>i^SFa«»  427. 

See  Mabtbb  ahd  Skbtaht,  8;  Kbootxablb  LrecBUMaBTBi  21. 

ALIEN& 

Wun  TBia  Omi  has  Bbbidbd  Sbybbal  Ybabs  nr  OAHABtA  does  not  of  ItMll 

JoBtifytheinferanoethatheisanalien.    CfOmcm  v.  Tkomptom,  71^ 

AMSNDMENTS. 
See  PuiAOXHO  ahd  PBAcnoB,  11, 12, 20, 27t  88L 

ANNUrriBS. 
See  Booutobs  ahd  ADioHiBnASOBib  ^ 

APPBENTICESHIP. 
See  Infahot,  1. 
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ARBITRATION  AND  AWARD. 

L  AxBiTBATOBS  TO  Afpkaisb  iMPBOYSMSifTS. — ^Where  two  partio8  enter 
into  an  agreement  by  which  one  ia  to  erect  improvementa  on  the  landa  of 
the  other,  the  vtAne  thereof  to  be  eatimated  by  two  diaintereeted  peraona, 
one  party  can  not  defeat  the  right  to  an  appraiaement  by  refuaing  to  ap- 
point an  arbitrator,  and  a  refoaal  or  failure  to  appoint  giyea  the  other  party 
an  nndiapated  right  to  haye  the  valnation  made.    Ome  r,  jSMtwui,  74> 

f,  Whxn  vo  Mode  of  Afpointmxnt  is  Aobbbd  ufojt  in  auch  a  caae,  the 
ooort  infera  the  intention  to  be  that  each  party  ia  to  appoint  one  arbitra- 
tor.    Id, 

Sl  What  Rxfusal  Suffigiknt  to  Qiyi  othks  Pabtt  Riobt  ov  Afpoiht- 
MKNT.  Where  one  party  raqneata  the  other  to  appoint  an  appraiaer,  and 
the  latter  appointa  a  man  to  survey  the  land,  but  inatmcta  him  not  to 
^praiae,  aa  he  had  fixed  rules  for  valuing  improvementa,  thia  would  be 
ft  soffioient  refoaal  to  justify  the  first  party  in  having  the  appraiaement 
Id. 


ASSIGNMENTS  FOR  BENEFIT  OF  CREDITOEa 

1*  Ko  AflSioNKEZfT  FOB  THX  Bknbfit  OF  Cbeditobs  IS  Valid,  undcT  the 
statute  of  July  6,  1834,  of  New  Hampshire,  unless  it  provides  for  an 
equal  diatribution  of  the  debtor's  estate  among  all  hia  creditors,  in  pro- 
portion to  their  respective  demands.    Ilurd  v.  SUebp,  142. 

S.  Coin>inoHAL  Assignment  for  the  benefit  of  creditors  is  invalid.    Id, 

SL  Assionicsnt  fob  the  Benefit  of  Such  Cbeditobs  aa  will  execute  the  in- 
strument, and  signify  their  willingness  to  reodve  the  prospective  divi- 
dends in  full  diaohazge  of  all  demanda,  is  conditional,  and  thersfora 
invalid.    Id. 

€,  Stifuultion  nr  an  Assionment  for  a  release  by  the  creditors  meana  a 
technical  releaae  under  aeaL    Agnew  v.  Dorr,  639. 

ft.  Release  of  a  Riobt  even  in  a  chattel  is  inoperative,  unleas  by  deed.    Id. 

0.  Absionment  Requibino  "Full  and  Sufficient  Release*  from  those 
who  wiah  to  benefit  by  its  provisions,  will  not  be  answered  by  a  releaae 
oonditioned  on  the  aasets  realising  a  certain  percentage  on  the  daim.  Id. 

7*  LlABILITT  OF  AaSIONEES  FOB  BEinBFIT  OF  OBEDITOBS  ON  SALE  OF  QOOML 

Where  assignnns  of  thia  character  deliver  gooda  sold  at  caah  sale,  with- 
out exacting  immediate  payment,  they  are  prima  fetcie  liable  for  the  losa 
that  may  be  occasioned  by  the  vendee's  subsequent  failure  to  pay,  and 
can  only  exouae  themaelves  by  showing  that  the  vendee'a  credit  waa  ao 
food  that  a  prudent  person  would  have  intrusted  him  with  the  goods 
without  first  exacting  payment.    KkUUe  n/DaviB,  674. 

ASSIGNMENT  OF  OONTRACT& 

L  AsnoNiONT  OF  Claim  bt  Plaintiff  to  One  of  DEFSNDANn  befoie  suit 
is  no  bar  to  auch  suit  except  where,  in  order  to  sue,  the  same  person 
must  appear  on  the  record  as  both  plaintiff  and  defendant,  ^amekard 
V.  Sl^,  250. 

%  AssiONXENT  OF  Chosb  IN  AcTiiON  BT  Wat  OF  A  Pledoe,  ot  even  aba» 
lutely,  doea  not  transfer  the  assignor's  legal  interest.    Id. 

3.  Fbaudulent  Pubcbaseb,  Assionino  for  the  benefit  of  his  creditors, 
no  title  to  hia  assignees  to  the  goods  obtained  by  fraud,  though  the 


788  Index. 


■MJgnment  require  rdeMeo  from  certain  of  the  ore^ton,  which  are  grm 
by  them.    Kawmfm  ▼.  Lord^  525. 

ASSUMPSIT. 

MoHST  Paid  ov  ah  Ezsootort  Contraot  to  convey  lands  to  which  the 

dufandant  had  no  title,  may  be  recovered  in  aaeampait.   Pipikim  t.  Jamm^ 

662. 

SeeSALBS,  9. 

ATTACHMENTS. 

L  Levy  or  AiTAOHiaEiiT  m  Ihoomfubtx  without  Actual  Ssbobb*  or  wamm 
other  eqniTalent  act  of  nni venal  notoriety.    State  v.  Paor^  Zffl. 

Z,  LxTT  UPON  A  Gbowino  Gbop  is  LrsumciKNT,  nnlesB  the  offioer  tooit 
open  and  notorious  possession  by  entering  the  premises,  and  pablidy  an- 
nooncing  the  seisure  to  answer  the  writ.    IiL 

S.  Chaitbl  18  NOT  Liable  to  ATTAOHMXinr  bt  Gbbditobs  of  VBn>om 
THSBBOF,  where  it  was,  at  the  time  of  the  sale,  in  the  possession  of  a 
bailee  who  dedined  to  deliver  it  to  the  purchaser  nntQ  the  tune  expired  for 
which  the  bailment  was  made,  although  it  was  allowed  by  the  baiket 
before  the  expiration  of  the  bailment,  to  go  back  into  the  possession  of 
the  vendor,  bat  without  the  vendee's  knowledge  or  consent.  Xfynds  v. 
Mdvm,  717. 

4  ATTAOHMSKT  of  PrOPXBTT  and  NoTIOB  to  the  PaBTT  abb  DiFFBBMT 

Tbinos;  and  the  circumstance  that  the  officer  is,  in  this  state,  by  the 

same  process  commanded  to  attach  and  to  give  notice  does  not  alter 

this  fact.    Oilman  v.  Thompson,  714. 
S.  Whxrb  Rbtubk  of  Attaohmbnt  does  not  Show  Pebsobal  Sbbviob, 

the  court  may  order  notice  to  be  given  in  any  manner  recognised  by  law, 

since  it  already  has  jurisdiction,  and  a  judgment  rendered  by  it  after 

notice  given  by  publication  is  not  void.    Id. 
6k  Surplus  Moneys  in  the  Hands  of  a  Shbbiff  after  satisfiscticQ  of  an 

execution,  are  subject  to  attachment  by  a  creditor  of  the  execution  debtor. 

Tucker  v.  Atkhucm,  650. 

See  ExECUTOBs  and  Adminibtbatobs,  10. 

ATTORNEY  AND  CLIENT. 

1.  To  SuBJBOT  AN  Attorney  to  an  Action  by  his  GLDora,  two  things 
are  necessary  to  be  shown:  gross  or  unreasonable  neglect  or  ignorance,  and 
a  consequent  loss  to  his  client.     Fitch  v.  Scott^  86. 

Z  An  Attobney  is  Pxbsonally  Liable  fob  Neougenob,  when  a  note  al- 
ready due  is  placed  in  his  hands  for  collection,  and  he  permits  a  term  to 
go  by  before  commencing  suit,  and  tlen  dismisses  the  suit,  surrenders 
the  note,  and  accepts  the  transfer  of  a  ^'udgment  against  another  person. 
Id. 

S.  Attobney  is  Llible  for  the  Whole  Amount  Dub  upon  the  note  in 
such  a  case.    Id. 

4.  Attorney  has  no  Authority  to  Compromise  the  Claim  of  his  cUsntb 
and  if  he  does  so,  he  takes  upon  himself  the  consequence  of  its  loss,  sf 
the  damages  which  he  may  sustain.     Id. 

See  Bona  Fide  Pubchasebs,  1;  Statute  of  Limitations,  3,  4;  Witnb8bb^ 

2^ 
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BAILMENTS. 

PUBOHABBB  09  QOOSS  7B0M  A  BaILBI  18  VOT  LXABUI  IN  BarLMTIM  tO  tlM 

ownar,  for  a  tortious  taking,  but  only  for  the  detentioii,  and  tlia  daolaia- 
tkm  ihoold  be  in  the  deimei  only.    SmUh  t.  Olark,  218. 

See  AaaovwoxT  of  Gomtbaois,  2;  Salu»  1. 

BANKS  AND  BANKING. 

L  Bahx  BaoBiviMO  Note  vob  OoLLBonoir  mmt  nae  reuonable  tkUl  and 
diligenoe,  and,  therefore,  most  make  aeawnable  demand  of  the  promiMry 
and,  in  case  of  dishonor,  give  due  notice  to  charge  the  indorwrs.  Flabmu 
Y,  MereaaUUe  Bani,  69. 

9L  Ban  BiOEiviiro  fob  Oollbotioh  a  Nora  Patabli  at  ANOiHm  Vuuom, 
or  whose  acceptor  reddee  in  another  place,  need  only  seaeonably  tnna- 
mit  the  same  to  some  snitable  bank  or  agent  for  colleotlon  at  the  pUoeof 
payment  or  of  the  residence  of  such  acceptor.    Id, 

Sl  Bam  HoLLiNo  Nora  as  Collatxbal,  ob  fob  CoLLXonoN,  is  not  answer- 
able  for  the  negligence  of  another  bank  in  good  standing,  to  which  in  the 
ordinary  coarse  of  business  the  note  was  transmitted  for  collection.    Id, 

4.  Bank  Takino  Bill  Patablb  in  Anothbb  Statb  fob  CoLLicrnoH  is  liable 
for  the  neglect  of  its  correspondent  in  the  latter  state,  to  whom  it  sends 
it,  in  failing  to  give  dne  notice  of  non-acceptance  to  an  indorser,  whereby 
Boch  indorser  is  discharged.    AUen  v.  Merehanta*  Bank  o/N.  T.,  289. 

ii.  IjABHiiTT  OF  Bank  Taking  Bill  iob  CoLLxonoN  mat  bx  Vabixd  by  ex- 
press  agreement,  or  by  an  implied  agreement,  arising  from  the  common 
nnderstanding  of  merchants  and  the  custom  of  trade,  so  that  such  bank 
shall  not  be  held  liable  for  negligence  of  competent  and  responsiMe  agents 
in  another  state  whom  it  employs  to  make  the  collection.    Id. 

•i  Bank  is  Liablb  fob  Nbolxot  of  a  Notabt  employed  by  it  to  protest  a 
bill  taken  for  collection  with  respect  to  giving  notice  of  non-acceptance, 
that  not  being  a  striotiy  official  act,  though  it  may  be  otherwise  as  to 
acts  purely  official     Id, 

Im  Gbbdixob  to  whom  Claims  abx  Tbansfbbbxd  as  Collatxbal  SBOUBrrr, 
ia  bound  to  use  ordinary  diligence  in  collecting  them,  and  is  liable  for  loss 
rssulting  from  his  failure  to  do  so;  but  if  the  transfer  merely  authoriass 
sooh  creditor  to  receive  the  proceeds  of  the  claims  when  coOeoted,  and 
apply  them  to  the  payment  of  his  debt,  he  is  not  bound  to  proseonte 
their  oolleotion.    MUler  v.  OeUydmrg  Bank,  449. 

See  Banks  and  Banking,  13;  PAnavT,  1,  8. 

BONA  FIDE  PUBCHASEBS. 

L  Whxbx  Onk  Acting  as  Atiobnbt  fob  Anothxb  Obtains  ILnowlbdqb 
from  which  a  trust  would  arise,  and  afterwards  becomes  the  attorney  of 
a  subsequent  purchaser  in  an  independent  and  unconnected  transaction, 
his  previous  knowledge  is  not  notice  to  such  other  person  for  whom  he 
acts.    Hood  V.  Fahnettocky  489. 

1L  Bona  Fmx  Pubobasbb  fob  Valuablx  Cqnsidxbation  is  Pbotxotbd  un- 
der the  statutes  13  and  27  Eliz.,  as  adopted  in  this  country,  whether  he 
puiohases  from  a  fraudulent  grantor  or  a  fraudulent  grantee,  and  there  is 
no  difference  in  this  respect  between  a  deed  to  defraud  subsequent  cred- 
itors and  one  to  defraud  subsequent  purchasers.    Id. 
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8.  BoKA  Fide  Pttbchaser  Claiming  itndbr  a  Dked  keyer  Dbliverkd,  bat 
which  WM  sarreptitioosly  and  fraadulently  obtained  from  the  poaMnmon 
of  the  grantor,  while  no  name  of  a  grantee  had  yet  been  inserted,  lach 
insertion  being  anbaequently  made,  acquires  no  title.  Van  Amri^  ▼. 
Mofion,  617. 

4.  P08SI88IOK  wnx  Put  a  SuBSSQUsm  PoBCHAaut  upov  Ivquibt  aa  to  the 
title  of  him  in  poaaesdofn.    Id. 

Bm  Kmotiabli  iNscBinaNTS,  26;  Tbusts  akb  TRuancn,  8:  VBimoE  axd 

Vbkdes,  3. 

BONN. 

1.  Wbbes  Bohd,  nr  Obuoatobt  Pabt,  Coittainb  Names  of  SbvsealPbbp 
■omi  M  soretLM,  If  a  part  of  them  sign  with  an  nnderstanding,  and  on 
the  oondition,  that  it  is  not  to  be  delivered  to  the  obligee  until  signed 
by  the  others,  it  will  not  be  e£feotnal  as  to  those  who  do  sign,  ontil  the 
oondition  is  oomplied  with.  Nor  will  they  be  made  liable  by  the  othen 
signing  it  a  long  time  after  de&olt  in  the  performance  of  the  oondition  of 
the  bond,  nnleas  th^  then  consent  to  the  signing  and  deliTery  thereof. 
FUieher  ▼.  Austin,  098. 

±  Whsbi  Bohd  is  Dkutebed  without  Siovatubis  of  all  thx  Obugobs 
namad  therein,  the  obligee  is  bound  to  inquire  whether  those  wlio  have 
signed  consent  to  its  being  delivered  without  the  signatures  of  the  othara 

See  Pbooess,  2;  Subbttship,  17,  18w 

BOUNDARIES. 

I.  BouHBAKT  A  QuBSTiOK  FOB  THB  JuBT. — Whether  a  boundary  has  been  ss 
run  and  marked  as  to  preclude  further  inquiry,  is  a  question  for  the  jury. 
Kewnum  v.  Foster,  98. 

2L  Galls  of  Patutt  mat  bb  CIontbollxd  by  Subyet.    Id, 

8.  AasiFiaiAL  OB  NatubalBoundabhsPbxtail  over  courses  and  distsaoeSi 
Id. 

4.  Pabol  Bvidbmob  is  Admibsibijb  to  Pbovb  Boukdabt.    /dL 

See  Equity,  8-8. 

RRTWBS. 
See  Municipal  GoBPOBATiOBra»  7. 

BYLAWS. 
See  Municipal  Oobpobationb»  1,  8. 

CASE. 
Ssa  Infancy,  6;  Malicious  PBoswumni;  t, 

CHABTTABLE  USES. 
See  GoBPOBATioNS,  8. 

CHOSES  IN  ACnOK. 
Bm  AnsioNMBNT  of  Contbacts,  2;  Husband-axi^  Wif%  L 
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OOMMISSIONEKS. 

]»  Baomruro  SuBSCBiFnoiiB  of  Stock  is  a  MiNifrnmiAL  Act  under  a  itatnta 
antiioruiiig  oommianoiiien  to  take  rabaoriptionfl,  and  rabeequently  to  dia- 
trilmta  the  stock,  and  snob  act  may  be  performed  by  an  agent  or  depaty, 
or  by  one  withoat  antbority ,  whose  act  is  afterwards  ratified  by  the  com- 
missioners.    Crocker  v.  Orwne^  228. 

^  Dbrbibution  09  Stock  is  a  Judicial  Act  nnder  a  statute  empowering 
certain  commissioners  to  distribute  the  stock  of  a  corporation  among  the 
subscribers  "  in  such  manner  as  they  shall  deem  most  conducive  to  the  in- 
terests of  the  said  corporation/'  and  all  the  commissioners  must  be  pres- 
ent and  consult  respecting  such  distribution,  or  the  proceeding  will  ba 
without  jurisdiction  and  void.    Id* 

Sl  CtoKMiasioiisaa  ExsBciaiNO  Judicial  Powkbs  under  a  statute  must  all 
meet  and  consult,  though  a  majority  may  decide.    Id, 

4.  OOMMISSIONXBS  HAVB  NO  AUTHOSITT  TO  BbCSIVB  IkDOBSBD  ChBCKB  121 

Luu  OF  Gash,  especially  where  it  is  known  that  the  drawers  have  no 
funds,  under  an  act  authorizing  them  to  take  subscriptions  for  stock  in  a 
corporation,  and  requiring  the  payment  of  a  certain  sum  upon  each  share 
at  the  time  of  subscription,  and  a  check  so  taken  is  void  as  against  the 
policy  of  the  statute.    Id. 

5.  JUDOB  AND  NOT  THB  JUBT  MUST  DbCIDB  WHBTHEB  ChXCKS  ABB  BbCUV- 

ABLB  instead  of  cash  in  payment  of  a  percentage  required  by  statute  to  ba 
paid  at  the  time  of  subscribing  for  stock  in  a  corporation.  Id, 
C  Fraud  Pbaoticbd  bt  CoBfMissioNBB  upon  his  Co-commissionbbs  as  to  the 
distribution  of  stock  in  a  corporation,  that  being  a  matter  in  which  they 
are  acting  judicially,  does  not  render  their  proceedings  void  as  respecta 
the  subscribers,  if  they  have  jurisdiction  in  the  premises.    Id, 


COMMON  CAREIER8. 

OmMON  Oabbibb  mat,  bt  Spboial  Acobftancb,  Limit  ms  Commov 
Law  LiAmuTT;  but  the  terms  of  this  acceptance  operate  as  exceptfona 
which  leave  the  common  law  rule  in  force  as  to  all  besida.  AiMMod  v. 
BeXimyot  Ttqim.  Co.^  603. 

CONDITIONS. 

See  Bonds,  1. 

CONFESSIONS. 
See  EviDBNCB,  16. 

CONFLICT  OF  LAWS. 

1.  Law  of  thb  Statb  nr  which  a  Bill  is  Dbawn  and  Indobsid  goiviCBa 
as  to  pirotest  and  notice  to  charge  the  indorser.    AUen  v.  MerchcmUf  Bamk^ 


%  DnroBCB  mat  bb  had  acoobdino  to  thb  Law  of  Domioilb  of  the  parties, 
at  the  time  of  the  injury  complained  of,  and  is  not  confined  to  the  Ux  hti 
eonirachu.    Clark  v.  Clark,  166. 

CONSPIRACY. 

Qra  OF  THB  Pabtibs  to  a  Conspiracy  to  Dbfraud  thb  GovBBNMnn 
can  not  recover  from  the  others  the  money  realised  as  the  fruits  of  the 
eonspiracy.     Bojfd  v.  Barolag,  762. 
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CONSTITUTIONAL  LAW. 

L  Statuti,  Autborizino  a  Divobob  oh  Aooouvt  ov  DsanEBnov  which  had 
oooarred  prior  to  its  passage,  is  a  retrospeottfre  law,  and  conaeqoently 
invalid.    Clark  v.  Clark,  165. 

t.  OxNXRAL  Laws  Providino  vob  thi  Dissolution  ov  Exutiho  Mab- 
BXAOBS,  bat  operating  upon  transactiona  snbeeqnent  to  their  passage,  aie 
not  within  the  provision  of  the  United  States  coostitation,  prohifaitiDg 
the  states  from  passing  any  laws  impairing  the  obUgation  of  oontnctsL 
Id. 

t>  Laws  mat  bb  RETRoaPBorxyB,  if  they  efiect  an  existing  cause  of  action, 
or  an  existing  right  of  defense,  by  taking  away  or  abrogating  the  ssom^ 
although  no  suit  or  legal  proceeding  then  exists.    Id. 

See  CoBPO&ATiovs,  5,  6. 

CONSTRUCTION. 

See  CoNTRAOTs,  3,  4;  Eminent  Domain,  2;  Equity,  4;  Jubt  and  Jubobs,  1; 

Neootiablk  Instruments,  2,  4;  Statutes,  2. 

CONTRACra 

L  Aobbbmbnt  Founded  in  a  Misoonobftion  caused  by  the  misieprasenta- 
tioo  of  one  of  the  parties  may  be  avoided,  though  the  misrepreaentatacB 
was  not  fraudulent    Prevail  v.  FUdi,  558. 

8.  Though  a  Misoonceftion  be  One  of  Law,  the  contract  may  be  avoided 
on  account  thereof.  Thus  if  a  broker  persuade  a  purchaser  that  his  prin- 
cipal's indorsement  on  a  sesled  instrument  is  equivalent  to  an  indorsement 
on  a  promissory  note,  the  purchase  may  be  avoided.    Id. 

S.  Intebprbtation  of  a  Contract  bt  One  of  the  Partibs  can  not  be 
aided  by  showing  hia  letters  to  one  not  a  party  to  the  suit^  in  which  ap- 
pears the  construction  that  he  has  placed  upon  a  sinular  contract  with 
that  third  party.    Sharp  v.  Emmet,  554. 

4b   DiFFEBBNT  WRITINGS  ON  SAME  SUBJTECT  EXECUTED  AT  SAMB  TiMB  mUSt 

be  treated  as  one  instrument  and  construed  together.  Strong  v.  BameB, 
684. 

S.  Contract  is  wholly  Void  if  any  part  of  the  consideration  thereof  is  the 
suppressing  of  a  oriminal  prosecution.     WoodrvffY.  Himman,  712. 

•i  Third  Party  may  Claim  tub  Enforoembnt  of  an  Agrebmbnt  if  the 
oemsideration  moved  from  him.  Thus,  if  A.  delivers  to  B.,  upon  the  latter's 
sole  credit,  goods  purchased  by  him  for  C,  a  subsequent  agreement  be- 
tween A.  and  C.  that  C.  shall  allow  the  bill  drawn  on  him  by  B.,  for  the 
purchase  price,  to  be  protested,  and  shall  hold  himself  liable  to  A.,  the  bill 
being  afterwards  allowed  to  go  to  protest  in  pursuance  of  the  agreement^ 
may  be  recognized  by  B.  as  a  contract  of  novation  which  exoneratea  him 
from  liability  to  A.,  by  substituting  in  his  place  C.  as  the  ]atter*8  debtor. 
Stmih  V.  PUmmer,  530. 

Bee  Aesignment  of  Contracts;  AssuxFsrr;  Mastbr  and  Sxbtamt,  1,  2; 
Municipal  Corporations,  8;  Quantum  Meruit,  1;  Saibs,  4, 5, 6;  Spe- 
cific Pbbformance;  Statute  of  Frauds. 

CONTRIBUTION. 
I.  Bight  of  Contribution  Exists  between  the  Joint  MAg^na  of  a  prom- 
issory note,  in  favor  of  one  who  has  paid  the  whole  thereof,  notwithstaml- 
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ing  the  remedy  of  the  holder  against  the  maker  in  default  is  barred  by 
the  atatote  of  limitations.    Peadu  ▼.  Breed ^  178. 
t,  Weebb  PABTIZ8  ARi  NOT  DT  Pabi  DwufftOf  and  one  is  oompeUed  to  paj 
damagei^  he  may  toe  the  other  for  oontribntion.    Lawdl  ▼.  B.SL.M» 

OONVEBSIOK. 
8ia  Htobavd  AMD  Wm,  1;  Tbhpa88,  IS, 

OOBPORATIONa 

1.  OosraEAnoanr  mm  bo  BxmoiM  thkzb  Rtoexsaeiiol  to  lajvve  othnm 
LowtU  T.  B.  S  L,  M.  R,  Co.,  83. 

±  Railboad  Oobpobatiok  Rbmo vino  Cibtaik  Batkbtwmj  ok  a  Hxobwat  abb 
LxABUi  to  a  town,  if  the  town  has  been  snbjeeted  to  a  suit  and  reeovwy 
by  a  peraon  who  waa  injnxed  in  oonseqnenoe  of  the  removal  of  saeh  bar- 
rierii  the  corporation  having  the  right  to  remove  the  barrian  for  the  por- 
poae  of  oonstmoting  ita  road,  bat  being  gnilty  of  negligenoe  in  not 
replacing  them  at  night,  and  in  not  notifying  the  town  of  their  removaL 
Id. 

H  OOBTOBATIOB  IB  AllBWBBABLB  VOB  NBOLBOT  IK  WOBK  DOKB  BT  ITS  AU- 

VROBiiT,  though  aach  negleot  is  attribatable  to  the  agents  and  servants 
of  a  oontnotor,  to  whom  the  work  had  been  let  for  a  stipolated  sam.    Id. 

4.  GBABiVBB  or  Ikoobpobatiok  IB  A  GoKTBAor  between  the  govenmient  sad 
the  oorporators;  and  exoept  with  referenoe  to  the  implied  or  express 
reservations  embraced  in  it,  is  exempt  from  lagislatfva  revocation  or  inter* 
ference.    Cream  v.  Babcoek,  61. 

ii.  Skatdtb  Pboyidiko  that  Acts  of  Ikoobporatiok  shall  bb  Subibct  to 
amendment^  alteration,  or  repeal  at  the  pleaaore  of  the  legislatare,  pro- 
vided that  no  act  of  incorporation  shall  be  repealed  nidees  for  soma 
violation  of  its  charter  or  other  default,  is  coostitatiouaL  The  legisla- 
tare may  make  this  reservation.  And  when  it  theraafter  repeals  the  aot^ 
tlia  coarts  are  boand  to  preaame  that  a  contiiigency  had  arisen  warrant- 
iag  the  exercise  of  the  power  reaerved.    Id, 

•i  iKQtnBT  BT  thb  Lboislatubb  TO  Dbtbbmikb  whether  a  defaolt  had  hap- 
pened, upon  which  it  reserved  the  right  to  repeal  an  act  of  inoorpctation« 
ia  not  a  jadidal  act  which  the  kgislatare  is  prohibited  from  entsiiqg 
open.    Id. 

7.  BspBAL  OF  ns  Gbabtbb  Dibbolvbb  the  Ikcobpobatiok  and  sabjects  the 
stockholders  to  all  saoh  remedies  as  the  law  givea  agdnst  them  on  the 
expiration  of  the  corporation.    Id. 

•i  Bbqubbt  to  a  Oobpobatiok  in  Tbubt  fob  Ohabitablb  Ubb,  thoagh  at 
teatator's  death  the  corporation  had  no  l^gal  capacity  to  take,  may  take 
effect  aa  an  execatory  devise,  whenever,  by  snbseqaent  incorporation, 
capacity  is  aoqaired.    Mclntire  v.  ZaneeviUe  Caned  and  Mfg.  Co.,  496. 

•.  Cobpobatiok  mat  bb  I>i880lvbd:  1.  By  death  of  its  members;  2.  Sar- 
render  of  its  franchises;  3.  Judgment  of  forfeiture  for  non-user  or  abuse. 
Id. 

10.  Cobpobatiok  Fobmxd  for  Cokbtbuctiok  of  a  Gakal  to  be  completed 
within  a  definite  time,  is  not  dissolved  by  failure  to  accomplish  the  work 
within  the  time  specified,  in  the  absence  of  any  judgment  declaring  a 
forfeiture.    Id. 
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11.  BruLTun  Sxcteino  that  a  Gobfobatiok  had  Lost  its  Riohis  bj  Mbm 
to  exercise  tbem  within  the  time  required  by  the  act  creating  it,  and  aa- 
tfaoridng  a  poxcbase  of  the  real  eatate  it  had  acquired  up  to  that  timei  ia 
a  raoognitioQQf  ita  eziatenoe,  and  power  to  contract  aa  a  corporation.  Id, 

12.  Pbovision  in  Chartkr  that  Traksfebs  ov  Stock  icust  bk  RsQisrEBiD 
in  a  book  kept  for  that  pnrpoae,  to  be  valid,  ia  merely  for  the  protection 
of  the  corporation,  and  doea  not  invalidate  a  tranafer  not  ao  regiatend  aa 
between  the  former  owner  and  a  vendee  or  pledgee,  who  baa  done  eveiy- 
thing neoeaaary  nnder  the  rolea  of  the  corporation,  to  entitle  him  tea 
perfected  tranafer.    Cofnmereial  BajUt  v.  Kortrtghi,  317. 

VL  COHPORATION  IB  LlABLI  fOB  A  WbONOVUL  BxTOBAL  BT  IT8  PHKIinBffT  tO 

permit  a  tranafer  of  atock,  without  proof  of  a  formal  delegatioa  of  an- 
thority  to  him,  where  he  has  been  in  the  habit  of  permittiDg  tranafer^ 
or  where  the  corporation  has  ratified  hia  acts.    Id, 

14.  PowEB  to  Tbansfkb  Stock,  Madb  in  Blank,  by  the  owner  placing  hia 
name  and  aeal,  with  the  anbecription  of  a  witneaa,  npon  the  back  of  the 
certiflcate,  which  ia  anbaeqnently  filled  np  by  the  party  to  whom  the  cer- 
tificate ia  tranaf ecred,  ia  valid.    Id, 

15.  BviDBNaB  OF  A  CasTOM  or  Tbakbfbbbiko  Stock  by  Means  of  Blank 
PowBBa  indoraed  on  the  certificatea  ia  admiaaible,  not  to  vary  the  law, 
but  to  ahow  the  intent  of  a  party  in  signing  hia  name  in  blank  on  a  csi^ 
tificate.    Id, 

10.  Mbasube  of  Damaoeb  fob  Wbonofitl  Bbfdbal  to  Pbbmit  a  Tbahbfbb 
of  atock  in  an  action  againat  the  corporation  therefor,  ia  the  highest  pvioe 
of  the  atock  between  the  demand  for  each  tranafer  and  the  trial.    Id, 

17.  AcnoN  FOB  Damages  fob  Refusal  to  Pebbctt  a  Tbansfeb  of  Stock  is 
a  convenient  common  law  remedy,  and  by  bringing  such  aotion  the 
plaintiff  waives  his  right  to  the  atock,  and  agreea  to  accept  oompeoaatiQn. 
Id, 

18.  Distbibtttion  of  Stock  is  a  Condition  Pbboedent  to  the  existence  of  a 
corporation  nnder  aatatnte  providing  that  certain  partiea  and  anch  other 
persona  aa  ahall  become  atockholdera  ahall  constitute  the  corporaticn. 
Oroeier  v.  Crane,  228, 

10.  Check  OnrsN  fob  Stock  in  a  Cobpobation  whioh  AcQviBBa  no  Bzbt- 
ENCB  becauae  the  stock  is  not  distribated  by  the  number  of  coamiis- 
sioners  required  to  ooostitnte  a  legal  board,  ia  void  for  want  of  considera- 
tion.   Id, 

SO.  MmAPFUOATiON  OF  A  Chbck  Takbn  upon  a  Subbcbiftion  of  atock  in  a 
corporation  by  paying  it  away  upon  the  private  debt  of  one  of  the  di- 
rectors, will  not  vitiate  it  if  otherwise  valid.     Id, 

21.  Cobpobation  is  not  Rbquibed  to  Pbove  its  Incobfobatiok  under  the 
plea  of  the  general  issue.    Prince  v.  Ccmmerdal  Bank,  773. 

See  AoENCT,  6;  CoioiisaiONKBS;  Mcnioipal  Cobpobatiqnb;  Tbbpass,  1. 

CO-TENANCY. 

1.  Tenant  nr  common  can  not  Maintain  Tbbbpabb  ^iiare  ekmtum/hgk, 
either  against  his  co-tenant^  or  thoee  who,  under  the  directum  or  author- 
ity of  the  latter,  broke  and  entered  upon  the  pramlNS.  Anden  t. 
Meredtth,  376. 

%  PuBCHASER  FROM  TENANT  IN  COMMON  cau  uot  imposc  upou  later  poi^ 
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ohaMn  oi  other  portions  of  the  common  property,  tiie  burden  of  aatisfy- 

ing  the  claim  of  the  owner  of  »  paramount  title  to  an  undivided  interest 

therein.    DtnmKn  v.  Fotter^  429. 
JL  TiNAirr  nr  oomhox  oan  not  Wobx  a  Diviuon  of  the  common  property 

by  conveyanoe  of  his  share  by  a  deed  defining  its  limits  by  metes  and 

bounds.    Id, 
4  Dbkd  of  Tenaht  nr  oommon  conveys  the  proportional  interest  only  of 

the  grAitor  to  the  portion  of  the  common  property  described.    Id, 

6.  Trx  Squitixs  bxtwxxn  Easukb  and  Latkb  Pubohasbbs  of  portions  of 

conmion  property  are  equal,  and  the  former  can  not  impose  upon  tha 
latter  the  entire  burden  of  a  paramount  title.     Id, 
0.  Hmu  or  Tkv ant  in  oommon  a&s  Bound  bt  a  Convstancs  by  their 
ancestor,  especially  if  it  be  by  warranty.    Id, 

7.  Pbockxding  ioB  Pabtrion  is  Analoooub  to  a  proceeding  tn  rem,    PiUh^ 

hurff  ▼.  Dugan^  427. 

8b  OO-TBNANT   AGAINST  WHOM    Pa&TITION    IS    DBMANDBD  is  UOt  Striotly  ft 

party  to  the  proceeding.    Id, 

0.  Dbobkb  in  Pabtition  Binds  Co-tenant  who  is  beyond  the  Jurisdiotion  of 

the  court,  if  notice  be  given  him  of  the  pendency  of  the  proceeding.   /dL 

10.  Husband  Nbbd  not  bk  Joined  in  Pboceeding  vob  Pabtiron  or  Wmfa 
Land  in  order  to  bind  her  interest.    Id. 

11.  Division  in  rxcT  or  Land  among  Pbopbixtobs  or  Town,  however  in- 
formal, if  acquieeced  in  for  fifteen  years,  is  equivalent  to  a  legal  division 
thereof.    Booth  v.  Adama^  680. 

12.  One  Tenant  in  common  oan  not  Maintain  Trespass  against  his  co- 
tenant,  unless  he  is  expelled  from  the  common  estate  or  deprived  of 
the  common  enjoyment.     Id, 

COVENANTS. 

See  Bxboutobs  and  Administbatobs,  1-3,  9;  Landlord  and  Tenant,  8) 

Tbespass,  13. 

CRIMINAL  LAW. 

1.  Indictments  Bbquibe  only  the  same  Certainty  as  Dbolabations,  tliat 

is,  certainty  to  a  oommon  intent  in  general,  and  not  certainty  in  ev«ry 
particular,  and  they  need  not  aver  that  which  is  apparent  to  the  court  and 
appears  from  a  necessary  implication.  It  is  sufficient  if  the  indictmcsit 
states  the  charge  with  sufficient  certainty  to  inform  the  defendant  wliat 
he  is  called  upon  to  answer,  and  over-nice  exceptions  are  not  to  be  cm- 
oouraged,  especially  in  cases  which  do  not  touch  the  life  of  the  defendant. 
Sherban  v.  CommonweaUh^  460. 

2.  Indicfmsnt  roji  Bigamy  need  not  Allege  that  the  same  was  committed 

"with  force  and  arms."    State  v.  Kean^  162. 
S.  Abbbeviations  of  the  Proper  Names  of  persons  described  in  an  indict- 
ment are  allowable.     Id. 

4.  Indictment  which  Concludes,  ''against  the  peace  and  dignity  of  cur 

said  state,**  instead  of  "  the  peace  and  dignity  of  the  state,"  as  required 
by  the  coostitation,  is  not  such  a  substantial  variance  as  to  vitiate  the 
same.    Id, 

5.  Omission  in  the  Caption  or  an  Indiokment  to  state  the  place  whrre 
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the  ooort  wm  holdan,  the  indiotment  foond,  or  tbat  the  grand  jury  wwt 
drawn  from  the  ooonty  where  the  offense  wm  ooDunitted,  is  ftital  to  iti 
validity.    OarpaUer  t.  State,  116. 
iL  Word  "  Malioioixblt"  is  ait  EQumuDrr  vob  kkb  Wobo  '' Willvdllt* 
in  an  indietment.    Chtgoman  ▼.  ConmumtMoUh,  065. 

I.  tsDicnaasn  vob  ▲  Statutobt  Qvien8b  most  oondnde  **eimiwu/armam 

tUOMtL"    Id. 

S.  What  Covm'ivvm  Pebjubt.— Where  an  affidavit  falaeiy  c&rgea  that  a 
felony  has  been  oommitted  by  aome  perMvn,  and  wm  made  fbrtlie  porpon 
of  obtaining  a  search  warrant  for  the  diaoovery  of  the  property  aHegad 
to  have  been  stolen,  the  affiant  is  goilty  of  perjoiy,  thoagh  no  particnisr 
Individnal  is  charged  with  the  offisose.    Oarpmter  v.  &aiep  116. 

A.  KiLUNG  OF  A  Slavs  by  heb  Ownxb  is  Mubdxb,  when,  from  an  evidsnt 
malignant  pleasure  in  inflicting  pain,  or  insensibUity  to  hnman  anffiBriB^ 
barbarons  and  omel  injories  were  inflicted,  from  which  death  reanlted. 
Suae  V.  Hoover,  383. 

10.   UVMISTAKABU  JjSTEKT  TO  PBODUCB  I>KATH  18  KOT  BbBHTIIAL  tO  estsh* 

Ush  mnrder.    Id* 

II.  Dbath  Resultxho  vbok  Sbvbbb  Tobtubx,  wantonly  inflicted  with  the 
design  of  producing  grievous  aofferingi  will  render  the  perpetrator  an- 
swerable as  for  mnrder.    Id. 

11L  UirLAWFUL  EiLLnro  bt  Oitb  Who  had  Abbauiaed  Akothbb  is  Mub* 
DXB,  where  the  intent  to  kill  preceded  the  assault,  althoughi  from  the 
violence  with  which  the  deceased  retaliated,  the  act  of  killing  by  the 
prisoner  became  neoessaiy,  in  order  to  save  his  own  life.  Staie  v.  flat 
106. 

13.  RusEANOB  TO  AB  As8AUi;t,  if  the  latter  be  not  commenced  with  intent 
to  commit  murder,  where  such  resistance  is  entirely  dispropmtionate  to 
the  violence  of  the  original  attack,  essentially  changes  the  character  of 
the  combat,  and  renders  the  assaulted  party  the  assailant.     Id» 

14.  KiLUKo  without  Maligs,  Besultino  vbom  the  Tbabhfobt  of  Rage 
excited  by  the  unusual  violence  with  which  the  deceased  returned  a  sim- 
ple assault  by  the  prisoner,  is  manslaughter.    Id, 

16.  DxBTiBOXiON  bbtwebn  Mubdeb  and  Mamsladohteb,  in  a  case  where  tiis 
slayer  originated  the  afl^y,  but  with  no  intent  to  kill,  is  baaed,  not 
upon  the  inquiry  whether  the  perpetrator  at  the  moment  of  the  fatal 
blow  was  possessed  of  sufficient  d^beration  and  reflection  ao  as  to  be 
conscious  of  the  character  of  the  act,  but  whether  sufficient  time  had 
elapsed,  after  the  deceased  had  commenoed  violently  to  retaliate  by  em- 
ploying a  dangerous  and  deadly  weapon,  and  before  the  infliction  of  the 
death-blow  by  the  prisoner,  for  the  heat  of  pession  thus  excited  to  SBbside. 
Id, 

16.  Gbnebal  Rxtle  of  Law  that  Wobds  of  Befboaoh  and  contempt  are  no« 
sufficient  provocation  to  free  a  party  killing  from  the  guilt  of  murder, 
does  not  obtain  where,  because  of  such  insufficient  provocation,  the 
parties  became  suddenly  heated,  and  engage  in  mortal  combat,  fighting 
upon  equal  terms.    Id, 

17.  If  Two  Pabtibs  Pabticipate  iir  a  Cbiminal  Act,  neither  can  compel 
the  other  to  indemnify  him  for  damages  suffered  thereby;  but  if  they  are 
not  equally  criminal,  the  chief  d^nquent  is  sometimes  held  answerable 
to  his  less  blamable  coadjutor.    Lowell  v.  B.JkL.R.  B.  Co.,  83. 
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18L  PiBnoirAKTB  nr  ak  On  evu  iNTOLvnro  Moral  Tubpitudb  are  all,  in 

law,  deemed  equally  gailty.    Id, 
19.  Particifaivts  in  OvfSNBBs  HOT  Inyolvino  Moral  Turpitudb  are  not 

always  deemed  equally  in  the  wrong.  ,  The  law  will  therefore  oonrider 

their  degrees  of  guilt  and  their  relative  delinqnenoy,  and  administer 

JQstioe  between  them.    /d. 
90l  Chabos  or  LABCSinr  mat  bs  Sustautxd  by  showing  the  stolen  proper^ 

to  haye  been  in  the  oonstmotiTe  possession  of  the  owner.    Lawrence  ▼. 

ifieate,644. 

SI.  PBOPEBTT  PlAOKD  in  a  PA&TICnrLAB  PLAOB  and  iNAIXVaBTBNTLT  FoR- 

GOTTKN  by  the  owner,  is  oonstmctively  in  his  possessbn,  so  as  to  eubUe 
a  oharge  of  laroeny  to  be  sostained  against  one  who,  under  snoh  dionm- 
stanoes,  appropriated  it.  Id, 
8.  Tbbxat  to  do  Gbikvous  Bodily  Harm,  Accx>mpanikd  bt  Aois  showing 
a  formed  intent  to  carry  such  threats  into  execution,  if  intended  to  pro- 
dnoe  fear  of  bodily  harm  in  the  mind  of  the  person  threatened,  and  oal- 
onlated  to  produce  that  effect  on  the  mind  of  a  person  of  ordinary  firm- 
ness, constitutes  a  breach  of  the  peace,  indictable  under  the  statute  of 
this  state.    SUUe  ▼.  Benedict,  688. 

83.  FOROBRY,  AT  GOMMON  liAW,  IS  THB  FaLSB  MaKINO   OV  ANY  WrITTBH 

Instrumbnt,  for  the  purpose  of  fraud  or  deceit.  And  the  offense  is  suffi- 
ciently alleged,  in  an  indictment,  when  the  forgery  and  the  allegation  ol 
fraudulent  intent  fuUy  appear,  though  no  person  is  set  forth  as  the  one 
intended  to  be  defrauded.    State  v.  Phelp$,  672. 

M.  In  Frosboution  vor  Foboery,  under  thb  Statute,  <<Thb  Prbbedbht, 
DiBBOTORS  k  Go.*'  is  a  good  description  of  an  artificial  person.    Id, 

25.  Pbbson  WH06B  Kamb  is  Forged  is  a  Competent  Witness  for  the  state, 
in  a  proseontion  for  forgery.    Id, 

See  Statutbs,  1. 

DAMAGES. 

1.  Mbaburb  op  Damages  por  B&bach  op  Contract  to  Furnish  Frbiobt 
to  be  tnmsported  by  theplaintiff  for  a  stipulated  sum  is  the  actual  loss  to 
the  plMtitiff,  and  not  the  contract  price,  and  the  defendant  may  rednoe 
the  damages  by  showing  that  the  plaintiff  received  freight  from  others, 
in  lieu  of  that  which  the  defendant  ftuled  to  furnish,  or  by  proving  in 
any  other  way  that  the  injury  was  less  than  the  contract  prioe.  Shanncn 
Y,  Canutocky  262. 

SL  Tender  op  Perpobmance  by  Plaintipp  is  Equivalent  to  Pbapormanob 
of  a  contract  only  for  the  purpose  of  sustaining  the  action,  and  not  for 
regulating  the  damages.    Id. 

S.  &1BASURB  OP  Damages  por  Dkpbcts  in  Construction  op  a  Steamboat 
under  a  contract,  which  may  be  deducted  in  an  action  to  recover  the 
contract  price,  is  the  expense  necessarily  incurred  in  making  good 
those  defects,  except  in  case  of  fraud.    Blanchard  v.  Ely,  250. 

4b  Damages  por  Loss  op  Profits  and  Delays  op  Voyages  by  reason  of 
defects  in  the  construction  of  a  steamboat  can  not  be  deducted,  where  the 
case  is  free  from  fraud,  in  an  action  to  recover  the  prioe  agreed  on  for 
the  construction  of  such  steamboat,  such  damages  being  too  remote.    Id, 

f  .  Disallowance  by  Jury  op  a  Deduction  for  Damages  por  Depbcts  in 
executing  a  contract  in  an  action  to  recover  the  contract  price  is  ground 
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for  awarding  a  new  trial,  where  there  ia  a  Btrong  preponderance  of  erf. 
denoe  showing  the  defendant  entitled  to  the  deduction,  and  the  diaallow- 
anoe  is  plainly  inferable  from  the  amonnt  of  the  verdict.    Id. 

flee  AnoBNXT  and  Glikht,  3;  Gobporati6iis,  16, 17;  EuincNT  IX>icain,  1,3, 
4;  LfSUSANOi^FiBS,  9,  10;  Mitnigipu.  Gobpobatiovs,  10;  Salis,  5s 
Slandsb,  4;  SxATDTB  OF  Ldutationb,  5;  TBKBPA8B,  8,  4^  11;  Waxi»- 

00UBS1S»  6. 

DAMS. 
See  Waterooubses,  2-4,  6. 

DECLARATIONS. 
See  Aosvcr,  9;  Evidkvck,  14. 

DEDICATION. 

L  DiDXOATiOK  OF  CcBTAiK  TowN  LoTs  AS  PuBUO  Gbound  by  recording  the 
official  town  plat  in  which  they  are  designated  as  snch,  is  constiiied  to 
intend,  in  the  absence  of  other  evidence,  that  they  shall  be  taken  for  a 
public  sqnare  for  the  use  of  the  town.  Lebcmon  ▼.  ConCn  of  Warrtn  Co,, 
422. 

i.  Dedioatioit  to  Pubuo  Usb  is  a  Trust  which  takes  effect  from  the  reg- 
istry of  the  official  town  plat,  and  neither  the  trust  nor  the  title  is  affected 
by  a  subsequent  conveyance  by  the  proprietors.    Id, 

5.  Location  of  Coubt-hoxtbb  akd  Jail  on  ground  dedicated  to  the  use  ol 

a  town,  and  its  subsequent  occupation  by  the  county,  is  an  easement  only, 
not  inconsistent  with  the  use  of  the  premises  by  the  town,  upon  the  t«r> 
mfntitf'^  of  which  the  town  may  reclaim  its  rights.    Id, 

DEEDS. 

L  DiuvxBT  18  EasBzmAL  to  the  validity  of  a  deed.     Vtm  AmHmge  ▼. 

Morton^  517. 
2.  Ukaitthobizbo  Dxutbbt  of  a  Dbxd  may  be  ratified  by  the  grantor, 

as  by  an  acceptance  of  the  consideration  money  from  tiie  grantee.    Id, 
Z,  Dkbd  Diuvkeed  to  On  of  Two  Grahtees  Named  thbbsik,  withoat 

saying  anything  of  the  other,  is  void  as  to  the  latter,    ffemmak  v.  Swmr- 

Iter,  442. 
4.  Whether  Deed  has  beev  Delivered  or  kot,  is  a  question  of  £aot  foi 

the  jury  to  determine.    Id, 

6.  Where  Pabtt  Sells  Land  AOOOBDnva  to  a  Map  as  containing  "fifteen 

acres,  more  or  less,"  and  in  the  deed  describes  the  land  according  to  thie 
map,  but  is  induced  by  the  fraudulent  representations  of  the  grantee  to 
alter  the  description  so  as  to  make  it  include  an  additional  twenty-eeven 
acres,  the  grantor  being  ignorant  of  the  effect  produced  by  the  alteratum, 
the  gnmtee  will  be  decreed  to  reconvey  the  portion  thus  fraadulently  ob- 
tained. Bead  v.  Cramer,  204. 
g.  Deed  bt  ah  Attorney  must  be  Executed  iv  the  Name,  and  as  the  act 
and  deed,  of  the  principal  Whether  snch  is  the  case,  must  be  deter- 
mined by  a  construction  of  the  whole  instrument^  and  not  from  any  par- 
ticular clause,     flaie  v.  Wood^,  176. 

7.  Deed,  the  Granting  Clause  and  Covenants  of  Which  are  in  the 

Name  of  the  Pbincifal,  but  signed  '*  D.  K.,  attoraqr  for  Z.  IL,"  is  the 
act  of  the  principal,  and  passes  his  estate.    Id, 
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^  HABBiromc  OF  A  Dksd  18  VoiD  IF  RiFiTOHAirT  TO  Tm  Bbtatb  gxm&ted  in 

tiie  pramisee.    Hafner  t.  Irvoiny  390. 
9.  BsTATB  OoirvsTXi)  ur  THB  PRBM1SB8  OF  A  DsKD  ifl  not  dlvested  by  ths 

£Mt  that  another  and  different  grantee  ia  named  in  the  Aoftemlifm.    Id^ 

lOu  DsKD  OF  Rm.KABB  IS  A  SUBSTAMTIVB  MODB  OF  GONYSTAHOB,  ftod  trutf- 

fers  title,  although  at  the  time  of  its  exeontion  the  premiMe  were  in  tha 
advene  poeaeaaion  of  another.    HM  v.  AM^,  424. 

11.   PBOVmOK    IV    A    DXSD,    DBOLABIira    THAT   THB    PbOFBBTT    GoiTTBTBn 

■honld  be  snbjeot  to  the  maintenance  of  the  grantor,  ia  not  a  eondition 
npon  tiie  breakiD^  of  wMoh  the  grantor  may  re-enter,  bnt  ia  aimply  a 
oharge  npon  the  land,  enforceable  in  equity,  PaunuU  v.  TafloTt  725. 
4%  Datb  of  Rboobdiho  a  Dbbd  mat  bb  Asobbtainbd  from  the  olerk'a  offi- 
cial oertiflcate  of  the  fact  and  time  of  recording.  But  whether  it  will  be 
preanmed  that  the  recording  took  place  before  the  aubaequent  deed  waa 
eieonted,  in  a  caae  in  which  the  ontagoniat  title  dependa  on  a  anbaeqnant 
eooTeyanoe  from  the  aame  grantor,  and  a  apeoial  Tordiot  finda  that  the 
dead  waa  duly  recorded,  ^iMare.    Id. 

See  Oo-TBNANOT,  4,  6;  EQumr,  10;  Bbicaindbbb. 

DEFINITIONS, 
See  Inns,  1. 

DELIVERY. 
See  Dbbds,  1^ 

DEPOSinON& 
See  ByiDBNOB,  11, 1& 

DESERTION, 
flee  Mabjuaob  and  Divmon^db 

DEVISB& 
See  Equitt,  4;  Willb»  4^ 

DISOOVERY. 
See  Equitt,  la 

DISMISSAL. 
See  Equitt,  IS,  Id. 

DOWER. 

Bnnnraunov  of  Riobt  of  Dowbb  in  a  morti^age  aauoated  by  hnabaad 
and  wife,  dlveeta  the  right,  ao  aa  to  giTe  the  porohaaer  at  a  aide  of  the 
IHiimlBiia  by  the  huaband'a  adminiatrator  for  the  payment  d  the  debta  of 
the  eatate»  a  complete  and  unincumbered  title.    A.  Clair  t.  Mcrrkt  416. 

EASEMENTS. 

!•  PlBKBiFTiTB  RioBT  OF  Wat  ovbr  Uninglobbd  LinMi  em  Bol  be  ac- 
quired by  mere  uae  thereof.    Sim$  ▼.  />«m»  681. 
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2.  AfiSXBTIOir  OF  OWNSBSHIP  BT  tRM  CLAIMANT  of  a  right  of  Way,  or 
implied  admiwiion  by  the  ownarof  tlie  soil  that  the  right  oxiatei  is  es- 
sential to  create  a  right  of  iray  by  presoription  over  nuindosad  Isadk 
Id. 

S.  BiOBT  OF  Wat  bt  Pbuobiftiov  can  hot  Abisb  mikss  thaie  is  ovideoBa 
that  the  use  was  adyerse  to  that  of  the  owner  of  the  solL    IdL 

4.  UsB  or  AK  Easement  Need  hot  be  Absolutblt  Oontin  iroini  in  order  ta' 
affect  a  purohsser  with  notice  of  l^a  ezistenoe;  it  is  snffidsnt  that  tfaevs 
is  something  in  the  aspect  of  the  premises  to  pat  the  poiebaser  on  his 
goard.    Bird  v.  SmUh^  483. 

6w  Basement  in  Land  Held  bt  a  Oowneotiout  Title  is  not  afieoted  by  a 
grant  of  that  title  from  PennsylTinia,  where  the  latter  gnnt  ooBfiimed 
the  Connectioat  title.    Id, 

tt.  BzGLimiVE  Right  to  Navioate  Watebs  of  Public  Bivbe  osa  only  be  ao- 
qnized  by  a  grant  from  the  pnblio.  A  giant  of  snoha  ri^t  osa  never  be 
presumed  from  length  of  time.    Id. 

7.  EzcLirsivE  Right  to  Land  Febbt  at  Point  on  bank  of  nayigable  river 

may  be  presumed  from  exclusive  enjoyment  of  such  ri^t  lor  a  Icng 
period  of  time.  And  the  jury  ought  to  presume  the  ti^t  to  be  exolnsive 
whenever  its  Tslue  would  be  lessened  in  the  least  degree  by  participation. 
Id. 

8.  Lbssob  of  Basement  is  Ck>MPETENT  Witness  fob  Lbssbb  in  an  action  by 

the  latter  for  a  disturbance  thereof.    Id. 

See  DEDiQATioNy  8. 
BJBCTMENT. 

1.  I>BfENDANTINBjEOTMBNTMATSBTUpTlTLB  AoTEBSBtothatof  apanoa 

with  whom  he  had  previously  entered  into  a  contract  for  the  title,  if,  be- 
fore he  took  possession,  he  gaye  notioe  to  such  person  that  he  would 
not  take  poesession  under  him.    Nerhaoth  v.  AUhoute,  480. 

%  In  Bjsotmsnt,  Evidexcb  or  Defendant's  Possession  at  conunencemeni 
of  the  suit  is  necessary.    Newman  ▼.  Foster,  98. 

8.  A  Special  Consent  Rule  is  Necessart  only  where  actual  entry  must 
be  made  previous  to  suit  brought.    Id. 

4.  Plaintiff  in  Ejbotmbnt  ls  Entitled  to  Rbooybe  upon  full  proof  d  title 

and  an  adyerse  poesession  by  the  defendant  at  the  time  of  the  conunence- 

ment  of  the  suit     Id. 

See  MoBTOAGES,  9. 

EMINBNT  DOMAIK. 

1.  Ck>MPEN8ATI0N  FOB  PBOPEBTT  TaKSN  IN  THE  KlKimiHK  OF  THB  RiOHT  OT 

Eminent  Domain,  must  be  secured  or  made,  and  a  statute  divesting  the 
owner's  title  and  turning  him  over  to  obtam  his  compensation  under  judg* 
ment  rendered  for  his  damages,  violates  that  provision  of  the  bill  of  righta 
which  declares  that  ''  no  person's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  first  made  therefor."  Tlkouqmm 
T.  Cfrand  Oulf  R.  df  B.  Co.,  81. 
2.  In  Constbuino  CoNSTiruTioNs,  no  Wobd  is  to  be  Rbjeoted  or  disre- 
garded which  may  have  a  material  bearing  on  the  rights  of  citizens,  and 
such  coDstruotion  should  be  given  as  will  best  protect  private  rights.    Id. 
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H  Jrocnmrr  m  hot  OoMrMnjoua^  bat  ^  ■eeari^  for  compwiiiation  or  ■atii' 

CMslicni.    Id* 
4.  Dmor  nr  0L4un  Pbovidisq  OoxpimATiov  culh  vot  bi  Bsmmdud  by 

the  oooit^  gifing  a  diflfarent  Jndgmeat  from  that  direoted  by  the  l^gis- 

hteva    Id. 

BQumr. 

1.  Bill  nr  Equitt  to  Imfxagh  a  Judomxnt  or  decree  for  fraadt  most  ae* 

forth  speoifically  and  particularly  the  facte  oonstitating  the  frand. 
Pendlekm  t.  QaXUnoay,  434. 

2.  Dksbxb  can  not  bs  Impiaohxd  vob  Fbaub  after  twenty-five  yean*  ao- 

qnieeoenoe  by  the  plaintiff,    /of. 

H  To  Bbtitlb  JuDOMEifT  Obbditob  to  Bblut  in  Equitt  to  obtain  pay* 
ment  of  his  judgment,  on  the  groond  that  he  has  exhanated  his  remedy 
at  law,  he  most,  by  his  bill,  show  affirmatiTely,  if  the  judgment  is  one 
upon  which  ezecation  may  be  issued  to  any  county  in  the  state,  that  he 
has  iaaned  execution  to  the  county  where  the  defendant  tiien  resided, 
which  execution  waa  returned  unsatisfied,  or  must  show  a  legal  and  suffi- 
cient excuse  fornot  doing  so.    Rud  v.  WheaUm^  366. 

4.  Equitt  JuBiSDionoN  dobs  not  Embracb  the  construction  of  devisee 
ol  legal  interesto  in  land.    Hough  y.  MarUn,  403. 

6.  Vaoubnbss  and  Obsoubitt  of  a  Will  furnish  no  ground  for  an  applica- 

tion to  equity:  for  if  not  absolutely  unintelligible,  it  will  be  valid  at  law 
aa  far  aa  underiAood;  and  if  It  is  so  far  devoid  of  meaning  as  not  to 
amount  to  a  deeignatioD  of  any  eofptia,  it  follows  that  there  is  no  need  of 
relief,  for  the  devise  is  ineffectnaL  Id. 
tt.  Bill  vob  Asobbtainino  Oovwcskd  Bounda&ibs  will  be  entertained  only 
when  the  boundaries,  being  at  one  time  certain,  were  rendered  otherwise 
by  the  default  of  the  defendant,  or  those  under  whom  he  daima.    Id, 

7.  Rquitt  JuBiSDicnoN  VOB  Asoebtainmbnt  of  Confusbd  BoUNDABIBSia 

exercised  only  where  there  haa  been  some  agreement  that  the  land  of  the 
aeveral  parties  should  be  distinguished,  or  where,  on  account  of  a  particu- 
lar relation,  a  duty  to  preserve  the  landmarks  is  imposed  upon  one  ol 
them,  by  the  fraud  or  neglect  of  whom  the  boundaries  have  become  con- 
fused.   Id, 

8.  Bbtwbbn  Indbpbndbmt  Pbofbibtobs  Equitt  will  not  Intbbposb  to  de- 

cree a  settlement  of  their  boundaries,  in  the  absence  of  fraud  or  n^lect, 
or  of  express  agreement.    Id, 

9.  Bill  fob  an  Injunokon  to  Stat  Wastb,  which  fails  to  ahow  the  com- 

plainant to  have  a  good  and  sufficient  titie  to  the  particular  land  in  which 
the  waste  is  apprehended,  is  radically  defective.  Id, 
UK  Bill  fob  Disoovbbt  of  Dkbds,  which  does  not  allege  that  the  partloular 
deeds  claimed  by  complainant,  and  which  are  material  to  him  in  »  pend- 
ing action,  are  in  the  custody  or  under  the  control  of  defendants,  ia 
defective,  and  can  not  be  maintained.    Id, 

11.  Gbanobbt  will  Makb  Pbovision  fob  thb  Wifb  out  of  a  Lkoaot  or 
distributive  share  of  an  estate  to  which  she  is  entitled,  before  allowing- 
her  husband  to  reduce  it  to  possession.     IVilia  v.  FU^iHUriek,  618. 

12.  Equitt  of  thb  Wifb  is  not  Eztinouishbd  bt  an  Assioniibnt  of  hbb. 
Lboact,  in  which  she  joins  her  husband.    Id, 

llL  Wifb  is  not  Bound  bt  hbb  Tbansfbb  of  a  Lboaot  due  her,  unleaB  ah* 
be  privily  examined  in  court  touching  her  conaent.    Id. 
an.  Dao.  YOL.  XZZIT— a 
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14b  Wim  MAT  8kt  uf  hxe  Equitt  to  Dsrat  a  TftAmnBof  h&t  l^gMj  bj 

herself  and  husband.     Fd, 

16.  BaOULAB  DiSMIS&AL  ON  THE  MSBITB  OF  BiLL  tS  CKAXOEBr  n  ▲  EaK  to 

another  Boit  on  the  nune  matters,  when  the  matters  of  the  bill  have  been 

passed  upon.    Petton  ▼.  MoU,  678. 
Itt.  PraMTgiuii  Bntx&id  upok  thx  Msrhs  bt  Oohhxrt  of  en  Fabsisb  is  as 

ooDolasits  upon  them,  as  if  the  judgment  were  rendered  in  the  otdinary 

course  of  proceeding.    Id, 
17.  BerwiBir  Msbb  Equitiss  the  elder  is  the  better.    PM  t.  OaUami^  4ia 
IS.  Couvr  OF  Chavokbt  has  Power  to  Awabd  ak  lasum  to  Tbt  the 

Samitt  of  a  donor  of  a  gift  in  the  nature  of  a  bequest^  and,  in  oaae  of 

doubt,  it  is  its  duty  to  do  so.    Oardner  ▼.  Odnfiier,  MOl 

See  Oo-TBiTAEOT,  6;  Bzboctioks,  11-13;  Mobsoaoeb,  IS^  6v  7,  Si;  8Br<»v»  X. 

EBBOB. 
See  Plbadzeo  ahp  PBAonoB,  19-88. 

ESTATES  OF  DECEASED  PEBSON& 
See  Set-off,  1. 

EVIDENCE. 

L  Lost  ob  DBsriiorED  Rboord  hay  be  Proved  by  oollatenl  or  seoottdbiy 
evidenoe.    Prudent  v.  Alden,  51. 

i.  EvxDEMCE — Short  Notes  Made  bt  the  Clerk  in  the  minute  book  mval 
stand  as  the  record  until  a  more  complete  and  intelligible  record  is 
made  up;  and  if,  in  the  mean  time,  they  are  lest  or  destroyed,  this  con- 
stitutes a  loss  of  the  records,  and  secondary  proof  of  their  contents  maj 
be  received.    Id, 

S.  LiCBffBE  to  Sell  Lands  will  be  Conszdebed  Proved  when  it  ia  reofted 
inadeed  under  which  thirty  years' undisturbed  possession  baa  been  held* 
and  the  recital  is  corroborated  by  other  drcnmstaneea,  and  the  dockato 
of  the  court  have  been  lost.     Id. 

4.  Tritth  of  Facts  Certified  in  a  Record  can  not  be  ooUaAecaUy  ina- 
peached  by  evidence  aliunde.    Jonee  v.  JudkUu,  392. 

ft.  Obioinal  Papers  in  Peooeedino  befobe  Jubticb  of  Peace  abb  hot  Ad- 
missible in  evidence  in  the  circuit  court,  without  some  proof  of  their  an- 
thentidty,  when  there  is  nothing  in  the  record  to  show  how  they  *»*«*-»*' 
part  of  the  case.    Hiehnan  v.  Chifin^  124. 

ft.  Pboof  bt  the  Justice  in  whose  Court  Pboceediho  Took  Plage,  of  the 
identity  and  authenticity  of  the  papers,  and  that  they  had  been  acted 
upon,  is  sufficient.    Id. 

7.  Gebtificate  of  a  Notary  Who  is  a  Stockholder  or  a  Bahk  Sunro  the 
indorser  on  a  note,  is  Jnadmiiwrihle  to  prove  demand  and  notice.  Her* 
khner  Co.  Bank  v.  Cox,  220. 

ft.  NoTABT*s  Cebtifigatb  IS  Pbima  Facib  Sufficient  Evidengb  that  notioe 
of  non-payment  of  a  check  waa  properly  directed.    Crocker  v.  Chute,  228. 

9.  Law  Pbisuxes,  after  Seven  Years'  Continued  Absence,  that  a  peraon 

concerning  whom  nothing  has  been  heard  or  known  during  that  time.  Is 
dead.    Leims  v.  Moblei/,  370. 

10.  Evidence  of  Facts  Swobn  to  by  a  Deceased  WiTNEas  in  anoth  v  and 
dlflBwent  suit  is  inadmiarible,    Jf ciforme  v.  ^Jtoi^,  S74 
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IL  IvA  Sunvo  BneABLOBA  Loiv  Will,  the  depodtkm  of  an  hair  a*  !»▼» 

wlw  la  alao  *  daviaea  vndar  the  will,  ia  adndariUa  fat  aridaoioa.     JDIdbif 

T.  Maleeki,  180. 
ISi  Apmimiomb  of  G&A2fT0B  or  Land,  Mjj>Mwsnjt  be  OwxMDTt,  an  oonup 

patent  eyidaooa  againat  one  olaindng  imder  hhn.    Bird  y.  Smithy  488. 
18.  OmaovB  or  MxBOHAirni  ab  so  thb  Lubxutt  ov  Bazou  xahhto  Nona 

VOB  OoLUBonov,  however  general,  oaa  not  vazy  the  l^gal  liability  of  aaoh 

hanka,  hot  are  admiaaible  to  ahow  the  common  nnderataading  aa  to  the 

meaning  of  aaoh  contraota,  and  to  prove  a  nnge.    AUen  ▼.  MerdkmU^ 

Bank,2S9. 
14.  Dbolasatiohb  ov  Wm  orHXB  Exnmijm*B  iLL-nuunmrorHiB,  made 

at  and  immediately  before  the  time  dher  leaving  him,  are  admiaaible  ia 

evidenoe  in  an  action  on  the  caae  for  eatioing  away  the  plaintiff  *a  wifa. 

OOehria^  v.  BcUe,  469. 
Ifi.  I>Kro0inoir  Taksv  nroir  Nonoa  to  AorBBai  Pastt  n  Adiobbibli, 

although  it  waa  taken  in  a  caae  where  an  ex  parte  depoaltioik  might  have 

been  taken.     Waktwrigki  v.  Webeter,  l(yj, 
18.  OomnaaioirB  Madb  mmiB  Bvooubaoxbibnt  to  expect  favor  la  the 

proaecation,  are  not  admiaaible  In  criminal  oaaea.    State  v.  Phdipe^  672. 

See  AoxMOT,  9;  Boundabiib,  4;  CoBPOBATiONa,  15;  Gms,  I,  2;  GsANra,  1, 
2;  GUARDIAV  AND  Wabd,  6;  Intanot,  8;  Jury  and  Jubobs,  6,  7; 
Malioioub  PBosBOunoN,  3;  Mabbiagb  and  DrvoROB,  1, 2;  MoBiOAOBay 
II;  Nbootiablb  Inbtbumxnts,  6;  Plbadino  and  PBAonoB,  1,  0,  18; 
Pbogbbb,  4;  Salbs,  3;  SHxaivfa;  Tbbspa8B,  5;  WATBROOUBBBa,  8; 
Willb,  2,  8;  WnvBSSBa,  4,  6. 

BXECUnONS. 

L  Whsbb  Two  Wbitb  abs  DBUVxaBb  to  thb  SHBBmr,  and  heeaeontea  the 
one  bearing  teate  the  laat  day,  anch  execution  ahall  not  be  avoided,  bat 
the  plaintiff  Improperly  poatponed  ahall  have  hie  remedy  againat  the 
aheriff  only.    MiMe  v.  Plantere'  Bank,  112. 

SL  Whkbb  Judohbnt  Cbbditob  Susfbndbd  EzBOunoN  >ob  Two  Tsbmb,  a 
aabaeqnent  execation,  levied  In  the  mean  time,  wlU  take  priority,  thoogh 
by  the  act  of  1824,  of  Mlwriairippi,  a  Judgment  ia  a  Uen  from  the  time  of 
Iti  entry.    Jd, 

8b  DsacBiFnoN  of  Land  in  a  Lbyt  la  Suthoibnt,  if  it  deacribe  the  land  In 
general  language,  ao  that  by  reaaonable  intendment  it  may  be  identified 
and  connected  with  the  aale  and  deed.    Parker  v.  Swaih^  619. 

4.  Titlb  of  Pubohabbt  at  a  Salb  undeb  Bzboution,  upon  a  juatice'a  Judg- 
ment, reUtea  to  the  date  of  the  levy.    Id, 

ft.  SmoiiFF'a  Bxkd  Bblatbb  to  thb  Tmx  whbn  Pubokabeb  wab  Ehtitlbd 
to  it  aa  between  such  purchaaer  and  the  Judgment  debtor,  or  hia  aaMignee 
where  the  delay  waa  caused  by  an  injunction  by  the  debtor.  NM$  v. 
XoiArop,  286. 

d  Titlb  of  Pubchasbb  at  Ezboution  Salb  undbb  a  Jvniob  Bzboution 
ia  not  affected  by  a  aubaequent  levy  under  another  execution  againat  the 
aame  defendant^  bearing  a  prior' teate,  where  there  were  two  exeontlona 
laaned  from  diffeient  courta  upon  the  aame  day,  one  of  whidh  waa  taatad 
before  the  other,    /onet  v.  »/iicflKwi,  892. 
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7*  EzBoimoir  Lbued  aftkr  Dkath  or  thb  PLAiirriFF,  withoat »  revivml  ol 
the  judgment  by  Mtre/ociM,  ia  but  voidable,  not  void,  if  it  iasaed  »t  tiw 
instance  of  the  party  who  was  entitled  to  colleet  the  money  wider  the 
Judgment.    DcBjf  t.  Sharp,  509. 

t.  DnacnoK  of  an  Bzxoutzov  Creditob  to  thb  Shsbivf  to  Stat  Pbo- 
oiKDZNGS  on  Ua  ezecatian,  will  postpone  him  to  a  aabseqnent  exeoatioo 
creditor  whoae  execation  cornea  to  the  aherifiTa  hands  doling  the  stay. 
Mentz  ▼.  Hamman,  646. 

•.  Shsbii¥*s  Bbtubn  that  an  Exxoution  was  Stated  bt  PLAnmrF^  At- 
TOBVXT  IS  CovcLUsiyB  npon  the  latter  in  a  dispute  between  him  and  a 
sabseqnent  execution  creditor.    Id, 

IOL  Skibiit's  Ebtubn  that  Ezbcutzok  was  Stated  bt  PLAiNnrv^a  Aitob- 
VET8  18  BOT  ViTiATED  by  the  qnalifioation  which  he  adds  that  it  wis 
stayed  as  "I  understood  from  J.  K.  Heokman."  Theae  latter  worda 
may  be  rejected  aa  anrpluaage.    Id, 

11.  To  Jngnrr  iMTBBrBBBNcx  bt  Coubt  of  Gbancibt  dt  Shebift^s  Saubi. 
there  must  be  a  foundation  of  fraud,  accident,  or  mistake  laid,  by  which 
the  rights  of  the  parties  have  been  affected.    Seaman  v.  RiggmSf  20O. 

15.  Mdtaxb  in  NAMiif  o  Plaob  of  Salx,  by  complainant's  solicitor,  and  an 
•ocident  happening  to  an  agent  of  a  party  wishing  to  bid,  by  which  he 
misses  the  road,  form  sufficient  ground  for  the  interference  of  this  courts 
when  the  property  is  sold  for  leas  than  ita  value  in  conaequenoe.     Id, 

1S»  DiscBBnoN  ExxBOissD  BT  Shsbiff  in  CoNDnonNQ  Sales,  must  be  a 

legal  one,  and  thia  court  will  not  permit  such  an  exeroiae  of  it  aa  ahall 

work  injuatice  and  wrong.    Id. 
14fe  Levt  of  Execution  on  Equttt  of  Redemption  in  Mobtgaoed  Pbxm- 

IBES  is  Void  if  made  upon  a  part  thereof  deacribed  by  metes  and  bounds. 

A  levy  upon  any  part  leaa  than  the  whole,  muat  be  upon  aome  aliquot  por^ 

tion  of  the  whole.    Smjt  v.  Dean,  693. 
Ifi.  Oooutation  and  Impbovement  of  the  Publio  Lands  do  not  create  an 

interest  subject  to  sale  under  execution.    A  mere  permissiTe  ooonpaticQ 

is  neyer  subject  to  such  sale.    Shea  v.  Hughee,  TI2, 

16.  Desobiftion  of  Land  in  Levt  of  an  Execution  ia  auffidently  oertain, 
if  it  can  be  made  bo  by  reference  to  a  record.    Oilman  y.  Thompean,  71i. 

17.  Unauthobized  Alteration  of  Retubn  on  Obiqinal  Wbtt  doea  not 
afifoct  the  title  of  a  purchaser  at  an  execution  aale,  where  auch  alteratioo 
waa  not  in  a  part  of  the  return  that  gave  juriadiction  to  the  court,  but  only 
in  that  which  related  to  notice.    Id, 

16.  Officeb  having  Possession  of  Pbofebtt  bt  Vibtue  of  Wbit  of  Exb- 
OUTION  may  maintain  trespass  against  any  one  who  takes  it  out  of  his  pos 
session.    And  it  is  no  defense  to  such  action  that  the  writ  has  not  been 
returned,  when  the  property  was  taken  from  hia  poeseasion  before  the 
return  day.    Sewell  v.  flarrinffton,  675. 

19.  Writ  of  Execution  is  Voidable  onlt,  not  Void,  where  it  issues  on  a 
judgment  which  was  obtained  in  an  action  'vdiere  the  writ  of  attachment 
was  made  out  by  the  officer.     Id, 

20.  PuBCHASKB  at  EXECUTION  Sale  SUCCEEDS  TO  THB  TiTLE  of  the  defend- 
ant and  is  affected  by  existing  equities  against  him.  Pclk  t.  OaUani,  410. 

See  Adtebse  Possession,  1;  Landlobd  and  Tenant,  6;  Mobxoages»  16^ 

20;  Trusts  and  Tbusvbks,  2. 


Index.  805 

EXECUTORS  AND  ADMINISTBATOBS. 

I.  ADMunsnuTOB  is  not  Entitlsd  to  Sub  fob  Bbbagh  of  Coybnant  to 
oonyey  land  to  a  deceased  covenantee.     Thrower  ▼.  Melntire,  382. 

1L  RiQBT  OF  Action  upon  a  Covenant  to  Convkt  is  in  thx  Hkibs  of  tiie 
deceased  covenantee.    Id. 

3»  OovxNANT  to  Contet  Land  to  Anotheb,  without  ant  Mbntion  of  thb 
Hubs  of  the  covenantee,  whether  considered  as  a  mere  personal  covenant 
or  not,  does  not  invest  the  administrator  with  any  right  of  action  for  a 
breach.    /(/. 

4.  Bsqubst  of  an  Anmtitt  Patablb  out  of  Lands,  gives  the  executor  a 
power  to  dispose  of  the  lands  by  sale  or  otherwiM,  adequate  to  the  per- 
formance of  the  bequest.    Bx  parte  JBlUoUf  572. 

&  FOWBB  TO  DiaposB  OF  Lands  is  exhausted  by  a  disposition  of  the  lands 
in  consideration  of  ground  rent,  and  the  right  to  release  the  rent  is  in 
him  in  whom  the  estate  therein  is  vested,  not  in  the  person  who  exe- 
cuted the  power.    Id, 

d   BXBOUTOB,  SuBETT  OF  A  LsOATBB,  MAT  RkTAIN  AOAINST  AN  ASSIONBB  OF 

THB  liATTXB,  claiming  under  an  assignment  subsequent  in  date  to  the 
executor's  becoming  surety,  the  amounts  that  he  has  been  obliged  to  pay 
because  of  his  character  of  surety.    Romig  v.  Srdman,  638. 

?•  BzBODTOB  IS  Entitled  to  Bboovbb  of  a  RssiDnABY  Leoatbb,  remunera- 
tion for  expenditures  made  by  the  former,  without  any  order  or  direction 
of  court,  for  the  benefit  and  improvement  of  the  estate,  although  before 
the  interest  of  the  residuary  legatee  vested  in  possession,  the  improve- 
ments, from  unforeseen  accident,  were  destroyed.  Palmer  v.  iftSer,  602. 

t.  RxBuuTOB  IS  Entitlbd  to  Bboovbb  thb  Value  of  IiiPBoyBMBNTS  at  the 
time  when  the  estate  left  his  charge.     Id. 

il  ADMiNiBntATOB  OF  Dbgbasbd  Tenant  18  PbbsonalltLiabui  on  a  covenant 
in  the  lease  to  pay  assessments,  etc.,  as  an  assignee,  where  he  receives 
the  rents  and  profits  after  his  intestate's  death,  and  need  not  be  named 
as  executor,  though  in  certain  special  cases  he  may  defend  in  part,  as  by 
showing  that  there  are  no  assets  and  that  the  land  is  worth  less  than  the 
sum  due;  but  this  is  strictly  matter  of  defense.    MedUr  €f  OaUowaif,  209. 

IOl  Attaghmbnt  Libs  aoainbt  a  Non-bbsidbnt  Adhznistratob  as  a  noo- 
resident  debtor  under  the  statute  in  an  action  on  a  covenant  in  a  lease  ta 
his  intestate  to  pay  assessments,  etc,  upon  which  he  is  personaUy  liable 
by  reason  of  having  received  the  rents  and  profits.    Id, 

IL  Abbionbb  of  Administbatob  can  not  Rbooyeb,  when.— Where  an  ad- 
ministrator  for  his  own  private  benefit  transfers  a  note  belonging  to  the 
estate  of  the  decedent  to  a  third  person,  who  has  full  knowledge,  the 
latter  can  not  recover  the  amount  of  the  note  from  the  maker.  Proa$er  v. 
Leatkermanf  121. 

12L  ADiciNiBniATOB  OF  Fbaudulent  AflsiONEE  Is  liable  as  executor  de  wn 
taH  to  the  creditors  of  a  deceased  debtor  by  whom  the  assignment  was 
made.    McMarine  v.  Storey,  374. 

13.  Gbant  of  Lettebs  of  ADiaNiSTBATioN  does  not  confer  upon  the  adminis- 
trator the  right  to  the  possession  of  property  fraudulently  assigned  to 
the  deceased,  as  against  the  creditors  of  the  assignor.    Id, 

14.  ExBOUTOB  18  ChABOEABLE  with  l2rTEBBST  ON  THB  ANNUAL  BaLANGB  Only 

of  his  accounts,  when  the  form  ef  his  final  account  is  such  that  payments 
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on  ftoooont  of  principal  and  those  on  aoooontof  inteiwt  are  dirtingnirfiiBd 
and  Mparately  stated,  bat  if  the  form  of  the  aooonnt  be  soch  that  tfaa 
exeoator  has  charged  himself  with  the  gross  som  reoeiTed  as  the  prooeeds 
of  salesi  not  distingaishmg  between  principal  and  interest,  he  is  to  be 
ebarged  with  the  entire  amount  of  sales  with  interest  thereon  annually, 
and  the  balance  is  to  be  obtained  by  setting  off  the  interest  so  oompated, 
against  the  annual  disbursements  of  the  current  year.    Dmmoan  ▼• 

oos. 

1ft.  SUBUUVOB  IB  BXTITLED  PBO  TANTO  TO  THB  BlMJVIT  of  SOdh  of  his 

as  are  aooorate  and  satisfaotocy.   Id, 

SeeFiZTUBSi. 

FENCBS. 
See  TusPASs,  6, 10^  IC 

FEBBIBS. 
See  EASXMBfiB,  7. 

FIXTURES. 

SnaM  Evonn  Bbboeiu  sr  Tbnakt  vor  Lzra  for  the  pnipoid  of  oatiylug 
'    on  a  trade  may  be  rsmo^ed  after  his  death  by  his  lopieewtiHio. 
o/i»iu<i,  542. 

FORGERY. 

See  Obdoval  Law,  22-24. 

FRAUD. 

1.  OnrasAL  iNfUHEifOB  OF  A  WiFK  ovxB  HXB  Htobaioi^  aining  from 

tion  produced  by  her  kindness,  does  not  constitnte  or  afford  an  intoeiifl« 
of  undue  influence.    Oardner  t.  OardneTf  340. 

2.  UvDua  IimirBirGB  to  Vitiatb  an  Act  must  Ahouvt  to  Ookboiok  destn^- 

ing  free  agency,  or  harassing  importunity  prodnoing  complianee  for  the 
sake  of  peace.    Id. 
S.  Fbauditlbnt  Pubobabeb  Aoquirbs  No  TixLBtothegoodsasagidntltbe 
party  defrauded.    Knowles  v.  Lord,  525. 

8e«»  Bona  Fma  Pubohasbbs,  3;  GoxmssiONBBS,  6;  Dbeds,  5;  Infanot,  4^  & 

FRAUDULENT  CONVEYANCES. 

Sale  of  Fbbsonal  Pbopkbtt  Exempt  fbom  Bxboutiqn  zs  Vaub  as  agatast 
creditors  d  the  vendor,  without  any  change  in  the  posssssfoii.    Aster  t. 

See  Salb,  7. 

GARNISHMENT. 
See  PABTNaBSHZP,  12. 

GENERAL  AVERAGE. 
See  LranBANGB— Mabinx,  1. 

GIFTS. 

1.  Pabol  Gift  bt  a  Fathsb  to  his  Dauohtib  can  be  estsMishad  onlj  by 
dear  and  oonyindng  eridence^   CfoUiru  v.  Lq/Uu^  718. 
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%  SisuMJnioir  of  FoflSBSSioir  bt  Lenbbb,  or  oooTeyanoe  of  the  |iwper^y 
loued  to  another,  within  five  yean,  is  Boffident  to  detennine  the  lo^  Idm 

See  iNTOxiOATioir. 

GEANT. 

L  APATiiiTiBTHxHioHsraBvn)BVGBOFTixLB,aiidoanheimpeMbedoii|f 
on  tiie  gronnd  of  fraud  or  mistake.    Carter  v.  Speneetf  100. 

%  AmjOATiOH  FOB  Pbivatx  Eutbt  without  Fnjyo  Afixiutit  that  land 
was  not  subject  to  right  of  pre-emption^  as  required  by  an  instmotion  ol 
the  seoretary  of  the  treasurer  under  act  of  April  6,  1832,  is  not  of  itself 
eridenoe  of  fraud.    Id, 

S.  Wkkbji  SiTiLBft  Ebbots  Imfbovxmemtb  at  thb  Oobhsb  of  BaonoKBf  an 
entiyofoneof  the  sections  on  whioh  the  improTenieats  weco  made  Is  a 
bar  to  pre-emptiTe  right  over  the  other  seotioos.    Id, 

See  BouimABZSBy  2;  RiBimnnwa,  0^  7;  BuKwmw. 

OUARANTT. 
See  AoiNOT,  1,  2. 

OUABDIAN  AND  WABD. 

L  OVABDXAH  n  iroT  BouKD  TO  Sns  Tinnn>fATp,T  upon  an  vaaeoiiiied  Uafall- 
hy  which  has  oome  to  his  hands  as  part  of  his  ward's  estate.  Atem's 
Appeal,  609. 

%  OuABDiAH  HAT  EsoBiVB  AN  Uksxoubxd  Pbomibsobt  Notb  as  part  of  his 
ward's  estate,  instead  of  the  cash  which  be  would  have  reoeiTed  had 
he  insisted  upon  it^  provided  that  at  the  time  that  he  reoeiTed  the  note 
he  had  never  had  control  of  the  fund  which  it  represented.  Hius  ho 
may  receive  from  administrators  a  note  executed  by  a  debtor  of  the 
estate,  to  himself  as  guardian.    Id, 

S.  OuABDiAN  WHO  Fails  TO  CJoLLXOT  Intebut  ou  a  uoto  as  it  falls  due,  is 
liable  for  its  ultimate  loss.    Id, 

4fe  Ck7ABDIAN  OF  A  LUNATIO  CAN  NOT  BbDTQ  A  BUX  IN  EqUHT  AGAINST  HBB 

lor  a  settlement  of  his  accounts,  and  to  obtain  pa]rment  of  the  sum  found 
daa  him;  nor  can  he  maintain  an  action  in  equity  for  the  value  of  neoes- 
series  furnished  the  lunatic  during  the  period  of  his  guardianships  nor 
previously  thereto,  while  she  resided  with  him  as  a  member  of  his  family. 
TaUy  V.  TaUy,  407. 

§k  OUABDIAN  HAS  THB  RiOBT  TO  BbMOVB  AN  iMFBOrSB  PKBSOH  f OT  his  Ward 

to  associate  with,  from  the  ward's  premises,  using  no  mora  force,  and  re> 
moving  such  person  no  further  than  is  necessary  to  prevent  a  renewal  of 
such  association.     Wood  v.  CkUe^  150. 

C  Evn>BNOB  OF  Want  of  Chastitt  in  thb  Pbbson  Bbmovbd  is  Admibbibli^ 
in  an  action  of  trespass,  to  show  the  reasons  a  guardian  may  have  had  ta 
expect  such  person's  return,  and  to  justify  the  removal.    Id, 

7.  A  OuABDiAN  HAT  SuB  IN  HI8  OWN  Namb  for  an  injury  done  to  the  prop- 
erty of  the  ward  in  his  possession.    Fuqtta  v.  Hunt,  771. 

See  Infancy,  & 

mOHWAYS. 

See  COBFOBATIONB.  2;  NkOUOBNOB,  2;  TBnPABSy  Itt. 
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husband  and  wifb. 

l.  REDUonoir  into  Posbbbsion  of  thb  Win's  CHosn  iir  Aonov  bj  tks 
huabandy  iu  bot  evidtnoe  of  a  oonvenion  to  his  QMb  and  not  in  itMlf  » 
ooDTenion,  and  therefore  may  be  so  qualified  that  the  property  in  tka 
proceeds  remaina  in  the  wife.    BtkUe  qf  Hmd»,  642. 

%  ABnoLBS  PovoHASED  WITH  THB  CoiCBBKT  OF  A  WiFB  by  tnutees  of  money 
aettled  to  her  separate  use,  become  part  of  her  aeparate  property.  Tard" 
ley  ▼.  Baub,  635. 

3.  Tbb  Biobtb  of  a  Husband's  Gkxditobs  will  not  extend  over  honmhoM 
goods  and  fiimitnre»  which  haTe  been  purchased  with  the  wife's  oomsani 
in  their  own  name  by  the  trustees  of  money  settled  to  her  separate  nse^ 
and  placed  by  them  in  a  tavern  conducted  by  the  husband,  to  be  there 
used  alike  by  the  family  and  by  the  guests.    Id, 

4b  Loan  bt  Husband  to  Wifb  fob  the  Benefit  of  heb  Sbfabatb  Esxaxs 
Im  valid  in  equity  as  a  charge  on  such  estate,  unless  prohibited  by  the  in- 
strument under  which  she  holds;  and  such  loan,  if  ooUeetibla,  must  ba 
accounted  for  by  the  wife  as  administratrix  of  her  husband,  and  the  rea- 
sonable presumption  is  that  the  separate  estate  is  sufficient  to  repay  tlia 
loan.    Gardner  v.  Oardnert  340. 

ft.  Dbbtbotzno  a  Bond,  with  a  Dbolaked  Intent  to  Foboxvb  the  DnT» 
is  suffidant  by  way  of  gift  to  release  the  debt    Id. 

See  Doweb;  Bquttt,  11-14;  Fbaud,  1. 

IMFBOVEMENTS. 

flee  Abbubaxuhi  and  Awabd,  1;  Bzeootions,  16;  Ejoontam  Ain> 

ministbatobs,  8;  Gbantb,  S. 

INDICTMSNTS. 
See  Gbdonal  Law,  1-7. 

INDOBSEMKNT. 
Sea  NsoonABLB  iNSTBumim. 

INFANOY. 

L  Am  Infant  tbovoh  uiiDBB  Seven  Ybabs  mat  Bind  Hnmirj'  as 
tioe,  with  the  aasent  d  lus  parent,  guardian,  or  next  finsnd. 
T.  Bmmdl,SS7. 

S.  AonoN  FOB  jkN  Injubt  to  a  Child  Las  in  the  Name  of  the  Child. 
HofifiiM  V.  i?oper,  273. 

5.  Neouoence  mat  be  Pbedioated  of  an  Infant.    Id, 

4b  MnroB  is  noi'  Bstopfed  to  Avoid  his  Contbaot  on  the  ground  of  in- 
fancy, by  reason  of  &lse  representations  as  to  his  age,  made  at  the  tima 
of  contracting.    Burieif  v.  Ruatdlt  146. 

6.  Infant  is  Liable,  in  an  Aohon  on  the  Case,  for  the  fraudulent  affirma- 

tion that  he  is  of  age,  if  he  afterwards  avoids  hii  oontraot  by  rsason  of 
his  infancy.    Id. 
6.  Pbomise  of  a  Pbbsom  ArrxB  Hb  Abbivbs  at  Aoe,  to  pay  a  debt  ooa- 
tracted  during  his  minority,  removes  the  bar  of  infancy,  and  antfaorina  a 
recovery  on  the  original  contract.    HoU  v.  UwdtMtt^  14S. 
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T*  BAxmoATiov  OF  A  Coimucrr  Eutsbxd  into  dxtbivo  Ihtahot,  after  a  mi- 
nor^t  azriyal  at  age,  is  eaffident  although  made  to  the  nndisdoaed  agent 
of  the  other  contraoting  party.    Id. 

8b  AmffTfWTOHB  or  a  SpsnyiHRiiT,  made  while  nnder  a  oommiMion  d  gnardi- 
aii8hip»  are  oompetent  evidence  to  show  a  oontraot,  or  a  ratification  ol 
one,  made  prior  to  the  goardianahip.    Id, 

9L  Irtant  mat  Sob  bt  Pbookkin  Ami,  in  Vermont^  notwithatanding  he  may 
have  a  guardian.     Thomaa  v.  Dike^  690. 

10.  Whsbb  Iktant  Makss  Cont&act  to  Sbbyb  Avothbb,  and  aitbbwabos 
Avoids  it,  he  may  recover  what  hia  aervioee  are  reaaonably  worth,  tak* 
tog  into  account  any  injury  the  other  party  aoataina  by  the  avoiding  d 
the  contract.  And,  if  auch  injury  be  equal  to  the  valne  of  the  aervioea 
rendered,  he  can  recover  nothing.    Id, 

INJUNOnONS. 

1*  IVJUHOnOK    AOAIH8T   PUBUSHINO  A  KXWBPAPKR  OV  THX  SaMB  NaMB  BB 

oompLainant's  for  the  fraudulent  purpose  of  deceiving  the  pablic  and  d^- 
priving  the  complainant  of  the  good  will  of  his  paper,  will  lie,  but  not 
where  the  simulation  is  not  such  as  is  calculated  to  lead  the  puMio  to 
« believe  that  it  is  in  reality  the  same  paper,  so  as  to  injure  the  ciroulatloii 
of  the  complainant's  paper.  Bdl  v.  Lockt^  371. 
%  IvjUKonoir  to  Ristbain  Publioatiok  of  a  Libbl  holding  the  complain- 
ant up  to  ridicule  will  not  lie,  where  such  publication  will  not  be  an  in- 
vasion of  righti  of  literary  or  other  property  of  the  complainant.    Bramd' 

rHk  V.  ZoNce,  968. 

See  EQumr,  9. 

IKNS. 

L  Tatxbh  is  a  Houbb  Ligbbsbd  to  Sbll  Liquobb  in  small  qoantitiea,  to  be 

drank  on  the  spot    &aU  v.  Cftom&^yM,  098. 
%,  Liobbbb  to  Kbbp  a  Tatxbh  Ingludbs  thb  FbivilboboI  fetailiagapiita- 

008  liqnoES.    Id. 

INSANITY. 

L  Lditatio  mat  Avoid  ma  Dbbd  made  during  insanity.  Benmil  v.  CAchi- 
mBot,  001. 

See  Bquitt,  18;  Guabduv  ahd  Wabis  4. 

msTRucnoNs. 

See  Flbadino  akd  Pbaotiob,  10^  10.  ^ 

INSUBANCB— FIRB. 

!•  DHEBOonov  OF  Ixbubxd  BuiLDuro  BT  A5  EzFLOSioir  of  Ouhfowdbb  la 
a  loss  by  f^  within  the  meaning  of  the  policy.  OUylkvItu.  Co.  v. 
CMies,  208. 

1L  Plaoino  Gubpowdbb  in  a  Buildiko  is  not  a  **  Stobiko*'  of  gunpowder 
therein  within  the  meaning  of  an  exception  In  the  policy,  where  the 
powder  is  placed  there  with  a  lighted  match,  for  the  purpose  of  an  ex- 
plosion.   Id, 

IL  Voluhtabt  DB8TiU70Tioir  OF  Insubbd  Buildiko  bt  Obdbb  of  thb 
Matob,  by  blowing  it  up  with  gunpowder,  for  the  purpose  of  stopping  a 
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ooiiiUgr»ti<m,  which  in  all  profaibility  would  have  oommned  the  faoild- 
ing,  renden  the  iiumren  liable,  althoagh  the  Innired  may  also  have  a 
remedy  against  the  city.    Id, 

4.  Mbeb  Szoifls  or  JusmDionoK  by  Lawful  Maoibibaxb  is  not  Ubitbfa- 
TION  of  power  within  the  meaning  of  a  policy,  exempting  the  tnaniem 
from  liability  for  a  loss  by  " usarped  power."    Id, 

6w  Irbubancb  bt  Mortoaoob  and  Mobtoaobb  SBVBBALLT,niaybeeffiKted 
without  the  inBuranoe  of  either  impairing  that  of  the  other.  Jad:aon  ▼. 
JfoM.  MuU  F.  Ins,  Co,,  08. 

tt.  Imyaud  Insubancb  can  not  Opkbatb  to  Annul  Pbiob  Polxot  of  inanr^ 
aaoe  which  stipalates  that  if  the  aasored  ahall  have  made,  or  shall  hereafter 
make  any  other  insnranoe  "  upon  said  property,  this  policy  ahall  be  noil 
and  void."  Such  a  policy  is  not  avoided  by  taking  oat  a  second  policy 
having  the  same  condition;  for,  by  the  condition,  the  second  policy 
never  becomes  operative  and  does  not  amount  to  "  an  insnranoe.*'    Id, 

7«  A  PBOVmON  IN  A  POUOT  AVOUUNO  IT  IN  THB  GaBB  OF  "  AUBNATION  \xf 

sale  or  otherwise,"  does  not  apply  to  a  conveyance  by  way  of  mortgage, 
while  the  mortgagor  remains  in  possession,  and  there  has  been  noentiyfor 
foreclosare.    Id, 

H  TBNANT  JOB  LiFB  IN  A  BUILDINO  WHICH  IB  DB0XBOTBD  BT  FlBB,  has  a 

right  to  the  use  and  possession  of  the  insurance  money,  but  can  not  de- 
prive the  husband  of  one  entitled  to  the  remainder  of  his  interest  therein, 
or  of  his  right  to  sue  therefor,  by  converting  the  same  into  realty. 
HaaeaU  v.  Shippeny  745. 

8.  Dakaobs  Rboovbbbd  on  a  Poliot  of  Fibb  Inbubanob  are  not  part  of  ttie 
inheritance;  they  are  personal  estate,  belonging  to  the  owners  of  the 
building  according  to  their  respective  rights.    Id, 

10.  No  Equttt  Attaohbs  to  Damaobs  Bboovebbd  on  a  policy  of  fire  insur- 
ance, which  authorises  the  same  to  be  used  in  replacing  the  buildings 
for  the  loss  of  which  they  were  recovered.    Id, 

INSUBANCB— MARmS. 

1«  Qbnbbal  Avbbaob — St&andino  of  a  Vbssel  whose  \om  is  at  all  events 
inevitable  in  order  to  save  the  endangered  lives  of  the  crew,  will  not  cod> 
stitute  a  case  of  general  average,  requiring  the  cargo  saved  to  contribute, 
though  the  stranding  tended  to  and  resulted  in  the  saving  of  a  laiger 
proportion  of  the  cargo  than  would  otherwise  have  been  saved.  Meteh 
v.  i?o6tnson,  514. 

8.  Pbecisb  Bisk  only,  wmoH  Insubbb  Contemplated,  can  be  introduced 
into  contract  of  marine  insurance,  and  this  principle  applies  to  oontraett 
of  inland  navigation.     Atwood  v.  Belianee  TraaM,  Co,,  503. 

Z,  Danobbs  of  Navigation  Mean  those  Pebils  that  abb  Inoideht  to  it 
in  a  lawful  course  of  it,  but  not  those  that  arise  from  pursuing  an  unlaw- 
ful course  therein.    Id. 

INTEBEST. 

See  Bzbodtobs  and  Administbatobb,  14;  Guabdian  and  Wabd,  8. 

INTOXICATION. 

Habitual  Dbxtnkabd  is  Pbesumbd  Competent  when  Sober  to  make  a 
will  or  a  valid  gift,  unless  it  appears  that  intemperance  has  produced  a 
settled  derangement  of  the  faculties.    Oardner  v.  Oardner,  840. 
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JUDGMENTS. 

L  Jmnrci's  Judomxnt  in  am  Action  in  which  thxre  wsrb  Setbral  Db- 
VINDANTS,  is  Tttlid  as  a  judgment  agamst  them  all,  though  the  indone- 
ment  upoo  the  warrant  indicated  merely  that  the  judgment  was  "  in  favoi 
of  plainti£P/'  without  specifying  whether  it  was  against  all  tiie  defend- 
ants,  or  only  a  portion  of  them.     Parker  v.  8wan^  619. 

2.  JuDOMBNT  Obtained  in  Suit  against  Constable  fob  OmoiAL  MnooN- 
Duoi  or  neglect  of  duty  is  conclusive  evidence  of  the  liability  of  the  sore- 
ties  upon  hii  official  bond,  in  an  action  brought  against  them  to  recover 
the  amount  of  such  judgment     Evan9  v.  CommonweaUhj  ATI* 

S.  FOBMEB  RbOOVEBT  IS  A  BaB  TO  AN  ACTION  FOR  THE  SaMB  InJURT,  al- 
though the  form  of  action  may  be  different  in  the  two  oases.  And  tiiere- 
fore,  a  recovery  in  an  action  of  trespass  for  carrying  away  the  plaintiff's 
wife,  is  a  bar  to  an  action  on  the  case  for  entidng  her  away.  QiUknt$ 
▼.  Bale,  460. 
*  4.  LuN  or  A  JnDOMSMT  IS  BUT  A  Sboubitt  to  be  poxsned  with  <itHfl*i*<^  and 
good  faith;  it  may  be  lost  by  laches.    MkkU  v.  Planien^  Bank,  112. 

6.  Sbttino  abidb  a  Judgment  is  not  Equtvalbnt  to  a  DiaooNTiNUANOB, 

where,  after  procuring  the  judgment  to  be  set  aside,  the  defendant  ap- 
peared and  pleaded  to  the  action,  and  the  cause  was  then  reinstated  on 
the  trial  docket^  and  regularly  continued  until  verdict  and  final  Judg- 
ment weie  rendered.  Sarah  v.  Long;  378. 
6b  Lien  or  a  Judoxent  Extends  to  all  the  Land  Owned  by  the  judgment 
debtor  at  the  date  thereof,  or  which  may  have  been  afterwards  acquired. 
MeCkmg  v.  Bewne,  739. 

7.  JuDOiCEwr  Li^  Includes  not  only  the  Amount  of  the  original  Judg- 

ment, but  also  the  damages  and  costs  in  the  court  of  appeals.    Id, 
6.  Lands  Sxtbjeot  to  a  Judgbibnt  Lien,  Parts  or  whioh  hate  bbbn 
Aliened  at  different  times,  are  liable  to  the  satisfaction  of  the  lien  in  the 
inverse  order  of  their  alienation.    Id. 

8.  Failure  bt  a  Defendant  to  Demand  an  Inquirt  whether  the  renti  and 

profiti  of  the  land  would  not  satisfy  the  judgment  within  a  reasonable 
time,  ndses  a  presumption  that  such  right  ii  waived.    Id, 

IOl  Bquitt  or  Redemption  in  Land  Gonyeted  or  Trust  by  a  Judgment 
debtor  must  first  be  sold  to  satisfy  a  judgment  before  recourse  can  be  had 
to  aliened  lands.    Id, 

11.  Sale  under  a  Drorre  is  not  CJonclusivb  until  Oosvommd,  and  if,  be- 
fore confirmation,  the  property  increases  in  value,  a  resale  will  be  ordered, 
unless  the  purchaser  makes  compensation;  on  the  contrary,  if  the  prop- 
erty depreciates,  he  ii  allowed  a  deduction.     Taylor  v.  Cooper,  737. 

18.  Confirmation  of  a  Sale  under  a  Dborer  Relates  Back  to  the  time  of 
sale,  and  entitles  the  purchaser  to  all  rights  which  he  would  have  had 
under  a  conveyance  contemporaneous  with  the  sale.    Id. 

XL  Ck>NFiRMATiON  OF  A  Sale  bt  WHICH  A  CREDIT  IS  GiVEN  to  the  puTohsser, 
entities  the  latter  to  the  rents  becoming  due  after  such  confirmation;  and 
he  may  maintain  an  action  for  money  had  and  received  therefor  against 
the  administrator  of  the  former  owner  who  has  wrongfully  received  them. 
Id. 

14b  Rights  of  a  Cestui  Qub  Trust  gan  not  bb  Cut  off  bt  a  Dborbb  Id 
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equity,  randered  in  a  prooeeding  to  which  he  is  not  a  party.    OoQmt  v. 
JUt^lM,  719. 

See  Co-TSirAVOT,  9;  Eqvitt,  1,  2;  JuDoimris,  13. 

JUDICIAL  SALES. 

BoHA  FiDB  Aauatnov  or  Right,  whiok  Dktebs  Biddbbs  at  n  jodidal 
■ale,  although  the  right  tnma  out  to  be  nnfoanded,  does  not  estop  the 
penon  who  aeeerted  it  from  afterwards  claiming  under  the  aale.  Ormm 
ter  V.  Wei9e,  461. 

JURISDICTION. 

!•  GnoiTiT  CouBT  HAS  Appbllats  JuBiBDionoN  IN  Mattbbs  or  Pbobatb 

oyer  the  decisions  of  the  county  court,  under  statute  of  1825,  eeotion  10^ 

of  Missouri.    Dickey  y.  Maieehi,  130. 
S.  Rkotal  in  PsTinoN  or  thb  Rbjbction  or  Supposbd  Will  by  the  ooonty 

court,  with  the  annexation  of  the  record  of  the  judgment  of  the  ooonty 

court,  proving  that  fact,  i»  sufficient  to  give  the  drcuit  coort  appeUate 

Jnrisdiotion  under  that  statute.    Id. 
t,  CoiTBTS  Obtain  JuusDionoN  or  Detbndanvb  bt  Sbrviob  or  PBocBSb. 

either  on  their  persons,  or  on  their  property  within  the  jnrisdietion  d 

the  court.    Oilman  y.  Thompson,  714. 
4*  Whbbb  OmcBB  Attaohbs  Rbal  Estatb  and  Lbavbb  a  Copt  of  the  writ 

with  the  town  clerk,  the  court*  thereby  acquires  jurisdiction  of  the  party. 

Id. 

JURY  AND  JURORS. 

1.  CoKSTBUonoN  or  an  Obal  Aqbebment  Bblonos  to  thb  Jubt  and  not 

to  the  court.     MeFarland  v.  Newman,  497. 
8.  Nvxbsb  or  thb  Jubt  at  Common  Law  could  never  be  less  than  twelve 

OarptaUer  v.  8taU,  116. 

5.  Whbbb  an  Ibsub  n  Submittbd  to  Slbvbn  Pebsonb,  their  finding  can  bo% 

be  considered  as  the  verdict  of  a  jury,  upon  which  a  ooort  would  be  war- 
ranted in  pronouncing  judgment.  Id, 
4w  Vbhdigt  IB  Void  roB  Ibbbooiabitt  where  the  jury,  being  nnaUe  to 
agree  as  to  the  amount  for  which  the  verdict  should  be  returned,  proceeded 
to  allow  each  juror  to  write  down  an  amount  aooordlng  to  his  judgment, 
and  returned  a  verdict  for  one  twelfth  of  the  sum  of  the  amounts  se 
written.    BIkdgt  v.  Todd,  616. 

6.  Arrn>AViT  or  Jubob  n  Aomtrstbt.b  to  Impbach  a  verdict  obtained  by 

a  resort  to  unjust  or  unreasonable  methods.  Id* 
C  Vbbdiot  or  a  Jubt  is  not  Vitiatbd  where  one  juror,  without  any  knowl- 
edge of  the  others,  took  the  different  amounts  suggested  by  his  fellow- 
jurors,  and  having  ascertained  the  result  of  one  tw^th  of  the  aggregate 
sum,  proposed  that  the  verdict  should  be  for  that  amount,  which  was 
then  assented  to  by  the  others.    BeimeU  v.  Baker,  6S6. 

7.  AmDAViT  or  a  Jubob  that  Hb  did  not  Aobbb  to  thb  Vbbdiot,  bat 

was  deodved,  is  inadmissible  to  impeach  a  verdict.    Id, 

See  Boundabibs,  1;  Slandbb,  4;  Wabbahtt,  2,  S. 

LANDLORD  AND  TENANT. 

I.  Landlobd  ha8  no  Libn  oh  a  Tbnant*8  Cbop  in  preference  to  oihei 
creditors,  for  payment  of  raut,  though  the  stipulatod  rent  of  the  premisse 
consisted  of  a  portion  of  crops  t^ised  thereon.    Doaver  v.  Riot,  38S. 

\ 
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%  iMAsm  WITH  Rest  Resetted  in  Riki>  confers  apon  the  lenee  an  estate 
In  possession  in  severalty,  and  the  entire  property  in  the  whole  crop  raised 
and  growing  upon  the  land  during  the  term  is  in  the  lessee.    Id, 

S.  CoTZif  AHT  TO  GiVB  Lbssob  ▲  PoBTioN  ov  Crops  Husod  upon  land,  in 
retam  for  its  use,  creates  a  right  resting  only  in  contnkct,  and  does  not 
▼est  the  lessor  with  any  title  to  the  crops,  as  against  an  attaching  creditor 
of  the  lessee.    Id. 

4.  Aqrbxmbnt  bbtwben  Lessob  and  Lesser  that  the  former  should  take 

all  the  com  standing  in  a  particular  field  for  his  rent,  does  not  entitle  the 
lessor  to  the  crop,  as  against  a  purchaser  at  an  execution  sale  of  the  same- 
corn  made  afterwards  upon  a  judgment  against  the  lessee,  under  a  writ, 
the  teste  of  which  preceded  the  date  of  the  agreement.    Id, 

5.  Tenant  is  Entitlsd  to  Wat-goino  Gbop,  and  may  maintain  trespasa 

guaredanuumjregii  against  his  landlord  for  an  injury  done  thereto,  after 
the  expiration  of  his  lease,  and  his  remoYal  from  the  premises.  Foniftht 
Y.  Price,  405. 
6b  Tenant  mat  Acquire  his  Lessor's  Title  bt  a  Pubohase  on  BxEODnoN 
agittnst  the  lessor,  or  by  redeeming  the  premises  after  an  execution  sala^ 
as  a  judgment  creditor  of  the  lessor,  and  may  set  up  his  title  in  bar  of  aa 
action  for  rent  subsequently  accruing.    NellU  ▼.  Lathropt  285. 

7.  Tenant  mat  Show  that  He  has  Become  Ownbb  ov  Pabt  of  the  leased 

premises  by  a  purchase  or  redemption  under  a  judgment  against  the^ 
lessor,  to  mitigate  the  damages  in  an  action  for  rent,  but  not  as  a  bar  to 
the  action,     fd. 

8.  Rent  is  Appobtionable  where  the  tenant  becomes  owner  of  part  of  the 

premises  under  an  execution  sale  against  the  lessor.    Id, 
0.  Tenant  mat  Dispute  his  Landlobd's  Title  by  showing  that  he  waa 
led  to  acknowledge  the  tenancy  under  a  misapprehension  as  to  such  title, 
and  that  he  was,  at  the  time  of  his  acknowledgment  of  said  title»  aotn* 
ally  in  possession  as  tenant  of  another.    Swift  v.  Dean  683. 

See  Neouurnge,  I. 

LARCENY. 
See  Cbiminal  Law,  20,  21. 

LIBEL. 

L  AonoN  lOB  Libel  Lies  iob  Addbessino  Leitebs  to  Pubuo  OvnoEV 
Chaboino  Subobdinate,  whom  hb  ib  authorized  to  remove,  with  fraud 
and  malfeasance  in  the  pxecution  of  his  trust;  but  to  maintain  the 
action  the  plaintiff  must  provt  malice  and  want  of  probable  cause,  as  in 
an  action  for  malicious  prosecution.     Howard  t.  Thompeon,  238. 

t.  Knowledge  ob  Infobmation  of  a  CkiNVRRSiON  ov  Pubuo  Pbopebtt 
bt  an  Officer  to  his  own  use,  furnishes  sufScient  probable  cause  for  ad- 
dressing a  letter  to  such  officer's  superior  to  procure  his  removal  to  defeat 
an  action  of  libel  therefor,  or  at  least  to  be  left  to  the  jury,  although, 
unknown  to  the  defendant,  such  conversion  was  authorized,  and  although 
the  d^endant  was  actuated  by  ill-will.    Id, 

t,  Pbobablb  Cause,  whebe  the  Facts  abb  Undisputed,  is  a  question  of 
law  in  actions  for  malicious  prosecution  or  for  libel  in  the  nature  of  ma^ 
lioioua  prosecution.    Id. 
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4.  Dmnagnjun  BAvnra  Plbabid  Justiiioaxiov  mat  Waivb  sdoh  Pua  wX 
the  iML  and  rdy  npon  proof  of  probable  oanae,  in  MtuMu  for  wnKnlww 
pfoaaoatioo  or  quad  sooh,  booanae  probaUe  oanaa  ia  a  eomplete  bar  to 
tha  airtifffn  fa  audi  oaatai  and  not  maraly  mattsr  of  mitigation.    Id, 

See  iHJUNonoHB,  2. 

LICENSE. 
Sea  ErwrnmoE,  8;  Tatbuk,  & 

HENS. 
4aa  JuDOMBMia^  4, 6-8;  Lon>XiOB]>  akd  Tihant»  1|  ]fdB»iaon»8^4»  18;  17. 

LUNACY. 
Saa  iHBAznTT. 

MALiaOnS  PROSECUTION. 

1.  DmNHAHT  VK  AonoN  lOB  MAUoions  PnosiCDTzov  oan  not  be  allowad  ta 

prove  wbat  be  awore  to  wben  tbere  were  aevenl  other  witneaaea  preaant 

at  the  time.    Siekman  v.  Orifin,  124. 
1.  Bbal  Ikquirt  IK  AN  AonoM  lOR  Malicious  Pbosboutiov  ia  whether  tliara 

waa  probable  oanaa  for  the  prosecntion,  not  the  knowledge  or  belief  of 

the  party  proeeoating  as  to  its  existence.    Id. 
8.  OxNXRAL  Bulb  that  Pabty  can  not  bx  Allowed  to  Makx  Evidxncb  in 

Ilia  own  favor  ia  not  departed  from  in  an  action  for  malioiona  proaeeotioo 

except  in  caaea  of  neoeedty.    Id, 

4.  GaSB  lOB  MaLIOIOUS  PBOSBCUnON  IN  COUBT  WITHOUT  JUBISDIGTIOV  wiU 

lie  if  the  malioe  and  falsehood  be  pat  forward  as  the  gravamen  and  the 
aneat  aa  the  oonseqaence.  Hence,  in  such  an  action  an  allegatiaa  that 
the  oonrt  had  jniiadiotion  is  anneoessary.     Morris  v.  SeoU,  288. 

MABBIAGE  AND  DIVORCE. 

1.  Mabuaob  or  A  FoRUON  Statx  iKAT  BB  PiiOYXD  by  the  teatimony  of  a^y 
parMn  who  waa  preaant  at  the  oeremony,  provided  it  Is  alao  abowa  ta 
have  been  valid  according  to  the  lawa  of  the  country  in  whloii  it  waa 
celebrated.    State  v.  Kean,  162. 

1L  Pboov  that  a  Maiuuaob  was  Pxbvobmid  bt  an  OFnaiATiNoPBnBT,aiid 
that  t  waa  nnderstood  by  the  partiea  to  be  the  marriage  oeranxmy,  ao- 
cording  to  the  customs  of  the  foreign  oonntry,  is  preaomptive  avidenea 
of  marriage.    Id. 

%  BVXBT  ObDAINXD  MiNISTBB,   RbSIDINO  in  this  StAXI,  mat  SoUDfHIIB 

Mabbiaobs,  after  having  reoorded  the  credentiala  of  his  ordination.    Soeb 

recording  will  be  presumed  until  the  oontrary  appeara.    Id, 
4.  Dbsbbtion,  to  Constitutb  a  Obound  or  DivoBCBy  araat  have  oontiBned 

up  to  the  time  of  filing  the  libeL    Clark  v.  Oktrit,  188. 
6.  Pbtition  fOB  DiYOBOB  haa,  in  New  Hampahire,  the  diaraoter  of  a  civil 

judicial  proceeding.    Id. 
<L  Mabbiaob  Cblbbbatbp  bt  JusnoB  ov  Pbaob  witbout  Cdnbbbt  or  on 

Pabtdb  is  void«  and  can  not  change  the  settlement  of  the  woman.   Momn^ 

hoOy  V.  Andofor^  686. 


Index.  815 


/.  Vow  Mabbiaob  hat  bi  Impbachbd  In  all  oMes  wh«f«  it  oomM  in  oon- 
tto^my  ooUaterally,  between  those  not  pertlee  to  the  oontnot    Id, 

8.  TOWH  CAN  NOT  iKBTlTnTI  PROCfXBDIKafl  TO  AnVUL  VoID  MaBBIAOS.^A 

decree  of  divoroe  oan  only  be  obtained  at  the  suit  of  the  partiea  to  the 
Banriage.    Id. 

See  CknnrLios  or  Laws,  2;  Cohwitutiohal  Law,  1»  2. 

MARRIED  WOMEN. 
See  Ck>-nDrA2raY,  8;  Hubbakd  ahd  Wifi»  S-lk 

MASTER  AND  SERVANT. 

!•  Ooimuov  or  HiBoro  n  bt  trb  Ybab  where  the  duntion  of  the  Ureii 
not  limited,  and  it  ia  provided  that  it  oan  be  tenninated  bat  vpon  three 
months*  notice.    ffekUeberg  y.  Lfpin,  606. 

S.  CoirrBACT  or  SKBYicn  is  not  Intsbbuftbd  bt  Tbmpobart  Absbnobs 
where  the  absence  is  with  the  consent  of  the  master  and  does  not  prevent 
the  diKsharge  of  the  servant's  duties;  in  snoh  eases,  the  servant  ia,  during 
his  Absence,  in  the  constmctive  service  of  the  master.    Id. 

JL  ¥oK  Nbouoxnob  OB  NoN-rsABAVOB  or  HIS  Sbbyamts,  the  principal  is  re- 
sponsible to  any  person  injured  thereby.   LowtU  v.  B,  S  L,  B,  B,  Cb.,  83. 

MEMORANDUM. 
See  SxATOTB  or  Fbaudb. 

MISTAKE. 

ViBffaTB  ni  SnLUKa  Nakb  or  a  Pa&tt  in  ah  Inbxbitmbnt  will  not  invali- 
date it  if  the  penoncan  be  identified.    PilUbury  v.  Dugan,  427. 

See  OoHTBAon,  1,  2;  Bzbodtionb,  12. 

MdRTQAGES. 

1«  Pubcbabbbb  or  Mobsoagbd  Pbbmibbs  abb  Boitnb  by  an  acknowledgment 
of  the  mortgage  as  a  valid  and  subsisting  incumbrance  made  by  their 
gnntor,  a  purchaser  on  execution  agftinst  the  mortgagor  under  a  Judg- 
BBsnt  subsequent  to  the  mortgage,  within  twenty  years  before  the  oom- 
msncement  of  a  suit  to  foreclose  such  mortgage,  and  can  not»  thersfon^ 
rely  upoa  the  statute  of  limitations  as  a  bar.    Heyer  v.  Pn^,  865. 

&  SumauHO  a  Fokbclobttbb  Bill  to  bb  Takbn  as  CoNrBSSBD  is  an  admis- 
sion of  liability  on  the  part  of  the  mortgagor  sufficient  to  take  the  case 
out  of  the  statute  of  limitations  where  such  an  admission  is  necessary.   Id. 

t,  MOBaOAOOB's  AOKNOWLBDOMBNT  WITHIK  TWBNTT  YbABB  IB  UNNBOBaBABT 

to  continue  the  lien  of  the  mortgage,  where  the  mortgagor  has  ceased  to 
be  the  owner  of  the  land.    Id, 

i.  MOBTGAOB  LiBN  GONIXNUBS  THOUGH  THB  DbBT  HAT  BB  RaEBBP  by  the 

statute  of  limitations,  and  is  not  to  be  presumed  paid  untU  the  lapse  of 
twenty  years,  where  the  personal  liability  of  the  mortgagor  has  become 
separated  from  the  ownership  of  the  land.  Id. 
A.  MoBaoAQBD  P&BMiBBS  CoNSTiTUTB  THB  Pbimabt  Funp  for  the  payment 
of  the  mortgage  in  equity,  as  against  a  purchaser  of  the  land  under  an 
execution  against  the  mortgagor.    Id. 
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6b  loNOBAvai  ov  Law  vo  Obouhd  or  Bkuxt  nr  Equtct.— Where  a  pv^ 
poKohaiee  land  sabjeot  to  two  mortgages,  and  after  pa3ring  them  ceaoflla 
them  on  the  record,  and  in  oonaequenoe  the  Uuid  ia  told  nnder  the  Ebb 
of  a  judgment  sabeequent  to  the  mortgagee  but  prior  to  the  deed,  of 
which  he  wm  ignorant,  he  will  not  be  relieved  in  equity  on  the  gnnmd 
that  he  waa  ignorant  of  the  l^gal  effect  of  the  cancellation.  Oarwood  ▼• 
Eldridgt,  105. 

7.  Vun>u  OF  Lahd,  Satisitino  Mobtgaob  thereon  and  <^>»*<^ifa»g  it,  wiH 
not  be  Bubetitated  to  the  place  of  mortgagee,  where  tliroogh  his  gross 
neglect  he  has  failed  to  discover  the  existence  of  a  prior  inonmhtmnoe  on 
the  land,  under  which  it  is  sold.    Id, 

S.  OaVOELLATIOV  of  KbOO&D  when  the  MOBTaAOE  HAS  BEEN  REDEEMED, 

paid,  and  discharged,  is  an  absolute  bar  and  dischazge  of  the  same  in  the 
absence  of  fraud,  accident,  or  mistake.    Id, 

9.  Me&b  Mobtoaoee,  ob  Those  Cladono  itndeb  Hm,  can  not  Bjmxktbe 
IN  Bjeoiment  under  the  revised  Btatates  of  New  York.  8waH  t.  iSServtei^ 
211. 

lOi  Deed  Absolute  on  its  Face  hat  be  Shown  bt  Pabol  to  be  a  Mobv- 
OAOE  to  defeat  a  recovery  by  the  grantee  in  ejectment  against  a  defend- 
ant in  possession,  though  the  latter  shows  no  privity  of  title  with  the 
grantor.    Contra,  Branson,  J.,  dissenting.    Id, 

11.  Lapse  of  Tdce  mat  Afford  PREsuicFnYB  Bvidengb  of  Patmbnt  of 

A  MORTQAOE.     Id, 

IS.  Pubohase  of  Senior  Mortoaob  bt  a  PuBaHASEB  of  the  Bquirr  of 
Redemption  to  protect  his  title  does  not  create  a  merger  so  as  to  extin- 
guiah  the  lien  of  the  mortgage  in  favor  of  an  intermediate  mortgagee, 
and  on  a  foreclosure  by  the  latter  the  first  mortgage  must  be  first  paid. 
JUiOapaugh  v.  McBride,  300. 

18L  Decbbe  of  Fobbolosurb  bt  Default  hat  be  Opened  even  after  enroll 
ment  to  let  in  a  defense  that  a  prior  mortgage,  alleged  in  the  bill  to  have 
been  paid  by  the  defendant,  waa  in  fact  purchased  by  him,  and  is  enti- 
tled to  priority  of  payment,  where  such  defense  waa  prevented  by  the 
negligence  or  mistake  of  the  defendant's  solicitor;  sOb  even  after  a  sale 
under  the  decree  wliere  the  oomplainant  is  the  purchaser,  and  has  not 
resold  to  a  purchaser  without  notioe.    Id, 

Hi  Pasties  to  Forbolosubb  Suit.— Pebsonb  hatino  Futubb  C^ontinoeht 
Interests  in  the  equity  of  redemption  need  not  be  made  parties  to  a  suit 
to  foreclose  a  mortgage,  but  thoee  in  esse  having  the  first  vested  estate 
of  inheritance  are  necessary  parties  to  make  the  decree  a  bar  to  their 
right  or  to  that  of  any  contingent  remainder-man  not  made  a  party. 
Nodine  v.  QreenJiM^  363. 

lA.  Agreement  for  Resale  of  Propebtt  to  Vendor  does  not  oonstitate 
a  mortgage,  in  the  absence  of  any  evidence  to  that  eflEeot.  MfomeHm  t. 
Bwmmgham^  402. 

VL  Failubb  to  Complt  with  the  Conditions  of  an  Aobeement  to  Re- 
sell, within  the  time  stipulated,  will  deprive  the  vendor  of  the  benefits 
resultiDg  from  the  agreement,  and  render  the  sale  absolute  and  inde- 
feasible.   Id, 

17.  Aorbement  for  Reconvetancb  of  Premisbb  to  Vendor,  if,  within  two 
years,  the  latter  should  have  a  favorable  opportunity  of  aelling  the  aame 
more  advantageously,  upon  payment  of  the  original  purchase  money  with 
interest,  does  not  amoont  to  a  mortgage.    Stratum  v.  SairM^  418. 
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18.  SaDUFFtl  SALB  upon  a  JtTSGMXMT  OK  A  MOBTOAOB  BoND  DiTBflTB  LhV 

of  the  mortgage  at  law»  as  to  all  other  bonds  secured  by  the  mortgage. 
Orontster  v.  Weise,  461. 

19.  Pabt  Owneb  or  Mortqaob  is  Liablb  to  the  other  part  owner  thereof 
for  positive  misfeasance  only.   Id, 

90.  MoBTOAGB  IS  BxTiirouiSHED  BT  Salb  vkdbb  Ezbodtiom  of  the  mort 
gaged  premises,  though  the  execution  issues  on  a  judgment  subsequent 
in  date  to  the  mortgage.     In  such  case  the  money  realized  on  the  sale  it 
substituted  for  the  land.    Roberta  y.  WiUiama^  549. 

SI.  Equttablb  Mobtoaob  dobs  not  Affbct  Whom. — ^A  parol  agreement  be- 
tween a  mortgagee  and  an  execution  vendee,  to  excuse  the  payment  of  the 
mortgage  money  to  the  sheriff  by  the  latter,  and  that  the  mortgage  shall 
remain  in  force  as  security  for  the  payment  of  the  money,  will  not  affect 
the  mortgagor  nor  subsequent  purchasers  from  the  execution  vendee, 
without  notice  thereof.    Id, 

22.  To  AwrKOT  Pubohasbb  with  Notice  ov  Aobbbmbmt  to  Kbbp  Auvb  a 
Mobtoaob  under  such  circumstances,  it  must  be  shown  affirmatiyely  that 
at  the  time  of  his  purchase  he  had  knowledge  of  the  agreement.    Id. 

S9,  Thb  Rkfbbsbntativb  of  thb  Mobtgaoor  is  an  Indispbnsablb  Past?  to 
a  9eire  faeiaa  on  a  mortgage;  without  him  the  action  can  not  proceed 
against  the  terre-tenants;  if  he  make  default,  it  is  requisite,  before  pro- 
ceeding against  the  latter,  that  judgment  by  default  be  taken  against 
him.    Id, 

See  Boweb;  Executions,  14;  Insubanob,  5, 7;  Sales,  6-8;  Svbbttship,  13; 

Wills,  7. 

MUNICIPAL  COBPORATIONS. 

1.  Bylaw  of  a  Town  not  Consistent  wtzj^  the  Genebal  Laws  of  the 

state  is  void.    BMruon  v.  Mayor  of  Franklin,  625. 

2.  Bt-law  Pbohibitino  Sals  of  Intoxicating  Liquobs  by  persons  witUa 

the  limits  of  the  town,  when,  by  a  general  law,  the  sale  of  liquors  Is 
licensed,  is  in  conflict  with  the  latter,  and  therefore  void.    Id, 

3.  Penaltt  fob  Violation  of  a  Municipal  Bt-law,  void  as  prohibiting 

a  traffic  which  is  licensed  by  a  state  law,  can  not  be  enforced  against  a 
person,  though  the  latter  was  not  in  possession  of  a  license  from  the  state. 

4.  Town  Liable  to  Suppobt  of  Poob  Man  can  not  Maintain  Aonov 

against  him  by  whose  fraudulent  act  he  was  reduced  to  poverty.  Only 
the  party  defrauded  is  entitled  to  an  action,  either  at  law  or  in  chancery. 
MUUm  V.  Story,  671. 

6.  Municipal  Cobpobation  hay  Exebcisb  oveb  its  Strebib  the  rights  of  • 

proprietor  of  the  soil.    Humes  v.  Mayer  qf  KnooBviUe,  657. 
6w  Injuby  to  Land  Situated  on  a  Pubuo  Street,  resulting  from  excavatioiiF 
made  by  the  corporation  designed  to  improve  and  grade  the  street,  un- 
less the  work  was  conducted  in  a  wanton  or  negligent  manner,  is  danmum 
ahaque  injuria.     Id. 

7.  Committee  of  a  Town  Appointed  to  Rebuild  a  BBiDOBhas  authority  to 

enter  into  all  contracts  necessaiy  to  accomplish  that  purpose,  including 
the  borrowing  of  money.     Simonds  v.  Heard,  41. 

8.   COMMITTEB   OF    A  ToWN   EXECUTING  A  CONTBACT  IN   THEIB  INDIVIDUAL 

Namiss,  therein  describing  themselves  as  a  committee  of  the  town  of  W., 
ku.  Dbo.  Vox..  XZZIV— 09 


818  Index. 

and  ntipnlitiiig  that "  aaicl  oommittee  are  to  pay,** eta » ai« 
swetAhu,  on  th«  contract.    Id. 

9.  Town  SimJifiOTX])  to  Double  Damages  fob  Nbolioenob  in  lesriiig  a  i 

in  a  dangerons  condition  can,  in  an  action  against  another,  by  whoaa 
lect  the  street  was  so  left,  recover  single  daniages  only,  without  inolad- 
Ing  anything  for  the  costs  incurred  by  the  town  in  the  action  againut  iL 
LoweU  V.  B.  A  L,  R.  R,  Co,,  33. 

10.  CoNTRiBunvE  Negleot— Persok  Guiltt  of  Kbouoknok,  whereby  a 
street  is  left  in  a  dangerous  condition,  and  the  town  subjected  to  an  action 
and  judgment  for  Injuries  suffered,  can  not  avoid  a  recovery  by  the  town  on 
the  ground  that  its  officers  and  agents  were  also  negligent  in  not  r0pla»> 
ing  the  barriers  which  such  person  had  negligently  failed  to  replaos. 
Id. 

See  DiDiOAXiOH,  1,  2»  3;  Insu&anoe — Fqub,  3,  4;  Mabbiaos  aitd  Ditomii. 

8;  Poor  Laws,  2-5;  Taxatioit. 

MURDER. 
See  CuunrAL  Law,  1^10. 

NAVIGABLB  RIVERa 
Sao  Basements,  6,  7;  WATXEOOUHsn. 

NBQUOENCK 

L  OwHXB  OF  Team  Demised  fob  a  Term  is  not  Liable  fob  Ikjubt  6mm 

by  it  while  being  driven  along  the  highway  by  the  tenant,  though  the 
owner  was  in  the  vehicle  at  the  time,  if  there  was  no  positiTe  and  active 
concurrence  in  the  injury  on  his  part.  Haa-^fiM  v.  Roper,  273. 
8.  Parents  Permtttino  a  Child  Two  Years  Old  to  be  iir  a  Pobuo 
HiOHWAT  unattended,  are  guilty  of  such  contributory  negligenoe  as  will 
defeat  an  action  in  the  child's  name  for  an  injury  done  to  It  by  a  tzmvelflr 
in  the  highway,  where  willful  fault  or  gross  negligence  is  not  impntabls 
to  the  defendant.    Id, 

See  Attobket  akd  Client,  1,  2;  Banks  and  Banxivo,  S,  4»  (S^  6;  Cor- 
porations, 3;  Infancy,  3;  Municipal  Cobpobationb,  0»  10;  Pabbbt 
AND  Child,  2;  Statute  of  LiMiTATioira,  3-IS. 

KEGOnABLB  INSTRX7MBNTS. 

1.  Negotiable  Pbomissobt  Note  Payable  to  a  PAanouLAB  PKBaoir  •■ 
cashier  of  a  bank,  vests  in  the  person  named,  individually,  the  l^gal  in- 
terest in  the  note  so  far  as  to  enable  him  to  sue  for  its  ooUeotioB  in  Us 
own  name.     Horah  v.  Lofng,  378. 

8.  Word  "Cashier"  in  a  Negotiable  Promissory  Note  following  the  name 
of  the  person  designated  as  payee,  is  merely  descriptive.    Id. 

S.  Reoovery  upon  a  Note  Payable  to  "William  H.  Horab,  Cashieb,  or 
order,"  is  not  defeated  by  the  expiration  of  the  charter  of  tha  bank  at 
which  it  was  negotiable  and  payable.    Id, 

4.  Promissory  Note,  Payable  to  the  "  Pbesident,  Dibbctobs,  and  Com- 
pany of"  a  certaiu  corporation,  is  payable  to  the  oorporatioin.  Nwrpmri 
Mech,  Af/g,  Co.  v.  StarHrd,  145. 
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6.  Pasol  Evidsncs  is  Admissibls  to  show  who  were  intended  m  pajMS  bj 
a  deecription  in  a  promissory  note.    Id» 

t.  PamuMPTioy  trom  Acceptance  of  a  Bill  is  that  thb  Aookptob  has 
Funds  of  the  drawer  in  his  hands;  but,  as  between  drawer  and  ao- 
oeptor,  this  presumption  may  be  rebutted  by  showing  that  the  bill  was 
aooepted  and  paid  for  the  drawer's  accommodation.    Or^ffith  t.  Beed^  207. 

7*  AcoBFTOB  Paying  a  Bill  fob  the  Dbawbb's  Accommodation,  may  re- 
oorer  the  amount  from  the  drawer  on  an  miplied  contract  to  iDdemnify 
him,  but  not  on  the  bill,  becaose  its  vitality  is  destroyed  by  payment. 
Id. 

8.  Notice  of  Non-aocbftancb  of  a  Bill  mcst  be  Givsn,  under  the  general 

commercial  law,  to  chaige  an  indorser,  although  presentment  for  accept- 
ance was  unnecessaiy.    AUen  v.  MerehanU*  Bank,  289. 

9.  To  Tbansfib  a  Note  Payable  to  Two,  it  must  be  indorsed  by  both 

payees.    Bennett  v.  AfeCfaugky,  77. 
lOl  Atbrmbnt  iNSimnciBNT  to  Maintain  Title  of  Assionbe,  when. — An 
ayerment  that  one  of  the  payees  had  released  his  interest  in  the  note  to 
the  other  is  not  a  sufficient  allegation  to  sustain  a  suit  by  the  assignee  of 
the  latter  against  the  maker.    Id, 

11.  Pabty  who  Indobsbs  Note  in  blank  at  the  time  of  its  execution  may 
be  sued  as  an  original  maker.     BrigJU  v.  Carpenter,  432. 

12.  Pabol  Evidence  is  Admissible  to  Show  the  Intention  of  the  parties 
regarding  the  indorser's  liability.   Id, 

I8L  Dibchabob  of  Pbiob  Indobsbb  by  the  Holdeb  Releases  Subsequent 
Indobsebs  of  a  promissory  note.    Newwmb  v.  Raynor,  219. 

li.  Indobsbment  of  a  Pbomissoby  Note  after  maturity,  given  in  pledge  fM 
collateral  security,  is  not  one  which  is  protected  as  a  commercial  in- 
dorsement for  value.    Jennen  v.  Bean,  152. 

15.  Upon  the  Indobsement  of  a  Pbomissoby  Note  in  Pledge  after  ma- 
turity, the  general  property  in  the  note  remains  in  the  indorser,  and  the 
indorsee  takes  it,  like  a  chose  in  action  not  negotiable,  subject  to  all 
equities  existing  in  favor  of  the  maker  as  sgainst  the  indorser,  at  the 
time  when  notice  is  given  of  the  indorsement;  and  the  maker  may  set 
off  a  debt  due  to  liimself  from  the  indorser,  at  the  time  of  the  transfer, 
in  an  action  by  the  indorsee  on  such  note,  notwithstanding  the  insolvency 
of  the  indorser.    Id. 

16b  Indobsbment  by  a  Factor  of  a  Bill  of  Bxchanob  remitted  to  his  prin- 
eipal  in  payment  of  goods  sold  on  the  tatter's  account^  raises  no  liability 
on  his  part  towards  the  latter,  unless  it  may  be  shown  that  at  the  time 
of  his  iniftorsement  he  intended  to  assume  a  personal  liability.  Sharp  v. 
Ibimett,  554. 

17.  What  is  Reasonable  Diuobnob  in  Ascebtainino  Indobsbb's  Besidenci 
for  the  purpose  of  giving  him  notice  of  the  dishonor  of  a  bill,  is  a  ques- 
tion of  law,  where  all  the  facts  are  known.    Bank  cf  Utiea  v.  Bender,  281. 

Ift.  HoLDEB  Majcino  Dilioent  Inquiby  for  an  Indobseb,  and  acting  upon 
the  best  information  he  is  able  to  procure  in  giving  notice  of  non-pay- 
ment, has  used  reasonable  diligence,  though  the  notice  was  in  feet  xnis- 
directed  and  never  received.     Id, 

19.  Inquiby  as  to  Accommodation  Indobseb's  Residence,  Made  of  the 
DsAWEB,  for  whoee  accommodation  the  bill  was  indorsed  and  discounted, 
and  sending  notice  of  non-payment  by  mail  to  the  place  designated  bj 
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him,  are  raffident  to  charge  the  indoner,  though  he  resides  and  vaeeives 
hia  mail  at  another  place.    Id. 

20.  Waivt  of  Protest  will  not  Warrant  thb  ImrERXvcB  in  favor  of  the 
maker  of  a  negotiable  promissory  note,  that  the  transfer  of  the  note 
from  the  payee  waa  after  it  fell  due.    Pearce  v.  Auttm,  523. 

21.  A0R2rr  mat  Sits  ix  his  own  Namr  apon  negotiable  paper  indoraed  in 
blank.    Id, 

22.  Dkfosit  or  Funds  in  Bank  to  Msbt  thb  Patxbnt  of  a  bill  of  exchange 
payable  there,  amoants  to  a  tender,  and  will  prevent  interest  aocroing  on 
the  bill;  bat  a  withdrawal  of  the  fund  will  cause  the  bill  to  draw  inter- 
est from  that  time.    MUlir  v.  Bank  o/Ifew  Orleatu,  671. 

23.  Taking  Notb  ior  Prb-sxistino  Dsbt  does  not  discharge  the  debt,  nnkss 
it  is  specially  agreed  that  the  note  is  taken  in  payment.  JBaUUe  ^  DetvUt 
574. 

24.  Whbrb  thb  Sbparatb  Notb  ow  Onb  Joint  Dbbtob  is  Takbn,  the  onus  is 
on  the  other  debtors  to  show  that  it  was  taken  with  the  intention  of  ex- 
tinguishing the  joint  debt.    Id, 

25.  Notb  Signed  in  blank,  and  intrusted  to  another  in  the  confidence  thai 
it  will  be  filled  with  a  particular  amount,  is  valid  in  the  hands  of  a  bona 
fide  holder,  notwithstanding  this  confidence  is  violated  by  the  insertion  of 
a  greater  amount.     Herbert  v.  Huie,  755. 

26  Holder  Who  has  Advanobd  Monet  upon  a  Sionkd  Blank,  in  good 
faith  and  wiUiout  knowledge  of  any  fact  which  would  put  him  apon  an 
inquiry  which  would  disclose  that  the  authority  to  insert  an  amount 
therein  was  restricted,  may  fill  in  the  amount  which  he  has  advanced, 
and  hold  the  signers  responsible  therefor.    Id. 

27  That  the  Charge  of  the  Coxjvr  did  not  Touch  upon  a  Material 
Point  in  the  case  is  not  error,  if  no  request  was  made  to  chaxge  thereon. 
Id, 

28  Acknowledgment  of  iNDBBTBDNB&i  Mads  to  a  Formbb  Ihdobsbb  of 
a  note  by  the  maker  thereof  will  inure  to  the  benefit  of  the  piesait 
holder.  Such  acknowledgment  would  be  available  though  made  to  a 
stranger.     McRcue  v.  Kennon,  777. 

29.  Sealed  Instrument,  though  in  Form  a  Pbomissort  Notb,  is  never- 
theless a  specialty,  and  no  liability  arises  from  an  indonemant  tbereon. 
FrevaU  v.  FiUh,  558. 

8m  Banks  aitd  Banking;  Ck>NFiJCT  of  Laws,  1;  Gonteorttioh,  1;  Oob* 
pobations,  19, 20;  Bvidbnob,  8;  Ouabdian  and  Ward,  2, 3;  FAnoai; 
1,  3;  Subettship,  1-^. 

NEWSPAPERS. 
See  Injunctions,  1;  Partnbbsbip,  7. 

NEW  TRIAL. 
See  Damages,  5;  Pleading  and  Pbaokiob,  13L  « 

NONSUIT. 
See  Pleading  and  Practicb,  20,  21. 

NOTARIES. 
See  Banks  and  Banking,  6;  Eyidbncb,  7. 
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NoncB. 

8w  BoK4  Wtam  Pobobasibs,  1;  EAauann,  4;  Pammm— g,  6^  T*  ii 

Tbubxb  and  Tbustbis,  2. 

NOVATION. 
See  Contracts,  6b 

OFFICES  AND  OFFICERS. 

L  OincBE  Rmjuvimo  Wbtt  iob  Sxbyiob,  is  not  thkubt  Madi  Aonrr  ov 
THB  PuoNTBrr  for  oolleoting  the  demand;  and  If  he  reoeivet  pftymMit 
from  the  debtor  he  holds  it  aa  agent  of  the  Utter  nntil  he  aotoally  ptt^ 
h  to  the  ereditor.     Wainwright  v.  Wtbtter,  707. 

S.  OmcKB  IS  EzonsxD  fbom  Calling  on  Dsbtob  to  Choosb  Appbai8KB8» 
where  the  reoord  shows  that  such  debtor  resides  without  the  state,  and 
thftt  there  is  no  attorney.    GUman  v.  7'hompmm,  714. 

PARENT  AND  CHILD. 

1.  Son  hat  BiooyxB  tbom  his  Fathxb's  Bstatb  an  amoont  equal  to  the 
▼alne  of  personal  services  rendered  in  the  life-time  of  his  parent  as  orer- 
seer  npon  his  plantation,  when  it  appears  that  there  was  an  nnderstand- 
ing  that  the  senrioes  were  not  to  be  grataitons,  and  there  was  no  provis- 
ion  made  for  the  son  in  his  father's  will.    Price  v.  Priee^  008. 

S.  NiOLiOT  TO  Sue  until  attxr  thb  Dsath  of  a  Pabbnt,  by  a  son  who  had 
rendered  certain  services  in  the  life-time  of  the  former,  in  expectation 
that  provision  would  be  made  for  him  in  the  parent's  will,  by  way  of  re- 
waidy  is  not  such  neglect  as  will  bring  the  demand  within  the  stateto  ol 
limitations,  so  as  to  bar  an  action  for  its  recovery.    Id, 

See  Gms,  1;  NsouoBNcni,  2. 

PARTITION. 
See  Co-tbnanot,  3,  9,  10, 11. 

PARTNERSHIP. 

L  Pown  or  a  Oopabxnke  to  Bind  his  AssooiATn  eartends  to  mdi  msttaw 
only  as,  in  the  ordinary  cooise  of  dealing,  have  reforaDoe  to  the  boiiiMaa 
in  which  the  firm  is  engaged.    GrosthwaU  v.  Ro9$,  613. 

S.  PMesuxftion  Riqabding  Onb  who  Dsals  with  a  Pabtnxe  in  a  matter 
not  within  the  scope  of  the  partnership  is,  that  snoh  penon  dealt 
with  the  partner  on  the  latter's  private  and  individual  acoonnt,  notwith* 
standing  the  partnership  name  was  used.    Id. 

t,  Pabtnxbsbip  fob  ths  Pbaoticb  of  MxDidNS  does  not  authorise  one  of 
the  partners  to  bind  the  firm  by  a  note  given  in  the  name  of  the  partner^ 
ship  for  money  borrowed  for  the  private  and  individual  use  of  the  partner 
by  whom  the  note  was  given.    Id. 

4,  Authobxty  vndsb  Sbal  is  Nbobssabt  to  Enablb  Onb  Copabtnbb  to 
Bind  thb  Othbb  by  a  note  under  seal  in  the  name  of  the  partnership. 
TurbeviiUy.  Ryan,  622. 

iw  Prbvious  Pabol  Assbnt  ob  Subsbqvbnt  Adoption  will  not  nodm  the 
unauthorised  bond  of  a  copartner  binding  as  to  the  other.    Id. 
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t.  NoncB  or  Dissolution  of  Pabtnebship  is  Sufficibnt  as  to  strangen,  if 
the  notice  ia  pablished  in  a  newspaper  printed  in  the  place  where  the 
partnership  business  is  carried  on;  but  it  is  requisite  to  show  that  actual 
notice  was  conveyed  to  customers  of  the  firm.  Walkinaon  ▼.  Bemk  ^ 
Pa,,  621. 

7.  CuBiOMXE  Taxing  a  Nxwspafeb  in  Which  Nones  of  the  diaaolntioa  b 

printed  is  not  affected  with  knowledge  of  such  notice.    I<L 

8.  OouBT  CAN  NOT  Detebminb  Who  IS  A  OusTOMCB,  and  can  not  reject 

proof  of  notice  published  in  a  newspaper  because  the  party  sought  to  be 
affiDOted  is  a  customer;  the  determination  of  that  question  is  within  the 
province  of  the  jury.    Id, 

tt.  Pabtnsb  Intbustxd  with  thx  Skttlucxnt  of  a  DiaaoLVKD  Pabtvxb- 
8HIP,  may  bind  the  partnership  by  borrowing  money  to  meet  its  aoendog 
liabilities,  and  by  actually  applying  the  money  borrowed  in  discharge  of 
such  liabilities.    BsUUe  tf  Datoi9,  574. 

lOl  MoNKT  BoRBOWSD  BT  A  Pabtnxb  will  be  presomed  to  have  been  bor- 
rowed for  the  partnership,  which  will  be  liable  therefor,  if  it  has  bean 
applied  to  its  use.  The  principle  applies  as  well  after  a  partnership  baa 
been  dissolved  as  before.    Id, 

11.  IntBBEST  in  PaBTNXBSHIP   PBOPEBTT  LiABLB  to  THB  SATIBFACnON  OF 

thb  Sbpabatb  Bxbts  of  each  partner,  is  the  interest  of  each  in  the 
property  as  it  stands  after  the  partnership  accounts  have  been  settled, 
and  the  demands  of  the  partnership  creditors  provided  for.  WhntUm  t. 
Aowiy,  768. 
IS.  DiBTOB  OF  A  Pabtnxbship  gan  NOT  BB  Gabnishbd  in  an  action  brao^it 
to  recover  the  separate  debt  of  one  of  its  memben.    /d. 

See  Slandbb,  2,  3. 

PATENTS. 
See  Gbants,  1;  Subybt,  1,  2. 

PAUPEBa 
See  PooB  Laws,  1. 

PAYMENT. 

1.  Patmbht  in  Woikthlbb  OB  Badlt  I>KFBBaiATED  BANK  BiLU  is  aot  a 

valid  payment.  And  a  person  receiving  such  bills,  without  fault  or  Di- 
ligence on  his  part,  in  payment  of  a  pre-eziBting  debt,  may  treat  the 
payment  as  void  and  reeort  to  his  original  cause  of  action.  Gtbaom  v. 
Pedfc,  702. 

2.  Action  on  Book  Acx^ount  mat  bb  Maintainbd  in  such  a  case.    Id, 

lb  Payment  bt  Bills  of  Bank  that  had  Stopped  Payment,  at  tiie  time 
it  was  made,  does  not  eztiognish  the  debt,  although  both  the  penon  who 
paid  and  the  person  who  took  the  bills  were  then  ignorant  of  the  failmv 
of  the  bank.     Wainwright  v.  Webster,  707. 

See  Negotiable  Instrumbntb,  28. 

PEBJUBY. 
See  Criminal  Law,  8b 
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FLBADmO  AND  PRA.CIICB. 

!•  AwwmAYa  wqsl  ComfBrcnfo  a  Suit  by  Wabrast  nr  JxnmaafB  Cousr 
thftt  the  defendftntai  are  non-remdents,  though  soffident  to  make  the 
warrant  regular  In  the  first  instance,  is  not  oondnflive,  and  if  met  by 
sniBoiettt  proof  to  the  contrary,  the  justice  should  set  aside  the  proceed* 
ings.    Shannon  v.  Conutock,  202. 

t.   PlBA  IK  AbATXMBUT  that  OnB  of  SeYXRAL  DxrENDANTS  18  A  BxSXDKlVr 

of  the  state  where  the  suit  has  been  commenced  by  warrant  in  a  justice's 
court,  is  bad,  because,  though  personal  to  only  one  of  the  defendants,  it 
goes  to  the  whole  suit.    Id, 

t,  OXHSBAL  ISSUB  PUSADXD  DOBS  KOT  WaIVB  THB  PBOPBIETT  OV  Ah'  AbBBST 

of  the  defendants  in  a  suit  in  a  justice's  court,  where  the  objection  baa 
been  taken  and  overruled.    Id. 

4b  Bbqubst  to  Dblivbb  up  PLAiNTorr's  Wipe,  and  refusal  by  the  defendant^ 
need  not  be  alleged  in  the  declaration  in  an  action  on  the  case  for  entic- 
ing away  the  wife.     OtUhri&t  v.  Bale,  469. 

ft.  Fobmxb  Rbooybbt,  Rxlbasx,  or  Satisfaction  Nbxd  not  bb  Plbadbd, 
in  an  action  on  the  case,  but  may  be  given  in  evidence  under  the  general 
issue.    Id, 

5.  Mutual  Proiosbs  httst  bb  Concubrbnt  and  Obuoatort  at  thb  Samb 
TiMB  to  render  either  binding,  and  must  be  so  stated  In  the  declaration. 
UUea  A  S.  R,  R.  Co.  v.  BHneherhqf,  220. 

7.  Dbglaration  Sbthno  out  No  Promisb  bt  Plaintiff  as  consideration  for 
the  defendant's  promise  is  fatally  defective  on  demurrer;  as  where  a  decla- 
ration by  a  railroad  company  sets  out  a  written  agreement  with  the  de- 
fendant, stipulating  that  if  the  company  would  locate  their  road  in  a 
certain  place,  the  defendant,  in  consideration  of  benefits  accruing  to  him 
therefrom,  would  pay  the  value  of  certain  lands  required  for  such  loca- 
tion, and  that  afterwards,  on  the  same  day,  in  consideration  of  such 
agreement,  and  that  the  plaintiffs,  at  the  defendant's  request,  promised 
to  perform  the  agreement  on  their  part,  the  defendant  undertook  and 
promised  to  perform  it  on  his  part,  and  alleges  performance  by  the 
plaintififo  and  non-performance  by  the  defendant.    Id, 

S,  Baoh  Onb  of  Several  Defendants  is  Entitled  to  present  his  defense 
in  the  form  of  a  special  plea,  and  can  not  be  compelled  to  adopt  the  plea 
of  the  other  defendants.    Roberts  v.  Williams,  549. 

••  Where  a  Dbmurrer  to  a  Petition  is  Overruled,  but  not  With- 
drawn, a  withdrawal  will  be  implied  where  the  parties  go  before  the  jury 
on  an  issue  made  up  under  the  direction  of  the  court;  the  demurrer  will 
not  remain  a  confession  of  the  facts  in  the  petition.    Dickey  v.  Maleehi^ 

lao. 

10.  General  and  Sweeping  Objections  are  Insuffigient;  the  party  must 
point  out  objections  specifically,  to  authorize  the  appellate  court  to  in- 
terfere.   Id, 

11.  Ambndmbnts  are  not  Allowed  which  are  Incon8I8tent  with  the 
nature  of  the  pleadings,  or  change  the  cause  of  action.  Particular  allega- 
tions may  be  changed,  and  others  added,  provided  the  identity  of  the 
cause  o*  action  is  preserved.    Steveruon  v.  MudgeU,  156. 

12.  Error  will  not  Lib  for  allowance  of  amendments.  Newman  v.  .^bsfer» 
98. 
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13.  BriDXifcie  or  Patmskt  ttndbb  Gbksbal  Jsbum  m  Assuiifsit  Ib  ftdmb 
Bible.     Hanna  y.  MOU,  216. 

14.  Court  can  not  Rxjxct  Pboov  ov  a  Fact  as  Imicatbbial,  if  the  queetko 
aa  to  whether  it  is  immaterial  or  not  depends  npon  proof  of  another  faot 
The  proper  oourae  in  snch  a  case  is  to  sabmit  the  proof  of  both  facta  to 
the  jnry.    Day  t.  Sharp,  609. 

15.  It  is  hot  Ebbor  to  Refuse  InsTBUorioifs,  unlesa  the  party  abowa  proof 
to  which  they  could  be  applied.    Newman  y.  Foster,  98. 

I6b  Ebronxous  iNSTRUonoKs  ABB  NOT  CuBXD  by  the  fact  that  ooiract  in- 
stmotlona  accompany  them.    Hickman  v.  Oriffin,  124. 

17.  Vbbdiot  fob  Plaintiff  on  Issue  of  Non  Assumpsit  where  paymoit  ia 
also  pleaded,  without  noticing  the  latter  plea,  is  informal  merely^  and  not 
defectiye  in  substance.    Hanna  v.  MUls,  216. 

18.  Co-defendant  is  not  Entitled  to  Acquittal  so  as  to  be  Made  a 
Witness  for  other  defendants,  unless  there  is  a  total  failure  of  evidence 
against  him.     Hartfidd  v.  Roper,  273. 

19.  Objection  to  Evidencb  not  Made  at  the  Tbiai^  can  not  be  heard  on 
a  motion  for  a  new  trial.     Id, 

20.  Order  Denting  Motion  to  be  Allowbd  to  Amend  a  declaration  is  not 
appealable.    Ander$  v.  Meredith,  378. 

21.  Fbom  a  Voluntary  Nonsuit,  a  writ  of  error  will  not  lie.  Ewmg  y. 
GUdweO,  96. 

22.  Courts  do  not  Possess  Power  to  Nonsuit  in  MiwwiwBippt,  but  they  in- 
struct the  jury  to  find  as  in  case  of  a  nonsuit.    Id. 

23.  Writ  of  Error  Coram  Nobis  is  not  a  writ  of  right,  and  can  be  granted 
only  upon  affidavit  showing  some  error  of  fact.     Tyler  v.  Morris^  395. 

24.  Fact  Assigned  as  Error  in  an  application  for  a  writ  coram  nobis,  ia  not 
to  be  definitiyely  decided  by  the  court  in  granting  the  writ^  but  if  the 
writ  be  granted,  the  other  parfy  being  properly  brought  in,  may  plead, 
and  the  issue  taken  upon  the  fact  assigned  is  to  be  tried  by  a  jury  and 
not  by  the  court.    Id. 

25.  Writ  of  Error  Coram  Nobis  is  not  per  se  a  $uper$edea».    Id, 

28.  Refusal  of  Lower  Court  to  Grant  a  Wbtf  Coram  Nobis  can  not  be 
revised  on  appeaL     Id. 

27.  Allowing  Amendment  which  Essentiallt  Changes  thb  Pabxibb  to  an 
action,  is  error,  if  such  change  has  the  effect  of  introducing  a  new  oanae 
of  action,  not  contained  in  the  original  declaration.  Emtereon  v.  WUmn^ 
695. 

28.  Whebb  such  an  Amendment  was  Allowed  bt  a  Jusnox  of  thb  Peace* 
the  county  court,  on  an  appeal  thereto,  must  dismiss  the  action,  and  can 
not  restore  the  declaration  and  cause  of  action  to  what  it  was  before  the 
amendment.     Id. 

29.  Decision  of  Trial  Court  on  Questions  of  Fact  is  Fdtal^  and  caa  not 
be  examined  into  on  exceptions.    Strong  v.  BamcB,  684 

See  Assignment  of  Contraois,  1;  Bailments;  Commissioksbs,  5;  Cor- 
pobations,  21;  Co-TBNANCT,  10;  Ejectment,  3;  Equttt,  1, 10,  Ifi,  16;  18; 
Guardian  and  Ward,  7;  Judgments,  14;  Libel,  4;  MAuaons  Pbosb- 
ounoN,  4;  Mortgages,  14,  23;  Negotiable  iNSTRUXEinn,  10,  21; 
Slandeb,  3,  5;  Subxtxbhif,  15;  TBEBFAflS^  2;  WnNSSSSS,  1»  & 
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POOR  LAWS. 

L  SiBTKa  BT  A  Paufsb  vndxb  Cont&aot  lOR  THs  Sfaob  ov  a  YSAft  giiBi 
a  settlenient,  whether  all  performed  under  one  oontrMt  or  whetiier  per- 
formed nnder  lereral  diatinot  contracts.    HddUberg  v.  Lpwn^  508. 

8L   PBISUMPTIOir  18  THAT  A  ToWN  HAS  TwO  OVBRSBXBS  OV  THS  POOB  nntU 

the  ooDtrary  appears,  iHiere  the  statute  requires  each  town  to  elect  two. 
Downing  v.  Rttgar^  223. 

lb  On  OF  Two  OvKBSBBs  or  thx  Poob  hat,  bt  Cohbbnt  or  thb  OtbxBi 
Act  alonb,  as  the  agent  or  deputy  of  both,  in  applying  for  and  execut- 
ing a  warrant,  under  the  statute,  against  the  property  of  one  who  has 
absconded,  leaTing  his  family  chargeable  to  the  town,  and  the  coosent  of 
the  other  overseer  will  be  presumed,  if  the  warrant  is  rsgolar  on  Its  faoe, 
and  reettes  an  application  by  both.    Id, 

4.  Pbbsumftiov  that  an  Ovbbskib  or  thb  Poob  Acrd  Rboulablt,  and 
with  the  consent  of  his  colleague,  in  proceeding  against  the  property  of 
one  who  has  absconded  leaving  his  family  chargeable  to  the  town,  must 
prevail,  and  justify  his  acts  until  the  want  of  such  consent  is  affirm- 
atively shown  by  the  testimony  of  the  other  overseer,  he  being  a  com- 
petent witness.    Id. 

&  Bbsubb  ur  THB  Kamb  or  only  Onb  or  thb  Ovbb8bib8  of  the  poor  of  a 
seunre  of  the  property  of  one  who  has  absconded,  leaving  his  fiunlly 
ohargeable  to  the  town,  is  informal  only,  if  jurisdiotJon  has  been  regu- 
larly acquired,  and  not  impeachable  in  an  action  agynst  the  oveisesf  who 
mada  the  seinire.    Id. 

POSSESSION. 

See  BovA  Fn>B  PuBOHAaBBa,  i. 

POWBB  OF  ATTOBKBY. 
See  AoBBOT,  8. 

PRB-BMPnOK. 
See  Gbabtb,  2,  8. 

PBBSCBIPTION. 

dm  BaaBMBBTBy  1-^,  6,  7;   WATBBOOUBSBi^  1^  4 

PBBSUMPTIONS. 

Sea  hawmum  PdaaflnoB,  2;  Aoekct,  15;  Bvibbnob,  9|  N) 

•nmooraa,  6;  Pabtnkrship,  2,  10;  Poob  LAifa»  %  4 

PRINCIPAL  AND  AGENT. 
See  AoENCT. 

FBIVILEOED  COMMUNICATiamL 
See  Slandbb,  6-11. 

PROBABLE  CAUSE. 
See  LiBBL,  2,  8. 
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PBOCiass. 

L  Shikuv^  BiTcnur  is  Ck>VGLn8Xvx  m  to  the  iaoti  th«niii  tat  tetii,  apoa 
the  pftrtiea,  m  &r  m  the  particaUr  action  is  oonoenied.  Thtuy  if  the  rs- 
tam  state  that  property  replevied  was  sairendered  to  the  defendant 
upon  his  giving  bond,  the  latter  may  not  show  that  less  property  was 
replevied  from  him  than  appeared  from  the  return.    KncwUB  v.  Lord,  52SK 

2.  GrviNo  Bond  CoNDmoinED  to  Rbtubn  Pbopxett  Bsplevixd  will  pre- 

olnde  defendant  from  asserting  that  less  property  was  replevied  than  is 
described  in  the  bond.    Id. 

3.  Von>  Pbooess  must  be  Set  aside  ob  Vacated  before  trespass  can  be 

maintained  against  the  party  who  caosed  it  to  issue,  for  acts  done  there- 
under.   Day  Y.  Sharp,  509. 

4.  Peooess  merely  Voidable  Affords  JasrmcATiON  for  acta  that  have 

been  done  thereunder.    Id, 
6.  Whether  Warrant  Runkino  **  State  ov  Missouri,  Couvrr  ov  Cole» 

ss.**  would  be  valid  or  not,  quare,    Hickman  v.  Or^ffin,  124. 
6.  IssuAiroE  or  a  Warrant  on  Inoompbtbnt  Testimony  is  merely  eErcne- 

ons,  and  does  not  render  the  prooeeding  void,  as  wfasre  the  wannuit  Is 

issued  solely  on  the  testimony  of  the  wife  of  the  person  whose  property  is 

seised  thsrennder.    Downing  t.  Sugar,  223. 

PBOCHEIN  AMI. 
See  Infancy,  9. 

PROTEST. 
See  Negotiable  Instruments,  20l 

PUBLIC  LANDS. 
See  EzBOUTioNs,  15;  Grants. 

QUANTUM  MERUIT. 

L  Ore  mat  Bbooter  on  Quantum  Meruit  for  Work  Done  under  a  Odn- 
TRACT,  although  it  was  not  performed  according  to  such  oontraet»  if  the 
work  is  beneficial  to  him  for  whom  it  has  been  done,  and  the  parties  csb 
not,  on  a  rescinion  of  the  contract,  be  placed  in  sftito  ^tio.  QUmam  v. 
i/al2,  700. 

Z  One  who  Promises  to  Pay  for  Work  when  I>one»  or  Qivb  hd  Note 
therefor  payable  in  a  year,  is,  on  his  refusal  to  give  his  note,  immediately 
liable  to  sa  action  for  the  amount  due  for  such  woriL    UL 

See  Infancy,  10. 

RATIFICATION. 
See  Infancy,  7. 

RECORDS. 
See  EviDENCB,  1,  %  4-6. 

REMAINDERS. 

OONYEYANCE  TO  ORANTEB  FOR  LiFE  WITH  REMAINDER  tO  SOCh  perSOOS  SS 

he  might  by  will  appoint,  or,  in  default  of  any  appomtsBent^  to  the  hein 
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of  the  grantee,  vests  the  title  in  the  heirs  of  the  Utter,  as  against  a 
purchaser  at  a  sale  of  the  premises  nnder  a  foreolosnre  of  a  mortgagei 
ezeented  by  the  grantee  during  Ids  life-time.    BeiUham  y.  SmUh^  500. 

See  Tbovxr,  1,  2;  Wills,  0. 

«  * 

RENT. 
See  Landlobd  and  Tekaivt,  2-4»  8. 

REPEAL. 
See  Statutxs,  1. 

REPLEVIN. 
See  Bailments. 

RESCISSION  OF  CONTRAOia 
See  Sales,  4,  5. 

RETURN. 
See  BzsonnoNs,  9, 10,  17. 

SALES. 

L  CosTRAcrr  to  Deliveb  Wheat  to  a  Miller  and  to  Take  Floub  ranoh 
lOB  of  a  specified  qoality,  at  the  rate  of  a  certain  number  of  pounds  for 
so  many  bushels  of  the  wheat,  is  a  sale  and  not  a  bailment,  where  there 
is  no  agreement  to  manufacture  the  flour  from  the  wheat  delivered;  and 
one  purchasing  from  the  miller  flour  made  from  the  wheat  so  delivered, 
is  not  liable  in  replevin  to  the  party  delivering  such  wheat.  8mUh  v. 
Clark,  213. 

2.  Vendor  ov  Gk>0D8  to  be  Paid  for  by  Note  Payable  in  Futuro,  if  such 
note  is  not  given,  may  sue  immediately  for  a  breach  of  the  special  agree- 
ment and  recover  the  value  of  the  goods  as  damages,  though  he  can  not 
sue  for  goods  sold  and  delivered  until  the  term  of  credit  expires.  Hanna 
V.  MUU,  216. 

S.  BVIDENCE   07  A   SaLE  OF  QOODS  TO  BE  PaID  FOR  BY  A    "SATISFACTORY 

Note"  will  not  support  a  declaration  on  a  sale  for  the  purchaser's  note 
"to  the  order  of,  and  indorsed  by,  a  person  who  should  be  satisfactory** 
to  the  vendor,  there  being  no  evidence  of  a  usage  attaching  such  meaning 
to  the  words  used  at  the  sale.    Id. 

i.  To  Rescind  a  (contract  of  Purchase,  the  vendee  must  return  the  prop- 
erty, unless  it  be  entirely  worthless  to  both  parties.  Petiey  v.  BcUch,  60. 

6l  Pabtial  Failure  of  Consideration,  or  breach  of  warranty,  or  deception 
in  the  quality  or  value  of  goods  sold,  may  be  shown  in  mitigation  of 
damages,  in  an  action  to  recover  the  purchase  price.    Id, 

8L  Contract  for  the  Transfer  of  Property,  by  the  terms  of  which  the 
purchaser  advances  a  part  of  the  purchase  money,  and  the  seUer  reserves 
the  right  to  abrogate  the  contract  by  returning  the  money  so  advanced, 
with  interest,  at  a  particular  time;  snd  if  not  so  abrogated,  the  contract 
to  be  executed  by  the  purchaser  paying  the  residue  of  the  purchase 
money,  and  the  seller  surrendering  the  possession  of  the  property,  is  a 
conditional  sale  and  not  a  mortgage.  Tugksr,  P.,  and  Brooke,  J., 
dissenting.    Mom  v.  (Treen,  781. 
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7.  BxTiNtioir  ov  PoMEMSOir  bt  a  Yihdob  will  not  Ghavos  the  natnn 
of  a  oonditSooal  nlftt  ao  as  to  render  the  laoM  a  mortgage.    IdL 

B»  Wbkbb  a  PLAXMnnr  or  a  Suit  to  Rnnmc  a  MoBxaAox  Fails  by  rwwoa 
of  the  ooort  holding  the  traimotion  sued  on  to  be  a  conditional  aalAi 
equity,  to  prerant  further  litigation,  will  order  a  decree  in  fa^or  of  tlw 
plaintiif  for  the  baUmoe  of  the  porohase  price,  with  interest,  bat  without 

ooete.    Id, 
9.  OvB  Who  Sills  Personal  P&opkbtt  that  Hb  dobs  not  Own,  is  liaUe 
in  ssBompslt  on  his  wananty.    Strong  v.  Bamei,  084. 

See  Fkaitd,  3;  Fkaitdulbnt  Convbtancis;  Wakrantt. 

SCHOOLS. 

1.  Bitwbbn  Sgboolmastbb  in  Pubuo  School  and  thb  Pabbhtb  or  PunLS, 
there  is  no  privity  of  contract.    Spear  y.  Cfttmmingtt,  58. 

8.  SOBOOLMASTBB  IN  PVBUO  SOHOOL  18  NOT  BbSPONBIBLB  tO  a  psnBl  foT 

refoslng  to  receive  and  instmct  his  child.    Id, 

SET-OFF. 

1.  Claim  aqainst  Insolvbht  Ebtatb  of  Dbobdent  mat  bb  Ofibbt  In  dbsa- 

eery  against  one  in  favor  of  the  estate,  although  the  claimant,  owing  to 
an  agreement  of  the  administrator  to  allow  it,  neglected  to  present  his 
daim  to  the  commissioners  on  the  estate.    Nhna  v.  Rood^  609. 

2.  Unliquidatbd  Claim  can  not  bb  Owsbt  in  Chanobbt;  but  a  decree  may 

be  deferred  to  enable  the  claimant  to  have  it  liquidated.    Id, 

SHERIFFS. 

1.  Shbbot  Holding  Inqubst  to  Tbt  a  Claim  to  Pbopebtt  has  anthoiitj 
to  exclude  illegal  testimony.    Obart  v.  LeUon,  182. 

9L  Rbobift  Givbn  bt  thb  Dbtbndant  in  Attaohmbnt  to  thb  Claimant  lor 
the  purchase  price  of  the  property  is  competent,  and  prima  Jhbk  evi- 
dence that  the  property  was  sold  to  the  claimant.    Id, 

See  BxBOunoNS,  1,  2, 10-18;  Pboobsb,  1;  Subbttship,  4-7. 

SLANDER. 

1.  WoBDS  Impuonino  thb  SoLVBNor  OF  A  Pbbson  and  affbotfaiig  his  cradit 
are  actionable,  though  not  spoken  in  relation  to  his  psrtioular  trade  or 
business.    DavU  v.  Ii^f,  684. 

2.   SlANDKRINO    a    PaBTNBR    bt    DBGLARINO  him  to  bb  INBOLVSMT,  is   BO 

slander  of  the  firm  of  which  he  ii  a  member.    Id, 
Z,  Copartners  Nbbd  not  Join  in  an  Aohon  or  SiANDBBfor  words  aflbet- 
ing  the  mercantile  character,  credit,  or  solvency  of  one  of  them.    Id, 

4.  Mbasitrb  of  Damages  in  an  AcnoN  of  Slander  in  a  question  for  the 

jury  to  consider  relatively  with  that  of  malice.    Id, 

5.  Vbrdict  in  an  AonoN  of  Slander  will  not  be  Dibturbbd,  beoanse  the 

damages  awarded  were  in  excess  of  what  the  court  in  its  disoretioB 
might  have  thought  proper.     Id, 

6.  Words  Spoken  bt  Counsel  or  bt  a  Partt  Condootino  his  own  Gabb^ 

in  the  course  of  judicial  proceedings,  if  relevant  and  pertinent  to  the 
question  before  the  court,  are  privileged,  and  not  subject  to  an  acticn  for 
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■fauidflr,  however  false,  malieioas,  and  injnriont  they  may  be.  HcuUtiqb 
y.  Lutk,  330. 

7.  Words  not  Rslkvant  or  Pkrtinxnt  to  thx  Matter  in  QnxsnoN,  spoken 
in  the  ooorae  of  judioial  prooeedingB,  are  neverthekes  privileged  if  spoken 
in  good  faith,  tinder  a  belief  that  they  were  relevant  and  proper,  and  with- 
out actoal  malice,  of  which  the  Jozy  are  to  judge.    Id. 

6w  Privilbox  will  not  Avail  on  a  Motion  in  Arrest  of  Judoxxnt  against 
the  defendant  in  slander,  where  there  are  special  pleas  that  the  words 
were  used  in  the  coarse  of  jadidal  proceedings  in  conducting  the  defend- 
ant's own  cause,  were  relevant  and  pertinent,  and  were  not  spoken  mali* 
ciottsly,  and  those  facts  being  put  in  issue  are  all  found  against  the  defend- 
ant.   Id. 

9.  Kkithxr  Partus  nor  thkir  CSounsbl  are  Liablb  to  an  AonoN  of 

Slanbbr  for  words  spoken  bona  fidt  in  the  ordinary  course  of  judicial 
proceedings;  but  a  party  claiming  this  protection  must  have  spoken  the 
words  in  the  reasonable  and  necessary  defense  or  pursuit  of  his  rights, 
and  words  spoken  by  counsel,  to  be  privileged,  must  have  been  spoken  in 
the  discharge  of  his  duty  to  his  client,  and  must  have  been  pertinent  to 
the  matter  in  question.     Mower  v.  WaJtBon,  7M. 

10.  PRiviLBaB  OF  Counsel  and  Cubnt  in  this  Rbspxct  arb  Co-bxtbnsivb. 
Id. 

11«  Words  "That  is  a  Lib"  Sfokbn  to  a  Witness  while  Tbstiftino  to  a 
material  point  in  a  canse  then  on  trial,  are  actionable,  if  spoken  by  r 
party  maliciously,  and  with  intent  to  defame  such  witness.    Id. 

SPECIFIC  PERFOBMANCE. 

1.  Spscifio  Performancb  will  not  be  Degreed  when  the  party  applying 

has  omitted  to  execute  his  part  of  the  agreement  by  the  time  appointed, 
unless  he  can  satisfactorily  account  for  such  omission,  or  the  other  party 
has  expressly  or  impliedly  assented  to  such  delay.    LewU  v.  Wcods^  110. 

2.  Pabtt  Loses  Right  to  Spbcifio  Performance,  when.— Where  a  party, 

by  the  terms  of  the  sale,  agrees  to  pay  a  certain  amount  in  cash  and  give 
his  promissory  notes  for  the  balance,  and  pays  but  a  portion  of  the  cash, 
and  refuses  for  two  years  to  pay  the  balance  or  to  execute  the  notes,  he 
is  guilty  of  such  negligence  that  he  will  not  be  decreed  a  spedfio  per- 
formance.   Id. 

5.  Specific  Performance  of  Contract  which  Originated  in  Breach  of 

Faith  will  not  be  decreed.    PaUenon  v.  Marti,  474. 
4.  Unkzplainbd  Delay  of  Vendor  for  Seven  Tears,  and  great  rise  in 
value  of  the  lands  forming  the  subject-matter  of  the  contract,  oonstitute 
sn  insuperable  objection  to  the  granting  of  a  decree  for  the  specific  per* 
foimance  of  a  contract  for  the  sale  of  lands.    Id. 

6.  Facts  Showing  Abandonment  of  a  Contract  bt  the  Plaintiff  furnish 

a  decisive  answer  to  Us  prayer  for  a  specific  performance  thereof.    Id. 

STATUTE  OF  FRAUDS. 

IIrmorandcm  of  Contract  for  Sale  of  an  Interest  nr  Lands  which 
ftonsifftfld  merely  of  an  invoice  commencing  with  the  words,  ** invoice  of 
articles  purchased  by  S.  Pipkin  and  R.  Oliver  of  Wm.  R.  James,  this 
twenty-ninth  August,  1836,"  and,  after  specifying  numerous  articles, 
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oondiiduig  with  the  words,  ''One  ioe-honae  aad  lot,  one  hundnd  and 
forty  doUars,**  is  not  a  mifficient  memoraadnm,  within  the  stfttnte  of 
ftaada,  to  bind  the  porohaaer  in  respect  to  the  real  property,  and  ho  nu^ 
recover  the  pnrohaae  money  paid  thereon.     Piptin  r,  Jamett  ^2: 

STATUTE  OP  LIMITATIONS. 
1.  Bntut  on  Land  Avoids  Opxration  or  Statotb  ov  LnmATiomi  as  eSeota- 
ally  as  an  action,  but  to  have  that  effect  the  entiy  most  bear  on  its  face 
an  nneqoivocal  intent  to  resume  the  actual  possession.    AUemAa  v.  Camp- 

%  Buknuvo  of  thz  Statutb  ov  Limitations  is  not  Susfendbd  by  a  dis- 
ability which  ocoors  snbaeqaently  to  the  time  that  the  right  of  action 
accrued.    Benseil  v.  Chancellor,  561. 

S.  Statutb  of  Limitations  Opbbatks  upon  a  Causb  of  AonoN  a^^ainst  an 
attorney  at  law  for  negligence  in  not  procuring  judgment  to  be  entered, 
and  execution  issued,  in  an  action,  from  the  time  when,  through  the  fafl- 
ing  circumstances  of  the  debtor  rendering  a  loss  probable  and  calling  for 
diligent  action,  the  actual  neglect  in  forbearing  to  cause  judgment  to  be 
entered  and  execution  issued  occurred.     Thoma$  v.  ErviUf  586. 

4.  Action  against  an  Attorney  at  Law  for  Nbouqbncb  is  barred  by 
statute  of  limitations,  although  commenced  as  soon  as  plaintiff  ascer- 
tained definitely  that  the  consequence  of  the  neglect  was  a  loss  of  his 
debt,  if  the  negligence  itself,  which  was  the  incidental  cause  of  the  loss, 
had  not  happened  within  four  years  previous.    Id. 

ft.  Damages  Developing  Subsequently  to  the  Act  of  Nbouobncb  oon- 
plained  of,  do  not  constitute  a  new  cause  of  action.    J<L 
See  Oontbibution,  1;  Mortgages,  1,  2;  Paexnt  and  Chiij>,  2. 

STATUTES. 

1.  Bbpbal  of  Statute  while  Prosbcution  under  r  is  Pbndzno.  pats 
an  end  to  such  prosecution,  unless  there  is  a  saving  olanse  in  the  repealing 
act.  And  this  is  the  case,  not  only  where  the  latter  act  expressly  repesls 
the  former,  but  also  where  its  provisions  are  inconsistent  with  the  for- 
mer, although  there  be  no  annulling  words  or  repealing  danse  therein. 
AbboU  V.  Commonumcdlh,  492. 

%  GoNSTBUonoN  OF  CoMMON  Law  Tebmb  IN  STATUTES. — Where  tenns  used 
in  the  oommon  law  are  contained  in  a  statute  or  the  constitation»  without 
an  explanation  of  the  sense  in  which  they  are  employed,  they  should  re- 
ceive that  construction  which  has  been  affixed  to  them  by  the  oommon 
law.    Carpenter  v.  State,  116. 

lb  Sfboial  Words  are  not  Essential  to  Bbvive  a  Statute  providing  fbt 
the  oonstmction  of  a  raihroad,  which  has  expired  beoaose  the  work  has 
not  been  commenced  within  the  time  therein  limited,  hot  a  statute  passeii 
after  such  expiration  extending  the  time,  will  be  a  SBflSoient  revivor. 
Crocker  v.  Crane,  228. 

See  Corporations,  11;  Watbrooub8B8»  ft. 

STREETS. 
See  MumciPiL  Oorpobatiohb,  6»  9,  IQL 
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SUBBOGAnON. 
Bee  SuRKTTBHiP,  lOy  17. 

« 

SURETYSHIP. 

L  SUBSTT  n   UlTDSB  VO   ImPLDED   CoHTBACT  to   ImiUUlfr  the  DB4WU 

upon  the  Utter's  paying  the  bill  for  the  drawer's  aoooiiuiiodatioo»  haviog 
notioe  of  the  enretyBhip,  a  sorety  being  bound  only  by  hit  ejcprew  con* 
tract     Orifith  v.  lUed,  267. 

%  Surktt's  U]a)EBTAKi>'o  IS  THAT  THB  Dbawss  wnx  AoaxPT  and  pay  tha 
bill;  and  when  the  bill  is  paid  by  the  drawee*  the  surety's  contraot  is  aft 
an  end.    He  has  no  contract  with  the  drawee.'    Id, 

S.  Adding  the  Wobd  "Subbty"  to  thx  Signatubb  of  one  signing  a  bill 
with  the  drawer,  gives  notice  to  all  to  whose  hands  it  may  oome  that 
the  person  so  signing  is  liable  only  as  a  surety.    Id, 

i.  FhATsnww  IN  Suit  aoainst  Subetibs  of  Sheriff  mur  Show  DAJtAoa 
sustained  by  him  through  the  sheriff's  neglect  or  ftulnre  in  the  perform- 
ance of  his  duty.     CommonweaUh  ▼.  McCoy,  445. 

IL  Shxbiff,  in  Bxxootino  Fib&i  Facias,  must  be  Qovebned  bt  the  Sum 
Indobsed  on  the  back  of  the  writ,  and  not  by  that  contained  in  the  body 
of  the  writ.  The  indorsement  on  the  writ  is  the  official  act  of  the  protho- 
notsry,  and  Ib  presumed  to  be  right  until  the  contrary  is  shown.    Id, 

C  Fees  of  Officebs  abe  not  Rboovebablb  in  action  against  sureties  of 
sheriff  to  recover  money  collected  by  him  on  an  execution,  except  where 
each  fees  were  previously  advanced  by  the  plaintiff'.     Id, 

7.  Sbbbiff  is  Pbesumed  to  have  Collected  Amount  of  Fiebi  Fagia8» 
which  he  has  held  in  his  hands  for  several  years  without  returning,  and 
the  burden  of  proving  that  he  did  not  collect  it,  is  upon  him  or  his  sure- 
ties.   Id, 

&  To  Beoovbb  AGAiNffr  Subeties  of  Cokstable,  it  is  sufficient  to  show 
that  he  was  insolvent  in  fact  when  the  action  was  commenced.  Ev«m$  r, 
CammtmweaUk,  477. 

%  Wrebb  thebb  is  a  Subett  fob  a  Debt  Seoubbd  bt  Mobtoaob,  the 
oreditor  has  an  election,  of  which  he  can  not  be  deprived,  whether  be  shall 
proceed  in  equity  upon  Us  mortgage,  or  at  law  against  the  debtor  or 
surety.    OuUum  v.  (Totnes,  767. 

IOl  Subbtt  Who  has  Paid  his  Pbikcipal's  Debt  is  BMTcniED  to  all 
SsuuBiTiES  held  or  acquired  by  the  creditor.    Id, 

IL  Gbbditob  Who  Pabts  with  ob  Rendebs  Unatailablb  Sboubitibs  or 
a  fund  which  he  would  be  entitled  to  apply  in  discharge  of  his  debt,  as  a 
general  rule  exonerates  a  surety  for  the  debt  to  the  extent  of  the  value  of 
such  seonrities  or  fund.    Id, 

12.  Gbbditob  Who  has  Disabled  Himself  from  surrendering  to  the  surety 
the  means  of  reimbursement  which  he  once  possessed,  is  not  to  be  injured 
thereby,  if  he  acted  without  a  knowledge  of  the  rights  of  other  persons 
and  with  good  faith  and  just  intentions.    Id, 

VL   PVBOUASE  BT  MOBTOAOEB  OF  THE  BqUITT  OF  REDEMPTION  DOES  NOV 

BzTiNGnisH  the  mortgage  so  as  to  release  a  surety  for  the  mortgage  debt, 
where  the  creditor  disavows  that  it  was  his  intention  to  extinguish  the 
mortgage,  and  avows  that  he  will  apply  the  rents  and  profits  of  the  land 
in  extinguishment  of  the  mortgage  debt.    Id, 
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14.  SuRBTT  OF  A  PiTBCHASiB  OT  Land  AT  A  Salb  oo  ft  speoified  cndit  UDdm 
a  decree  in  ohancory,  the  title  being  retained  ontQ  the  parohMe  iiKme7 
■honld  be  paid,  may  charge  the  land  for  the  payment  of  the  sum  for 
which  he  ia  liable,  in  the  hands  of  an  aasignee  of  the  pomhaenr  who  took 
it  in  good  faith,  without  notioe;  nor  ia  the  title  of  the  awignee  benefited 
by  the  fact  that  he  had  afterwards  bought  in  the  same  land  at  a  sale  iin> 
der  exeontioQ  against  his  assignor,  paying  a  valuable  oonaideratioii 
therefor.    Polk  v.  OdUeuU,  410. 

Ifi.  AasiGNOB  OF  Land  Atfboted  bt  a  Tbust  a  not  a  KicsBaABT  Pabtt 
to  a  bill  against  his  assignee  in  an  action  by  a  surety  of  the  former  t» 
charge  lands  in  the  hands  of  the  latter  for  the  payment  of  the  pordiase 
price  for  which  the  surety  was  bound,  when  the  bill  sets  out  that  the 
defendant  is  the  assignee  of  the  entire  interest  in  the  land.    ItL 

UL  Actual  PATmorr  Nsxd  not  bb  Madb  by  a  surety  to  enable  him  to  sus- 
tain an  action.    Id, 

n,  SuBXTT  OR  AN  Affbal  Bond  Who  18  GoiiFBLLBD  TO  Pat  the  Judgment 
is  entitled  to  be  subrogated  to  all  the  rights  of  the  judgment  oreditor* 
MeCkmg  ▼.  Beimej  739. 

16w  SCBBTT  ON  AN  APFBAL  BOND  WhO  HAS  BXBN  COKFBLLBD  TO  PaT  nOT 

JuDOMBNT  can  recover  interest  on  the  amount  of  the  original  Judgment^, 
but  not  on  the  damages  and  costs  of  appeaL    Id, 

See  ExBcuTOBs  and  ADMnasTBATORs,  6;  JuDOUsma^  2. 

SURVEY. 

1.  To  Bbinq  Plat  within  Rulb  of  Closbd  Subvbt,  the  line  off  di 

must  be  marked  on  the  ground.    Newman  v.  Foikr,  08. 
2^  A  Map  and  Cbbtifioatb  of  »Subvxt  arb  not  Ck>Noi.U8ivB  Rvidiuiub 
•e  that  the  lines  were  run  as  marked  on  them,  but  they  are  open  to  sk* 
planation  by  the  surveyor.    Id. 

See  BouNDABiEs,  2;  Grants. 

TAVERNS. 
See  Inns,  1,  2. 

TAXATION. 

L   MUNIOIFAL  OOBPO&ATION,  IF  AUTHOBIZED   BT  CRABiKKB,  MAT  ImPOSB  A. 

Tax  on  the  privilege  of  selling  ardent  spirits,  for  the  purposes  off  wvennsw 
Mayor  v.  Beady,  646. 

2.  Taxation  of  Salb  of  LiQUOBa  bt  MnNidPALrrr  is  valid  against  an  indi- 

vidual engaged  therein  under  a  license  from  the  state.     Id, 
8.  Tax  Imposed  bt  Municipalitt  is  not  Void  as  oppressive  and  unreason" 

able,  uuless  it  be  shown  that  the  amount  imposed  is  comparatively  In 

excess  of  that  which  the  neceauties  or  interests  of  the  corporation  requirsu 

Id. 
4.  Plba  which  Avbbs  that  a  Tax  is  Oppbbssivb  and  Unbqual  is  inanft- 

cient,  unless  it  set  forth  other  facts,  from  which  it  may  be  dateminod 

that  the  tax  la  oppressive,  and  therefore  void.     Id, 

TENANTS  IN  COMMON. 

See  Co-TXNANOT. 
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TENDSR. 
8m  l>AMAam,  8;  KioonABLB  LnEBomnii^  SSL 

TRESPASS. 

!•  TkHMflB  QUABS  GlAUBUX  FSXOIT  OAV  VOT  Bl  SmTAIHSD  agldbMl  ft  €Q^ 

ponAloii  aggregate.    Iboie  y.  CincinnaUt  420. 

5.  OBMSB4L  DiMUBRXB  IN  AN  AonoH  OF  Trhpabs  vi  H  omiif  mwli  if  m* 

tained,  iiiiire  to  the  adTantage  of  all  the  defendaata,  when  the  aot  eom- 
plained  of  could  iiot»  either  in  point  of  fact  or  of  law,  he  joint.    Id, 

I.  TbIBUB  DAJtAQBH  CAN  BB  BBOOyBBBD  FOB  TBB8PA88  ON  TDCBEB  LaVM» 

only  when  the  aot  waa  done  knowingly  and  willfally.    If  done  hy  mla- 

take  or  aoddent,  reoovery  oan  he  had  only  for  the  yalne  of  the  injnxy 

aotnally  rattained.    BaUMder  v.  JTel^,  174. 
C  biBiiB  Damaobs  gab  hot  bb  Bbcdtbbbd  bob  Hauuho  awat  Tdibbb 

oat  hy  mistake  on  aaoiher's  land,  even  if  done  after  the  mistake  waa  die* 

eovered*    Id, 
6b  Btidbbob  nr  an  Action  bob  Tbbbpabb  on  Timbbb  Lands,  under  the  atat- 

nte,  ia  regulated  hy  the  mlee  of  the  oommon  law,  and  is  not  oonflned  to 

the  parties  to  the  action;  such  latter  evidence  is  merely  oumulatiTe.    Id. 

6.  DBBBcnvB  iNOUMnms. — ^Where  a  party  negleota  to  keep  a  su£Bcient  inoloa- 

ure,  under  the  aot  of  1822,  of  Mississippi,  he  has  no  anthority  to  take 
the  redress  into  his  own  hands  for  any  injury  he  may  have  sustained  la 
oonsequence  of  such  insufficiency.    Diekton  ▼.  Parker ^  78. 

7.  BioBT  TO  DuTRAiN  Cattlb  Damaob  Fbasant  does  not  eziBt  unless  the 

owner  of  the  cattle  would  he  liahle  to  an  action.     A2. 

8.  TBB8PA88  IB  THB  Pbopbb  Rbmbdt  where  there  is  no  right  to  dlatnin  and 

tiie  seisure  is  UlegaL 
f.  Abusb  of  Lboal  AimioBnFT  ob  Liobnsb  hy  one  who  at  first  aoted  with 

propriety  under  it,  makes  him  a  trespasser  ab  tiMlio.    Id* 
IOl  LiABiLiTr  FOB  DiBTRAZNiNO,  WHBN  BxiBTS.— Where  a  mule  got  into  tha 

defendant's  grounds,  in  consequence  of  the  insuffidenoy  of  his  fence,  and 

waa  destroyed  hy  his  act,  he  is  liahle  to  the  owner  for  its  valne.  Id. 
11«  Mbabubb  OF  Damaobs  IN  SUCH  A  Casb  ia  regulated  hy  the  Jury.  Id. 
12L  Tbbbfabs  Libs  aoainbt  tbb  ownbb  of  Oaxtlb  which  esoi^  Into  tha 

lands  of  another,  even  though  against  tiie  mtUI  of  such  owner. .  jfaifrte 

T.  iViee,465. 

Ill  OOTBNANT  NOT  TO  SUB  OnB  OF  TWO  JOZNT  TBBSFASSBBS,  doeS  BOl  O^ 

evate  as  a  discharge  of  the  other.    Snow  v.  Ckfmdkr^  140. 

14.  KoTBiNO  Sbobt  of  Patmbnt  of  Damaobs  hy  one  Joint  trespsMsr,  or  * 
releaee  under  seal,  can  operate  to  discharge  the  other.    Id. 

lA.  Ant  PABiiXAL  Patmbnt  Madb  bt  a  Co-trbbfassbb  in  satisfaetlon  ol  tha 
damagea  sustained  hy  reaaon  of  the  joint  trespaas,  inurea  to  tlia  haneAt 
of  the  other,  and,  in  an  action  against  the  latter,  must  he  ooosidersd  hj 
the  Juiy  in  determining  the  amount  of  their  verdict.    Id. 

VL  Onb  mat  Lawfollt  Tubn  into  thb  Hiohwat  Hobbb  Found  I^bb- 
FA88INO  in  his  inolosure,  although  their  getting  into  the  indosure  waa 
due  to  tiie  insufficiency  of  a  division  fence  iHdch  he  and  tiie  owner  of  tha 
horees  were  equally  hound  to  maintain.    Hmmphrqf  y.  Dmngfam^  688. 

n.  MotiTB  WITH  wmcH  A  LAWFUL  Aot  IS  DoNB  can  nevar  alter  tiie  cthar^ 
acter  of  such  act.    Id. 
AM.  Daa  TOL.  ZXZIY-8S 
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18.   TRKSPAflS  MAT  BB  MAISrAINKD  BY   OWXBB  OF  PeBM(»NAL   PrOPKBTT  fOT 

conTersion  thereof,  although  he  was  not  in  the  actual  poaaession  of  it. 
Edwards  v.  SdwanU,  711. 

See  Go-TENANCT»  1,  12;  Executions,  18;  Judobcsnts,  3;  Lakdijord  akd 

Tenant,  5;  Pbocbss,  4. 

TEOVER. 

1.  Action  of  Tbovxb  bt  a  Pbbson  Entitled  to  Estate  in  Remainder  in  a 
female  shive,  to  reoover  for  a  conversion  alleged  to  have  occurred  during 
the  eziatonce  of  a  precedent  life  estate,  imposes  upon  the  plaintifT  tiie 
harden  of  proving  the  slave  to  have  been  alive  at  the  time  his  estate  in 
remainder  vested  in  possession.     Lewis  v.  Mohley,  379. 

iL  Trover  gan  not  be  Maintained  by  Owners  of  Estate  in  Remainder, 
to  recover  for  a  conversion  occasioned  by  an  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  life, 
where  such  sale  was  made  during  the  continuance  of  the  particular  life 
estate.    Id, 

I.  Trover  can  be  Sustained  onlt  where  the  plaintiff's  right  of  immediate 
pooBSMion  was  complete  at  the  time  of  the  alleged  conversion.    Id. 

TRUSTS  AND  TRUSTEES. 

1.  BzEcunoN— Resulting  Trust  from  Purchase  of  Land  mat  be  Shown 
by  parol,  and  is  subject  to  execution  against  the  beneficiary.  SmUheal  v. 
Oray,  664. 

i.  Purchase  of  Land  and  Payment  of  Consideration  by  one  who  procured 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
in  favor  of  the  purchaser,  and  a  levy  thereon  by  execution  is  constructive 
notice  to  subsequent  purchasers  from  the  trustee.    Id. 

i.  Subsequent  Purchaser  of  Trust  Propebtt  can  not  be  Protected  as 
an  innocent  purchaser,  unless  his  plea  or  answer  contain  explicit  aver 
ments  that  he  purchased  for  a  valuable  consideration,  withont  notice, 
and  that  he  has  taken  a  conveyance  of  the  legal  title.    Id, 

See  Dedication,  2;  Hubbahd  and  Wife,  2,  3. 

UNDUE  INFLUENCE. 
See  Fraud. 

USAGE. 

FaiffBB  OAN  KOV  BE  AFFECTED  BY  USAOES  IN  DEROOAnOH  OF  LaWB  tM 

bind  them.    Atwood  v.  ReUcmee  Ttcbm.  Co.,  503. 

USE  AND  OCCUPATION. 
See  Vendor  and  Vendee,  4. 

VENDOR  AND  VENDEE. 

1,  Where  One  Who  has  a  Power  to  Sell  and  an  inteceafe  in  land,  exeuutai 
a  convejra&ce  thereof,  without  referring  to  the  power,  the  laod  ahall  pan 
by  virtue  of  his  ownership,  even  though  his  ownership  be  ol  a  part  oolyy 
while  his  power  is  over  the  whole.     Haiy  v.  ifoyer,  468. 
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SL  CoNVETANCB  OP  Lands  dt  THE  Adversb  POSSESSION  of  another  b  valid. 
Mall  y,  Aahby,  424. 

SL  Pubchaseb  is  Subject  to  Equities  against  his  Vendok  in  two  caaes: 
1.  When  the  purchase  is  of  a  legal  title,  but  with  notice  of  an  equity  in 
another.  2.  When  the  purchase  is  of  a  mere  equity  only,  whether  with 
or  without  notice  of  a  prior  equity.    Polk  v.  OallaaU,  410. 

4L  Action  vob  Use  and  Oooupation  of  Land  can  not  be  Maintained  against 
one  who  held  the  same  under  a  contract  of  purchase  which  fell  throng 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  fault  on 
the  part  of  the  defendant.     Hough  v.  Birge^  682. 

See  Adtbbse  Possession,  1;  Bexaindebs;  Subettsbip,  14. 

VERDICT. 
See  JuBT  AND  Jubobs,  8-7;  Pleading  and  Pbaohoi,  17;  Slahdxb,  ft. 

WARRANTY. 

1.  To  Constitute  a  Wabrantt,  an  Express  Avvibmation  of  QnAurr  or 

condition  is  necessary;  a  mere  expression  of  opinion  is  not  snffioient. 

Kmley  v.  FUspcOridk^  108. 
S,  Whether  an  Affirication  Amounts  to  a  Wabbantt  is  a  question  for 

the  jury,  and  a  bill  of  sale  containing  the  alleged  warranty  should  be 

submitted  to  the  jury  for  determination.    Id. 
S.  Ant  Language  Showing  an  Intention  to  Warrant  is  sufficient;  ths 

word  "  warrant"  ia  not  necessary.     Id, 
4.  Implied  Warranty  in  Sale  of  Chattel  does  not  arise  from  affirmatiaii 

of  soundness,  which  proves  to  be  unfounded.    MeFarkmd  v.  Newnum^ 

iL  Naked  Averment  of  a  Fact  is  nsitkxr  a  Warranty  Itself,  nor  evi- 
dence of  one.  It  may,  with  other  droumstances,  be  taken  into  consid« 
oration,  but  the  jury  must  be  satisfied  from  the  whole,  that  the  vendor 
aotoally,  and  not  construetively,  consented  to  be  bound  for  the  tmth  of 
his  representation.    Id, 

9.  A  Warranty  of  Title  but  not  of  Quality  is  implied  in  every  sale  ol 
chattels.    Periey  t.  Balcht  60. 

7.  BxFRBSS  Warranty  Inqluios  All  Dxfbois  embraced  within  the  language 
of  the  wanaa^,  although  of  a  nature  so  obvious  to  the  senses,  that  the 
buyer  might  have  inf aimed  himself  of  their  ezistenoe  by  examination. 
Stivbcky  V.  Clifmm^  690. 

C  Pdbohasxr's  Knowledge  of  Existence  of  a  Dxnor  does  not  exempt  tiie 

seller  from  liability  upon  his-  exprsss  warranty  of  the  soundness  ol  a 

ohatteL    Id, 

See  Sales,  9. 

WASTB. 
See  Bqutft,  9. 

WATBRCOURSSa 

L  OWNKBS    OF  BhOBSS  OF    NAVIGABLE  RiVERS    HAVB  POWBR  TO  COETROL 

Right  of  embarkation  and  landing,  even  at  the  terminus  of  a  pablio  road. 
BWd  V.  SnUOi,  483. 
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conyeraion  thereof,  although  he  was  not  in  the  actual  possession  of  It. 
Edwards  v.  Edwards^  711. 

See  Go-TENANCT,  1,  12;  EzxcnnoNS,  18;  Judgments,  S;  Laitdlord  ahi» 

Tenant,  5;  Process,  4. 

TEOVER. 

1.  Action  of  Trover  bt  a  Person  Entitijed  to  Estate  in  Remainder  in  a 
female  slave,  to  recover  for  a  conversion  alleged  to  have  occurred  during 
the  existence  of  a  precedent  life  estate,  imposes  upon  the  plaintiff  tlie 
burden  of  proving  the  slave  to  have  been  alive  at  the  time  his  estate  in 
remainder  vested  in  possession.     Lewis  v.  Mobley,  379. 

%  Trover  can  not  be  Maintained  bt  Owners  of  Estate  in  Remainder, 
to  recover  for  a  conversion  occasioned  by  an  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  lif e« 
where  such  sale  was  made  during  the  continuance  of  the  particular  lifo 
estate.    Id, 

tw  IhEtovER  CAN  BE  SUSTAINED  ONLY  where  the  plaintiff's  right  of  immediate 
possession  was  complete  at  the  time  of  the  alleged  conversion.   Id, 

TRUSTS  AND  TRUSTEES. 

L  BzECUTiON — Resulting  Trust  from  Purchase  of  Land  mat  be  Shown 
by  parol,  and  is  subject  to  execution  against  the  beneficiary.  SndlMeal  v. 
Oro^,  664. 

i.  Purchase  of  Land  and  Payment  of  CSonsideration  by  one  who  procured 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
in  favor  of  the  purchaser,  and  a  levy  thereon  by  execution  is  constructive 
notice  to  subsequent  purchasers  from  the  trustee,    fd, 

S.  Subsequent  Purchaser  of  Trust  Property  can  not  be  Protected  as 
an  innocent  purohaser,  unless  his  plea  or  answer  contain  explicit  aver- 
ments that  he  purchased  for  a  vidnable  consideration,  without  notice, 
and  that  he  has  taken  a  conveyance  of  the  legal  title.    Id, 

See  Dedication,  2;  Husband  and  Wife,  2,  3. 

UNDUE  INFLUENCE. 
See  Fraud. 

USAGE. 

FaiffBB  OAN  not  be  Affected  by  Usages  in  DEBOOAnoir  or  Lawi  tlMii 
bind  them.    Aiwood  v.  ReUanee  Trans,  Oo,,  503. 

USE  AND  OCCUPATION. 
See  Vendor  and  Vendee,  4. 

VENDOR  AND  VENDEE. 

iL  Where  One  Who  has  a  Power  to  Sell  and  an  intecesfe  in  bad,  exeontM 
a  convejTsnoe  thereof,  without  referring  to  the  power,  the  land  shall  pass 
by  virtue  of  his  ownership,  even  though  his  ownership  be  ol  a  part  only, 
while  his  power  is  over  the  whole.     Baiy  v.  ifoyer,  468. 
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S,  CoNVETANox  OF  Lands  ht  thb  Advkrsx  Fosskssioh  of  another  b  valid. 
ffaU  ▼.  Aahby,  424. 

JL  Pubchaskb  is  Subjsct  to  Equities  against  his  Vendor  in  two  caaes: 
1.  When  the  purchase  ia  of  a  legal  title,  bat  with  notice  of  an  equity  in 
another.  2.  When  the  purchase  is  of  a  mere  equity  only,  whether  with 
or  without  notice  of  a  prior  equity.     Polk  v,  OaUant,  410. 

4L  Action  vor  Use  and  Oooupation  of  Land  can  not  be  Maintained  against 
one  who  held  the  same  under  a  oontiaot  of  purchase  which  fell  through 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  fault  on 
the  part  of  the  defendant.     Hough  v.  Birgef  682. 

See  Adtxbse  Possession,  1;  Remainders;  SuRRraRiP,  14. 

VERDICT. 
See  JuBT  ANB  JuBOBS,  8-7;  Pleading  and  PRAcnnaB,  17;  Sulxnol,  ft. 

WARRANTY. 

!•  To  OoNyriTUTE  a  Wabrantt,  an  Express  AmBMAnoN  of  Qualitt  or 

condition  is  necessary;  a  mere  expression  of  opinion  is  not  snfficient. 

KhUey  ▼.  ^UtpcUrieky  108. 
SL  Whether  an  Affirication  Amounts  to  a  Warbantt  is  a  question  im 

the  jury,  and  a  bill  of  sale  containing  the  alleged  warranty  should  be 

submitted  to  the  jury  for  determination.    Id, 
3b  Ant  LANonAOB  Showing  an  Intention  to  Warrant  is  sufficient;  the 

word  "  warrant"  is  not  necessary,    fd, 
4.  Impued  Warbantt  in  Sale  of  Chattel  does  not  arise  from  affirmatioB 

of  soundness,  which  proves  to  be  unfounded.    MeFarkmd  y.  Iftwnum^ 

Ik  Kakxd  Ayebment  of  a  Fact  is  neither  a  Wabrantt  Itsblf,  nor  evi- 
denoe  of  one.  It  may,  with  other  ciroumstanoes,  be  taken  into  consid* 
oration,  but  the  jury  must  be  satisfied  from  the  whole,  that  the  yendor 
aotually,  and  not  oonstraotlyely,  consented  to  be  bound  for  the  tmth  of 
his  representation.    Id, 

C  A  Wabrantt  of  Title  but  not  of  Qualitt  is  implied  in  every  sale  of 
ehattels.    Parleys,  BtUeh,  66. 

7.  SxpBESS  Wabrantt  Inqluims  j^ll  Defbois  embraced  within  the  language 
of  the  wanaa^,  although  of  a  nature  so  obvious  to  the  senses,  that  the 
buyer  might  have  infoimed  himself  of  their  existenoe  by  examination. 
Stueky  V.  Clfbum^  600. 

&  Pubobasbr's  Knowledge  of  Existence  of  a  Defbot  does  not  exempt  tiie 

seller  from  liability  upon  hia  express  warranty  of  the  soundness  ol  a 

ohatteL    Id. 

See  Sales,  9. 

WASTB. 
See  Bqutft,  9. 

WATBROOURSBS. 

L  OwNBBB  OF*  6hob»  OF  Kavigablb  Rivebs  hayb  Powbe  to  OQBTBOIi 
Right  of  embai^tion  and  landing,  even  at  the  terminus  of  a  pablio  road. 
Bwd  ▼.  SniiOi,  483. 
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conversion  thereof,  although  he  was  not  in  the  actual  posaeesion  of  it> 
Edwards  v.  Edwardg^  711. 

See  Go-TBNANCT,  1,  12;  ExBCUTiONS,  18;  Judgments,  S;  Lakdijord  ajtd 

Tenant,  5;  Process,  4. 

TROVER. 

1.  Action  of  Trover  bt  a  Person  Entitled  to  Estate  in  Remainder  in  a 
female  slave,  to  recover  for  a  conversion  alleged  to  have  oocurred  during 
the  existence  of  a  precedent  life  estate,  imposes  upon  the  plaintiff  Uie 
burden  of  proving  the  slave  to  have  been  alive  at  the  time  his  estate  in 
remainder  vested  in  possession.     Lewis  v.  Mobley,  379. 

IL  Trover  can  not  be  Maintained  bt  Omtners  of  Estate  in  Remainder, 
to  recover  for  a  conversion  occasioned  by  an  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  life, 
where  such  sale  was  made  during  the  continuance  of  the  particular  life 
estate.    Id. 

t.  Trover  can  be  Sustained  only  where  the  plaintiff's  right  of  immediate 
possession  was  complete  at  the  time  of  the  alleged  conversion.    Id, 

TRUSTS  AND  TRUSTEES. 

L  BzEcunoN — Resulting  Trust  from  Purchase  of  Land  mat  be  Shown 
by  parol,  and  is  subject  to  execution  against  the  beneficiary.  SmUkeal  v. 
Gray,  664. 

i.  Purchase  of  Land  and  Payment  of  CSonsideration  by  one  who  procured 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
in  favor  of  the  purchaser,  and  a  levy  thereon  by  execution  is  constructive 
notice  to  subsequent  purchasers  from  the  trustee.    Id, 

i.  Subsequent  Purchaser  of  Trust  Property  can  not  be  Protected  as 
an  innocent  purchaser,  unless  his  plea  or  answer  contain  explicit  aver* 
ments  that  he  purchased  for  a  valuable  consideration,  without  notice, 
sad  that  he  has  taken  a  conveyanoe  of  the  legal  title.    Id, 

See  Dedication,  2;  Husband  and  Wife,  2,  3. 

UNDUE  INFLUENCE. 
See  Fraud. 

USAGE. 

FUffBB  OAN  HOT  BE  AFFECTED  BY  USAOES  IN  DEROOAnOH  OF  LaWB  fSbtM 

bind  thsm.    Aiwood  v.  ReUanee  TVaiw.  Go.,  603. 

USE  AND  OCCUPATION. 
See  Vendor  and  Vendee,  4. 

VENDOR  AND  VENDEE. 

li  Where  One  Who  has  a  Power  to  Sell  and  an  interest  in  land,  qxaontss 
a  conveyance  thereof,  without  referring  to  the  power,  the  land  ahall  pass 
by  virtue  of  his  ownership,  even  though  his  ownership  be  el  a  pert  eolyt 
while  his  power  is  over  the  whole.    Bay  v.  ifoyer,  468. 
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SL  CoNVETANCB  OF  Lands  ht  thb  Adverss  F088ISSION  of  another  is  valid. 
HaU  Y.  Aahby,  424. 

&  PuBCHASKB  18  SuBJiCT  TO  EQUiTun  AGAINST  HIS  Vkndor  in  two  caaes*. 
1.  When  the  purchase  is  of  a  legal  title,  but  with  notice  of  an  equity  in 
another.  2.  When  the  purchase  is  of  a  mere  equity  only,  whether  with 
or  without  notice  of  a  prior  equity.    Polk  v.  Oaliant,  410. 

4L  Action  for  Use  and  Oooupation  of  Land  can  not  bx  Maintainsd  against 
one  who  held  the  same  under  a  contract  of  purchase  which  fell  throng 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  fault  on 
the  part  of  the  defendant.     Hough  v.  Birge,  682. 

See  Adtbbsb  Possrssion,  1;  Bxxaindkbs;  SuKarraRiP,  14. 

VERDICT. 
See  Jusr  avb  Jubobb,  8-7;  Plbadino  and  PRAcmai,  17;  Slahsbb,  ft. 

WARRANTY. 

!•  To  OONOTlTUTg  A  WaBRANTT,  AN  EZFBSSS  AVFIBMATIOir  OF  QUALITT  OT 

condition  is  necessary;  a  mere  expression  of  opinion  is  not  snfficient. 

KhUey  ▼.  ^UtpcUrieky  108. 
%  Whsthxr  an  Affibication  Amounts  to  a  Wabbantt  is  a  question  im 

the  jury,  and  a  bill  of  sale  containing  the  alleged  warranty  should  be 

submitted  to  the  jury  for  determination.    Id. 
S.  Ant  Lanouaqb  Showing  an  Intention  to  Warrant  is  sufficient;  tho 

word  "  warrant"  is  not  necessary.     Id. 
4.  Implisd  Warranty  in  Sals  of  Chattkl  does  not  arise  from  affirmation 

of  soundness,  which  proves  to  be  unfounded.    MeFarkmd  r,  Ntwman^ 

4Sn. 

6k  Kakxd  Avxrmknt  of  a  Fact  is  nsithxr  a  Wabbantt  Itsblf,  nor  evi- 
dence of  one.  It  may,  with  other  droumstances,  be  taken  into  consid« 
oration,  but  the  jury  must  be  satisfied  from  the  whole,  that  the  yendor 
aotoally,  and  not  construotlvely,  consented  to  be  bound  for  the  truth  of 
bis  representation.    Id, 

•.  A  Wabbantt  of  Titlb  but  not  of  Qualitt  is  implied  in  every  sale  ol 
ohatteLk    Perley  t.  Baleh,  66. 

7.  Bznuns  Wabbantt  Inqluims  itLL  Dbfbois  embraced  within  tholangoage 
of  the  warrant,  although  of  a  nature  so  obvious  to  the  senses,  that  the 
buyer  might  have  inf oioiBd  himself  of  their  existence  by  eTamlnation. 
8i>iick^  V.  Clplmm^  600. 

H  Pubohasxb's  Knowlbdob  of  Bxistbnob  of  a  Dbfbot  does  not  exempt  tiie 

seller  from  liability  upon  his-  express  warranty  of  the  soundness  ol  a 

oiiatteL    Id. 

SeeSALBS,  0. 

WASTE. 
See  Bqutft,  0. 

WATEBOOURSBa 

L  OWNBBB    OF^  6H0BB8   OF   NaVXOABLB  BiVBBS    HAYB  POWBB  TO  OOBTBOIi 

BiQHT  of  embarkation  and  landing,  even  at  the  terminus  of  a  puUio  road. 
Bird  V.  SnUth,  483. 
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conversion  thereof,  although  he  was  not  in  the  actual  possession  of  ik 
Edwards  y.  Edwards^  711. 

See  Go-TBNANCT»  1,  12;  ExxcnnoNS,  18;  Judobhsnts,  3;  Laitdlord  aitd 

Tknant,  5;  Pbogbss,  4. 

TROVER. 

1.  Action  ov  Teovxk  bt  a  Pkbsox  Entttlbd  to  Estate  in  Remainder  in  a 
female  slave,  to  recover  for  a  conversion  alleged  to  have  occurred  during 
the  eziatcnoe  of  a  precedent  life  estate,  imposes  upon  the  plaintiff  the 
burden  of  proving  the  slave  to  have  been  alive  at  the  time  his  estate  in 
remainder  vested  in  possession.    Lewis  v.  Mobley^  379. 

iiL  Trover  gan  not  be  Maintained  bt  Owners  of  Estate  in  Remainder, 
to  recover  for  a  conversion  occasioned  by  an  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  life, 
where  such  sale  was  made  during  the  continuance  of  the  particular  life 
estate.    Id, 

i.  Trover  can  be  Sustained  only  where  the  plaintifTs  right  of  immediate 
possession  was  complete  at  the  time  of  the  alleged  conversion.    Id, 

TRUSTS  AND  TRUSTEES. 

L  BzEcunoN — Resulting  Trust  from  Purchase  of  Land  may  be  Shown 
by  parol,  and  is  subject  to  execution  against  the  beneficiary.  SmUkeal  ▼. 
€fray,eM, 

%  Purchase  of  Land  A2n>  Payment  of  Consideration  by  one  who  procured 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
in  favor  of  the  purchaser,  and  a  levy  thereon  by  execution  is  constructive 
notice  to  subsequent  purchasers  from  the  trustee,    fd, 

i.  Subsequent  Purchaser  of  Trust  Property  can  not  be  Protected  as 
an  innocent  purchaser,  unless  his  plea  or  answer  contain  explicit  aver* 
ments  that  he  purchased  for  a  valuable  consideration,  without  notice, 
sad  that  he  has  taken  a  conveyanoe  of  the  legal  title.    Id, 

See  Dedication,  2;  Husband  and  Wife,  2,  3. 
UNDUE  INFLUENCE. 

■ 

See  Fraud. 
USA6K 

FUffBB  OAN  NOV  BE  AFFECTED  BY  USAOES  IN  DBBOOACIOir  OV  LaWB  IImI 

bind  them.    Atwood  v.  ReUanee  Trans,  Go.,  503. 

USE  AND  OCCUPATION. 
See  Vendor  and  Vendee,  4. 

VENDOR  AND  VENDEE. 

i.  Where  One  Who  has  a  Power  to  Sell  and  an  intecesfe  in  land,  exaontss 
a  Qoaveytaice  thereof,  without  referring  to  the  power,  the  land  shall  pass 
by  virtue  of  his  ownership,  even  though  his  ownership  be  ol  a  part  oolyv 
while  his  power  is  over  the  whole,     ^ay  v.  ifoyer,  468. 
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IL  CoNVKTANCB  OP  Lands  dt  THE  Adybrss  F088ISSIOX  of  another  b  valid. 
Hall  ▼.  Ashby,  424. 

JL  Pitechasib  is  Subject  to  Eqititiss  against  his  Vendor  in  two  caaes: 
1.  When  the  purchase  ia  of  a  legal  title,  but  with  notioe  of  an  equity  in 
another.  2.  When  the  purchase  is  of  a  mere  equity  only,  whether  with 
or  without  notioe  of  a  prior  equity.    Polk  v.  OcJiatU,  410. 

4^  AcnoN  FOR  Use  and  Oooupation  of  Land  can  not  be  Maintained  against 
one  who  held  the  same  under  a  contract  of  purchase  which  fell  through 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  fault  on 
the  part  of  the  defendant.     Hough  ▼.  Birgef  682. 

See  Adtebse  Possession,  1;  Remainders;  SuRRraRiP,  14. 

VERDICT. 
See  Jusr  anb  Jubobs,  8-7;  Plbadino  and  PRAcmai,  17;  Slahdxb,  ft. 

WARRANTY. 

1.  To  Gonstitdte  a  Wabrantt,  an  £zfre8s  AmBMAnoN  ov  Qualitt  or 

condition  is  necessary;  a  mere  expression  of  opinion  is  not  snfficient. 

Kmley  ▼.  ^litpatrieky  108. 
%  Whether  an  Affirication  Amounts  to  a  Warbantt  is  a  question  for 

the  jury,  and  a  bill  of  sale  containing  the  alleged  warranty  should  be 

submitted  to  the  jury  for  determination.    Id. 
S.  Ant  Lanouaob  Showing  an  Intention  to  Warrant  is  siiffioient;  tho 

word  "  warrant"  is  not  necessary.     Id, 
4.  Implied  Warranty  in  Sale  of  Chattel  does  not  arise  from  aflirmatlain 

of  soundness,  which  proves  to  be  unfounded.    McFarkmd  t.  Ntwnum^ 

Ik,  Kakxd  Averment  of  a  Fact  is  neithsr  a  Warranty  Itself,  nor  evi- 
dence of  one.  It  may,  with  other  droumstanoes,  be  taken  into  oonsid* 
oration,  but  the  jury  moat  be  satisfied  from  the  whole,  that  the  vendor 
aotually,  and  not  oonstraotively,  consented  to  be  bound  for  the  truth  ol 
bis  representation.    Id. 

C  A  Warranty  of  Title  but  not  of  Quality  is  implied  in  every  sale  ol 
chattels.    Perley  t.  BcUeJk^  60. 

7.  Bznuns  Warranty  Iholuims  ii!u«  DsFBcrrs  embraced  within  the  langoage 
of  the  warrant,  although  of  a  nature  so  obvious  to  the  senses,  that  the 
buyer  might  have  infoioiBd  himself  of  their  ezistenoe  by  eTamlnatiom. 
Stueky  ▼.  Clybwm,  600. 

lb  Pubobasbr's  Knowledge  OF  Ezistenoe  OF  A  Detrot  does  not  ezempt  the 

seller  from  liability  npon  his-  express  warranty  of  the  soundness  ol  % 

ohatteL    Id. 

See  Sales,  0. 

WASTE. 
See  Equity,  0. 

WATBROOURSBS. 

L  OwNBBB  OF  Bhobbb  OF  Kavioablb  Rivebs  hayb  Powbe  to  Oqbtbol 
RiOHT  of  wnbarkatifli  and  landing,  even  at  the  terminus  of  a  pablio  road. 
.6M  V.  i»mlC&,  483. 


836  Index. 

2.  OvmoL  ov  Dam  oir  Stbbak  ib  Llablb  vos  Daxaobb  CSaubbd  tuikui  %» 
priT»te  ptxiperty  on  laoh  Btraaai,  by  the  ordinaxy  and  expected  floodi  of 
the  eeaecin,  bat  not  for  those  oocasbned  by  eztraordinaiy  and  nnez- 
pected  flooda.  This  principle  applied  in  the  case  of  a  stream  made  navi- 
gable by  law.     Bell  ▼.  McCfUntock,  607. 

S.  FuacBiPTioK — Kkbpino  up  a  Dam  and  Flowing  thx  Lands  of  another 
for  twenty  years,  without  paying  damages  or  being  questioned,  is  evidence 
of  the  right  to  tna.lnfAin  suoh  dam  and  flow  such  lands,  and  a  bar  to  any 
action  for  damages  in  so  doing.  This  is*  true  under  the  statutes  ol  this 
state  as  well  as  at  common  law.     WiUianu  v.  IfeUon,  45. 

i.  Abandonment  of  a  Prbbobiftivb  Bight  to  maintain  a  dam  and  flood 
lands  is  not  presumed  from  nine  years  non-user.    leL, 

i.  Act  Authosizino  Pbivatb  Psbson  to  Stop  up  a  NAyioABLi  Cbsbk  upon 
oondition  that  he  out  a  canal  upon  his  own  property  at  his  own  ezpeoaa 
in  Ueu  thereof,  is  a  private  act  for  the  individual  benefit  of  such  penoo. 
Skmiekmm  v.  Jokiuon,  184. 

$,  If  Pbivatb  Ownbb  Bbjk!TB  Dam  im  Pubsuanobof  bucb  Aot»  and  thsnfagr 
Injures  the  land  lying  back,  he  ii  responsible  to  the  ownen  in  damagea. 

Id. 

See  Babbmxntb,  fl,  7. 

WIPE'S  EQUITY. 
See  Bquttt,  11-14. 

WILLS. 

I.  Wnx  Dbbibotbd  bkpobb  ob  aftkb  Dbath  of  Tmrasor,  without  hin 
knowledge,  does  not  cease  to  be  his  will.    Diekeif  v.  JlofadU,  180. 

t.  Onx  WXTNB88  18  SuFFioiBNT  to  prove  the  contents  of  a  lost  will    /dL 

t.  Wholb  of  Lost  Will  Nbbd  not  bb  Proybd;  so  much  as  is  proved  will  be 
admitted  to  probate.    Id, 

4b  Tetlb  of  Dkvibbb  ihidbb  Fobbeon  Will  takes  effbot  at  the  death  of  tes- 
tator, and  no  subsequent  registry  in  this  state  is  naosHasy  to  peileot  iL 
EaU  V.  AM^,  424. 

f.  Wbxbb  Abxatob  Dbvibbb  Lands  to  hoi  Dauortbb  nr  Fkb  Tail,  dinol- 
ing  that,  in  case  she  shall  die  without  issue,  his  ezeonton  shall  sell  tha 
lends  and  divide  the  prooeeds  among  other  Isgatees  named  In  the  wiU» 
and  the  danghter  dies,  leaving  a  husband  who  Is  entitied  to  m  life  estate 
therein,astenantby  the  ourtesy,  suoh  brndscannotbeaddbytheezsoa- 
tors  until  after  the  determination  of  the  life  estate  of  the  husband,  ffaif 
V.  Maiffer,  498. 

&  Dbvisbbb  Takb  Vbbtbd  Bbmaindbbs  in  Fbb,  WBBN.^WlMre  a  testator, 
alter  empowering  his  executors  to  sell  Ids  realty,  etc,  gives  the  rents  aniil 
■  profits  of  suoh  ss  shall  remain  unsold  from  time  to  tini%  together  with 
the  Incooie  of  oertain  investments,  to  his  wife  for  life,  and  devises  the 
principal  of  such  investments  and  the  residue  of  his  realty  and  personal^ 
alter  his  wife's  death  to  the  children  of  n  certain  brother,  who  should 
then  be  living,  and  to  the  lawful  issue  of  those  who  should  be  deeeased,  per 
tUrpeg^  the  wife,  at  the  testator's  death,  tahsa  a  life  estate  in  the  realty, 
and  the  children  of  the  testator's  brother  then  in  being  take  vested  re- 
mainders in  fee  as  tenants  in  fee,  subject  to  open  and  let  in  after-born 
children,  and  also  subject  to  be  defeated  by  a  sale  by  the  esDDoutors,  and 


v^ 
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mn  noeoMMy  putMS  10  m  niit  to  foradoM  «  mortg^Be  glv«n  Iqr  the 

tor  on  mioh  realty.    Kodine  t.  (TreoiflsM^  M8w 
X  Fowaaar  AFfauiTMMMT  bt  Will  giTcn  to  tfaegrMit—  iiiaooBT^MWtior 

life,  knot  deemed  to  bo  «i0oated  l^r*  morlfi^  Vytlw  laMw  tocnd- 

itorik  loDoved  bv  foraoloeiire  end  eele.     Fmiham  t.  AnttIL  fiOOL 
H  PowsB  ov  DmosiTiON  sr  WoLLoeniiotbeeieoated  by  >  ooamj—ee  oi 

the  iiinmhiii  bj  deed.    JU. 

See  Bqcrt,  4^  6;  BmkBrai,  11|  lMT(naa4nav. 

WITNE88B8. 

L  Wmkbib  a  Wmraas  mat  «■  OovnuunonD  withoat  hsfiag  beai  flnl 
given  an  opportonltj  to  explain  the  eridenee  whieli  le  lelied  on  for  tknl 
popdee^  b  «  qveetlon  wbioli  is  left  to  tbe  diioieticn  of  the  trial  oovik 
SkttFp  T»  Amm^  fi64. 

&  DnjmtT  ov  a  Rw.WAni  sr  a  Wmraas  «o  av  AnQurar  in  a  eanae^  ia 
a  delivery  to  the  party  wbo  empk^yed  bini.    Sktfmaom  t.  Jfarfpieff,  IK, 

IL  Bujuaa  OF  A  Wmnm  WHO  APFSABa  TO  Bsvmi  Rial  PLAmw  of  all  In- 
terest in  the  snity  wbioh  be  deliven  to  tbe  attorney  of  the  pbdntUT  of 
leeoid,  b  a  delivery  to  Mmaelf,  and  eonaeqnantly  unavailing.    UL 

db  WnraH  WHO  Afpiabs  to  an  Ixtmmmbbkd  nr  a  Ban  ean  not  be 
eoapataut  by  hb  own  testimony*    kL 

•  Ik  KvnNncn  tsat  ajk  AnoR»r  was  Bhvlovbd  sr  mm  Ptamiv 
BaooED^  and  not  by  a  witneai^  may  be  given  aftsr  venUotb    M 

Sea  CumiAL  Law,  2A|  Kiimwro,  8;  PLiannn  Ann  TuMmmm^  UL 
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